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STATE OF SOUTH CAROLINA

)
COUNTY OF BARNWELL )
)
Matthew Atkinson, # 350329, )
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)
v )
)
)
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IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT
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This matter comes before the Court by way of a post-conviction relief (PCR) application

filed on June 9, 2014. Respondent made its return on September 25, 2014.

An evidentiary

hearing into the matter was convened on May 20, 2015, at the Aiken County Courthouse.

Applicant was present at the hearing and was represented by Aimee Zmroczek, Esquire.

Respondent was represented by Assistant Attorney

Carolina Attorney General's Office.

General Daniel Gourley of the South

PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South

Clerk of Court.

Carolina Department of Corrections pursuant to orders of commitment of the Barnwell County

The Applicant was true bill indicted at the April 2012 term of the Barnwell
County Grand Jury for resisting arrest (2012-GS-06-00107). Additionally,

the Applicant has

waived presentment of his indictment for assault and battery of a high and aggravated naturc

(2012-GS-06-00106). Laura McCann, Esquire represented Applicant. On April 3, 2012,

Applicant pled guilty before the Honorable Doyet A. Early,

pursuant to a recommendation by the State to twelve years imprisonment
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ofa high and aggravated nature and a ten-year term of imprisonment for resisting arrest; all
sentences were to run concurrently. The Applicant did not appeal his guilty plea or sentence.
ALLEGATIONS

In his current Application, Applicant alleges that he is being held in custody unla;wfully

for the following reasons:

1. Ineffective assistance of counsel

a. No request was made for a preliminary hearing

b. Counsel advice was not within the range of competence
demanded of attorneys as case was pled 94 days after client
was arrested when client was under belief that he was
appearing in court for a bond reduction.

c. Plea was not entered with full understanding of consequences
charges had not been explained to Applicant and Applicant did
not understand the charges pending against him.

d. Defendant's guilty plea was not knowingly and voluntarily
made.

e. Counsel's failure to investigate viable defenses and veracity of
victim and witnesses deprived defendant of insisting on his
right to a jury trial. Counsel failed to pursue claims by
applicant that victim received injuries prior to thls alleged
assault.

f. Counsel's failure to establish competency to enter a plea or
stand trial.
SUMMARY OF TESTIMONY PRESENTED

At the evidentiary hearing, Applicant testified on his own behalf. Additionally,
Applicant presented teetimony from Carol Atkinson (hereinafter "Mother") and Laura McCann,
Esquire (hereinafter "Plea Counsel”). This Court also had before it a copy of the plea transcript,
the Barnwell County Clerk of 'Court records, Applicant's South Carolina Department of
Correction records, the PCR application, and return.

During the evidentiary hearing, Applicant testified that he met with Plea Counsel
approximately two to three times prior to his guilty plea. Applicant recalled reviewing some

photographs with Plea Counsel prior to his plea. Applicant did not recall giving Plea Counsel
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any leads or witnesses to investigate on his behalf. Applicant recalled waiving his constitutional
rights during his plea. Applicant recalled telling the plea judge thét no one.was promising or
threatening him in order to get him to plead guilty. Applicant recalled telling the pleé court that
he wanted to plead guilty and hé was doing so freefy and voluntafily. However, Applicanf _
claimed that Plea Counsel made him sign the plea sheet. Applicant admitted that he lied to the
plea judge when he stated that he did not feel threatened. Applicant further claimed that he
responded "yes" to all questions. Applicant claimed that he wanted to proceed to trial, but Plea
Counsel never advised him of his right to proc.eed to tfial. Applicant stated tha\t he never asked
Plea Counsel any questions. Applicant could not recall whether he asked Plea Counsel for a
preliminary hearing.

Applicant stated he met wi_th doctors in Barnwell County Jail and was prescribed
medications for sleeping and nerves. Applicant stated that he had to quit taking his medications
in order for the South Carolina Department of Corrections to transport him. Applicant stated he
only began taking medication once he was arrested.

Applicant admitted to slapping victim, but claimed victim already had two black eyes.
Applicant explained that victim was beat ui) by family members located in Tennessee.
Applicant stated victim's aunt jumped on victim when victim tried to retrieve her son from aunt's
residence in Tennessee. However, Applicant recalled that a witness to the assault called 911.

Applicant stated Plea Counsel initially told him he would only receive three years, but at
following meeting, Plea Counsel told him he would receive twenty years. At the final meeting,
Plea Counsel told him he Was going to receive the maximum sentence. Applicant stated that he
was under the impression that he was going to court for a bond reduction, but ended up pleading

guilty. Applicant stated he pled guilty because he was going to be the first person up on the trial
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docket for the following week. According to the Applicant, he was fearful of the maximum
senfence and pled guilty to avoid a harsher punishment.

Following Applicant's. testimony, Mother was called to testify. Mother stated that
Applicanf was her son. Mother stated that Applicant lived with her most his life. -Mother
explained that Applicant was not able to live on his own. Mother stated Applicant has been
taking medication for A.D.D. and A.D.H.D since he was a teenager. However, Applicant would
not take his medication. | |

Mother stated she never told Plea Counsel about Applicant's mental conditions. Mother
stated Plea Counsel never asked and she assumed that Plea Counsel wouid know about |
Applicant's mental condition. Mother stated that her .mental state during this process was "pretty
bad."

Mother stated she saw victim on Christmas day. Mother stated victim had two black.
Mother stated victim drinks, does drugs, and is abusive to Applican't. ‘Mother stated she did not
tell Plea Counsel about victim's violent history because she assumed Counsel knew about it.
Mother stated that she was not aware of Applicant's violént history. Specifically, Mother stated
that she did not know Applicant had two prior assault and battery charges in 1990 and 2000.
Mother 'agreed that assault and battery fs a violent offense.

Mother stated she was not present for every meeting between Plea Counsel and
Applicant. Mother stated she was only present during their last meeting moments before
Applicant pled guilty. Mother stated she did not want Applicant to plead guilty and begged him
not to do so. Mother admitted that during the guilty plea, she yelled out in the courtroom that

Applicant did not understand what he was doing.
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Following Mother's testimony, Plea Counsel was called to-testify. Plea Counsel stated
she was appointed to represent Applicant on January 10, 2012. Plea Counsel stated she filed for
and reviewed all Brady and Rule 5 material i;vith Applicant. Plea Counsel stated she reviewed
the elements of the charges with Applicant prior to his plea. Plea Counsel stated she had

multiple discussions with Applicant, reviei;ved discovery, and Applicant never denied any of the
discovery material. Plea Counsel stated that she reviewed Applicant's constitutional rights with
him. Plea Counsel stated she met with Solicitor's office to try to work out plea deals. Plea
Counsel stated Mother was in a different frame of mind and did not want Applicant to plead
guilty. |

Plea Counsel acknowledged that Applicant pled guilty ninety-four days after she was
appointed to represent him. Plea Counsel stated that she did not need additional time. Plea
Counsel stated that Applicant never denied anything that was found in discovery nor did he
dispute the Chaiges. Plea Counsel stated she had previously represented Applicant on two other,
unrelated domestic violent charges. Plea Counsel stated she would have been prepared to try the
case had Applicant wanted a jury trial.

Plea Counsel stated assault and battery charges typically revolve around credibility of the
either victim or defendant. Plea Counsel siated siie knew she.could attack the credibility of the
victim, but there was an additional witness. Furthermore, Applicant had an additional charge of
assaulting a police officer, which Applicant did not dispute. Plea Counsel stated this was a small
town and everyone knew everyone. Plea Counsel stated t}ie officers iavould have been aware of

Applicant's prior history. Plea Counsel stated that she offered to play the officer's chest cam

video, but Applicant did not want to see it.

Page 5 of 14



Plea Counsel stated that she had no concerns about Applicant's mental health. Plea
Counsel stated Applicant only suffered from alcohol and drug abuse. Plea Counsel stated that
she had many talks with Mother and none of Applicant's pfior mental history waé ever brought
up. Plea Counsel stated Applicant used drugs excessively for ten years. Plea Counsel stated
during her represen;a'tion, Applicant had no problem communicating and keeping his voice up.
Plea Counsel stated that when Applicant pled guilty he went to Lieber- Correctional institution
because he was struggling with his anger and suffering from depression. Plea Counsel stated she
was not surprised by this chain éf events as Applicant was now incarcerated.

Plea Counsel stated Applicant grew up in a troubled home. Specifically, Plea Counsel
stated Applicant's parents would drink and fight. Plea Counsel stated Applicant's father would
beat Applicant's mother whenever he drank alcohol.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had thcropportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Specifically, this Court finds Counsel's testimony credible while
Applicant's testimony is not credible. Set forth below are the rélevant findings of facts énd
conclusions of law as required pursuaﬁt to S.C. Code Ann. §17-27-80 (1985).

INEFFECTIVE ASSISTANCE OF COUNSEL
In a post-conviction relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process
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that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,
466 US 668, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions ilnA the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). Applicant must overcome

this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allégations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's pérformance was deficient. Under this
pror{g, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Applicant such that "there isa reasonéblc probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been diffefent."
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

he would not have pled gu>ilty and would have insisted on going to trial. Hill v. Lockhart , 474

U.S. 52,106 S.Ct. 366 (1985).

Ineffective Assistance of Plea Counsel for failing to request a
preliminary hearing.

This Court finds Applicant's allegation that he received ineffective assistance of counsel
for Plea Counsel's failure to request a preliminary hearing to be meritless. This Court notes there

is no constitutional right to a preliminary hearing. State v. Keenan, 278 S.C. 361, 296 S.E.2d 676 -

(1982). Furthermore, this Court finds Petitioner has failed to present any credible evidence that

he was entitled to a preliminary hearing under state law, that he requested such a hearing, or that
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he was prejudiced because he did not receive such a hearing. Additionally, this Court would note
that Petitioner's statements at his guilty plea proceedings are inconsistent with the continued

assertion of his right to a preliminary hearing. S.ee Bonnette v. State, 277 S.C. 17, 18- 19, 282

S.E.2d 597, 598 (1981) ("We find appellant's plea negotiations and silence before the trial court
concerning his destire for a preliminary hearing constitute evidence of waiver." )

This Court finds the Applicant has failed to present sufficient evidence to prove the first
prong of the Strickland test — that Plea Counsel failed to render reasonably effective assistance
under prevailing professional norms. Furthermore, Applicant has failgd to present specific and
compelling evidence that Plea Counsel committed either errors or omissions to prove the second
prong of Strickland — that he was prejudiced by Plea Counsel's perfdrmance. This Court notes
Applicant knowingly and intelligently pled guilty to assault and battery of a high and aggravated
nature and resisting arrest. Accordingly, this Court finds Applicant's allegation is denied and
dismissed with prejudice. |

Ineffective assistance of counsel for allowing Applicant to plead
guilty having only represented him for ninety-four days.

This Court finds Applicant's allegation that he received ineffective assistance of counsel
due to Plea Counsel allowing Applicant to plead guilty after having represented him for ninety

four days to be meritless. The brevity of time spent in consultation with a defendant alone is not

indicative Qf inadequate trial preparation. Harris v. State, 377 S.C. 66, 75, 659 S.E.2d 140, 145
(2008). This Court notes Plea Counsel acknowledged that Applicant pled guilty ninety four days
after her appointment. Plea Counsel stated that she did not need additional time. Plea Counsel
stated that Applicant never denied én_ything that was found in discovery nor did he dispute the
charges. Plea Counsel stated she had previously represented Applicant dn two other unrelated

domestic violence charges. Plea Counsel stated she would have been prepared to try the case
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had Applicant wanted a jury trial. This Court finds the Applicant has failed to present sufficient
evidence 'to prove the first prong Qf the Strickland tht — that Plea Counsel failed to render
reasonably effective assistance undér prevailing professional'norms.

- Additionally, this Court notes Applicant did not Sﬁer any.evidence of how additional

preparation or communication would have resulted in a different outcome. See Jackson v. State,

329 S.C. 345, 353-54, 495 S.E.2d 768, 772 (1998) (where PCR applicant failed to present any
evidence of what counsel could have discovered or what other defenses he would have requested
counsel pursue had counsel more fully prepared for the trial, applicant failed to show his

counsel's lack of preparation prejudiced him); Skeen v. State, 325 S.C. 210, 214-15, 481 S.E.2d

129, 132 (1997) (finding applicant was not entitled to post-conviction relief where there was no
evidence presented at the PCR hearing to show how additional preparation would have had any
possible effect on the result of the trial). This Court finds Applicant has failed to present specific
and compelling evidence that Plea Counsel committed either errors or omissions to prove the
second prong of Strickland — that he was prejudiced by Plea Counsel's performance. This Court
notes Api)licant knowingly and intelligently pled guilty to assault and battery of a high and
aggravated nature and resisting arrest. Accordingly, this Court finds Applicant's allegation is

denied and dismissed with prejudice.

Ineffective assistance of counsel for failing to review the
consequences of his plea.

This Court finds Applicant's allegation that he received ineffective assistance of counsel
for Plea Counsel's failure to review the consequences of his plea to be meritless. Entering a
guilty plea results in a waiver of several constitutional rights; therefore, the Due Process Clause
requires that guilty pleas be entered into voluntarily, knowingly, and intelligently-by defendants.

Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969). In order for a guilty
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plea to be knowing and voluntary, a defendant must be aware of the nature and crucial elements
of the offense, the maximum and any mandatory minimum penalty, and the nature of the

constitutional rights being waived. Dover v. State, 304 S.C. 433, 405 S.E.2d 391 (1991); State v.

Hazel, 275 S.C. 392, 271 S.E.2d 602 (1980). When determining issues relating to guilty pleas,
the court can consider the entire record, including the transcript of the guilty plea, and the

evidence presented at the PCR hearing. Harres v. Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984).

In the instant case, the guilty plea record alone reveals that Applicant was well aware of
. the charges he féced, the crucial elements of the offenses, the maximum and mandatory
minimum penalty and, the nature of his constitutional rights being waived. The record also
reflects a factual basis for the plea. This Court notes Plea Counsel credibly testified that she
reviewed the elements of the charges, the Applicant's constitutional rights, and discovery
material with Applicant prior to his plea. |
This Court finds the Applicant has failed to present sufficient evidence to prove the first
prong of the Strickland test — that Plea Counsel failed to render reasonably effective assistance
under prevailing professional norms. Furthermore, Applicant has failed to present specific and
compelling evidence that Plea Counsel committed either errors or omissions to prove the second
prong of Strickland — that he was prejudiced by Plea Counsel's performance. This Court notes
Applicant knowingly and intelligently pled guilty to assault and battery of a hfgh and aggravated
nature and resisting arrest. Accordingly, this Court finds Applicant's allcgatipn is denied and
dismissed with prejudice.
Ineffective assistance of counsel for failing to investigate defens_es.
This Court finds meritless Applicant's allegation that he received ineffective assistance of

counsel due to Plea Counsel's failure to investigate defenses. This Court finds Plea Counsel
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credibly testified that she was fully prepared to try the case had Applicant wanted to proceed to
trial. Plea Counsel met with Applicant prior to his plea and reviewed the discovery material. At
no point in time did Applicant dispute the discovery material nor did he deny -committing the
crimes. This Court finds the Applicant has failed to present sufficient evidence to prove the first
prong of the Strickland test — that Plea Counsel failed to render reasonably effective assistance
under prevailing professional norms.

Furthermore, this Court notes Applicant's bare assertion that Plea Counsel failed to

investigate possible defenses - without more - is insufficient to meet his burden of proof. See

Moorehead v. State, 329 S.C. 329, 496 S.E.2d 415 (1998) ("failure to conduct an independent
investigation does not constitute ineffective assistance of counsel when the allegation is
supported only by mere speculation.as to the result."). In the instant case, Applicant has failed to
present specific and compelling evidence that Plea Cour;sel committed eithgr eITOrs Or Omissions
to prove the second prong of Strickland — that he was prejudiced by Plea Counsel's performance.
This Court notes Applicant knowingly and intelligently pled guilty to assault and battery of a
high and aggravated nature and resisting arrest. Based off of the foregoing, this Court finds
Applicant's allegation is denied and dismissed with prejudice.

Ineffective assistance of counsel for failing to request a Blair
hearing regarding Applicant's competency to plead guilty.

This Court finds Applicant's allegation that he received ineffective assistance of counsel
due to Plea Counsel's failure to request a Blair hearing prior to his plea to be meritless. In
determining if counsel is ineffective for failing to request a competency hearing, an applicant
must show-that a reasonable probability exists that he would be found incompetgnt at the time of
“his trial or plea. Jeter v. State, 308 S.C. 230, 417 S‘.E2d 594 (1992). Counsel may reasonably

rely on his own perceptions in deciding if a client is competent to stand trial. Id. This Court
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ﬁnds Plea Counsel credibly testified that Applicant was able to communicate and participate in
his defense. Plea Counsel stated Applicant was vocal and alert during their meetings. Plea
Counsel stated she was aware of Applicant's history of both drug and alcohol abuse, but she did
not have any concerns about Applicant's mental competency. Notably, Applicant himself stated
that he suffered from no competency issues during his plea. (PL. tr. p. 15 liné 11—p. 16 line 14).
This Court finds the Applicant has failed to present sufficient evidence to prove the first prong of
the Strickland test — that Plea Counsel failed to render reasonably effective assistance under
prevailing professional norms.

Furthermore, this Court finds Applicant has failed to present any credible testimony or
evidence in support of his allegation that he was mentally incompetent at the time of his plea.
During the PCR hearing Applicant himself stated he only suffered from lack of sleep and
depression. Additionally, Mother stated that Applicant suffered from A.D.D. and AD.H.D as a
child. Notably, Mother testified that she did not express any of her concerns about Applicant's
competency to Plea Counsel during their meetings or prior to his plea. This Court notes
Applicant's exhibit # 1 does not reveal any kind of findings that Applicant suffered from mental
illness. To the contrary, Applicant's exhibit #1 is merely a compilation of medical records from
“Applicant's health history from 1991 to 2011. The list of injuries noted in the medical records

involving various ailments including wrist sprains and a sprained shoulder. This Court finds
Applicant has failed to present specific and compelling evidence that Plea Counsel committed
either errors or omissions to prove the secoﬁd prong of Strickland — that he was prejudiced by
Plea Counsel's performance. This Court notes Applicant knowingly and ihtelligently pled guilty
to assault and battery of a high and .aggravatcd nature and. resisting arrest. Accordingly, this

Court finds Applicant's allegation is denied and dismissed with prejudice.

Page 12 of 14



ALL OTHER ALLEGATIONS
As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, thisA Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing regarding such allegations.

Accordingly, this Court finds the Applicant has abandoned any such allegations.
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CONCLUSION
Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.
This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel's assistance in seeking reﬁeW’of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant's
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this QS‘Mday of June ,2015.

%m a A b
iy, U

CO\\A M(D(\ {~ , South Carolina Second Judicial Circuit
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addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers

should refer to the official court opger for judgment details.
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A.]. Z. Law Firm, LLC
P.0.Box 11961
Columbia, SC 29211

The Supreme Court of South Carolina
ATTN: Daniel Shearouse, Clerk of Court
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Columbia, SC 29211




