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1.

STATEMENT OF ISSUE ON APPEAL

Has the Respondent met all necessary requirements to pass liability for a workers’
compensation case to the South Carolina Workers’ Compensation Uninsured Employers’

Fund?
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STATEMENT OF THE CASE

This appeal follows the filing of a workers’ compensation claim by Rudy Almazan,
“Claimant”. One issue in his claim was the determination of proper employer and carrier. Ata
hearing before the single commissioner on April 25, 2011, it was held by Order dated January
17, 2012, among other things, that the claim was compensable. This Order also held that
Contreras Panels was the immediate employer, but uninsured, Henson & Associates was the
statutory employer, and Henson & Associates was properly insured by Auto Owners,
“Respondent” on the date of accident.

This Order of the single commissioner was appealed to the Full Commission. On August
3, 2012, the Full Commission affirmed that Respondent was liable for the claim, but that the
issue as to whether or not Respondent could transfer liability to the South Carolina Workers’
Compensation Uninsured Employers’ Fund “SCUEI™ was not properly before the commission.

On October 30, 2103, Respondent filed a Petition to transfer liability of Almazon’s claim
to the SCUEF pursuant to SC Code Section 42-1-415.

Tt was the Respondent’s position that the Employer/Carrier had met all the requirements
of Section 42-1-415. 1t was argued that a Certificate of Insurance was propetly collected from
Contreras Paneling at the time Contreras Paneling was engaged to perform work at the worksite
where the Claimant’s accident occurred. A certificate was put into evidence and identified as a
Form 25 Certificate of Insurance.

Respondents argued that the form was a standard form accepted and that it was
completed properly. It was further asserted that the signature of Ray Villalovas as the authorized

agent for the insurance company was satisfactory for meeting statutory requirements because the
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signature on the certificate of insurance rose no red flags regarding the authority of the person
signing the certificate.

It was the position of the Appellant that the Petitioner had not met the requirement of
Section 42-1-4-5 and Regulation 67-415 and supportive case law.

Commissioner Andrea Roche denied the Respondent’s petition to transfer liability to the
SCUEF finding that Respondent remained liable for this claim. This Order was based on the
following findings of fact:

1. The certificate of insurance at issue does not indicate coverage in South Carolina
anywhere on its face.

2. The producer, insured and certificate holder were all shown on the certificate to

be out of state.

3. Based on the case of Hopper v. Terry Hunt Construction, 383 S.C. 310, 680 S.E.

1, 2009) the employer should have been on notice to investigate to Confirm whether or not there
was coverage in South Carolina.

4. The carrier has failed to meet the requirements of Section 42-1-415 and related
case law to enable it to transfer liability to the SCUEE. Therefore, Henson & Associates,
through its carrier, Respondent, shall remain liable for this claim.

5. The undersigned does not agree with the argument made by the SCUEF that the
request to transfer liability should be denied based on the lack of an authorized signature. The
certificate was signed, and the employer had no further duty to investigate that signature.

Respondent appealed this Order to the Full Commission. An Order was issued by the

Full Commission on June 17, 2015, reversing the Single Commissioner and holding that
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Respondent was relieved of all liability which was transferred to the Appellant. The Appellant
timely appealed to this Court by Notice of Appeal dated July 17, 2015.
ARGUMENT
Before the enactment of Section 42-1-415, it was long-established and well-settled that a
statutory employer bore absolute liability to the injured workers of a subcontractor and could not
shift that liability to the Uninsured Employers’ fund, even if the subcontractor was uninsured.

See, generally, Miller v. Robinson Trucking, 333 S.C. 576, 510 S.E.2d 431 (Ct. App. 1998). By

enacting Section 42-1-415, the legislature carved out a narrow exception to a statutory
employer’s absolute liability.

To warrant the granting of a Petition to Transfer Liability, the Carrier must meet all
statutory requirements. §42-1-415 provides in part:

(A) ... Inthe event that employer is uninsured, regardless
of the number of employees that employer has, the higher tier
subcontractor, contractor, project owner, or his insurance carrier
shall in the first instance pay all benefits due under this title.
The higher tier subcontractor, contractor, project owner, or his
insurance carrier may petition the commission to transfer
responsibility for continuing compensation and benefits to the
Uninsured Employers’ Fund...

(B)  To qualify for reimbursement under this section, the
higher tier subcontractor, contractor, Or project owner must collect
documentation of insurance as provided in subsection (A) on a
standard form acceptable to the commission. The
documentation must be collected at the time the contractor or
subcontractor is engaged to perform work and must be turned
over to the commission at the time a claim is filed by the injured
employee.
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To set forth specifically what “standard form is acceptable to the Commission” required
above, the Commission, by its own Regulation (R. 67-415 (A)) established that:
(A)  For the purposes of §42-1-415, the ACORD Form
25-S, Certificate of Insurance, as published by the ACORD
Corporation, and as issued by the carrier for the insured, shall
serve as documentation of insurance. The Certificate of
Insurance must be dated, signed, and issued by an authorized
representative of the insurance carrier for the insured.

Appellants argue that the statute, in its’ plain terms, has been satisfied. Respondent
would have this Court believe that the sole presentation of the form to the upstream statutory
employer satisfies its’ requirement. It goes cven further to argue that (1) the SC Workers’
Compensation Commission had no authority to enact its own regulation (when clearly, the
statute Section 42-1-415 mandates that the “form” must be acceptable to the commission), and
(2) the written words/information on the form are irrelevant and the statutory employer has no
obligation to even read it. This interpretation of the statute is incorrect.

In the case of Barton v. Higgs, (674 SE 7d 145 - SC: Supreme Court 2009) the upstream
employer failed to recognize that the certificate of insurance presented to it lacked a signature
fiom an authorized agent of the insurance company. The Court held “liability may be transferred
from the higher tier contractor to defend only after the higher tier contractor has properly
documented (emphasis added) the subcontractor’s claim that it retains workers® compensation
insurance. This case specifically states, that the upstream contractor “could have easily
investigated the absence of the signature and determined that the immediate employer did not

have a valid policy. In our view, public funds should not be expended where Respondent

could have discovered the mistake by acting in accordance with the Regulation.”
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This Supreme Court decision makes it clear that a statutory employer who éccepts a
certificate of insurance must take the minimal steps to see that workers compensation insurance
is “properly documented.” Obviously, this would require one to “read” the document. The
Respondent “could have discovered” the blank signature space, but didn’t. In the case at bar, the
Respondent could have clearly discovered that the submitted form had no indication of coverage
in South Carolina as these words did not even appear anywhere on the docﬁment. To the
contrary, Henson & Associates did not even read the certificate presented. Kenneth Henson
testified, “I didn’t personally go over there. My wife does, and she makes sure the coverages are
what we need (Tr. Depo. P. 14). Wendy Henson testified that all she did was record that “it was
received . . . dates of coverage, the coverage period, and put it in a file” (Tr. Depo. P. 18 L 15-
18). Neither of them took “minimal steps” to even read the certificate. If they had properly
documented coverage they would have plainly seen that the producer and the insured were both
in Texas and that there was no indication of South Carolina coverage.

The Supreme Court reiterated this requirement in the case of Hopper v. Terry Hunt

Construction, 680 S.E.2d 1, 4 (2009).

“In order to protect the privilege to transfer what would otherwise be the general
contractor’s responsibility, the statute (Section 42-1-415) requires the general contractor to take
minimal steps to properly document that the subcontractor has workers’ compensation

insurance.” Hopper v. Terry Hunt Construction, 680 S.E.2d 1, 4 (2009). In the Hopper case,

there was nothing on the certificate to indicate coverage in South Carolina. The Producer, the
Insured, and the Certificate Holder were all out of state. The form also had a blank space where
the place of the job was never entered. Even a cursory review of the certificate showed nothing
to indicate coverage in South Carolina.
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The Court in Hopper was clear in stating that the blank space on the certificate presented
was only one reason that liability would not transfer to the SCUEF. The policy period listed on
the certificate had also expired. The Court stated “in order to transfer liability to the Fund, a
general contractor may not rely upon a Certificate reflecting an expired policy as documentation
of workers' compensation insurance. To interpret the language in the statute otherwise would
allow a general contractor to turn a blind eye to information which is readily evident upon a

cursory inspection of the Certificate. See Kiriakides v. United Artists Communications, Inc.,

312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994) (recognizing that the courts will reject that
meaning when to accept it would lead to a result so plainly absurd that it could not possibly have
been intended by the Legislature or would defeat the plain legislative intention). If the certificate
holder had simply read the certificate it would have known the insurance had expired.

The same is true in this case.

The Respondent’s argue that because every blank had been filled in on the Certificate,
that alone was sufficient to have met the requirements necessary to transfer liability and
differentiate its case from that of Hopper (Supra). This reasoning defies common sense.
Suppose, for example, the “Producer” was Mickey Mouse in Orlando, Florida, and the
Certificate Holder was Santa Claus in the North Pole? IF the Contractor had taken the minimal
step of reading the Certificate, he would have been on notice of a problem. The problem being
that the producer and the insured were both in Texas. The Certificate Holder was in North
Carolina and the “Description of Operations/Locations” box only listed “York High School and
Tech Center”. Did the Producer in Texas believe York High School and Tech Center was in

Texas or North Carolina where the certificate holder was located?

Page 7 of 9

Brief of the Appellant,
South Carolina Uninsured Employers® Fund



A simple review of the documents shown, just as in the Hopper case, would clearly show
that every party is located outside of South Carolina and nothing on the Certificate indicates
coverage in South Carolina. Shouldn’t this lack of information be sufficient to put an employer
on notice that he should take “minimal steps” to simply verify the existence of coverage? As set
forth in Hopper, “the Statute §42-1-415 requires the general contractor to take minimal steps to
properly document that the subcontractor has Workers’ Compensation Insurance.”

It could not have been the intent of the legislature when enacting Section 42-1-415 or the
SC Workers® Compensation Commission in promulgating Regulation 67-415 for a statutory
employer to religve itself of liability and pass it to the state of South Carolina by simply having
the immediate employer hand over a form. The form must be complete. The words on the form
matter and they must indicate coverage in South Carolina. Coverage any other place in the
world doesn’t matter if there’s no coverage in South Carolina. Taking “minimal steps” includes
the necessity of actually reading the form.

In 2010 the SC Workers’ Compensation Commission amended its Regulation 67-415 to
make it perfectly clear that the certificate “indicates a valid South Carolina address for the
insured, is dated, signed and issued by an authorized representative of the insurance carrier for
the insured”. For an out of state employer the ACORD Form 25-S must be accompanied by the
following statement, “South Carolina is a named state in Section 3A or 3C of the declaration
page of the insured’s policy”. (Regulation 67-415 as amended effective February 26, 2010).
This amendment certainly clarifies the intent of the statute and regulation as to demonstrate

coverage in South Carolina.
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CONCLUSION

The Respondent has failed to meet the “minimal” requirements necessary to transfer
liability in this workers’ compensation case to the Appellant. Therefore, the Order of the SC

Workers’ Compensation Conunission must be reversed.
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