BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION
WCC FILE NO.: 1315454
Stacey Sellers,
Claimant,
V.
Tech Services, Inc., ' ,
- APPELLATE PANEL ORDER
Defendant/Employer, : ' :
and - |
AUB 24 2015
SC Court of Appeas

Having reviewed the record and arguments made by counsel, the Appellate Panel of the

Builders Mutual Insurance Company,

Defendant/Carrier.

vvvvvvvvvv'vvvvv

Commission hereby finds a FULL AFFIRMATION of the Singlé Commissioner’s Decision
and Order of August 29, 2014.- |
" STATEMENT OF THE CASE

This matter involves the jurisdfctiohal question of whether Claimant was injured during
the course and scope of his emplbyment with Tech Services, Inc. Tech Services, Inc. claimed
that Claimant was acting as an independent contractor. |

On November 8, 2013, Claimant Stacey Sellers (“Cla'imant”) fell off a ladder while
performing HVAC work during the constructioﬂ of a single-family home located at 751 '

McKinley Way in the Market Commons subdivision in Horry County. Claimant injured his

lower extremities, his back, and his neck as a result of the fall. Claimant alleged that he was a



long time employee of two related VHVAC companies, Tech Services of Myrtle Beach, LLC!
and/or Tech Services, -ln'c., and that he was working in the course and scope of his employment
with Tech Services, Inc. at the time of the accident. |

On November 20, 2013, Claimant filed a Form 50 requesting a hearing. Claimant filed
an Amended Form 50 on December 13, 2013. Teoh Services, Inc. admitted that Clain.1ant‘was
injured as a result 'of falling off a ladder on November 8, '2013, but denied that Cloimant was an
employee and that his injuries were compérisablc under South Carolina Workers Compensation
laws. A hearing on Claimant;s Amended Form 50 was Hcld on March 25, 2014 before
Commissioner Aisha Taylor. On August 29, 2014, Commissioner Aisha Taylor found that
Claimant was an employee. Tech Services, Inc. 4appealed this ﬁndin_g. The Full Commission
heard oral arguments on February 25, 2015.

In an appellate review, the Panel shall, pursuant to S.C. Code Ann. § 42-17-50, review
. the award and, if good grounds are shown, reconsider the evidence and rehear the parties_or their
representative and, if proper, amend the award. After a thorough and cohplete review of all the
evidence submitted to 'the Single CoMissioner, by unanimous decision, this Panel has
determined the Findings of Fact are supported by substantial evidence and the Conclusions of
'Law are correct.

. STIPULATIONS

The parties‘stipulated to the following:

1. The S.C. Workers’ Compensation Commission has exclusive jurisdiction over
this matter and the venue is proper in Horry County.

2. All parties received timely and proper notice of the date, time, place and purpose

of the hearing.

! Tech Services of' Myrtle Beach, LLC was dismissed by consent.
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3. The Commnssnon s file and the APA Submissions and Exhlblts of the pames were
made a part of the record subject to the objections set forth at the hearmg and as stated below.

4. By Consent Order filed May 7, 2014, Riverpoint Insurance Company was

previously dismissed with prejudice.

EVIDENCE

(2) Claimant’s APA Subniissions‘& Exhkibits

TAB EXHIBIT DESCRIPTION PAGE #
1 || Photographs of Claimant 1-3
2 Photographs of Uniforms, Tools, and Equlpment 4-16
provided by Employer
‘ 3 Tech Services, Inc. Invoices from Gateway Supply 17-78
Signed by Claimant
4 Tech Services, Inc. HVAC Semce Order Invoice #:. 79
1562 (10/17/13)
Claimant’s 2010, 2011, and 2012 W-2s from Tech
5 Services, Inc. and Tech Servxces of Myrtle Beach, 80-82
LLC
¢ | Claimant’s 2013 W-2 and 1099 from Tech Services, 83-86
lf Inc. and Tech Services of Myrtle Beach, LL.C
7 Claxmant s Pay Stubs numbered 380905, 380123 87-89
and 380148 '
8 Claimant’s 2013 Wage Statements from Tech 90-93
Services, Inc.
9 Claimant’s 2013 Wage Statements from Tech 94-96
Services of Myrtle Beach, LLC ’
10 | SC LLR Licensure Information of Tracy Davis 97
11 Money Order . 98
12 I Letter from Key Risk Insurance Company (11/18/ 13) 99
13 City of Myrtle Beach Permits and Subcontractor 100-113
Documentation for 751 McKinley Way
14 City of Myrtle Beach Permits and Subcontractor 114-261
Documentation for Various Other Work Performed




TAB EXHIBIT DESCRIPTION PAGE #

by Claimant '

15 Deposition Transcript of Tracy Davis 262-300

16 2013 2nd Quarter Employee List 301-302

17 Additional Tech Servicés, Inc. Invoices from 303-706
Gateway Supply Signed by Claimant

18 Claimant’s Uniform in Plastic Bag (Tech Services

- || shirt, pants, and business card in pocket)
19 Letter and Subpoena to LeGrande Todd of LeGrande
] Enterprises

The above-descﬁbed Exhibits 1-17, and 19 were admitted without objection. During the
hearing, Claimant also introduced as exhibit 18 the actual shirt and pants that was identified as
the uniform worn by Claimant at the time of the injury. The actual shirt and pants were in a clear
plastic 'bag from the hospital. The leg portion of the pants appeared to be cut off by medical
professionals as testified by the Claimant. Defendants’ objection to the introduction of Exhibit

18 was overruled.

i

(b) Tech Services of Myrtle Beach, LLC’s APA Submissions and Exhibits

TAB EXHIBIT DESCRIPTION - PAGE #
A || Letter from Claimant’s Attorney to Tech Service of 13
Myrtle Beach

B Form 50 23
C Form 12A 4

. D Centificate of Liability Insurance for Stacey Sellers S
E NCCI Workers’ Compensation Application and Plan 6-14
F Berkley Workers Compensation Insurance Policy 15-64
G Sellers’ Heating and Cooling Invoices 65-72
H Sellers’ Heating and Cooling Business Card 73




TAB EXHIBIT DESCRIPTION PAGE #
I Witness Statements ‘ . 74-77

Claimant objected to the summary prepared of Exhibit G. The summary portion of Exhibit G
will not be.considered as an exhibit based on an agréement reached between counsel in the pre-

hearing conference.

(¢)-  Tech Services of Myrtle Beach, LL.C’s APA Submissions and Exhibits

TAB EXHIBIT DESCRIPTION PAGE #

1 Business Card for Stacey Sellers ' 262
2 Letter from LeGrande Enterprises , 263 -
3 Statement of Jacob Hamilton 264
4 |l Statement of Mike Patrick 265
5 Statement of Tracy Davis _ 266
6 Index of Invoices from Stacey Sellers to Tech 267 _447

Services, Inc. with invoices attached

Photographs of various tools and equipment of Tech 448-499

Services, Inc.

8 Index of Checks Payable to Stacey Sellers from 500-528
LeGrande/Rooter Express with check copies
Certificate of Insurance from Stacey Sellers to Tech 529

Services -2/4/2013 .
10 2013 W-2 and Payroll Journal for Tech Services, Inc. 530-532

1 [2;2;] 3 Form 1099 and Statement for Tech Services, 533-535
2013 W-2 and Payroll Journal for Tech Services of

12| Myrtle Beach, LLC | 33654

13 2013 Form 1099 and Statement for Tech Servnces of 545-547

Myrtle Beach, LL.C

14 Deposition Transcript of Claimant

15 | Chilly Pepper, Inc. Employment Records - 548-580




Claimant objected Exhibit 4, the Statément frbm Mike Patrick as hearsay. Since Mike Patrick
was not present to testify at the hearing, this exhibit was excluded as hearsay. |
V» TESTIMONY
A During the héaring, the following withesses testiﬁéd: (a) Claimant 4(b) Emily Hardee; (c)
Kristi Evans; (d) Tracy Davis; (e) LeGrande Todd; and (f) Jacob Hamilton.

Tech Scrviceé, Inc. and Techv Ser\(ices of 'Myrtle' Beach, LLC are heating and air
compan;es in Horry County; " These companies are both co-owned by Tracy Davi-s. - Both
companies ha've thé same address, phoné number, and fax number. Both companies share the
same emplo};ees. |

The accident occurred when Claimant fell off a ladder while performing HVAC work
during the construction of a single residence home located at 751 McKinley Way in the Market
Commons subdivision ih Horry County. Claimant injured his lower extremities, his back, and
his neck as a result of the fall. |
(a)  Testimony 'of Claimant

Claimant is a 33 old male. (Trs. 47). He is married with children. (Id. p. 42-43). Heis a
cousin of Tracy Davis, the ‘owner of Tech Services, Inc. and Tech Services of Myrtle Beach,
LLC. (Id. at 47). Claimant is not licensed to do business individually, and lacks the required
licensing from the State of South Carolina to be‘a heating and air conditioning contractor. (Id. at
p. 16-17,59). Claimant worked for Tech Services, Inc. and Téch Services of Myrtle Beach, LLC
for more thah 12 years before the injury occurred. (1d. at p. 46-47, 193, 223).

Claimant tesliﬁeci that in March 2013, Tracy Davis told Claimant that he would be paid
without deductions and his wages would be listed on a Form 1099. (Id. at 90, 123). The

discussion regarding his wages occurred after Claimant complained about not receiving proper



‘ overtime and deductions from his paycheck. (p. 50-56). For example, Claimant testified that on
occasions Tracy Davis would avoid paying time and a half ‘by- separating the hours worked
between Tech Ser;/ices, Inc. and‘Tech Services of Myrtle Beach, LLC. (p. 48-49).

After Marcil 2013, Claimant did not sign an invdependent contractor égreement and
believed that he was continuing to work for Tech Services, Inc. and Tech Services of Myrtle
Beach, LLC. (Id. p. 55-56).. Claimant testified that Tracy Davis said he had to purchase a
workers’ compensation insurance policy for Claimant for “tax purposes.” (Id. p. 53, 55).
Claimant testified that Tracy Davis gave him money to purchase workers’ compensation
insurance. (Id. p. 54-55, Claimant APA p. 98). The workers’ compensétion insurancg policy
that was purchased excluded Claimant from coverage. Claimant testified that he believed he was
covered under Téch Services, Inc. and Tech Services of Myrtlé Beach, LLC’s workers
compensation insurance. (p. 130-131). Claimant.testiﬁed that his employment relationship did
not change and he continued to work for Tech Services, Inc. ahd Tech Services of Myrtle Beach,
LLC. (p. 55). Claimant testified that both before and after March 2013 that he had performed
“side work” in order to make extra money. (p. 87- 95-99, 1 19-120).

Claimant testified that afte;' March 2013, Tracy Davis on behalf of his respective’
companies, Tech Services, Inc. and Tech Services of Myrtle Beach, LLC, controlled, and had the
right to exercise control, over the Claimant in the performance of his work. (Id. p. 99). Tracy
Davis directed the time, place, degree, and amount of his work. (p. 56-59, 69-71, 87-91, 99-
- 106). He worked alongside oiher Tech .Sei'vice employees, he'had a superQisor', and that the
quality of his. work was inspected and ﬁonitored (p- 101-103). He never “bidded” for any jobs
to work for Tech Services. (Id. at 105). Claimant reported t;) work in the manner that he was

instructed, either coming to the office or directly to the job site. (Id. at p. 57). He reported to



Tracy Davis, ér his manager Josh Hamilton. (Id. at p. 58). Claimant ate lunch with other
employees, and‘ typically left w@rk around 5:00 pm. (Id. at p. 59).

In addition to providing HVAC construction work, Claimant also performed service calls
aﬁd entered into service contracts for Tech Services, Inc. both beforevand after March 2013. (Id.
p. 82-87). Claimant providéd, as Claimant APA p. 79, a copy of a service contract that he
. completed for a customer of Tech Services, Inc. He carried service contracts of Tech Services,
Inc. as part of his job, and executed an estimate of between 20 and 100 service contracts for Tech
ASérvices, Inc. at times after March 2013. (Id. at p. 85-87).

Claimant also ‘}testiﬁed that Tech Services, Inc. furnished Claimant with. uniforms, tools,
equipment, and supplies to complete his work. (Id. p. 50, 56, 61-66, 83). Claimant provided as
'APA Exhibit 2 photographs of the tools that he regularly used while working for Tech Services, '
Inc. and Tech Services of Myrtle Beach, LLC. Claimant testified that these tools were purchased
and furnished by Tech Services, Inc. (ld.' p. 70-80). The actual ladder that Claimant fell off was
owned by Tech Services, Inc. (Id. p. 70). Claimant testified he was wearing a Tech Services
uniform at the time of the fall. (Id. p. 62-66). | |

Clairﬁant also testified that photographs identified as Tech Sérvices, Inc.’s Exhibit 7 were
other tools and equipment that he was familiar with in the course of working for Tech Services,
Inc. and Tech Services of Myrtle Beach, LLC. Claimant used, or had access to, many of these
tools and equipment on a daily basis at all times before and after March 2013. (Id p. 72-79).

Claimant had Tech Services, .lnc. business cards with him while perfonﬁing Tech
Services, Inc. work. (Id. at p. 67, 69-70). Claimant testified that he made bﬁsiness cards that

stated “Sellers Heating and Cooling”. (Id. at p. 98). Claimant said that he only gave several of



the “Sellers Heau:ng and Cooling" cards out to, primarily to other Tech Service employees. He
* described them as an ongoing joke. (Id. at .p. A.98-99).

Claimént also he had accegs io sppply accounts of Tech Services, Inc., suéh as Gateway
Supply. (Id. at. p 80-83). Claimant testified that he had permission to purchase and sign for
supplies on behalf of Tech Serﬁces, Inc. Claimant presented as Exhibit 3 numerous invoices ,
that represent supplies that Wcre purchased by Claimant oﬁ behalf of Tech Services, Iﬁc. The»'
supplies listed on thle invoices were for purposes of completing Tech Services, Inc. jobs, but also
included the Claimant purchasing overalls, batterieé, ‘and a variety of othgf items that an
employer would typically providé for an émployee to complete his work. (Id. at p. 82, APA
Exhibit 3). Claimant never had a supply account for himself, (Id. p. at 81).

Before and after March 2013, Claimént was paid on a lweekl); basis, typically- on
Thursdays or Fridays. (Id. at p. 88); Prior to March 2013, Claimant was paid on an hourly basis
but the hours were based on a preset amount used to complete a certain job based on the “flat
rate pricing book.” (Id. at p. 87-89, 94, 112-115). Baséd _;m this pay stru<-:ture, Claimant testified
that ‘;pretty much you were getting paid by the job.” (Id. at 87, 90, 112-115). After March 2013,
Claimant was paid based on invoiges thatl he was directed to submit. (Id. at p. 123). The
invoices were based on z;mounts set by Tfacy Davis based on a preset time that he detenﬁined it
should take to complete a job. (Id. at p. é8—9l). Claimant testified that he “was getting paid by
what [Tracy Davis] had figured up as how long it éhould take to do the job.” (Id. at 123); Mr .
Davis of Tech Services “controlled the price 6n [the invoices]” that Claimant submitted to him
for his weekiy chgéks after March 2013. (Id. at 91). Claimant never entered into any bids for

.jobs. (Id. at p; 227). Several weeks before Claimant fell, Claimant testified that ﬁe had é

conversation with Tracy Davis about his pay and that Tracy Davis told him that he was planning



to start paying Claimant as he was paid before March 2013 for ﬁnaﬁcial feasons. (Id. at 103-
105).

Claimant testified that Tracy Da-wis‘ had the right to fire him from Tech Services. (Id. at
p. 105-106); Claimant testified that if he was fired from Tech Services that he woulﬂ be required
to seek employment with another heaﬁng and air company. (Id. at p. 10'6).

(b) . Testimony of Kristi Evans and Emily Hardee

Ms. Kristi Evans and Ms. Emily Hardee are employed by the City of Myrtle Beach. (Id.
at p. 14, 35). Ms. Hardee and Ms. Evans testified regarding policies for the issuance of business
licenses and permitting for construction work for the City of Myrtle Beach. These witnesses also
testified concerning documents introduced as Claimant’s Exhibits 13 and 14. (Id. at p. 14-16,
35). Ms. Evans testiﬁgd that Claimant does not hold a license to do business in the City of
Mpyrtle Beach. (Id..at p. 16-17, 22-23). She testified-that ahy subcontractors or independent
contractors that performed work in the City of Myrtle Beach were required to have a business
license. (Id. atp. 17). Ms. Hardy, in particular, testified that one is required to have a permit to
perform HVAC for a construction project in the City of Myrtle Beach. (Id. at p- 36).

Ms. Evans testified that Tech Services, Inc. was rcquired to list the names of any
subcontractors or independent cbntractors that wouldv perform any work on any projects in which
Tech Services, Inc. had pulled a permit for HVAC. (Id. at p. 18-24). She explained that when a
licensed cbntractor pulls a permit to perform construction services, the contactor must disclose
on the permit application any sub or independent contractor that woula be providing work under
the permit. (Id.).. As it related to Tech Service Inc.’s permit to provide HVAC to the subject

location at 751 McKinley Way, Tech Services did not disclose that any sub or independent
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contractor would be working for.it on this job site. Rather, Tech Service Inc.’s affirmatively
represented that no sub or independent contract;)r was involved. (Id. at p. 22, 32).
(c) Testimon); of LeGrande Todd

LeGrande Todd was the ﬁrSt witness called by the Defendants. Mr. Todd is a cousin of '
Claimant and Tracy Davis. (Id. at p. 169, 185). Mr. Todd owns several plumbing related
companies in the Myrtle Beach area. (Id. at p. 170-171). Mr. Todd testified that both prior to
and after March 2013 that he hired Claimant to perform “sub work.” (Id. at p. 169-170," 177,
184-185). |

Mr. Todd testified that he bélicves Claimant’s reputation in the community is “not too
good.” ‘F(Id. p. 174, 186). However, "Mr.. Todd apparently has a close relationship with Mr.
Davis, even helping Mr. Davis get started with the Tech Services business. (Id. at p. 175-177).
Also, Mr. Todd assisted the Defendants in producing documents to aid in the defense of this
claim, but Mr. Todd did not produce documents that Claimant‘had requested pursuant to a
subpoena. (Id. at ;5. 178-185).
(d) Testimony of Tracy Davis

Mr. Davis owns Tech Services of Myﬁle Beach, LLC and Tech Seri(ices, Inc. (Id. at p.
192). He testified that Tech Services of Myrtle Beach,‘LLC does work for Centex Homes and
several other custom builders. (Id. at p. 192). He testified that Claimant at one time worked for
both companices for at “least ten, twelve years.” (Id. at p. 193, 223). Claimant has never'been
fired from either company. (ld.‘ atp. 223).

Mr. Davis testified _that Claimant was injured on a Tech Services, Inc. job at Market
Commons, not a Tech Services of Myrtle Beach, LLC job. (Id. at; p- 213, 224). Mr. Davis did

not advise or notify Chancel Construction, the general contractor on the project where Claimant

!
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was injured, that Claimant was working as a subco_mractor. (Id. ét p. 228-229). He admitted that
Claimant was wearing his Tech Service’s uniform on the date of his fall. (Id. at p. 224). He also
knew that Claimant wore a Tech Service uniform. He never saw Claimant wear 4any other
uniform. (id.).

Mr. Davis testified that prior to March 2013, Claimant was paid by the hour, at $14 per
hour. He expléined that his company uses a flat rate pricing book but that he did not use the flat
rate pricing book to pay the Claimant. | (Id. at p. 195-197). Based on how Mr. Davis had
employees working for both Tech Services of Myrtle Beach, LLC and Tech Services, Inc., an
employee could work for more than 40 hom a week, but since the employee’s time would be
shared betw;en two separate entities, an employce may not be paid overtime for any worg in
excess of 40 hours. (Id. at p. 198-199). |

Mr.. Davis denied that he gave Claimant money to purchase workers’ compensation

Linsurance. (Id. at p. 200). Mr. Davis testified that he selected the amount to pay Sellers for each
job. (Id. at p. 202). Mr. Davis gave Claimant a work vaﬁ that was “about wore out.” (Id. at p.
205). He stated that the tools and equiprﬁent that. Claimant used were from Tech Services. (Id.
at p. 206). He testified that it was “not usual” for him to send a “subcontractor” to perform a
service call for Tech Services. (Id. at p. 214—215); Claimant had permission to ehter' servicé
contracts on behalf of Tech Services and to <'>rder and purchase supplies on behalf of Tech
Services. (Id. at p 227). He testified that both his “subcontractors” and. “employees” had the
authority to sell service contracts on behalf of Tech Services. (Id. at p.' 228).

(e)  Testimony of Jacqb Hamilton
Jacob Hamilton assists in the “day-to-day” operalipns of the Tech Service companies.

(I1d. a p. 238, 245). Mr. Hamilton’s wife works as Mr. Davis® secretary, (Id. at p. 246). -



Mr. Hamilton was‘ working in the Market Commons development at the time of
Claimant’s fall. (Id. at p. 239). Mr. Hamilton received a call from Cleimant stating that he had
fallen. (Id.). Mr. Hamilton and another employee went to the location where Claimant was‘
Working and saw him lying on the floor. (Id. at p. 240-241). He testiﬁed that Claimant
requested that Mr..Hamilton file the claim under the Tech Service’s workers compensation since
he “don’t have insurance.” (Id. at p. 241).

Mr. Hamilton agreed that it was company policy for “employees” of Tech Services to
wear a Tech Services uniform. (Id. at p. 247). Mr. Hamilton testiﬁed that Claimant was not
wearing his Tech Services uniform at the time of the fall. His testimony on this issue directly
conflicts with both Claimant and Tracy Davis’ testimony that Claimant was wearing a Tech
Serviees uniform when he fell. We note that Mr. Hamilton did not mention in his written

‘statement what. the Claimant was wearing on the date of the fall. Also, Mr. Hamilton’s
testimony about the uniform is further questioned because Claimant actually broughf in his blue
Tech Services shirt and khaki pants that were cut off of him by medical persor;nel.

After the close of the hearing, the hearing Commissioner issued order instructions to the
parties and requested a proposed Order from Claimant’s counsel. Claimant's counsel submitted a
proposed Order as requested on July 18', 2014. Pending review of the proposed Order, the
undersigned received correspondence from Defense counsel seeking to introciuce newly-
discovered evidence. A formal Motion to Admit Newly-Discovereci Evidence was ﬁled on
August 1, 2014, In that Motioﬁ, Defendants asserted Claimant had secured subsequent
employment and sought to introduce ‘employment records from Chill)"‘-Pepper, Inc. Additionally,
Defendants sought to introduce surveill'anee reports and video evidence, which allegedly showed

Claimant working at



his new job. Claimant filed a Respbnse to Motion on August 12, 2014 reque;ting denial of the

Motion and filing of the i’ni‘tial proposed Order. | .‘ |
FINDINGS OF FACT

Single Commissioner:

Based on the stifaulations of'the parties;, testimony and evidence receiveq_ and produced at
the hearing, along with the hearing Commissioner’s personal observations and determination of
credibility of the witnesses that testified, We, the Appellate Panel, find substantial evidence
exists to support the hearing Commissioner’s findings of fact and adopt them in full as our own:

1. ’ Defendants’ Tech Servicés, Inc. and Builders Mutual %Insurance Company's
Motion to Admit Newly Discovered Evidence is granted as to the emﬁioyment records from
Chilly-Pepper, Inc., and:will be added to the APA Subrﬁissiong as Defendants' APA Submission |
#15 pp. 548 - 580.

2. Defendants’ Tech hch:rvices, Inc. and Builders Mutual Insurance Company's
Motion to Admit Newly-Discovered Evidence is deniéd as to the introduction of sprveillance
reports énd videos. The surveillance evidence is éumulativeA as the employment records already
confirm Claimant’s.emp'loyment with Chilly-Pepper, Inc. All of the other assertions based on
_the surveillance - evidence is either for impeachment, which is not proper, or it goes to
impairment/permanency, which was not before the Commission on the hearing date.

3. We find Claimant was an employee of Tech Services, Inc. on the date of accident.
This finding is based on the preponderance of the evidence including (1) the City of Myrtle
Beach Business License information, which did not list Claimant as an subcontfaétor or
independent contractor working on the jobsite; (2) the fact that claimant was wearing'a Tech

Services, Inc. uniform when he was injured (We find this as a fact - additionally Tracy Davis
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admitted _Claimantlwas wearing the uniform on the date of injury); (3) all of the witnesses admit
Claimant did side work throughout his employment with Tech Services, Inc., both before and
after March 2013; and (4) Claimant continued to perform service calls for Tech Services, Inc.
while wearing a Tech Services uniform and providing customers with Tech Services, Inc.
invoices even after the alleged change in Claimant’s employment status. We find that Tech
Services, Inc. affirmatively and tacitly represented to the public at large that Claimant was an
employee‘ of Tech Services, Inc. This was done through the representatipns made to the‘City of
Myrtle Beach Business License and Construction Services departments and customers of Tech
Services, Inc.

4. We find that Claimant was not working for Tech Scrvrces of Myrtle Beach; LL.C
on the date of injury. This finding is supported by the testimony of the Claimant and Tracy
Davis. |

5. Tech Services, Inc. exhibited the right and authority to control and direct
‘Claimant’s particular work or undertaking. Claimant did not perferm the work according to his
own methods or discretion. Rather, the scope, degree, performance, and quality of his work were
subject to the direct supervision and epntrol of Tech Services, Inc. Claimant had been an
employee of Tech Services, Inc. and Tech Services of Myrtle Beach, LLC for over twelve years,
and the control exhibited over him by Tracy Davis was pervasive based on the totality of the
evidence. Claimant was instructed by Tracy Davis, or the manager Jacob Hamilton on the work
1o perform and his work perfomrance was directly supervised. Claimant reported to work for
Tech Services, Inc. as he was instructed. He also performed the work that he was instructed to |
perform. Claimant did not bid for the work perfonned on the project on which he was working

when he was injured or on any other projects on Wthh he worked. Tech Services, Inc. did not
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advise or notify the general contractor on the project where Claimant was injured that Claimant
was working as a subcontractor/independent contractor. Claimant would either report to Tech
Services, Inc. office or the varioug jobsite that he was working on a daily basis. He was not
given the option to not perform jobs thaf were assigned to him. He,ate lunch with other
| . employees and kept normal work hours as with other employees. Other Tech Services, Inc.
employees performed substantially the same general job duties as the Claimant. The amount of
wofk that he performed for Tech Services, Inc. is also consistent with employee/employer
relationship. Claimant performed “sidework” at all times throughout his employment, which is
not uncommon for trqdesmen. Claimant was directed what to wear to work. He wore a Tech
Services, Inc. uniform, as this was the dress code for Tech Servicé employees. He had Tech
Services, Inc. business cards. He has ac.cess to Tech Services, Inc. supply accounts. He had
authority to order, purchase, and pick up supplies on behalf of Tech Services, Inc. He ‘carried
Tech Service, Inc.’s service contracts, and entered into service contracts with customers as an
‘agent of Tech Services, Inc. Based on his access to supply accounts and service contracts, he'
had the direct authority to act for and bind Tech Services, Inc. in contraétual relationships and
transactions with third parties. The overwhelming evidence strongly supports that Tech
Services, Inc. had the right to, and in fact did, control the Claimant in the performance of his
work.

6. Tech Services, Inc. furnished the equipment, tools, and supplies necessary for
Cléimant to complete his work. A significant amount of the heariﬁg testimony was spent
describing pictures of tools used 'duriﬁg Claimant’s employment with Tech Services. We find
that Tech Services, Inc. supplied those tools to Claimant. We find Claimant was not ﬁpancially

capable of owning all of those tools pictured, and that most if not all of the tools were owned by
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Tech Services, Inc. and provided to Claimant. Claimant fell off a Tech Services, Inc.rlad‘dcr.
Additionally, Claimant testified he was able to pick {lp any supplies he needed from Gateway
~ Supply and other supply company using the account of Tech Services, Inc. The supplies listed
on the invoices were for purposes of completing Tech Sérvices, Inc. jobs, but also included the
purchase of overalls, batteries, and a variety of other items that an employer would typically
provide for an employee to complete his Work. Claimant did not pay for any of the supplies out
of pocket, and did not have a sup)ply account for himself. The evidence is unclear whether
Claimant was given a work van by 'i‘ech Services, Inc. or if he paid $500.00 for it.

7. Claimant was paid on a weekly basis, typically on Thursdays or Fridays, both
bcforle and after March 2013. Before March 2013, Claimant was paid $14.00/hr. but the
evidence i§ disputed about how Claimant’s wages were calchlatcd which further supports the fact
- that Claimant and employer had a dispute about how his wages were being calculated. Claimant
claimed that his hours were based on preset amount used.to complete a certain job based on the
flat rate pricing book, in which the hours would have a relationship to the type of job performed.
At times after March 2013, Claimant was paid based on invoices that he was directed to
submitted to Tracy ljavis of Tech Services. The invoices were based on amounts set by Tracy
Davis based on a preset time that Tracy Davis determined it should take to complete a job. We
find that Tech Services controlled the price and the amount that Claimant Was paid for the work -
that he performed. If Complaint finished an assigned task, he would be directed to perform other
tasks, help other employees, or perform service calls. |

Claimant’s wages from Tech Services, Inc. duﬁng 2013 were largely consistent with his
wages from prior year. Tech Services, Inc. continued to control the method of payment, in that

several weeks before Claimant fell, Tech Service, Inc. had plans to start paying Claimant in the
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manner that he was paid before March 2013. )The most significant ;:hange was the employer;s
classification ‘after March 2013 was that Claimant would be issued a Form 1099. We recognize
that Tech Services, Inc. attempted to classify him for tax purposes under a Form 1099, ipstead of
a Form W-2, but the issuance of‘a Form .1099 does not necessarily defme\-an emfaloyment
relationship. When the method and manner of payment is viewed in the greater context in this
case, Tech Services, Inc. exhibited overwhelming‘control of how, and how much, the Claimant
was paid.

8. Defendant Tech Services had the right to hire and fire Claimant. Claimant could
be fired at any time; and that if Claimant was terminated, he WOuld have to find employment
with another HVAC company.

9. ‘Claimant sustained éompensable injuries to his back and legs within the course
and scope. of his employment with 'Tech Serviécs, Inc. when he fell off of a ladder while
“trimming out” a home where Defendant Tech Services, Inc. had contracted to work.

10.  Claimant is not at maximﬁin medical improvement.

11.  Claimant is entitled to causally-felated medical treatment for the injuries sustained
from the fall, including but not limited to his back and lower extremities.

12. Claimant is entitled to reimbursemeht for all causally related out-of-pocket
expenses inclufiing mileage reimbursement.

13 Claimant is entitled to temporary total disability benefits from the date of injury
through April 6, 2014, when he began subsequent eniployment with Chilly-Pepper, Inc.

14. Ciaimant has combined wages for 2012 and 2013 resulting from employment

with both Tech Services, Inc. and Tech services of Myrtle Beach, LLC. Claimant’s average

weekly wage is $783.94, yielding a compensation rate of $522.63.
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- 15. We specifically decline to give a credibility finding for any of the A;vitnesses. We
further find that the credible testimony that was offered at the hearing supports these findings of

fact.

CONCLUSIONS OF LAW

Based on a review of the evidence presented and described above, WE THE
APPELLATE PANEL fully adopt the Conclusions of Law of the Single Commissioner as
follows:

1. Prior to the close of the case, Claimant renewed a Motion for additional discovery
to be introduced into the record, which the hearing Commissioner took under advisement. That
Motion iS denied because no additional discovery was necdea ‘based on the hearing
’Commissioner’s‘ﬁnding that Claimant was an employee of 'Tech Service, Inc. /

2. After the close of the case, Defendants Tech Services, Inc. and Builders Mutual
Insurance Company filed a Motioﬁ to Introduce Newly-Discovered Evidence. That Motion is
granted in part and deniéd in part as outlined in Findings of Fact | and 2 above.

3. Tech Services of Myrtle Beach, LLC and StarNet Insurance Company are
dismissed from this matter with prejudice. The preponderance of the evidence supports a finding
that Claimant was not working for Tech Servicés of Myrtle Beach, LLC on the date of injury.
We base this finding on the testimony of all of the witnesses as well as the City of Myrtle Beach
Business License and Contractor information included in the APA submissions.

4. Pu;-suant to S.C. Code Ann. §42-1-130, Claimant was an employee of Tech
Services, Inc. on the date of injury. “No award under the lWorkers’ Compensation Law is

authorized unless the employer-employee or master-servant relationship existed at the time of the

alleged injury for which claim is made.” McLeod v. Piggly Wiggly Carolina Co., 280 S.C. 466,
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469, 313 S.E.2d 38, 39 (Ct..App. 1984) (citing Cooper v. McDevitt, 260 S.C. 463, 196 S.‘E.}2d
833 (1973); Alewine v. Tobiﬁ Quarriés, 206 S.C. 103, 33 S.E.2d él (1945)). The Claimant béars
the burden of provin‘g an empl;)yment relationship existed by the éreater weight of the evidence.
Marlow v. E. L. Jones & Son, Inc. ,. 248 S.C. 568, 151 .S.E.Zd 747 (S.C. 1966). We conclude that
Claimant has met this burden ot\' proof by the greater weight of the evidence.

5. “South Carolina’s policy is to resolve jurisdictional doubts in favor of the
inclusion of er;lployers and employees under the Workers’ Compensation Act.” Spivey v. D. G.
Constr. Co., 321 S.C. 19, 21, 467 S.E.ZH 117, 117 (Ct. App. 1996); Pikaart v. A & A Taxi, Inc.,
393 8.C. 312, 713 S.E.2d 267, 270 (S.C. 2011).

6. “Under settled law, the dctei;mination of whether a claimant is an employee or
independerﬁ_ contractor focuses on the issue of controi, specifically whether the purported
employer had the right to control the claimant in the performance of his work.” Shatto V.
McLeod Reg'l Med. Ctr., 406 S.C. 470, 475, 753. S.E.2d 416, 419 (S.C.. 2013) (citations omitted).
“Under the controlling common law rubric of the right of control, “the Court examines four
factors which serve as a means of analyzing the work relationship as a whole: (1) direct evidence
of the right or exercise of control; (2) furnishing of equipment; (3) method of payment; (4) right
to fire.” Id (citations omitted). As Shatto requires, we have applied these factors “in an
evenhanded manner in detérmining whether the questipned relationship is one of employment or
independent contractor.” /d.

7. As to the first factor, “direct ew‘denée of the right or exercise of control”, we find
that the preponderance of the evidence weighs heavily in fa'vor of employer-employee or master-
servant relationship.  *“While evidence of actual 'contfol exerted by a putative employer is .

!

evidence of an employment relationship, the critical inguiry is ‘whether there exists the right and
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authority to control and direct the particular work or undértaking.’” Id at 477, 753 S.E.2d at
420. (emphasis added in original).‘ “The right to control does not require the dictation of the
thinking and manner of performing the work. It is enough if the erﬁployer has the right to direct
the person by whom the services are to be. performed, the time, place, degree, and amount of said
services.” [d. (emphasis added in original).

8. As to the second factor, “furnishing of equipment,” we conclude that »the
preponderance of the evidence weighs heavily in favor of employer-employee or master-servant
relationship. “When it is the employer whg furnishes the equipment, the inference of right of
control is a matter of common sense and business.” /d at 479, 753 S.E.2d at 421 (citing 3 Arthur
Larson & Lex K. Larson, Larson’s Workers’ Compensation Law § 61.07[2] (2013)).

9./ ~ As to the third factor, “method of payment,” we conclude that the preponderance
of the evidence tips slightly in favor of an employment relationship than an independent
contractor status. We recognize that Tech Services, Inc. attempted to classify Claimant for tax
purposes under a 1099, instead of a W-2, but how Claimant was paid in the greater context of the
facts demonstrates the Tech Services, Inc.’s overall right and exercise of control of how he was
paid. The significant amount of control exhibited over Claimant is evident by Tech Services
Inc.’s directing how, the manner, and the amount Claimant would be compensated for his lwork.
In Shatto, the South Carolina Supreme Court held that “Payment on a time basis is a strong
indication of the status of employment while payment on a completed project basis is indicati\;e
of independent contractor status.” /d. at 480, 753 S.E.2d at 421 (citations omitted). Larsoﬁ
explains the rationale that “[i}f an erﬁployer... purchases personal lal;or by the hour...it is almost
certain to insist on the right to see that the.time is well and efficiently spent...[T]he employér

wants to see that it gets a full hour’s work, and that the hour is applied where it is most
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needed.....if there is not enough of one kind of work to fill the workers’ time, the employer will if
possible direci the use of time at some'other point.” 3 Arthur Larson & Lex K. Lafson, Larson’s
Workers’ Compensation Law § 61.06 (2013)). Here, Claimant was paid on a .weekly basi§ based
on work performed‘. The evidence suggests that at times prior to March 2013, Claimant was not
paid strictly on a time basis, because Tech Services, Inc. utilized a flat rﬁte pricing book to
calculate the time for each job. Claimant was directed to pérform multiple tasks for Tech
Services, Inc. in the.course of a day, or a week, the same tasks that other individuals that were:
admiﬁedly emplo&ees of Teéh Services; Inc. If Claimant finished an assigned task, he would be
directed to perform another task, help other employees, or perform service calls. It was apparent
based on the evidence that Tech Services, Inc. attempted to get a full day’s work out of Claimant. |

10.  As to the fourth factor, “right to ﬁre‘,” we cbnclude that the preponderance of the
evidence weighs in favor of an employment relationship more than an independent contractor
status. “The power to fire, it is often said, is the pbWer to control. The abﬁolute right to terminate
the relationship without liability is not consistent With the concept of independent contract, under
which the contractor should have the legal right to complete the project . . .7 Id. at 481, 753
S.E.2d at 422 (citations émined). The evidence to support this factor favors an employment
relationship, but not ovex;whelming so in recognition of the fact that “a punitive employer
generally has the ability to terminate both employees and independent contractors.” Id. Thus to
the extent this factor carries weight, we conclude that it does tend to support the finding of an
employment relationship.

11. We conclude as a matter of law that the greatef weight of the evidence in the
applicatioﬁ of the above-mentioned four factors éupports a finding of an employment

relationship between Claimant and Tech Services, Inc. at the time of the accident. In sum, the
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fact that Claimant was embloyed for many years with Tech Services, wore Tech Services
uniforms, fell off a Tech Services ladder, used tools, eqqipment and supplies purchased by Tech
Services, had Tech Service.s business cards, performed the same duties as other employees, had .
the authority to bind Tech Services in contract, and that Tech Services did not list him as an
subcontractor/independent contractor for permits and licensure documentation with the City of
Myrtle Beach overwhelmingly establish thét Claimant was working as an employee of Tech
Services, Inc.

2. Pursuant to S.C. Code Ann. 42-1-160, Tech Services, Inc. and Builders Mutual
Ins. Co. are liable for gll the Cléximant’s causally-related médical treatment for the injuries
sustained from the fall, including but not limited to his.back and lower extremities.

13. Pursuant to S.C. Code Ann. 42-15-60, Claimant is entitled té reimbursement by
Defendant Tech Services, Inc. and Builders Mutual Ins. Co. for any out-of-pocket medical
expenses incurred to date. |
| 14. Pursuant to S.CV. Regulat'ions 67-1601, Claimant is entitled to reimbursement for
travel expenses. |

15. >Pursuant to S.C. Code Ann. 42-9-10, Claimant is entitled to temporary total
disability benefits, with interest, payable from the date of injury through the present and
continuing until he reaches maximum medical improvement.

16. Pursuant to S.C. Code Ann. 42-1-40, Claimant’s average weekly wage is $783.94,

yielding a compensation rate of $522.63.
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AWARD

Based upon the above Findings of Fact and Conclusions of Law of this Appellate Panel,
it is hereby ordered that the Dcc.ision and Order of the Singlé Commissioner is AFFIRMED, and
further: |

IT IS HEREBY ORDERED that Tech Services, Inc. and Builders Mutual Ins. Co. shall
immediately énd without delay provide Claimant’s causally-related médical treatment for the
injuries sustained from the fall, including but not limited to his spine and lower extremities;

IT IS HEREBY ORDERED that Teéh Services, Inc. and Builders Mutual Inﬁ. Co. shall
immediately and without' delay full'y reimburse and pay for any causally-related medical
expenses incurred by the Claimant‘to date;

IT IS HEREBY ORDERED Tech Services, Inc. apd Builders Mutual Ins. Co. shall -
immediately an;l without delay pay Claimant temporary total dfsabjlity benefits, with interest,
.from the date of injury through the present and continuing until he reaches maximum medical
improvement, including any travel-related expehses.

| IT IS HEREBY ORDERED that Defendant Tech Services of Myrtle Beach, LLC /élnd
Star Net Insurance Co. are dismissed from this claim. |

AND IT IS SO ORDERED,

IT IS SO ORDERED.

hoal

l!lonorable en Commlssmner

Columbia, South Carolina

DEIN l%ons

.
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CONCURRING:

issioner

eg_lng

The Honorabyt TA

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
elactronic mail addressed to the attorneys for said parties; or if there is an unreprasented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies} and to the attorney(s} for the represented

party{ies}). .
By Kim Falls on July 17, 2015
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JUDICIAL QUALIFICATIONS COMMITTEE
CONFIDENTIALITY OATH

I, . ‘ , agree to preserve the confidentiality of the Judicial
Qualifications Committee in all activities related to determining the qualifications of candidates.
[ agree to hold in strict confidence all communications and information received from members
of the Bar and others. I further agree to hold in strict confidence all deliberations of the
Committee concerning the qualifications of all candidates.

Signature

Date



