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. Argument
1. Appellant disagrees with Respondents that Appellants failed to present any
arguments against the merits of Judge Dukes order in their brief and that
additionally the Appellants Complaint does not state any personal claims.

The Appellants complaint cIeaﬂy states allegations whereby Appellants- feel that
they have been discriminated against by being treated differently than all other tenants by
stating in their complaint “ Only. Plaintiff, woman owned business has been turned away.
It is by information and belief that not all of the improvements made to these locations
were qpproved priof to the changesl and some were major. These discriminatory practices
by Defendants have prevented Plaintiffs from growing their business and the ability for
them to service their customers. These practices have caused both financial and -
emotional harm.” Complaint page 30

The Appellants complaint also ciearly states that the Appellants feel they have
. been contlnually harassed by Repondents. Complalnt page 29
The Appellants brought these issues to Judge Marvin Dukes at the March 13, 2015. In
Judge Marvin Dukes Order he clearly expresses:

“The Complaiht alleges that the “di’scriminatory prdctices by Defendants have

. prevented Plaintiffs from growing their business and the ability for them to service
their customers.” As a result of these alleged acts, the Complaint seeks damages as a
result of financial and emotional harm (Complaint page 30) Secondly, the Appellants
submitted a memorandum in opposition to Defendants’ Motions in which they argued

. there were two components to this case: (1) the claims asserted by Munchies, and (2)
alleged discrimination and harassment against the Bryans.individually. As to the
second purported component, the Bryans argued that employees of Defendants were

constantly harassing them and that one or more of Defendants were talking to other
tenants about the Bryans, causing them to be outcasts from the Main Street Village

- Commumty ” (Order page 3)

At the hearing, the Bryans argued that the Cbmplaini alleged a defamation claim
against Defendants. The Appellants requested that Judge Dukes allow them to amend
their complaint to include defamation. The decision was denied. (Order page 4)



The Appellants did addres_s the substltive ruling“by Judge Dukes as Athe meritorious
clainds by,Appella‘nts are more aligned with otie of defamation but ‘the Appellants were not
allowed to amend thelr complaint to include a defamation cause o‘f action. (Initial Brief _
| page 7) | | |
| The Appellants feel that Judge Marvin l)_ukes erred in multiple proeedural issues where
the Appellants were deprived of their constitutional rig‘hts_under due proCess.

2 Appellants dlsagree with . Respondents that the Court properly addressed

Appellants request for contmuance , .

Rule 40 of the South Carolina Rules of Civil Procedure provides "ti]f good and
sufﬁcient c’ause for continuance is shOwn the eontinuance may be granted by the court."
| The Appellants feel that waiting for the order from Judge Maite Murphy ona preV1ously
-held motions hearing on November 7,2014 allow1ng them due process of law to file their

motion for reconsideration and potentlal appeal is worthy and sufficient cause for a
cont1nuance Respondents state under item II of their response brief quot1ng State v
Colden 372 S C. 428, 435, 641 S.E2d 912, 916 (Ct App. 2007): “The granting of a
motion for continuance is within the sound discretion of the trial court and will not be
disturbed abs'_ent.a clear showing of an abuse Aof discretion. In State v Colden, the |
: Defendant 'continually asked for eontinuance after continuance. Appellants were not
' ) trying-delay the case,_ they were justtryhi.ng to follow the laws ‘of due process giving them
~ every opportunjty under the law to fulfill their opportunities with their case. NEVER did
J udge Marvin Dukes state any law in making his decision. He gave no reason. He just
denied the Appellants request. Therefore it is the Appellants believe that Judge Marvin

Dukes DID abuse his drscretron in denying the Appellants request for a continuance



AND Judge Marvm lsnke’s decision DlD result in préjudice to the Appellants.. An
'ab‘nse of discretion occurs when the eonclusions of the trial court either lack evidentiary
support or are controlled by an error of law. State v. Inck 344 S. C 460, 464 545.
| S.E.2d 282, 284 (2001) State v. Funderburk 367 S C. 236, 239 625 S.E. 2d 248, 249-50
(Ct.App.2006).f‘[1]n order for an error to.warrant reversal, the error must result in" -
prejudice to the appellant.” State v. Preslar, 364 SC 466, 47'3, 6l.3' S.E.2d 381, 385
(Ct.App.ZOOS); 'see also State v. Beck, 342 S.C. 129, 536 S.E.2d 679 (2000); State v.
Wyatt, 317 SC 370? 453 S.E.2d 890 (1995) |

Tlle Respondents go on to state that the Appellants ability to pnrsue relief unrler Rule
. 59€ as to Judge Maite Murphy’s previous rulings as the Appellants did file a motion to
reconsider on March 23, 2015. What the Respondents fail to state is that the motion was .
E filed by Appellants who are individnals in this case. Since Judge Marvin Dukes ordered
- that the Appellants be dismissed as Plaintiffs in this case, there is no Way that the motion
t)vould be decided for Plaintiffs whono longer e):rist ln the_eyes of the court once
- Appellants were remo;/ed as Plaintiffs in this matter (Publix Index page 1)
| Appellants ﬁled a motion for reconsideration from Judge Maite Murphys order on
March 23, 2015. To date', almost six months later, no response has been recelved nor filed
R by J udée Maite Murphy
Respondents also claim that Judge l\/larvin Dulées deeision to rendered rnoot any
~ reconsideration of the issues addressed in the first hearing. Appellants do not believe that
J udge Marvin Dukes COllld make that deeision as he was not present at the hearing. For
Judge Dukes to :render Appellantsl\‘/lotiOn to Reconsider Judge Maite Murphy’s rulings

“POINTLESS” is just not impartlal to Appellants as again he was not present at the



previous motions hearing. That is why the appeal would have been warralnted asthe
Appellants are due “FAIRNESS” in determmmg thlS case.

Respondents state that the Appellants did not have any issues from the first hearing to
" -appeal.i They are WRONG. The Appellants WOul(l have had the opportunity to appeal
Judge Maite Mmphj’sdecision on the Appellant‘s Motion to Dismiss the Respondents
, ‘Courlterclaimé. Appellants filed the following “APPEALAELE” Issue lﬁefore Judge
. Maite M.lirphy.yyh'ich Resporidents feel that Judge Mérvjn Dukes had within his purview

to decide. Appellants disagree. '

MOTION FOR DISMISSAL OF COUNTERCLAIMS

" Plaintiff Daniel Bryan hereby moves this Honorable Court to reconsider the

-Order Denying the Plaintiff Daniel Bryan Motion for an Order dismissing the
counterclaims of Defendants Dr. Marnix Snijder, USA Limited Partnership V, L.P.,
Merrelyn Rogers, Renita Bryant and Dimara Atlanta Investment Corp in the above action
pursuant to Rules 12(b)(5) insufficiency of service of process and 12(b)(6) failure to
state facts sufficient to constitute a cause of action pursuant to the South Carolina
Rules of Civil Procedure The grounds for this Motion are that Defendants have failed to
- state ANY facts sufficient to constitute a cause of action from their counterclaims as well
- as the Defendants have failed to serve Plaintiff Daniel Bryan in this matter and the
subject of all the Defendants Counterclaims relate only to Plaintiff Beach Deli '
Enterprises, Inc who is the Tenant Plaintiff in this case. Appellants Motion for
Reconsideration. Page 3-5.

The order from Judge Maite Murphy was hand delivered by .Res.pondents
Attorney, Mr. Jeffery Stover f.‘.or"entr.y into tlle Beaufort Counly' Public Inde}l the day of |
the March 18, 2015’hearing' .(Public Index page 2). Appellanfs were then handed a copy
of Judge Maite Murphys order once the hearing began in Judge Marvin Dukes
Conference Room. Appellants li.mmed‘iately asked lh.at. J udge Marlfin Dukes reconsider
his decision to continue the heariné on the Respondents Motiorls to Dismiss, but again

Judge Marvin Dukes denied their request.:



3. Appellants disagree with Respondents that the Court properly declined to treat
the Respondents motion as one for summary Judgement and applied the correct
legal standard in deciding the motion.

The Respondents focus on the portion Qf Rule 12 (b) in their brief which states “matters
" outside the pleadings” stating vth‘af the motion will be censidered for one for summary

judgmedt and that there were no r_natters outside the pleadings-. '

The Resp'ondeﬁts filed fheir FIRST Motion to Dismiss on Octobef 23, 2014 stating

Rule 12 .b(6).’ The SC Rule 12 (b) specifically states:

b) How Presented. Every defense, in law or fact, to a cause of action in any pleading,
-whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in
the responsive pleading thereto if one is required, except that the following defenses
may at the option of the pleader be made by motion: (1) lack of jurisdiction over the
subject matter, (2) lack of jurisdiction over the person, (3) improper venue, (4)
insufficiency of process, (5) insufficiency of service of process, (6) failure to state facts
sufficient to constitute a cause of action, (7) failure to join a party under Rule 19, (8)
another action is pending between the same parties for the same claim. A motion
making any-of these defenses shall be made before pleading if a further pleading is
permitted. No defense or objection is- waived by being joined with one or more other
defenses or objections in a responsive pleading or motion. If a pleading sets forth a
cause of action or defense to which an adverse party is not required to serve a
responsive pleading, he may assert at the trial any defense in law or fact to that cause
of action or defense. If, on a motion asserting the defense numbered (6) to dismiss for
failure of the pleading to state facts sufficient to constitute a cause of action, matters
outside the pleading are presented to and not excluded by the Court, the motion shall
be treated as one for summary judgment and disposed of as provided in Rule 56, and
all parties shall be given reasonable opportunity to present all material made pertinent
to such a motion by Rule 56.

The Appellants focus is on the later portion which states that:

. A motion making any of these defenses shall be made before pleading if a further
pleading is permitted. '

If, on a motion asserting the defense numbered (6) to dismiss for failure of the
pleading to state facts sufficient to constitute a cause of action, matters outside the
pleading are presented to and not excluded by the Court, the motion shall be treated
as one for summary judgment and disposed of as provided in Rule 56, and all parties
shall be given reasonable opportunzty to present all material made  pertinent to such a

motion by Rule 56. :



The Respbnd‘e_hts, in ‘;heir‘ ox%zn.motion Pufsuapt :ta Iiule 12(b)(6) dated October 23,
2014, filed well after their answer was submitted to the clerk of couft, speaiﬁcally states
the reason for the motion as “The Bryan Plaintiffa do not havé any cognizable claims
, Aagainst‘these Defeﬂdanﬁs”. (Respondents Motion to diémiss page 1) Since the claitﬁs by
the Respondents stafing 1. There was no claim by Appélla‘.nts and 2. that tﬂe n;otion was
filed after pleading as thefe was a further pleading permitted, the motion should have been
considered for one of summary judgfﬁént‘ under Rule 56. Pursuant to the plain language of
Federal Rule of Civil Proaedure 12(b), it'is Beyond dispute that a motion to dismiss brought
puréuant t;) Rale 12(b)(6) is to be presented pn’of to the filing of an answer and inust be as
one for summary judgment under R.ule' 56. Sae Fed. R. Civ. P. 12(b) (noting that a 12(b)(6):
A motion “must ba:rnade before pleading Aif a responsive pleading is allowed”) (emphasis
add-ed). Therefore,_ the rﬁotion todiémiss, ﬁ.led on Octobér 23; 2014' .should' have been
converted to one of summafy judgmenf and since the case was in the tl#ows of discovery
the motion shauld have been denie(i.. | |

Statement df Case Dispufes

Appellants disagree with Respondents Statément‘of the case. Respondents in this case
want this honorable court to believe that the allegatioﬁs in the Appellants complaint
“are, and have always been; the entire subject mattep" of .the.case. ? |

l;l"he App,éllants cofnplaint clearly states allegations whereby Appellants feel that'
they have been discriminated against by be.ing treated differenﬂy than all other owners at
Main Street Village. “ Only Plaintiff, woman owned business has been turned away. It is
by informatioa and belief that not all _0f the improvemen'ts‘mad.e to tﬁese locations were

approved prior to the changes and some were major. These discriminatory practices by

9
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Defendants have prevénted Plaintiffs from l;ng\-ving their business and the ability for them
to service their customers. These practices hévé éauséci both financial and emotional
harm.” Complaint page 30 o
| The Appellants complaint alsd_ cleafly states that the Appellants feel they have
been continually Hérassed by Respondents. Complaiﬁf page 29 | |
| Conclusion
Appellants ask that this court grént théir Appeal as the deciéioné by the lower court

clearly contain serious errors éf law denying the Appellants due process under the law. _

ust 17, 2015 : . Respectfully submitted,

Lisa D. Bryan

Daniel T. Bry ‘ :

4 Royal Crest Drive ' 4 Royal Crest Drive
Hilton Head, SC 29928 ro Hilton Head, SC 29928
843-368-7434 Y : 843-368-7433

Pro Se, Appellant o ' Pro Se, Appellant

10



PROOF OF SERVICE OF APPELANT’S FINAL BRIEF

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

' APPEAL FROM BEAUFORT COUNTY RECEI VET

Court of Common Pleas

AUG 18 2015
SC Court of Ar)pea[

Marvin H. Dukes, III, Master-In-Eduity

- Appellate Case No.2015-001041
'Lower Court Case No. 2014CP0701811

Daniel T. Bryan, Lisa D. Bryan and Beach Deli
Enterprises d/b/a Munchies Plaintiffs

- Of Whom Damel T. Bryan and Llsa D. Bryan are
Appellants

V.

- Dr. Marix Snijder, USA Lirnited Partnership V, L. P.,
Merrelyn Rogers, Renita Bryant, Dimara Atlanta
Investment Corp. and Superior Heatlng and Air, Inc.
Respondents

PROOF OF SERVICE

I'certify that I have served the Appellant’s FINAL Brief on Dr. Marix Snijder,
USA Limited Partnership V, L. P., Merrelyn Rogers, Renita Bryant, Dimara Atlanta
Investment ‘Corp. Respondents by deposmng a copy of it in the United States Mail,
postage prepaid, on August 17, 2015, addressed to '

Jeffery T. Stover o
Attorney for the Respondents
P.O. Box 22129 .
Charleston, SC 29412
843-576-2827 '

August 17, 2015

_ Lisa D>Bryan, Pro Se

q' )/j/ ' 06?/'7 w/r"

V' Daniel T. Bryan o Se

11 -



