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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) 7™ JUDICIAL CIRCUIT
)
Ray and Mary Long, ) gg‘? % 7 3 i3
2 D7.0p
Plaintiffs, ) Al =
) COMPLAINT
) (JURY)
VS. ) C.A.No.: 07-CP-09-
: )
Tuck & Howell, Inc., )
| )
Defendant. )
1. Plaintiffs are citizens and residents of the county of Spartanburg, South Carolina.
2. Upon information and belief, Defendant is a business organized, operating, hapd existing

under the laws of South Carolina and at all times herein mentioned has_},’don\éj;l')usiflésé in

the county of Spartanburg, South Carolina. I,_*_,:

FOR A FIRST CAUSE OF ACTION
(NEGLIGENCE)

3. On or about November 11, 2004, Plaintiffs purchased heating and air conditioning
materials from Defendant Tuck & Howell, Inc. and paid for the installation of a heating

and air conditioning unit in the Plaintiffs’ home.

4. Since on or about Septembér, 2005, the Plaintiffs have experienced multiple problems
with the heating and air conditioning system including but not limited to: emissions of
aluminum oxide and other particles from the heating and air conditioning system;

damage from the aluminum oxide and other particles to Plaintiffs’ personal property;

/i



10.

11.

vcareless and/or willful, wanton, reckless or grossly negligent.

and damage from the aluminum oxide and other particles to the interior of Plaintiffs’

home.

Defendant failed to correct the problems caused to the Plaintiffs by the heéting and air
conditioning system..

Defendant, or an agent or employee thereof, by improperly wiring and installing the air
conditioning unit and t}'le. attached condensate pump at Plaintiffs’ home failed to

exercise the degree of care and caution that a reasonable installer of heating and air

umts would have exercised under the circumstances, and in so domg was neghgent

[

Defendant’s neghgence carelessness, and/or wilfulness, wantonness recklessness or

gross negligence was a direct and prox1mate result of the injuries and damages

._": N

sustained by Plaintiffs Ray and Mary Long , <

FOR A SECOND CAUSE OF ACTION

(BREACH OF EXPRESS AND IMPLIED WARRANTIES OF MERCHANTABILITY)

The foregomg allegations contained in the complaint are incorporated by reference

herein as if restated verbatim.
Defendant Tuck & Howell is a merchant who regularly deals in the sale of heating and
air conditioning units like the one sold to Plaintiffs.

Defendant warrantied, expressly and/or impliedly, the merchantability of the heating

and air conditioning unit sold to Plaintiffs.

Defendant breached this express and/or implied warranty of merchantability.



12. As a direct and proximate result of Defendant’s breach of the express and/or implied

warranties of merchantability, Plaintiffs have suffered damages.

WHEREFORE, the Plaintiffs pray judgment against Defendant as follows:

a. For-actual damages in the amount found to be fair and equitable thhln the
discretion of the fact finder;

b. For punitive damages found by clear and convincing evidence to be fair and
equitable within the discretion of the fact finder.

c. For the costs and disbursements of this action.
d. For such other and further relief as this court may deem just and proper..
Respectfully submitted by:

R ESIINN

T. RyanQLangley

Attorney for Ray and Mary Long
Hodge Law, P.C.

229 Magnolia Street -

Post Office Box 2765

.....

October 2, 2007
Spartanburg, South Carolina

Py Y




STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
Ray and Mary Long,

Plaintiff,
Vs.
Tuck & Howell, Inc.,

Defendant.

) IN THE COURT OF COMMON PLEAS
) C.A. NO. 2007-CP-42-3478

ANSWER
(Jury Trial Demanded)

The defendant, Tuck & Howell, Inc., answering the Complaint of the plaintiffs,

would respectfully allege and show unto the Court as follows:

FOR A FIRST DEFENSE

1. The defendant admits, upon information and belief, the allegations of

Paragraph 1.

2. The defendant admits the allegations of Paragraph 2.

3. In response to the allegations of Paragraph 3, the defendant admits that on

or about November, 2004 a heating and air conditioning system was installed in the

plaintiffs’ home by the defendant. The defendant denies the remaining allegations of

Paragraph 3.

4. The defendant denies the allegations of Paragraph 4.

5. The defendant denies the allegations of Paragraph 5.

6. The defendant denies the allegations of Paragraph 6.

7. The defendant denies the allegations of Paragraph 7. |



8. Insofar as the allegatiéns of Paragraph 8 require a response, the defendant
~o

=
realleges and incorporates by reference its prior answers and allegations as if fully
o

repeated verbatim herein.
In response to the allegations of Paragraph 9, the defendant admits that’it

9.

is in the business of selling and sérvicing heating and air conditioning units.” The
_ i 7

defendant denies the remaining allegations of Paragraph 9.

10. In response to the allegations of Paragraph 10, the defendant is unable to

respond to this paragraph because it calls for a legal conclusion. The defendant denies

the remaining allegations of Paragraph 10.

The defendant denies the allegations of Paragraph 11.

11.
12. The defendant denies the allegations of Paragraph 12.
13. The defendant denies each and every allegation of the Complaint not

specifically admitted, modified, or explained herein above.

FOR A SECOND DEFENSE

14, The defendant incorporates herein the allegations of its previous defenses

which are consistent with this defense.

15. The defendant alleges that the Complaint of the plaintiffs fails to state facts

sufficient to constitute a cause of action against it and, therefore, the Complaint should be

dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FOR A THIRD DEFENSE

16.  The defendant incorporates herein the allegations of its previous defenses

which are consistent with this defense.



17. The defendant aileges that even assuming it was negligent, careless, grosslyf’
negligent, willful, wanton or reckless in any respect and that any such conduct on its pa;
operated as a proxnnate‘ cause of the incident and plaintiffs' resulting injuries and damageéﬁ’
if any, all of which is expressly denied and admitted solely for the purpose of this défenég
and no other, that plaintiff's negligent, grossly negligent, reckless, willful and Wanterf
conduct contnbuted more than 50% to the cause of the incident and plamtlffs resulting
injuries and damages, if any. For that reason, this defendant is not liable to plaintiffs in any
sum whatsoever.

FOR A FOURTH DEFENSE

18. The defendant incoyporates herein the allegations of its previous defenses
which are consistent with this defense.

19. The defendant alleges that even if it was negligent, careless, grossly
negligent, reckless, Willﬁﬂ or wantqn in any réspect whatsoever, which is expressly denied
and admitted solely for the purpose of this defense and no other, aﬁd even if any such
conduct on'its part operated as a greater than 50% cause of the incident and plaintiffs’
resulting injuries and damages, if any, which is also expressly denied and admitted solely for
the purpose of this defense and no other, it is entitled to a determination as to the percentage
which plaintiffs' negligent, grossly negligent, reckless, willful and wanton conduct
conﬁbuted to the accident and to a reduction of any amount awarded to plaintiffs in an
amount equal to that percentage of plaintiffs' own hegligent, grossly negiigent, reckless,

willful and wanton conduct.



FOR A FIFTH DEFENSE

20. The defendant incorporates herein the allegations of its previous defens§§§

LS

which are consistent with this defense.

21. The defendant alleges that any damages sustained by the plamtlffs a§

=

alleged in the complaint, were due to and caused by the sole acts of negligence, recklessnf:ss
and wantonness on the part of the plaintiffs and the defendant does plead the sole
negligence, recklessness and wantonness of the plaintiffs as the proximate cause of said
injury.

FOR A SIXTH DEFENSE

22.  The defendant incorporates herein the allegations of its previous defenses
which are consistent with this defense.

23. The defendant alleges thgt an award of punitiye damages would constitute an
impermissible and excessive fine under the Eighth Amendment of the Constitution of the
United States, and such damages would further be a violation of the due process and equal
protection clauses of the Fifth and Fourteenth Amendments, respectively, of the United
States Constitution, as well as the applicable corresponding sections of the Constitution of
the State of South Carolina, Article 1, Section 3.

24.  The plaintiffs’ claim for punitive damages violates the defendant’s ﬁght to
access to the Courts guaranteed by the Seventh and Fourteenth Amendments because the
 threat of an award of unlimited punitive damages chills the defendant’s éxefcise of that
right.

25.  The plaintiffs’ claim for punitive damages violates the due process and equal

protection clauses of the Fourteenth Amendment for the following reasons:




(2) The standard or test for determining the requisite mental state of the
defendant for imposition of punitive damages is void for vagueness; and

(b) Insofar as punitive damages are not measured against actual injury to the

e}
e

plaintiff and are left wholly to the discretion of the jury, there is no objective standéfd thats

™)
limits the amount of such damages that may be awarded, and the amount of punitivé

damage that may be awarded is indeterminate at the ‘time of the defendant’s alleged conducff
FOR A SEVENTH DEFENSE s
26. The defendant incorporates herein the allegations of its previous defenses

which are consistent with this defense.
27.  The defendant alleges that even if it was negligent or reckless in any
respect which is expressly denied, and admitted solely for the purpose of this defense and

no other, it is not liable to the plaintiffs for the resulting damages of the plaintiffs, if any,

because of the intervening negligent, grossly negligent, reckless, willful and wanton acts

of an unknown third party, which negligent and reckless acts were not reasonably
foreseeable and intervened and acted as a direct and proximate cause of the incident, and
the resulting damages, if any, sustained by the plaintiffs. |

WHEREFORE, having fully answered the Complaint of the plaintiffs, the defendant
prays that the Complaint be dismissed, for the costs and disbutsements of this action, and for

any such other and further relief as this court shall deem just and proper.




,P.A.

(864) 235-4399 (fax)
Attorneys for the defendant

Y TRIAL DEMANDED

By:

Jamgs P. Walsh (15180)
November 28, 2007



STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) - o
Ray and Mary Long., ) g = i ‘;g
> 5 8 2
- o ®
inti L OEoE
Plaintiff, ; -;::_: o 55
v. )  ORDER 2 % 8o
) CA.: 2007-CP-42-3478 r @ "i-:‘::‘g
Tuck and Howell, Inc., ) @ 2 et
Defendant. )

This matter came before the court upon attomeys Ryan Langley and Charles Hodge

Motion to be relieved as counsel in the above referenced case based upon the grounds of
communication breakdown.

It appears it is appropriate for the Court to grant the attorneys motion.

Therefore it is: ORDERED, ADJUDGED, AND DECREED that Ryan Langley and

Charles Hodge are relieved as counsel in the above-referenced matter and the Plaintiffs shall
have sixty days in which to substitute other counsel.

IT IS SO ORDERED.

W S 2008

Spartanb@;, South Carolina
WE SO MOVE:
| 9
T. K Y K
T.RYANJANGLEY /) ¥ C ESJ. HODGE
ATTORNEY FOR THE PLAINTIFF

Y FOR THE PLAINTIFF

NSENT: ,
Coorio fLBrrg—
‘Word 277,

RAY A_Nﬁ MARY LONG ,
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
"~ Ray andeary,Long,

P'laintiff,
VS. :
Tuck and Howel],'Inc.,

Defendant.

£y

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

2007-CP-42-3478

Dismissal
Rule 40(j), SCRCP

NOW COME the Plaiﬁtiffs, by and through their undersigned attorney, and the

Defendant, by and’ through its undersigned attorney, and strikes the pvlealdings in the above- °
captioned case pursuant to Rule 40(j), SCRCP.

December 1, 2008

CONSENTK

%
i
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e

i
A\
Jantes P. Walsh
Attprney for Defendant
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BANNISTER & WYATT, LLC

D ng o )

- O7W. Bannister

SC Bar No. 506; Fed. ID No. 1184

. 401 Pettigru Street (29601)

P. O. Box 10007 (29603)
Greenville, South Carolina

‘Phone: (864) 298-0084; Fax: (864) 298-0146

Attorney for Plaintiffs
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

: SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG .

Ray and Mary Long, 2007-CP-42-3478

R009-CP-4a-0p78 |

Consent Order To Restore

Plaintiff,

Vs,
Tuck and Howell, Inc.,

Defendant.

- Upon motion of Plaintiff, with consent of Defendant, the above-entitled case is hereby

restored to the Spartanburg County Common Pleas docket.
IT IS SO ORDERED. /
‘ V'

rd ’
o
'yl ,.-/ .ﬂ"/

Yy ZaVe , Judge
ommon Pleas, Seventh Judicial Circuit

s

NS AL llé 2004}
§ ¢)

I SO MOVE: .
. - W. Bannister -
Attorney for Plaintiff
[ CONSENT;
™~ £
. = e
! : . x B ol
James P. Walsh : > oo ol
. pr o] X e o
. Attorneyffor Defendant ‘- o= -
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FORM 4
STAT:E OF SOUTH CAROLINA - JUDGMENT IN A CIVIL CASE
COUNTY OF SPARTANBURG CASE NUMBER 2009CP4200751
. IN THE COURT OF COMMON PLEAS A 2
Ray Long Mary Lpng Tuck & Howell Inc
PLAINTIFF(S) . DEFENDANT(S)

L ' P Attorney for: [ | Plaintiff [ ] Defendant

Submitted by: [ ] Self-Represented Litigant

DISPOSITIO,N TYPE (CHECK ONE)
& JURY VERDICT. This action came before the court for a trial by jury. The issues have been

tried and a verdict rendered.
DECISION BY THE COURT. This actio

N came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. (] See Page 2 for additional information, ‘
ACTION DISMISSED (CHECK REASON): [J Rule 12(b), SCRCP; [ Rule 41(a), SCRCP (Vgt Nonsuit);
(] Rule 43(k), SCRCP (Settled); (3 Other: X g} go '
[] ACTION STRICKEN (CHECK REASON):  [] Rule 40(j) SCRCP: [ Bankruptcy; = g 3’.’{;
] Binding arbitration, subject to right to restore to confirm, vacate or (0 Other: T _ﬂ_. _%g%r
modify arbitration award: s = =
(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): X T S :n
[JAffirmed;  [J Reversed: - [ORemanded; [J Other: > z= F’OC
. ¢ = 2B

=
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATmZ AE?.NC@E-&HE
CIRCUIT COURT RULING IN THIS APPEAL. C"ﬂ' -

-
IT IS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow) [ Statement of Judgme

nt by the Coun:<
ORDER INFORMATION
This order [X] ends [ ] does not end the case,
Additional Information for the Clerk: SEE PAGE 2

| INFORMATION FOR THE JUDGMENT INDEX

I Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
| there is no judgment information, indicate “N/A” in one of the boxes below, -

| Judgment in Favor of Judgment Against Judgment Amount To be Enrolled

: (List name(s) below) (List name(s) below) (List amount(s) below)

-

| 1f applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge

may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

2053 1/ ?/ (3
Circuif CourtJydge Judge Code Date
. For Clerk of Court Office Use Only

CPFORMACH :
SCCA SCRCP Form 4C (Revised 3/2013

-



STATE OF SOUTH CAROLINA )

: ) = IN THE GOURT OF COMMON PLEAS
COUNTY OF SPARTANBURG

Ray and Mary LONG,

. -~ . PLAINTIFFS,
‘ CIVIL ACTION NO: 09-CP-42-0781

TUCK and HOWELL, Inc., VERDICT FORM

e e N e ey N N N e et
-

DEFENDANT. i %é Thie
% % 1)
r—'- {»“
>z
v~ We, the jury in the above-entitled action, fi;z'f:_'c‘:'f A8y %@
XX
plaintiffs and award damages as a natural consequeﬁéé !Hf #he

et

defendant’s breach of the lmplled warranty in the sum of

S'\X \c\c\usSow\c\ \ T\:i\le_ \"\b\v\éxrpc\ bo\\ar_s
s G, B5pn.%2 - ) -

~

We, the jury in the above-entitled -action, find for the
defendant.

e @ 1

Foreperson

September 18, 2013



C}‘\'Obﬂy\ , 2013, and a copy mailed first class or placed in the appropriate

This judgment was entered on ‘ day of O !
attorney’s box on day of \ ( & \ % 2!)@], 2013, toattorneys of record or to parties (when appearing pro se) as follows:

James P. Walsh PO Box 6728 Greenville, SC 29606

Oscar W. Bannister PO Box 10007 Greenville, SC 29603

ATTORNEY(S) FOR THE DEFENDANT(S)

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter
ADDITIONAL INFORMATION REGARDING DECISION,BY THE COURT AS REFERENCED ON-PAGE1

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

VERDICT FOR PLAINTIFF IN THE AMOUNT OF SIX THOUSAND,
FIVE HUNDRED DOLLARS. ($6, 500.00).
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CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)



