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STATE OF SOUTH CAROLINA

)
Anderson ) IN THE COURT OF COMMON PLEAS
County of )

John B. Turner, #290521

Full name and prison number (if any) of App'licant

V.

State of South Carolina,

Respondent.

e e i e WO P N W

0V £-438 ¢t
44

_ INSTRUCTIONS - READ CAREFULLY =l
In order for this application to receive consideration by the Court, it shall be in wnhng (eBibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to 2

particular question on the reverse side of the page or on an additional page., Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise |
care to assure that all answers are true and correct.

If the application is taken in fégg pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1. Place of detention Perry Correctional Institution, 430 Oaklawn Rd.

Pelzer, South Carolina 29669

—_ 2. Name and location of Court which imposed sentence General Sessions Court,

Anderson County Courthouse, Anderson, South Carolina.

3. Name(s) of co-defendant(s) (if any) _ | none

4. The indictment number or numbers (if known) upon which-and the offenses for which
sentence was imposed: -
(2) ' -OZ-GS—O4—2530/02—GS—O4—2531/02—GS—O4—1907/02—GS—O4—1908
— 02-GS-04-416 '
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~- \
(b)
(© :
The date upon which sentence was imposed and the terms of the sentence:
(a) February 3, 2003 - 30 years.
(b)
()
Check whether a finding of guilty was made:
() after a plea of guilty yes.

(b)  after a plea of not guilty

(c)  after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
no.

If yoﬁ answered “yes” to (7), list:
() the name of each Court to which you appealed:

i.

1i.

(b)  theresult in each such Court to which you appealed:
1.

1.

(c) the date of each such result:

i

ii.

ii1.

(d  ifknown, citations of any written opinion or orders entered pursuant to such
results:

1.

.

1l

If you answered “no” to (7), state your reasons for not so appealing:

(a) No one advised me of my right to appeal.
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10.

11

12.

13.
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(b)
(© -

State concisely the grounds on which you base your allegation that you are being held in
custody unlawﬁilly: |

(2) Please see additional page 3(a).

(b)
(c)
State concisely and in the same order the facts which support each of the grounds set out
in (10):

Please see additional page 3(a).

(a)

®) i

(©) '

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina LAW? no

(b) any petition in State or Federal Courts for habeas corpus or post-convictions

relief? no

(©) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? no

(d) any other petitions, motions or applications in this or any other Court? = no
If you answered “yes” to any part of (1 2), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

i

v

®) the name and location of the Court in which each was filed:

L.

ii.

1ii.
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John B. Turner, #290521
PCR additional page 3(a)

Allegations,

(10). The Applicant wag denied hisg Sixth anqg Fourteenth
Amendment rights guaranteed by the United States Constitution and
Constitution of the State of South Carolina Artijcle 1, §3 ang
Article 1, {14 because Applicant's guilty plea ¥as not entereqd

Knowingly, Intelligently, or Voluntarily because of ineffective
assistance of Counsel. '

Supporting Facts,

(11). The Applicant will_submit to this cCourt that his guilty
plea was not entered knowingly, intelligently, Or voluntarily ang
that he received inter alia ineffective assistance of counsel
prior to ang during his guilty plea before thig Court on February

3, 2003. The Applicant Vill submit the following facts:

(1). Applicant's guilty plea wWas not entereg knowingly,
intelligently, or voluntarily, inasmuch as my lawyer &ai
advise. me..that .Lﬁqlaxarci\s&w FIGhRE o “Jury-trtato- eeuld
cEgliggqgﬁmqutatament”ﬂtdﬁ”tO“the*policomtqn“maquﬁugagksonudh
Denno_gggpiggvgghahowmthatwtn&*ytatymént“waswinvoluntacilynmade
an ut for my lawyer's unprofessional errors, I would not have

(2). Applicant's guilty plea was not entered kno ingly,
intelligently, or voluntarily, inasmuch as my lawyer &added. o
PEQREXIY. . inye:s atigate. the uwam»semhuman t8,-.indietmaats
and prepare Applicant's cage for trial but instead convinced
Applicant to plead guilty and but for my lawyer's unprofessional
errors, I would not have pleg guilty but would have insisteqd on

(3). Applicant'sg guilty plea was not entered knowingly,
intelligently, Or voluntarily, inasmuch as my lawyer éotied -to-
pcaponlyw~investtgaté"the”'SLEb”“rEpcrtS“ that~-showed that tme
bg,l,}.et§, did. ot B3tCh but ."was. inconclusive- thre to: & lack ngf

unprofessional errors, I would not have pleq guilty but would
have insisted on my jury trial.

(4). Applicant's guilty plea wag not entered knowingly,
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John B. Turner, $290521
PCR additional page 3(a) continues

intelligently, Or voluntarily, inasmuch a3 my lawyer lied to me
and my family in order to induce me to plead guilty. He—~tald ma

i muaswlikemmatelaaxx-vaﬁu}éwhavevnywoun
k.eg.'.a_\,a;ul...L.A.C:Qulq,....&?,i“,.,eouﬁﬂd. ~9Q. AnyLine-¥-pleased and he told my
family I woulgd never see them again if I didn't plead guilty. But

fo; my lawyer's unprofessional errors, I would not have pled
guilty but would have insisted on my jury trial.

(5). Applicant's guilty plea was not entered knowingly,
intelligently, or voluntarily, inasmuch as my lawyer fattoa--re
spend time with me to SUpLS b0 fully all W&ﬁﬂh'@ﬂﬁe
(5L~§£§Qﬁg~gg£ign*magg;ial because I did not know about all the

A or the be%&ée@ée*reperes failing to match or
how m;~etanumngﬂmdmbaanmchangad.or that I could challenge my

statement but for my lawyer's unprofessional errors, I would not

have pled guilty but would have insisted on my jury trial.

(6). Applicant’'s guilty plea  was not entered knowingly,
intelligently, or voluntarily, inasmuach my lawyer failed to fully
advise me of the au;nnasoawandmowédouee«ahewubmbomhai available
to present at trial to prove my guilt and but for my lawyer's

unprofessional errors, I would not have pled guilty but would
have insisted on my jury trial.

(7). Applicant's guilty plea was not entered knowingly,
intelligently, or voluntarily, inasmuch 28 my lawyer [faileod-te
diseuwss with me anympoooébaewiego&»daéenocmonwm&t&gut*on issues
that might be available to nme should I go to trial and but for my

lawyer's unprofessional errors, I would not have pled gquilty but
vould have insisted on my jury trial.

(8). Applicant's guilty plea was not entered knowingly,
intelligently, or voluntarily, inasmuch my lawyer failed to
object to the Solicitor manipulating my trial in order to put
pressure on me to plead guilty because thANSQ&&ed@ormskdliéuiiy
but unfairly &omaundwmgncasekauaywi;onuaudgemnudden«andwionoad me
taugiaadwguiLay»beﬂero«audgemnichoiaon and but for my lawyer's
unprofessional errors, T would have not pled guilty but would
have insisted on my jury trial.

(9). Applicant's quilty plea was not entered knowingly,
intelligently, or voluntarily, inasmuch my lawyer failed to file
an affidavit with the Clerk of Court and motion the Court for a
change . of _venus but instead my lawyer persuaded me to plead
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John B. Turner, #290521
PCR additional page 3(a) ¢ontinyes

(10). Applicant's guilty Plea wwag not entereqd knowingly,

intelligently, or voluntarily, inasmuch ag ny lawyer Poidadetondo
a proper msatvi-mﬁwgho- facts..ang .; i

(11). Applicant'sg guilty Plea was not entered knowingly,
intelligently, or voluntarily,- inasmuch ag my lawyer failed to
i-nves-tigaten +ha.- u.i-t.nesse;;_ﬁ QL Summariesg o fuhanhheywould

e\t g,

CRLadavy ; wmm-—-w“e-bm&rgﬁ;" &ﬁ-m«@v&mt&emm for
trial; no outlines orp notes for €xaminatjons of Witnesses; no
summaries of evidence; no copies of photographs: There. were no
witnesses to the shooting; and but for my lawyer'sg unprofessiona]

errors, I would not have pleg quilty but would have insisted on
my jury trial.

(12). Applicant's guilty plea Ya83s not entereg knowingly,

can  do to reduce My sentence, ang but for my lawyer's
unprofessional errors, I would not have plegd guilty but would
have-ingsisted on my jury trial. S8.C. Cogde §16-3-~20.

(13). Applicant's guilty plea W¥as not enteregd knowingly,
intelligently, or voluntarily, inasmuch as My lawyer fajileg to
object to the Court misadvising me concerning My sentence. ahe
CQurt. told me.. -4 weuld .dg. 8a%.of. my._ Sellanew -whan. *r-fags..Lhe
lax.saye. that, [ -have tg.da. 30 .yeaxs. day Low~day and nothing I can
do to reduce my sentence, ang but for my lawyer's unprofessionaj
errors, I would not have plegd guilty but would have insisted on
my jury trial. S.c. Code §16-3-20.

***f****************k**

Applicant leaves this application oPen so he may amend after appointment of
counsel or by leave df the Court.
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STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

STATE OF SOUTH CARQLINA,
'PLAINTIFF,

VERSUS

JEFFREY BRADLEY.TURNER,

DEFENDANT .

B EFORE:

/

TRANSCRIPT OF RECORD
2002-GS-04-2530/2531

FEBRUARY 3, 2003
ANDERSON, SOUTH CAROLINA

THE HONORABLE J.C. NICHOLSON, JR., JUDGE
>

A PPEARANCES:

DRUANNE D. WHITE, SOLICITOR
ATTORNEY FOR THE STATE

RICHARD W. WARDER, ESQUIRE
ATTORNEY FOR THE DEFENDANT

DONNA M. BRADY
CIRCUIT COURT REPORTER

8
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THE COURT: ANYTHING ELSE, MR. WARDER?

MR. WARDER: NO, SIR. IT'S MY UNDERSTANDING THIS
CLEARS HIM UP WITH EVERYTHING.

MS. WHITE: YEAH, WE JUST TIC'D---

THE COURT: THE SOLICITOR JUST SAID SHE'D NOLL
PROSS ONE CASE. IS THAT CORRECT?

MS. WHITE: YES, SIR. THAT CLEARS UP EVERYTHING I
KNOW IS PENDING.

THE COURT: THERE'S NOTHING ELSE PENDING AGAINST
HIM?

MS. WHITE: NOT THAT I KNOW OF, YOUR HONOR.

THE COURT: ALL RIGﬁT. MR. TURNER, DO YOU
UNDERSTAND THAT THE STATE MAKES A RECOMMENDATION TO THE
COURT, THE COURT CAN ACCEPT IT OR REJECT IT. 1IN THIS
PARTICULAR CASE I'LL TELL YOU NOW I WILL ACCEPT THE
RECOMMENDATION OF A CONCURRENT SENTENCE. DO YOU UNDERSTAND?

THE bEFENDANT: YES, SIR.

THE COURT: I'LL TELL YOU THAT UP FRONT. OKAY?

DO YOU ALSO UNDERSTAND THAT YOU WILL HAVE TO SERVE 85 <

PERCENT OF WHATEVER SENTENCE YOU RECEIVE UNLESS_YOQOU RECEIVE
< ——

LIFE FOR THE MURDER. YOU COULD RECEIVE ANYWHERE FROM 30

YEARS TO LIFE FOR MURDER. DO YOU UNDERSTAND?

THE DEFENDANT: YES, SIR. <

THE COURT: AND IF YOU RECEIVE SOMETHING LESS THAN

e —e———

LIFE FOR MURDER, YOU'LL HAVE TO SERVE 85 PERCENT OF IT. DO
— Yy N ——————




32' 1 YOU UNDERSTAND?
2 THE DEFENDANT: YES, SIR. :
3 THE COURT: THERE'S NO PAROLE FOR THAT CHARGE. DO

4 YOU UNDERSTAND?

5 THE DEFENDANT: YES, SIR.

6 ‘THE COURT: AND THERE'S NO PAROLE FOR THE
7 TRAFFICKING EITHER. DO YOU UNDERSTAND?

8 THE DEFENDANT: YES, SIR.

> 9 THE COURT: SO, THOSE TWO IT'S 85 PERCENT. DO YOU

10 UNDERSTAND?

11 THE DEFENDANT: YES, SIR.

12 THE COURT: DO YOU HAVE ANY QUESTIONS ABOUT IT?

13 THE DEFENDANT: NO, SIR.

14 THE COURT: ARE YOU SATISFIED WITH THE SERVICES OF

15 YOUR ATTORNEY?
16 THE DEFENDANT: YES, SIR.
17 THE COURT: HAVE YOU HAD ENOUGH TIME WITH YOUR
18 ATTORNEY TO TELL HIM YOUR SIDE OF YOUR CASES?
19 THE DEFENDANT: YES, SIR.
20 , THE COURT: HAS HE EXPLAINED THE LAW TO YOU?
i “HE DEFENDANT. YES. STR.
JHE DR L0 TR T R o R R
23 WITH YOUR ATTORNEY?
u) 24 THE DEFENDANT: NO, SIR.

25 DI £ '8 7 PR [ [ PR

jo



State of %ﬁutb Carolina
The QEtrtutt @qurt of the Tenth iumual Circuit

J. C."BUDDY" NICHOLSON, JR . . 100 SOUTH MAIN STREET
JUDGE " - POST OFFICE BOX 8002 .
: : ANDERSON, SOUTH CAROLINA 28622-8002
TELEPHONE: (864) 260-4059
FAX: {864) 224-6320
E-MAIL: jnicholsonj@scjd.state.sc.us

August 2, 2007

John Turner, #290521
Perry Correctional Institute
Q4 B-203

430 Oaklawn Rd. -

Pelzer, SC 29669

Dear Mr. Turner'

Judge Nicholson is in rece1pt of your letter dated July 6, 2007 in which you state that
Judge Nicholson told you, prior to your guilty plea, that you would serve only 85% of your
sentence. Pursuant to state law, anyone convicted of murder must serve 100% of the sentence or,
in other words, serve the sentence day for day. Anyone who told you that you would serve 85%
of your sentence for murder misspoke; as mandated by state law, you must serve 100% of the
thirty-year sentence. Should you have any further questions or concerns, please contact your

" attorney. Good luck. .

Sincerely,

Law Clerk . .
The Honorable J.C. Nicholson, Jr.

1\



1 ' ' 3 o7 k& Joagene FTo
H o EVWrorar /0 Ll onfe 4l . PR TRWINE SN PEN A o Jezy I )

rg/"

THE STATE OF SOUTH CAROLINA
IN THE CIRCUIT COURT

State of South Carolina
County of Anderson

John Bradley Turner#290521 WRIT OF MANDAMUS

PETITICON

State of South Carolina

Defendant.

IN RE : John Bradley Turner
Plaintiff petitions this Circuit Court for this case to be
heard by Honorable Judge J.C."Buddy"Nicholson Jr. for reasons,

that Judge Nicholson has Jurisdiction to hear this petition, for
he was the sentencing Judge at plaintiff's trial.

Plaintiff seeks relief that this Court will correct his
sentence,and or withdraw plaintiff's'guilty plea and

vacate his sentence and allow him his due process rights

oL The Fourteenth Amendment of The United States Constitution’
in order for plaintiff to defend himself in a New Trial
against a sentence of thirty (30) years day for day.,in which
plaintiff has never been afforded the due process to do so.

Plaintiff presents the Issue following : That plaintiff pled
guilty at the advice of his attorney Richard Warder.Attorney told(
plaintiff that he would only serve gi3ﬁEQLiEJﬁi~L&5312§£E§EEM9f
whatever sentence the Judge gave.Judge Nicholson clearly stated
on record that plaintiff would only serve 85% percent of the [
sentence he would give plaintiff.(Sé§~E§H§E§E~BHé—page 11 out of
Trial Transcript.)

After entering the Department of Corrections at plaintifi’'s
classifications review he found out he would have to serve his
sentence day for day instead of Che B5% percent that he was
promised by Judge Nicholson.Immediately plaintiff wrote the Judge
asking him to correct his sentence with the classifications of
Lhe Department of Corrections (See Exhibit Two-an answer to his
letter from the office of the Judge.) e
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Plaintiff will have to serve four and a half more years than
what he agreed to at the time of his plea.Therefore,had plaintiff
known this fact he would have never pled guilty.but would have
insisted on going to a jury trial. '

The record clearly reflects that Judge Nicholson and Trial

Attorney for plaintiff both stated to him if ne would plead

guilty he would serve only 85% percent of whatever sentence

plaintiff got,and with the after trial changing facts that
instead he would have to serve thirty (30) years day for day .,
which is a substancial amount of time more than he agreed, to.

Therefore, this Court clearly has to correct this violatida

of plaintiff's due process rights.

ARGUMENT

The sentencing Judge has dJdurisdiction to correct this

sentence for plaintiff and should so in a fair and just

way .
It's Fundamental that every Court has the power and duty to
determine whether or not it has jurisdiction of a cause presented
to it for determination.Bridges v. Wyandoktted Worsted Co. 243 5.C
1,8, 132 5.E.2d 18,21 (1962).

In a series of cases,perhaps lead by the U.S.Supreme Court
decision in Santobello v.New York (1971) 404 ©U.s. 257,92 S.Ct.495
30 L.E4. 2d 427,Negotiated pleas and the issue of compliance of
'same have been determined to be Mandatory....When a plea rest in
any significant degree on a promise or agreement of the Judge,
Lawyer.,or Prosecutor,so that it can be said to be a part of the
inducement or consideration such a promise MUST be fulfilled
(Emphasis added) Santobello v.New York (Supra) at 262.

Direct consequences of a plea must be known for a plea to be

valid.Once a defendant enters a guilty plea,and the plea is

accepted by the Court,Due Process reguires the plea bargain to be
honored U.S.C.A. Const.Amend.l4,Reed v.Becka 511 8.E.2d. 396,333
5.C. 676 (S.C. app.1999).
A guilty plea is Knowing and Voluntary when entered with an
awareness of its consequences.Boykin v.Alabama 395 U.S. 238,89
S5.Ct.1709 (1969).pover v.State,304 S.C. 433,405 S.E.24 391 (1991)
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FACTS

To obtain a Writ of Mandamus requiring the pewxformance of
an act,an applicant must and does show.

1. Plaintiff shows a duty of Judge Nicholson to perform the act.
2. It's clearly the Judge's responsibility to correct his vrong.
3. This is necessary in order to give plaintiff his due process.

4. There is no other legal remedy for plaintiff to get his amount
of time to serve corrected.

Judge Nicholson has a duty to perform this specific act
and the plaintiff is asking this Court to direct.It is
clear the trial judge cannot promise a specific amount
time that plaintiff must serve and later plaintiff
finds out he has to serve four and a half more years
than he was promised by the judge prior to his agreeing
to plead guilty.

Had plaintiff known he was serving thirty (30) years
day for day.,he would have insisted on a jury trial.

v

For these reasons and facts above mentioned,
THE WRIT SHOULD ISSUE.

Date :




STATE OF SOUTH CAROLINA
IN THE CIRCUIT COURT

Writ of Mandamus to Anderson County
Honorable J.C."Buddy"Nicholson Jr.

Circuit Court Judge

John Bradley Turner #290521 Plaintiff

State of South Carolina Respondent

CERTIFICATE OF SERVICE

I certify that a true copy of the petition for Writ of
Mandamus in this case has been served to Anderson County
Clerk of Court,also a copy was sent to Honorable Judge
J.C."Buddy"Nicholson Jdr. This day of March 201i2.

s/

John Bradley Turner #290521
01 B 216 Perry Corr.Inst.
430 Oaklawn Rd.
Pelzer,SC 29669

Sworn To Before Me This day of March 2012.

Notary Public For South Carolina

Hy Commission Expires :

15



State of South Carolina VERIFICATIONS
County of Anderson
I +Being Duly Sworn upoa My Oath,Depose

and say that I have subscribed to the foregyoing petition,That I
know the contents thereoi,that it includes every ground known to
me for vacating,setting aside or correcting my senitence attacked
in this petition.,and that matters and facts therein set forth are
true.

s/

. Y . » ' 2
Application to proceed without prepayment
of cost and affidavit in support thereof.

T ,ﬁereoy apply for leave to proceed
in this action without prepayment of fee's or cost or security
therefor.In support of my application I declare under penalty of
perjury that the following facts are true :

i. I am the Plaintiff in this action and I believe I am entitled
Redress :

2. Because of my poverty I am unable to pay cost of said
proceeding or give security thereof.

s/
Sworn or Affirmed to and Subscribed Before #He This day
of March 2012.

Notary Public For South Careclina

My Commission Expires :

e
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON TENTH JUDICIAL CIRCUIT
John Bradley Turner, #239626, 2012-CP-04-02369

Petitioner,

ORDER DENYING PETITION
" FOR WRIT OF MANDAMUS

The Honorable J.C, Nicholson, ,

Respondent.

This matter comes before the Court by way of a document filed on or about July 3, 2012,
captioned “Writ of Mandamus Petition.” Respondent filed a Return and Motion to Dismiss
Petition for Writ of Mandamus.

PROCEDURAL HISTORY

Petitioner is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of Court for Anderson County. Petitioner was indicted at
the September 2002 term of the Anderson County Grand Jury for murder (2002-GS-04-2531).}
He was represented by Richard Harold Warder, Esquire. On February 3, 2003, Petitioner pled
guilty to each charge as indicted. Petitioner was sentenccd by the Honorable J.C. Nicholson, Jr.,
to confinement for a period of thirty (30) years for murder

First PCR Application (2003-CP-04-2715)

Petitioner subsequently filed an application for post-conviction relief (PCR) on

September 4, 2003, in which he alleged he was being held in custody unlawfully for the

following reasons:

! Petitioner was also indicted for possession of a firearm during the commission of a violent crime (2002-GS-04-
2530); and at the July 2002 term of the Anderson County Grand Jury for traffi icking methamphétamine (2002-GS-
04-1907), and manufacturing methamphetamine (2002-GS-04-1908). Petitioner waived presentment to the grand
jury on an additicnal charge of manufacturing methamphetamine (2002-Gs-04-0416). These indictments (and
subscqucm guilty pleas) are not contested or challenged in the current Petition.

Judge Nicholson ordered Petitioner’s sentence for murder be run concurrently with his additional sentences for
violation of the weapons provision and drug charges. Applicant’s aggregate sentence is thirty (30) years.

11

JUL-15-20915 P2:22 From:864 231 7429 ID: Be4370ERR2 R:95%
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1. Ineffective assistance of counsel: and
2. Involuntary guilty plea.

Respondent made its Return, An evidentiary hearing was convened on February 6, 2006, at the
Anderson County Courthouse. Petitioner was present and represented by Theo Mitchell,
Esquire. Respondent was repfesénted by Daniel Grigg, of the South Carolina Office of Attorney
General.

The Honorable Alexander S. Macaulay denied and dismissed Petitioner’s application by
written Order on March 24, 2006. Petitioner subsequently filed a motion for reconsideration
pursuant to SCRCP Rule 59(¢), which was denied by Order dated December 19, 2006. Petitioner
filed a timely Notice of Appeal, and on October 18, 2007, the South Carolina Supreme Court
denied Petitioner’s appeal. The Remittitur was issued on November 6, 2007.

Second PCR Application (2067—CP-04—3661)

Petitioner then filed a second application for post-conviction relief on November 16,
2007, where alleged the following grounds for relief:

1. Ineffective assistance of counsel;

2. Due Process violation, Judge gave incorrect sentence information; and

3. Newly discovered evidence or prosecutor misconduct.

Respondent subsequently filed a Retum and Motion to Dismiss. On December 4, 2007, a
conditional order of dismissal was issued by the Honorable J. Cordell Maddox, Jr. Petitioner
made his response. On March 17, 2008, the Honorable Alexander . Macaulay issued an Order
denying the application. Petitioner filed a Notice of Appeal. On October 7, 2009, the South

Carolina Supreme Court dismissed Petitioner’s appeal. The Remittitur was issued on October

23, 20009.

b

JUL-15-2815 BR2:22 From:864 231 7423 ID: 8643700022 : R:3S5%
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Third PCR Application (2009-CP-04-4709)
Petitioner filed his third application for post-conviction relief on December 2, 2009,
where he alleged the following grounds for relief:
1. Ineffective assistance of PCR Counsel;
2. Newly discovered evidence of prosecutor misconduct;
3. Trial Judge gave incorrect sentence information.
Respondent subsequently filed a Return and Motion to Dismiss. On March 3, 2010, the
Honorable Alexander S. Macaulay issued a conditional order, provisionally denying Petitioner’s
application. Petitioner made his rcsponsé. On June 17, 2010, the Honorable R. Lawton
Melntosh issued a final order denying the application. Petitioner filed a Notice of Appeal. On
August 11, 2010, the South Carolina Supreme Court dismissed Petitioner’s appeal. The
Remittitur was issued on May 4, 2010.
Federal Habeas Corpus Petition (1:10-€V-02433-TMC)
Petitioner subsequently filed a Petition for Habeas Corpus on February 9, 2011, in
Federal District Court in the Federal District of South Carolina, On January 17, 2012, the

Honorable Timothy M. Cain dismissed the petition. In April, 2012, the Fourth Circuit Court of

Appeals dismissed the subsequent appeal. Turner v. Warden of Perry Correctional Institute, No.
12-6171, Mandate and Judgment, Case No. 1:10-2433-TMC, Dkt#s 60, 60-1 (4th Cir. April 25,
2012).
Current Petition for Writ of Mandamus
Petitioner most recently submitted this petition on or about July 3, 2012, captioned “Writ
. of Mandamus Petition.” Petitioner requests this Court compel the Honorable J.C. Nicholson, Jr.,

who presided over his guilty plea, to issue an order “correcting” his term of imprisonment to

{9
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eighty-five percent (85%) of his current sentence. In the aliernative, Petitioner se;’cks to have his
plcasﬁ/ithdra\m, sentences vacated, and a new trial granted.

A hearing was convened on June 3, 20135, at the Anderson County Courthouse, before the
Honorable Eugene C. Griffith, Jr. Petitioner Was present and represented by Robert Lusk,
Esquire. Respondent was represented by Patrick Schmeckpeper, Esquire, of the South Carolina
Attorney General’s Office. At the hearing, Petitioner stated that Judge Nicholson informed him
prior to his guilty plea that he would only serve eighty-five percent of his thirty (30) year
sentence for murder. Petitioner sought to enforce what he alleged to be an oral promise by Judge
Nicholson. Petitioner also stated that Judge Nicholson wrote a letter to him saying he misspoke
regarding the eighty-five percent (85%) language. Finally, Petitioner contended that he never
got to introduce evidence of his incorrect sentence in prior post-conviction relief procecdings and
never got his full “bite at the apple.”

Standard of Re‘;iew

A trial judge in the civil setting may dismiss a claim when the defendant demonstrates the

plaintiff has failed to state facts sufficient to constitute a cause of action in the pleadings filed

with the court. Rule 12(b)(6) SCRCP; Ashley River Properties I, LLC v. Ashley River Properties

ILLLC, 374 S.C. 271,277, 648 S.E.2d 295, 298 (Ct. App. 2007); Williams v. Condon, 347 S.C.

227, 553 S.E.2d 496 (Ct.App.2001). Dismissal of a complaint pursuant to Rule 12(b)(6) of the
South Carolina Rules of Civil Procedure is appropriate where, as here, the allegations set forth
on the face of the complaint and inferences reasonably deducible therefrom, even when vwwed

in the light most favorable to the plaintiff, and with every doubt resolved in his behalf, fail to

state any valid claim for relief. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874

20
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(2006); Baird v. Charleston County, 333 S.C. 519, 511 8.E.2d 69 (1999): Gentry v. Yonce, 337
S.C. 1,5, 522 SR.2d 137, 139 (1999).

Discussion
L
This Court finds Petitioner’s claim, is entirely without merit. First, a Writ of Mandamus
is an inappropriate vehicle for Petitioner’s claim. Instead, these allegations fall under the
Uniform Post-Conviction Procedure Act (PCR Act). 8.C. Code Ann. §§ 17-27-10 to -160
(2014). The PCR Act “comprehends and takes the place of all other common law, statutory or
other remedies heretofore available for challenging the validity of the conviction or sentence,”

and “shall be used exclusively in place of them.” § 17-27-20(B); see also Simpson v. State, 329

S.C. 43, 46-47, 495 S.E.2d 429, 430-31 (1998) (holding state habeas corpus petition was
properly dismissed where the allegations were clearly cognizable under the PCR Act).
Petitioner’s claims are clearly cognizable under the PCR Act, as evidenced in part by their
inclusion in several of Petitioner’s prior PCR applications. Moreover, his claim that his guilty
plea was involuntary based on misrepresentations by Judge Nicholson, as well as his plea
counsel, are clearly cognizable under the PCR Act. § 17-27-20(A)(1) (Including claims that “the
conviction or the sentence was in violation of the Constitution of the United States or the
Constitution or laws of this State.”). Accordingly, this claim is not properly before this Court as
a Writ of Mandamus.
1L

Further, after examining the merits of Petitioner’s allegations, this Court finds that

Petitioner has failed to state a claim upon which relief may be granted.

A trial judge in the civil setting may dismiss a claim when the defendant demonstrates the

gl
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plaintiff has failed to state facts sufficient to constitute a cause of action in the pleadings filed

with the court. Rule 12(b)(6), SCRCP; see also Ashley River Properties, I, LLC, v. Ashley River

Properties I, LI.C., 374 8.C. 271, 277, 648 S.E.2d 295, 298 (Ct. App. 2007); Williams v.

Condon, 347 $.C. 227, 553 S.E.2d 496 (Ct. App. 2001). Dismissal of & complaint pursuant to
Rule 12(b)(6) is appropriate where, as here, the allegations set forth on the face of the complaint
and inferences reasonably deducible therefrom, even when viewed in the light most favorable to
the plaintiff, and with every doubt resolved in his behalf, fail to state any valid claim for relief.

Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006); Gentry v. Yonce, 337 S.C. 1,

5,522 8.E.2d 137, 139 (1999); Baird v. Charleson County, 333 $.C. 519, 511 S.E.2d 69 (1999).
This Court finds that this Petition is entirely without merit, and is nothing more than an

attempt to circumvent the well established procedures for challenging a conviction or sentence

by direct appeal, or post-conviction relief. The action fails to state facts sufficient to constitute a

cause of action, and must be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of

Civil Procedure.

1. Failure to State Facts Sufficient to Alter Sentencing

Petitioner’s claim seeks relief that is not authorized by law and outside of this Court’s
authority to grant. Murder is a no-parole offense with a “mandatory minimum term of
imprisonment for thirty years to life.” S.C. Code Ann. §§ 24-13-100, 16-1-10(D), 16-3-20(A).
“[A]n inmate convicted of a ‘no parole’ offense . . . is not eligible for éarly release, discharge, or
community supervision as provided in § 24-1-560, until the inmate has served at least eighty-five
percent (85%) of the actual term of imprisonment” 8.C. Code Ann. § 24-13-150(A).
Furthermore, inmates convicted of mutrder are not eligible for work release, early release,

discharge, or community supervision. Id.

AX

JUL-15-2815 82:23 From:864 231 7429 ID: 8643700022 R:385x




8 PM  Kenyon, Lusk & Ander FAX No, 864-231-7429

JUL/14/2015/10E 02:1

Judge Nicholson sentenced Petitioner to thirty (30) years imprisonment for murder.
Petitioner argues that he was misinformed and led to believe that he would only have to serve
eighty-five (85%) of his sentence, However, under the current law of South Carolina, Petitioner
received the absolute minimum sentence for murder. Additionally, because murder is a “no-
parole” offense, he is not eligible for work release, early release, discharge, or community
supervision, as a matter of law, and thus is statutorily required to serve the entire sentence. Even
assuning this Court was able (and willing) to issue an order requiring Judge Nicholson to alter
Petitioner’s sentence, such an alteration below the minimum sentence is not within the power
and authority vested with a Circuit Court Judge.?

| _ 2. Failure to State Facts Sufficient to Grant a Writ of Mandamus

“The writ of mandainus is the highest judicial writ known to the law and according to
long approved and well established authorities, only issue in cases where there is a specific legal
right to be enforced or where there is a positive duty to be performed.

A mandamus will be issued only to compel a public official to perform a mandatory duty.
State v. Ansel, 76 S.C. 395, 414, 57 8.E. 185 (1906); Lombard [ron Works v. Town of Allendale,
187 8.C. 89, 196 S.E. 513 (1938). The primary purpose of a writ of mandamus is to enforce an
established right, and to enforce a corresponding imperative duty created or imposed by law.
Charleston County School District v. Charleston County Election Commission, 336 S.C. 174,
519 S.E.2d 567 (1999). To obtain a writ of mandamus requiring performance of an act, a
Petitioner must show that the opposing party has an indisputable and plainly defined daty to

perform the act, the ministerial nature of the act, the opposing party’s specific legal right for

* Nor would Judge Nicholson have jurisdiction to alter Petitioner’s sentence. See State v, Campbell, 376 S.C. 212,
215, 656 S.E.2d 371, 373 (2008) (noting the “long-standing rule of law that a trial judge is without jurisdiction to
congider a criminal matter once the term of court during which judgment was entered expirees,” except for post-trial
motions filed within ten days pursuant to Rule 29 of the South Carolina Rules of Criminal Procedure).

23
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which discharge of the duty is necessary, and the lack of other legal remedy. Id. at 282. The writ
of mandamus lies solely within the discretion of the court of which it is requested. In Interest of
Lyde, 284 S5.C. 419, 327 S.E. 70 (1985). Moreover, mandamus is unavailable where the legal
right is doubtful. Id.

This Court finds Petitioner has failed to show thé required elements necessary to consider
the issuance of a Writ of Mandamus. Specifically, as stated above, Petitioner has no right to a
reduction in sentence Wher;: he has already received the mandatory minimum term of
imprisonment for his offense. Xt also does not appear that the Respondent — Judge Nicholson —
has either the duty or even the power to take the action requested by Petitioner. Finally, there are
well-established methods for challenging a conviction or sentence, through direct appeal and

post-conviction relief. Petitioner also has Federal avenues for relief, where be may be able to

raise claims that are procedurally barred in State court. See Martinez v. Ryan, 132 S.Ct. 1309,

182 L.Ed.2d 272 (2012) (“Where, under state law, claims of ineffective assistance of trial
counsel must be raised in an initial-review collateral proceeding, a procedural default will not bar
a federal habeas court from hearing a substantial claim of ineffective assistance at trial if, in the

initial-review collateral proceeding, there was no counsel or counsel in that proceeding was

ineffective.”).

[Signature block on following page]
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Conclusion
Accordingly, the petition is dismissed because it is not supported by the facts alleged by
Petitioner and fails to support the requested relief.
IT IS THEREFORE ORDERED that the “Writ of Mandamus Petition” must be denied
and dismissed with prejudice.

AND IT IS SO ORDERED this day of , 2015.

EUGENE C. GRIFFITH, JR.
Presiding Judge

, South Carolina

25
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