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INSTRUCTIONS - READ CAREFULLY

In order for thig applic:iiion 10 receive cbn'sidcmtion by the Court, it shall be in writing (legibly,
handiritten, or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to eacli applicable: qucstion If necessary, applicant may furnish his answerto a

particular quz.suun on the reverse side of the page or on an additionial page. Applicant shall make it clear
to which question any such continued answer refers.

Since every application must be sworn to under oath, any false statement of a ' material fact therein
may serve as the basis of prosecution.and conviction for perjury. Applicant should, therefore, exercise
carée wassure that all answers dre tide and correct,

If the applicant is taken in forma pauperis, it shall include an affidavit (attached at the back of the
form) setting forth information which establishes’ that applicant will be unable to pay the fees and costs of

the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court for
the County in which applicant was convicted,
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3. “The indictment number or numbers (if known) upon which and the offense or offenses for which
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Check whether a finding of guilty was made
(a) after a plea of guilty \{Q:S
(b) after a plea of not guilty '

(c) after a plea of nolo contendere

\ /
Did you appeal from the judgrhcn( of conviction or the imposition of sentence? MA"
|

If you answered "yes" to (6), list
(a) the name of each Court to|which you appealed:
i _Npr

it.

il

(b) the result in each such Court to which you appealed:-
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iii.

(¢) the date of each such result:
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iii.

(d) if known, citations of any written opinion or orders entered pursuant to such results:
|
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If you answered "no" to (6), stz|1te your reasons for not so appealing:
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State concisely the grounds on which you base your allcgﬁtion that you are being held in custody
unlawfully:
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1 1. Prior to this application have you filed with respect to this conviction

(a) any petition in a State Court under South Carolina Law ?

A=

(b) any petitions in State or Federal Courts for habeas corpus or post-conviction relief?

(c) any petitions in the United States Supreme Court for certiorari other than petitions, if any,

already specified in (7)

(d) any other petitions, motions or applications in this or any other Court?

application:

(a) the specific nature thereof:
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( h) the nauie and location of the Court in which each was filed:
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{c) the disposition thereof:
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. Has any ground set forth in (9)
in any petition, motion or application which you have filed?

(d) the date of each such disposition:
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(e) if known, citations of any

written opinions or orders entered pursuant to each such disposition:
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[f you answered "yes" to (13),
(a) which grounds have been
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presented:

been previously presented to this or any other Court, State or Federal,
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identify:
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(b) the proceedings in which each gfound was raised:
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If any ground set forth in (9) has not previously been presented to any Court, State or Federal, set

forth the ground, and state concisely the reasons why such ground has not previously been presented:

\
Ad—

(2) y

\

|

(b) |
) |

(c)

Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea?

(b) your tnal, it any?
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(c) your sentencing?

Ne.s

(d) your appeal, if any, from the judgment of conviction or the imposition of sentence?
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{c¢) preparation, presentation of
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consideration of any petitions, motions, or application with respect to
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17. If you answered "yes" to one or more parts of (16), list:
(a) the name and address of each attorney who represented you
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1.

iii.

(b) the proceedings at which each such attorney represented you:
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18. State clearly the reliet you seek in filing this application.
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STATE OF SOUTH CAROLINA

)
) VERIFICATION

COUNTY OF N2 Ccprnicyl )

1, :ym.»s Qburq DO FF I 2.2 , being duly

say that [ have subscribed to the foregoing application; that [ know the

u)ntc.nts thercof; !hat it mclud‘.s every ground known to me for vacating, setting aside or correcting the
conviction and sentence attacked in this application; and that the matters and allegations therein set forth

are true.

|
|
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Swom to and subscribed before m

This 23 dayof -iﬁz
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Notary Public for South Carolina |
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APPLICATION TO PROCEED WITHOUT PREPAYMENT

OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L. ApcasS [plrgeenst DTO1270. , hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty or perjury that the following facts are true:

) [ am the applicant iin this action and I believe [ am entitled to redress.

2 Because of my pov
therefor, |

Sworn to and subscribed before me

erty | am unable to pay the costs of proceeding or give security

This £3_day otm ol_k.Q

Sontles

Notwry Publu. for South Carolina .

My Commission Expires: ___J_Z_
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IN THE COURT OF COMMON PLEAS
C.A. No. 2014-CP-23-5942

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
James Spurgeon, Jr.,
S.C.D.C. No. 70122,
RETURN AND MOTION TO DISMISS
V.. ‘ : ‘
State of South Carolina,

)

)

)

)

)

)

)

Applicant, )
: )
)

)

)

)

Respondent. )
)

| The Respondent, making its Return to the applicatioﬁ for post-conviction relief filed
October 30, 20}4, woulci respectfully show this Court:
L.

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orde;s of commitment of the Clerk of Court for Greenville County. The Applicant was indicted
at the September 1987 term of the Greenville HC:ounty Grand Jury for murder (1987—GS-23-5 180).
The Applicant was represented Robert Ray, Esquire.

On September 24, 1987, the Applicant pled guilty. He was sentenced by the Honorable
C. Victor Pyle, Jr. to life imprisonment.I The Applicant did not appeal.

Attached herewith and incorporated herein by reference are the records of the Greenville
County Clerk of Court regarding the subject conviction and the Applicant’s records from the

South Carolina Department of Corrections.

! Respondent notes the Applicant pled guilty on October 21, 1973 to an unrelated murder charge. While
he received a life sentence, he was paroled on January 4, 1983.

15
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IL

In the application for post-conviction relief, the Applicant alleges he is being held in

custody unlawfully for the following reasons:

1. Newly discoveredl evidence.
a. “[W]as not advised by the trial court during sentecing [sic] that if

the Apphc‘ant does plea guilty to this 1987 murder the Applicant

would receive life without parole, and after he plead guilty and
several years later Applicant was ineligible for parole.” .

1L

The Respondent submits thls application for post-conviction relief should be summarily ‘
dismissed for failure to comply with the filing procedures of the Umform Post-Conviction
Procedure Act. S.C. Code Ann.|§§ 17-27-10, m (2003). South Carolina Code Ann. § 17-

27-45(a) reads as follows:

- An apphcatlon for rehef ]ﬁled pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year after the

sending of the remittitur t\O the lower court from an appeal or the filing of the final
decision upon an appeal, whichever is later. :

The Applicant pled guilty to the offense he challenges in this application on September 24, 1987.
This application was filed on October 30, 2014, which was several years after the statutory filing
period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. See McDonnell v. 90ns_olidated Sch. Dist. of Aiken, 315 S.C. 487, 489, 445 S.E.2d '

|
638, 639 (1994). In addition, §.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to.

“grant a motion by either party for summary disposition of [an] application when it appears from

|

the pleadings . . . that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law.” Therefore, the Respondent requests that this Court summarily




dismiss the application for post-conviction relief for failure to file within the time mandated by
the Post-Conviction Procedure Act.
Iv.
The South Carolina Supreme Court has held that, for an applicant to be granted post-
conviction relief based on after-discovered evidence, he must show the alleged evidence:
(1) Is such as would probably change the result if a new trial was had; (2) Has
been discovered since the trial; (3) Could not by the exercise of due diligence
have been discovered before the trial; (4) Is material to the issue of guilt or
innocence; and, (5) Is not merely cumulative or impeaching.
Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983) (citation omitted) (emphasis
added). The Applicant has not shown that the alleged evidence meets any of the requirements
for after-discovered evidence. Further, the Respondent notes the Applicant appears to be arguing
he was not advised that pleading guilty to this charge would make him ineligible for parole. This
is a collateral consequence, however, that the defendant does not to be specifically advised about
before entering a guilty plea. Randall v. State, 356 S.C. 639, 641, 591 S.E.2d 608, 609 (2004).
The Respondent submits the Court should summarily dismiss this allegation.
V.
The Respondent denies each allegation not expressly admitted, qualified or explained.
VL

WHEREFORE, having made its Return and Motion to Dismiss, the Respondent requests

the matter be summarily dismissed.

17
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January 2 . 2015

By:

Respectfully submitted;

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

P.O. Box 11549
Columbia, $.C. 29211

:‘ ﬁ
s, e .

Attorneys for 'Rfés“pondento




19

STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE

2014-CP-23-5942
JAMES SPURGEON, JR., 70122

Apphcant,

vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent.

N N N

1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is
a proper circumstance of sérvice by mail.

3. 1 have this day served a copy of the Return and Motion to Dismiss in the above-captioned
matter on the following person by depositing same in the United States mail, postage
prepaid:

James Spurgeon, Jr., 70122
MeéCormick Correctional Institution
386 Redemption Way

MecCormick SC 29899

DATED this 23rd day of January; 2015.

o A\m/

. Carey, Legal Afssistant
F Respondent '




STATE -OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
_ L) C.A:No. 2014-CP-23-5942
COUNTY OF GREENVILLE = )
)
James Spurgeon, Jr., ) o N
S.C.D.C. No. 70122, ) T S
) & oY
Applicant, ) = g: 2
) CONDITIONAL ORDER OF DIS@SS
V. ) Cr g
| o %“m L. E2
Siate of Sou Carol ) =S
tate of South Carolina, ) e L ©
) o Mo
Resporident. ) OIS R
' ) .

This matter comes beforé the Court by way of an Application for Post-Conviction Relief

filed October 30, 2014. TheRespondent made its Return, requesting the application be

summarily dismissed.
‘ L
|
The Applicant is confined in the South Carolina Department of Corrections pursuant to

orders of comrmitment of the ’Clezrk of Court for Greenville County. The Applicant was indicted
at the September 1987 term of the Greenville County Grand Jury for murder (1987-GS-23-5180).

‘The Applicant was represented Robert Ray, Esquire.

On September 24, 1987, the Applicant pled guilty. He was sentenced by the Honorable

‘C. Victor Pyle, Jr. to life impri’smjm‘x,ent.l The Applicant did not appeal.

IL

In the application for post-conviction relief, the Applicant alleges he is being held in

custody unlawfully for the followj‘fing reasons:

" The Applicant pled guilty on October 21, 1973 to an unrelated murder charge, While he received a life

sentence, he was paroled on Januar;y‘ 4, 1983

I 1
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1. Newly discovered evidence.
a. “[W1las not advised by the trial court during sentecing [sic] that if
the Applicant does plea guilty to this 1987 murder the Applicant
would receive life without parole, and after he plead guilty and
several years later Applicant was ineligible for parole.”
IIL
This Court finds this matter should be summarily dismissed because the Applicant has
failed to comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C.
Code Ann. §§ 17-27-10, et. seq. (2003). Specifically, South Carolina Code Ann. § 17-27-45(a)
reads as follows:
An application for relief filed pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year after the
sending of the remittitur to the lower court from an appeal or the filing of the final
decision upon an appeal, whichever is later.
The Applicant pled guilty to the offense he challenges in this application on September 24, 1987.
This application was filed on October 30, 2014, which was several years after the statutory filing
period had expired. |
A motion for summary judgment may properly be used to raise the defense of statute of
limitations. See McDonnell v. Consolidated Sch. Dist. Of Aiken, 315 S.C. 487, 489, 445 S.E.2d
638, 639 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to
“grant a motion by either party for summary disposition of [an] application when it appears from
the pleadings . . . that there is no genuine issue of material fact and that the moving party is
entitled to judgment as a matter of law.”
V.

The Applicant has alleged after- or newly-discovered evidence. The South Carolina

Supreme Court has held that, for an applicant to be granted post-conviction relief based on after-




discovered evidence, he must show the alleged evidence°

(l) Is such as would prc‘>bably change the result if a new tnal was had; (2) Has
been discovered since the trial; (3) Could. not by the exercise of due diligence

have been discovered bpfore the trial; (4) Is material to the issue of guilt or

innocence; and, (5) Is not merely cumulative or impeaching.
Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983) (citation omitted). This
Court finds the Applicant has not shown the alléged evidence nie::ets any of the reqﬁirements for
after-discovered evideqce. Furthér, the Applicaht is arguing he was not advised that pleading

guilty would make him ineligible for parole. This is a collateral consequence, however, that the

defendant does not to be speciﬁcally advised about before entering a guilty plea. Randall V.
State, 356 S.C. 639, 641, 591 S. E 2d 608, 609 (2004). This allegatlon is summanly dismissed.

V.

Based upon its review of the pleadings in this matter, this Court expresses its intent to
‘ _
summarily dismiss this matter unless the Applicant advises this Court with specific reasons,

factual or legal, why it should ﬁot dismiss the matter in its entirety. The Applicant is granted
|

twenty (20) days from the date 9f service of this Order upon her to show why this Order should

not become final by filing any reasons he may have with the Clerk of Court for Greenville

County, South Carolina, and aIS(}) by filing a copy of his reasons with the Office of the Attorney

|
General, Attn: Karen C. Ratiganj, Post Office Box 11549, Columbia, South Carolina, 29211.

AND IT IS SO ORDERED this——3 day of _ JF— , 2015,

obin B. Stilwell
Chief Administrative Judge
Thirteenth Judicial Circuit

71, =South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

JAMES SPURGEON, JR.,
PLAINTIFF,

vsS.

STATE OF SOUTH CAROLINA,
DEFENDANT.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

BETFORE:

COURT OF COMMON PLEAS
2014-Cp-23-5942

TRANSCRIPT OF RECORD

April 21, 2015
Greenville, South Carolina

THE HONORABLE JUDGE EDWARD W. MILLER

APPEARANTCES:

BRIAN P. JOHNSON, ESQ.
Attorney for the Plaintiff

KAREN C. RATIGAN, ESOQ.
Attorney for the Defendant

CHERYL A. SMITH
Circuit Court Reporter
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PROCEEDINGS

THE COURT: All right, Ms. Ratigan.
MS. RATIGAN: Thank you, Your Honor. May it please

the Court. This is the case of James Spurgeon vs. The

State of South Carolina. The docket number is

2014-CpP-23-5942.

Mr. Spurgeon was indicted for murder back in 1987. He
was represented by counsel and pled guilty
September 24, 1987, before Judge Pyle. He received a life
sentence and did not file an appeal. Mr. Spurgeon has
never filed a PCR action since his conviction. This is his
first application. It was filed in October of 2014.

I filed a return motion to dismiss dated
January 23, 2015, in which I argued that the application
should be dismissed because it's untimely. I submitted a
proposed conditional order of dismissal to the
administrative judge, Judge Stilwell. He signed a
conditional order in this case. However, he subsequently
wrote me a letter - Judge Stilwell, I should say, wrote me
a letter February 4th of this year asking to set this
matter for a hearing. At that point, I requested counsel
be appointed for Mr. Johnson -- pardon me -- counsel be
appointed for Mr. Spurgeon, and I put it on this roster.

So we're here today on my motion to dismiss, Your

Honor. I would note that yesterday afternoon I filed an
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amended return %otion to dismiss in this case. 1I'd already
notified Mr. Jo#nson I wés going to do so and gave him a
draft copy of w%at I was going to file. 1It's the same as
my original motion to dismiss, so I have added the
affirmative defénse of laches as well, Your Honor, based on
the length of time since the 1987 guilty plea. And so at
this time, I wiil just make my motion to dismiss.

THE COURT:% Okay. All right, Mr. Johnson.

MR. JOHNSO&: Thank you, Your Honor. May it please

\
the Court. Mr.%Spurgeon, one, would like to oppose a
motion to dismi%s, and furthermore, he would like to have
leave of the Coért to amend his application for
postconviction %elief.

Your Honor, he has handed me today a number of issues,
mainly two issues, one regarding ineffective assistance of
counsel wherebyiessentially he's alleging that he was led
to believe thatiafter 20 years, he would be eligible for

parole. Howevef, obviously, 20 years later he's found out

that he's not eligible, and he would like to amend the

application for that purpose.
The secondithing is he would like to amend the

application to éttack the indictment. Two primary issues
i :

that I have heré before me that he would like to do the

. |
amendment for is that, one, is the indictment didn't have

all the necessaﬁy elements on it, -and the second is they
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didn't put the proper code on the murder indictment as
well, Judge. So he would like to try to amend his
application for those purposes.

I will say, Judge, that the application as written
probably isn't very viable as far as moving forward. He
alleges after he acquired evidence, and we've talked about
it, and I don't think his reasoning —-- reasons for a PCR
would apply to that. But maybe these are better issues
that we could look into if he were allowed to amend them
and potentially pursue.

THE COURT: Okay. Mr. Spurgeon, whe;e are.you?

PETITIONER SPURGEON: Sir?

THE COURT: Where have you been?

PETITIONER SPURGEON: 1I've been in McCormick, sir.

THE COURT: McCormick?

PETITIONER SPURGEON: Yes, sir.

THE COURT: What have you been doing?

PETITIONER SPURGEON: I go to school, I tried to get
— I'm trying to get my GED.

THE COURT: Good.

PETITIONER SPURGEON: And trying to stay out of
trouble. I haven't had disciplinary in seven years.

THE COURT: Good. Great. How old are you now?

PETITIONER SPURGEON: I'm 58.

THE COURT: Look, you're in a tough place. No
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i
1 question about that.
2 PETITIONER;SPURGEON: Yes, sir.
3 THE COURT:? But we can't just kind of have a law that
4 meanders around; you know. Because we need to have the law
5 be firm and str%ight.
6 PETITIONERjSPURGEON: Yes, sir.
7 THE COURT:} And why 22 years later?
8 PETITIONERESPURGEON: Well, because when I first came
9 in, I was underithe impression that I have a parole date,
10 which I did. Jﬁdge Victor Pyle sentenced me to a 20-year
11 life sentence aéd that T had a parole date. After two
12 . years, they tooﬁ my parole. Said I -- sir?
13 THE COURT:i Go ahead.
14 PETITIONER}SPURGEON: The parole board took my parole,
15 so I was trying%to figure out how did the parole board be
16 able to overrulé the judge when the judge gave me a 20-year
17 life sentence. iAfter 20 years, I go up for parole.
18 THE COURT:? Well, that was 20 years ago.
19. PETITIONER%SPURGEON: You know what I'm saying? And
20 after that, I lgst my mother and all of that, and, you
21 know, it just didn't —— I had nothing to live for, Your
.22 Honor. ;
23 THE COURT:i Well, I tell you, I wish I had a magic
24 wand. We could%wind the clock back and you'd never have
25 gotten in troubie to begin with.
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PETITIONER SPURGEON: Yes, sir. Me, too.

THE COURT: I know you do. But I can't. You know, I
just can't. The law is clear on this issue.

PETITIONER SPURGEON: Yés, sir.

THE COURT: And I can't -- you know, I swore an oath
to uphold the law so I've got to uphold the law.

PETITIONER SPURGEON: Yes, sir.

THE COURT: So I'm going to grant their motion. 1It's

just too far out of time. And I wish you the best of luck.

Keep your spirits up and take care of yourself.
All right.
MS. RATIGAN: Thank you, Your Honor.

*x %k xkxk***END OF TRANSCRIPT OF RECORD™®****%kkkx*
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iCERTIEICATE OF REPORTER
i

STATE OF SOUTH CAROLINA )

COUNTY OF GREENVILLE )

I, CHERYL A. SMITH, Official Court Reporter for th
Thirteenth Judi%ial Circuit of the State of South Carolina,
do hereby certify that the foregoing is a true, accurate
and complete Tr%nscript of Record of the proceedings had
and evidence in%roduced in the trial of the captioned case,
relative to-app%al, in the Court of Common Pleas for
Greenville Coungy, South Carclina, on the 2list day of June;
2015. ‘

I do furthér»certify that I am neither of kin,

counsel, nor inéerest te any party herete.

July 1, 2015

| Cheryl A. Smith, CVR-M

Court Reporter
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) C.A. No. 2014-CP-23-5942
COUNTY OF GREENVILLE ) :
’ ) oy -3 . :;3
James Spurgeon, Jr., ) @ TS m
S.C.D.C. No. 70122, ) = T R7
) » = oEze
Applicant, ) ORDER OF DISMISSAL <1 = = O
) WITH PREJUDICE - =
v, ) . = | =2 ey
) - oo o
State of South Carolina, ) o Do &
) ENTERED COMPUTER;
Respondent. -3 ot Skl ot S
)

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PCR) filed October 30, 2014. The ,P;espondcnt submitted a return and motion to dismiss dated
January 23, 20’15 zind filed an amended return and motion to dismiss on April 20, 2015. A
hearing was convened at the Greenville County Courthouse on April 21, 2015, at which time the
Applicant was present and représ‘ented by Brian P. Johnson, Esquire. The Respondent was .
represented by Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General.
At the hearing, the Respondent made a Motion to. Dismiss on two grounds: (1) the expiration of
the statute of limitations and (2) the doctﬁne of laches. |
L. PROCEDURAL BACKGROUND
The Appliéant is confined in the South Caroliné Départmem of Corrections pursuant to
orders of commitment f.fo.m the Gféenv-ilie County Clerk of Court. The Applicant was indicted
at the September 1987 term of the Greenville County Grand Jury for murder (1987-GS-23-5180).
The Applicant was represented Robert Ray, Esquire.
On September 24, 1.98;7, the Applicant pled guilty. vHe was sentenced by the Honorable
C. Victor Pyle, Jr. to life imprisonment. Thé Applicant chd not file an appeal.

1
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II.  ALLEGATIONS
In his PCR application, the Applicant alleges he is being held in custody unlawfully for
the following reason: |

1. Newly discovered evidence.

a. “[W]as not advised by the trial court during sentecing [sic] that if
the Applic;ant does plea guilty to this 1987 murder the Applicant
would receive life without parole, and after he plead guilty and
several yea:rs later Applicant was ineligible for parole.” |

(L FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewe(ji the records of the Cl}erk of Court regarding the subject
conviction, the Applicant’s reconj;is from the South Carolina Department of Corrections, and the
pleadings and makes the followiné findbings of fact and conclusions of law:

{& Statute of Limitations
This Court finds this PCR application should be dismissed for failure to comply with the
filing procedures of the Uniform %Post»Conviction Procedure Act. S.C. Code Ann. §§ 17-27-10,
et. seq. (2003). South Carolina nge Ann, § 17-27-45(a) reads as follows:
An dpplication for relief filed pursuant to this chapter must be filed within one
year after the entry of a; judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final
decision upon an appeal, whichever is later,

The South Carolina S'up_rf":m’é' Court hasA held the st&:ﬁté'éf limita’tions shall apply to all "
applications filed after July 1, 199;6. See Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
The Applicant pled guilty on Se;j)tember 24, 1987. This application was filed on October 30,
2014, which was several years after the statutory filing period had expired. |

The statute of limitations (;:ontai‘ned in section 17-27-45(a) sets forth a bright-line test that

| :
must be followed by this Court in determining whether an application for PCR was filed in a

1 .

2

=




timely manner. This Court finds the PCR application must be dismissed because the Applicant
failed to set forth any cognizable reason that would justify disregarding this one-year statute of
limitations.
B. Laches

This Court notes the Applicant filed this application twenty-seven years after he pled
guilty. This Court finds the doctrine of laches bars the Applicant from raising the allegations in
his PCR application. S

Absent some lexplanat‘ionv(.)'r justification for the delay in seeking post-conviction relief,
laches will prevent a post-conviction relief applicant from seeking collateral review of his
conviction, éspecially where the delay affécts the availability of evidence fo refute the
applicant’s claims. McElrath v. Stéte, 276 S.C. 282, 277 S.E.2d 890 (1981). To ensure finality
of litigation, our courts réquire reasonable diligence in pursuing collateral relief. This
requirement “guards the state’s legitimate expectation that it will not be called upon without due
cause, to defend the integrity of convictions that occurred many years ago, where. records and

witnesses are no longer available.” Id. at 283, 277 S.E.2d at 890-91 (citation omitted).

This Court finds the Appligant’s delay in filing a PCR application has greatly prejudiced

33

the Respondent. A transcript of the Applicant’s guilty plea is no longer available. In addition, it -

is doubtful either that plea counsei,_ has retained his file in thﬁs case or has -any memory of his
representation of the Applicz{;u. ., If the Applicant had' soilght post-conviction relief within a
reasonable time after his plea, neither of these problems would exist. Accordingly, this Court
finds the PCR application m}jst be dismissed based on the Applicant’s lack of diligence in

processing his claim for relief.

z
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C Newly-discovered evidence

This Court notes the Appl-icant argued newly-discovered evidence in his PCR application.
The South Carolina Supreme Court has held that, for an applicant to be granted post-conviction
relief based on after-discovered evidence, he must show the alleged evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has

been discovered since th¢ trial; (3) Could not by the exercise of due diligence

have been discovered before the trial; (4) Is material to the issue of guilt or

innocence; and, (5) Is not merely cumulative or impeaching,
Hayden v. State, 278 S.C: 610; 611-12, 299 S'E.2d 854, 855 (1983) (citation omitted) (emphasis
added).

While the Applicant argues newly-discovered evidence in his PCR application, he

provided no actual evidence to this Court. The mere statement that he “was not advised by the

trial court” of his parole eligibilit},i' does not amounf to newly-discovered evidence. See id.
| Iv. CONCLUSION
Based on the records, ;;leadings, and arguments of counsel, this Court finds the
Respondent’s motion to di’smiss n%mst be granted. This Court advises the Applicant that he must

file a notice of intent to appeal within thirty (30) days from the receipt of this Order if he wants

to secure the appropriate appellaté review. His atiention is also directed to Rules 203, 206, and

243 of the South Carolina Appeliaie Couirt Rules for the appropriate procedures to follow after

notice of intent to appeal has bcen} timely filed.




IT IS THEREFORE ORDERED THAT:

1. The Respondent’ s Motion to strmss is hereby GRANTED and

the post-conviction relief application is DENIED AND
DISMISSED WITH PREJUDICE.

2. The Applicant is remanded to the custody of the Respondent for
the completion of his sentence.

AND IT IS SO ORDERED this Ci 2 day of

Edward W. Miller
Presiding Judge
Thirteenth Judicial Circuif

m// , South Carolina.-
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gt JAMES SPURGEON, JR.

May 21, 1987

did in  Greenville Caunty on or about

feloniously, wilfully and wl.th malice aforethought, kill one
Stanley Marcus Bubose

$hoot1ng him with a gun
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