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FACTUAL AND PROCEDURAL SUMMARY

| This foreclosure action was instituted by Respondent Bank of America, N.A. (“BANA’A’)
on March-19, 2012. (Compl. filed Mar. 19, 2012.) Upon filing the original Complaint, BANA
sent to Defendant Carolyn Deaner (“Deaner”) a Notice of Foreclosure Intervention pursuant to
S.C. Supreme Court Administrative Order 2011-05-02-01 (see Notice of Forecl. Interv.), and
Deaner filed a reéponse requesting foreclosuré intervention review én May 31,2012, (Accept. of
Forecl. Inferv.) Aécordingly, the case was continued while Deaner underwent foreclosure
intervention reyiew; On April 9, 2013, Deaner’s application for a loan modification was denied
because Deaner did not qualify for a loan modification or loss mitigation due to an inability to
create an affordable payment under the program requiremenfs and guidelines. (Notice of Denial
of Loén Mod. or Other Means of Loss Mit.) Tflereafter,- Deaner proceéded to file a series of
answers and related motions and objections contesting, inter alia, the Validity of the mortgage
lien and BANA’s standing to prosecute the foreclosure action. (See, e.g., Ans. to Am. Compl.
filed July 3, 2013; Am. Mot. to Dismiss filed Aug. 2, 2013; Meniq. in Supp. of Am. Mot. to
Dismiss filed Sept. 20, 2013; Ans. to Orig. Compl., Aff. Def. and Counter. filed vDec‘. 23,2013.)

Prior to the filing of this foreclosure action, Deaner filed a voluntary Chapter 7

* bankruptey petition in the Southern District of Georgia on March 4, 2011, and Deaner was

discharged from bankruptcy and the action closed on January 17, 2012. (See Order Graﬁting
PL’s Mot. for.Summ. Judg. filed Mar. 27, 2014.) Deaner listed BANA’s .predeces.sor in interest.
and the Property in her bankruptcy petition, acknowledging that the mortgage loan at issue in this
case was a valid ﬁfst morfgage lien, and Deaner attested that she had no counterclaims or rights
to setoff claims to declare in the bankruptcy‘ action.' (See Order Granting P1.’s Mot. for Summ.
judg. filed Mar. 27, 2014; Aff. of V. Hartley.) Accérdingly, thé Special Réferee granted

summary judgment in favor of BANA as to the Counterclaims and Affirmative Defenses
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asserted by Deaner in'lnight of the attestation contained in Deaner’s prior bankruptcy petition. -
., (See Order Granting P1.’s Mot. for Summ. Judg.)

On A_ﬁgust 28, 2014, BANA filed an Amended Complaint. (Am. Compl. filed Aug. 28,
2014.) On September 8§, 2014, Deaner filed an Answer, Afﬁrmative Defenses and Counterclaim
- to the Amended Compléint, alleging, inter alia, that BANA lacks standing to maintain the
foreclosure action; the Assig@ent 6f the Note and Mortgége by MERS to BANA was invalid;
ownership of the Note and Mortgage were “split,” thereby causing ‘_che debt to become unsecured
and, therefore, discharged in Deaner’s 'Chapter 7. bankrupfcy;.and that: BANA had failed to
demonstrate an agency relationship with the. original lender or the ov;lﬁer of the Note. (Def’s'
Answer, Aff. Def. and Countercl. to Am. Compl. filed Sept. 8, 2014.) BANA filed a Reply to
Deaner’s Counterclaim on September 17, 2014. (Pl.’s Reply to .Def.’s Am. Answer and
Countercl.) |

On Februafy 4,}2015,> a trial on the merits was held before the Special Referee, and the
Honorable J. Martin Harvey, issued a final Judgment of Foreclosure and Sale in favor of BANA
as to its foreclosure action and the counterclaim asserted by Deaner on February 25, 2015.
(judgment of Forecl. and Sale.) On March 16, 2015, Deaner submitted a Motion to Reconsider
Judgment. (Mot. to Reconsider.) A hearing was held on Deaner’s Motion to Reconsider on'
March 23, 2015, and the Special Referee denied Deane_r’s Motion to Reconsid‘er Judgment on
April 1, 2015. (Order Denying Pl.’s Mot to Reconsider.) Deaner then filed a Notice of Appeal
on May 7, 2015, .from the Trial Court’s April 1, 2015 Order denying Deaner’s Motion to

Reconsider. (Notice of Appeal.)
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STATEMENT OF FACTS

On or around June 26, 2007, Deaner executed a Fixed Rate Note (the “Note”) in the

amount of $97,600.00 in favor of Quicken Loans, Inc. (“Quicken Loans™). (Judgment of Forecl.

and Sale, Finding of Fnct No. 12;> Trial Ex. 1.) That same day, Deangr also executed a Mortgage
(the “Mortgage”j on the prope_rty lncated at 704 Kershaw Drive, Aiken, -South Carolina.29641'
(the “Property”), which securéd the Note and was delivered to Mortgage Electronic Registration
Systems, Inc. (“MERS”) as nominee for 'QuickenhLoans. (Judgment of Forecl. and Sale, Finding
of Fact No. 12; Am. Compl. § 5; Trial Ex. 5.) 'The Mortgage was recorded in the Office of the
Register of Deeds for Aiken County in Bonk 4149 at Page 773. (Judgment of FOrecI; and Sale,
Finding of Fact No. 13.) The Note and Moftgage were subsequently assigned to BAC Home
Loans Servicing, LP f/k/a Countrywide Home Loans Servicing, LP on April 29, 2011 (the
“Assignment”), and the Assignment was recorded in the Office of the Register of Deeds for

Aiken County in Book 4356 at Page 932 on May 9, 2011. (Judgment of Forecl. and Sale,

- Finding of Fact No. 13; Trial Ex. 3.) Respondent BANA is the successor by corporate merger to

BAC Home Loans Sérvicing, LP f/k/a Countrywide Home Loans Servicing, LP. Deaner failed
to make the required payments under the Note, and the l.oan remained in default after July 1,
2010. (Jndgment of Forecl. and Sale, Finding of Fact Nn. 16.) As of February 4, 2015, Deaner
owed $94,178.44 in principal, $30,81 8.90 in interest, and $21,026.15 in other associated fees and
costs related-to the Mortgage. (Judgment of.Forecl. and Sale, Finding of Fact No. 19.)

At trial, BANA presented the testimony of Diane Deloney (“Deloney”), an assistant vice
president with the Mortgage Resolution Team at BANA. (Trial T. pp. 4-5.) Deloney testified
that BANA is the loan‘servicer for Deaner’s loan, and Fannie Mae is the investor for the loan.

(Trial T. p. 5.) Deloney testified that BANA and its predecessors in interest began servicing
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Deaner’s loan within one or two months after origination. (Trial T. p 25.) Deloney testified that
she had personal kiowledge of the records kept and maintained in connection with Deanef’s loan
as part of her job duties. (Tr1a1 T. pp. 5-6.) Deloney also testified as to the fact that the Note was

endorsed in blank and that BANA was in physical possession of the original Note, wh1ch was

present in the courtroom durlng the trial. - (Trial T. p. 7.) The Note and the Mortgage were

admitted into evidence without objection. (Trial T. pp. 8-9.) Deloney further testified .that the

Mortgage had been assigned from the original lender to BAC Home Loans Servicing, LP and .

that BANA is the successor by merger to BAC Home Loans Serfzicing, LP, formerly known as
Countrywide Home Loan Sefvicing, LP. (Tfial T.p. 9.) A copy of the Assignment was also’
admitted into evidence without objection. (Trial T. p. 10.) |

Deloney testified that Deaner eventuallly failed to make her loan payments énd that the
loan went into default under the terms of the loan documents. (Trial- T. pp. 9-10.) Deloney
testified fhat the loan was due and owing for the July 2010 paymént and all payments due and’
owing thereafter. (Trial T. p. 12.) A copy of the loan payment history was then admitted into
evidence without objection. (Trial T. p. 12.) |

Deloney then testified that an acceleration letter dated August 16, 2010, (the

“Acceleration Letter”) was sent to Deaner by first-class mail according to BANA’s business '

~ records. (Trial T. pp. 13-14, 20, 24.) A copy of the Acceleration Letter was admitted into

evidence'without objection. (Trial T. p. 14.) Delonéy testified that the Acceleration Lgtter was
mailed to the address on file for sending loan-related notijces to Deaﬁer. (Trial T. p. 34.) Deaner
provided no bbj ection to this testimony regarding her mailing address. (Trial T. p. 34.) Deloney
then provided a breakdown for the Coﬁrt as to what the total amount due was on the loan. (Trial

T. pp. 15-16.)
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In closing arguments to the Court, counsel for Deaner stated that Deaner was not

contesting BANA’s standing to bring the foreclosure action. (Trial T. p. 46.) Rather, Deaner’s .

+ trial counsel argued only that BANA, as servicer of the loan, had not proved that it sustained anyv

- damages with respect to the unpaid principal and interest on the loan. (Trial T. p. 46.) Deaner’s

trial counsel then focused his argument on the fact that BANA had not presented satisfactory
evidence that the Aéceleration Letter was ¥nailed in accordance with the terms of the Mortgagé.
(Trial T. pp. 47-48.) ‘Following the trial, on Mérch 10, 2015, the Special Referee entered a final
Judgment of Foreclosure and Sale in favor of BANA, finding, intel; alia, that BANA was the real
party in interest to prosecute the foreclosure action as both s_erviceriof the loan and holder of the
Note, that the witness’s testimony supported a finding that the Acceleraﬁén Letter had been sent
to Deaner in compliance with the terms of the Moﬁgage, and that Deaner had failed to cure the
default on the loan resulting in a>t.ota1 damages amOunt. of $145,023.49. (Judgment of Forecl,
énd Sale; Finding of Fact Nos. 15-16.)

After final judgment of foreclosure was granted in BANA’s favor, Deaner filed a Motion
to Reconsider Judgment, asserting that BANA had failed to prove at trial that it had sent a “right
to .cure” letter in cbnformity with the terms of the Mortgage. (Mot. to Recénsider.) On April 1,
2015, the Special Referee issued an Order denying Deaner’s Motion to Reconsider after finding

that the evidence and testimony presented at trial met BANA’s burden of proof that notice of

- acceleration was properly given to Deaner pursﬁarit to the terms of the Note and Mortgage.

(Order Denying Def.’s Mot. to Reconsider.) Deaner then appealed the Special Referee’s Order
denying her Motion to Reconsider to this Court. (Notice of Appeél.) After filing her Notice of
Appeal, Deaner filed additional motions with the court below, including a Motion to discharge.

the judgment debt due to her alleged “tender of payment.” (Mot. to Discharge Due to Tender of
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Pmt. Filed May 22, 2015.) Deaner’s Motion to Discharge the debt was also denied by the
Spepial Referee by Order entered June 1, 2015. (Ordér of Spec. Ref. filed June 1, 2015.)
Deaner’s initial brief on appeal is rambling, incoherent, and presents no specific
arguments on appeal.1 At best, Deaner’s initial brief appears to challenge tk’le Special Referee’s
finding of fact following the February 4, 2015, trial that BANA had sténding to prosecute the
foreclosure action. (See Appellaht’s In. Br. pp. 7, 9-10, 12-14, 17, 32.) However, Deaner did

not appeal from the final Judgment of Foreclosure and Sale. (See Notice of Appeal.) Rather, the

only Order from which Deaner appealed, the Special Referee’s April 1, 2015 Order, addressed

the single issue presented in Deaner’s Motion to Reconsider Judgment regarding the sufficiency
of the evidence to support the Special Referee’s finding that the Acceleration Letter was properly
sent. (See Mot. fo Reconsider; Order Denying Def.’s Mot. to Reconsider.) In hér' Initial Brief,
Deaner also appears to challenge the Special Referee’s June 1, 2015 Order, which rejected
Deaner’s argument that the debt should bé discharged based on her alleged “tend_er” of an

“International bemissory Note.” (See Appellant’s In. Br. p. 38.) Again, however, Deaner did

" not appéal from the Trial Court’s June 1, 2015 Order. (See Notice of Appeal.) Therefore, the

myriad issues regarding standing? securitization, and “tender” or payment that Deaner presents in
her Initial Brief are not properly before this Court.

Even assuming, arguendo, that Deaner had preserved such arguments for appellate
review, Devaner’s arguments suffer from multiple fatal defects and are easily dismissed. First,
South Cafolina law is clear that the servicér of a mortgage loan, as well as the Note holder, has
authority to prosecute a foreclosure action, and actual “ownership” of the Note and Mortgage is

not required. Second, Deaner is judicially estopped from challenging. the validity of the

" ' BANA notes that Deaner’s initial brief should be rejected in its entirety for multiple violations of the appellate

rules, and the fact that Deaner is now appearing pro se does not alter this result. See Rule 208, SCACR.
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mortgage loan, as she represented nnder oath in her bankruptcy action that the subject mortgage
loan wés Aa valid first lien on thc Property Vand that she had no counterclaims or claims in setoff.
Third, Deaner’s contentions that securitization of the Note and Mortgage rendered the deb‘c
invalid and/or. unsecured and that MERS lacked authority to assign the Note and Mortgage to-
BANA is contrary to well-established South Carolina law and law from throughout the country.
Fourth, Deaner’s arguments regarding her alleged “tender” of the debt are nothing more than a
sharn and were properly dismissed by the Special Referee.

Finélly, although Deaner does not appear to present any cogent argument that the Trial
Court erred in denying her Motion to Reconsider Judgment, the sole Order from which Deaner

has actually appealed, the Special Referee’s finding of fact that BANA sent a notice of

acceleration to Deaner in conformity with the terms of the Mortgage is properly supported by the

evidence produced at trial. Accordingly, the Special Referee’s final Judgment of Foreclosure.

and Sale and Order denying Deaner’s Motion to Reconsider Judgment should be affirmed.
ARGUMENT

I. The Special Referee’s ﬁnding of fact that BANA sent a notice of acceleration to

Deaner in conformity with the terms of the Mortgage is properly supported by the
evidence produced at trial.

As stated herein above, the only Order from which Deaner has appeéled to this Court is
the Special Referee’s Order entered April 1, 2015, denying her Motion to Reconsider Judgment.
(See Notice of Appeal.) 'Deancr’s Motion to Reconsider asserted that. the Acceleration Letter
intrcduced'at trial was not sent to the Property address as required under the terms of the.
Mortgage and . that the Splecial Referee erred in finding and concluding that the notice was
properly sent. (See Mot. to Reconsider.) In considering Deaner’s Motion, the Special Referee
found thnt the evidence and testimony nresented at the trial was sufficient to meet BANA’s

burden of proof that the acceleration notice was properly given to Deaner pursuant to the terms.
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of the Mortgage. (See Order Denying Def.’s Mot. to Reconsider.) The Special Referee’s ‘ﬁnding

and conclusion was proper in light of the evidence and testimony presented in this case.

Paragraph 15 of the Mortgage governs the parties’ obligations with respect to giving

. notices. (See Trial Ex. 5, § 15.) Pursuant to Paragraph 15 of the Mortgage, “[a]ny notice to |

Borrower in connection with this Security Instrument shall be deemed to havé been ‘given to

Borrower when mailed by first class mail. . . . The notice address shall be the Pfoperty Address
unless Borrower has’designated‘a substitute notice address by notice to Lende;.” (Trial Ex. 5,
15.) At trial, BANA’s corporate witness, Deloney, testified that the Acceleration Létter dated
August 164, 2010, v&;as sent to Deaner by first-class mail according to BANA’s business records.
(Trial T. pp. 13-14, 20, 24.) A copy of the Acceleration Letter; reﬁecting a first-class mailing
bar code, was admitted into evidence without objection. (Trial T. pp. 14, 24; 'fr. Ex. 6.)

Deloney testified that the Acceleration Letter was mailed to the address on file forlsending loan-

related notices to Deaner. (Trial T. p. 34.) Deaner provided no objection to this te'étimony

regarding her mailing address. (Trial T. p. 34.) Indeed, Deaner offered no evidence to rebut
BANA’s evidence that the Acceleration Letter was properly sent to Déaner’s mailing address of
record,. aside from Deaner’s self-serving testimony that she simply didn’t recgive‘ the. letter.
(Trial T. p. 39.) Although Deaner testified that she “probably” could have paid the funds“to cure
the default reﬂected'in the Acceleratidn Letter, Dea.ne.r‘ admitted that she made no payments on
the loan since June of 2010. (Trial T. pp. 39-41.) |

In light of these facts, the Special Referee properly found and concludcd that the
evidence and testimony présented at trial was sufﬁcieﬁt to meet BANA’s burden of proof that the.

Acceleration Letter was properly sent to Deaner pursuant .to the terms of the Mortgage.
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Accordingly, the Special Referee’s Order denying Deaner’s Motion to Reconsider Judgment

should be affirmed.

II1. This Court lacks jurisdiction to consider Deaner’s issues regarding standing,
securitization, and her alleged “tender” of the debt.

The vast majority of beaner’s initial brief on appeal appears to challenge BANA’s
standing to prosecute the foreclosure action on multiple grounds, including that BANA did not
prove “ownership” of the Noté and Mortgage and that securitization of the Note and Mortgage
and MERS’s Assignment of the loan documents sorﬁehow rendered the Note and Mortgage
invalid and/or unsecured. (See generally Appellént’s In. Br.) Indeed, Deaner’s initial brief
appears to be an amalgamation of multiple filings by Deaner in the foreclosure action over the
last two years. (See, e.g., Ans. to Am. Compl. filed July 3, 2013; Am. Mot. to Dismiss ﬁled.
| Aug.. 2, 2013; Memo. in Supp. of Am. Mot. to Dismiss filed Sept. 20, 2013.), Deaner also raises’
| the issue in her Initiai Brief that the Special Referee improperly rejected Deaner’s argumeﬁt that
the debt should be discharged based on her alleged “tender” of an “International Promissory
Note.” (See Appellaﬁt’s In. Br. p. 38.) However, none of these issues were raised in Deaner’s
Motion 'to Reconsider Judgment. (See Mot. fo Reconsider.) Rather, these issues were addressed
either at the February 4, 2015 trial and resulting Judgment Aof Foreclosure and Sale entered
March 10, 2015, or in the Special Referee’s June 1, 2015 Order. (See Judgment of Forecl. and
Sale; Order entered June 1, 2015.) Becausé Deaner has failed to notice an appeal from either thé
Judgment or the June 1, 2015 Order, this Court lacks jurisdiction t§ consider Deaner’s issues.

Under South Carolina law, a party intending to appeal an order or judgment entered by a
Special Referee must serve notice of their appeal within thirty (30) days after receipt of that
order or judgment. Rule 203, SCACR. Indeed, “[t]he requirement of sewiée of the notice of

“appeal is jurisdictional, .e., if a party misses the deadline, the appellate court lacks jurisdiction to .
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consider the appeal and has no authority or discretion to ‘rescue’ the delinquent party by

extending or ignoring the deadline for service of the notice.” Elam v. S.C. Dep't of Transp., 361
S.C. 9, 14-15, 602 S.E.2d 772, 775 (S.C. 2004). Furthermore; under South Carolina law, “[i]t is
axiomatic that an issue cannot be raised for the first time on abpeal, but must have been raised to
and ruled upon by; the trial judge to be preserved for appellate review.” Wilder Corp. v. Wilke,'
330 S.C.A71, 76,497 S.E.2d 731, 733 (S.C. 1998). Thus, when an issue is not éddressed in a trial
court’s judgment or order, and the appellant does not bring a motion to alter or amend the
jﬁdgment or order pursuant to SCRCP Rule 59(¢), the issue is not preservéd for appellate review.
See, e.g., S. Caro_l;'na Farm Bureau Mut. jns. Co. v. S.E.C.U.R.E. Underwriters Risk_Re'tention.
Grp., 347 S.C. 333, 343, 554 S.E.2d 870, 875 (Ct. App. 2001) (holding that issue raised by
appellant to t;ial court that was never ruled on by the trial court was nét preserved for appellate .
review) (citing Noisette v. Ismail, 304 S.C. 56, 403 S.E2d 122 (1991). (issue was not preservéd
for appella)te review where the trial court did not explicitly rule on the appellant's argumént and.
the appellant made no Rule 59(e), SCRCP, motion to alter or amehd the judgment).
Here, Deaner’s global arguments concerning standing, securitization (including the
authority of MERS to as.sign the Note and Mortgage), and tender are predicated on the
" contention that the Special Referee erred by (1) fmding as fact that BANA had standing as both.
servicer of the loan and holder of the Note to prosecute the foreclosure action, (2) finding as fact
that the mortgage loan was a valid lien on the Property, and (3) rejecting Deaner’s argument
regarding her “ténder” of payment. (See generally Appellant’s In. Br.) None of these issues
weré addressed in Deaner’s Motion to Reconsider Judgment or the Special Referee’s April 1,.
2015 Order, from which Deaner appealed. Thus, this Court lacks jurisdiction to consider these

issues raised by Deaner, as Deaner has failed to notice an appeal from either the March 10, 2015
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Judgment of Foreclosure and Sale or the June 1, 2015 Order, the thirty (30) day time frame for
Deaner to appeal either of these mlings has expired, and ultimately, these issues were not
addressed in the Order. being appealed from, even if they had been raised at the hearing on"
" Deaner’s Motion to Reconsider. Therefore, to the extent Deaner’s appeal is baséd on these.
issues, it should be dismissed. | | |

1. To the extent Deaner’s arguments concerningi Standing, securitizatioh, and 'tender

are preserved for review, they suffer from multiple fatal defects and are easily
dismissed. K ' '

Assuming, arguendo,. that Deaner had preserved her arguments concerning standing,
securitization, aﬁd fender for appellate review, Deaner’s'arguments suffer from multiple fatal
defects and are easily dismissed. Deaner’s. arguments, to the best BANA can decipher them,
| ultimately éssert that (1) BANA 1a¢ked standing to prosecute the foreclosure action because: -
BANA 'did not prove that.it was “owner” of the Note; (2) the mortgage loan is invalid and/or
“unsecured in light of an aHegéd securitization of the Note and Mortgage and the “splitting” of the
Note from the Mortgage; and 3) MERS. lacked authority to assign the Note and Mortgage to
BANA, and therefore the Assignment is invalid and fails to -convey an interest in the mortgagé-
loan to BANA. (See generally Appellant’s In. Br.) Deaner’s arguments, however, are Abaseless
and contrary fo both the evidence presented in this case and well-establishea law in both South
Carolina and aroﬁnd the country.

Speéiﬁcally, as discussed in more detail below, South Caroliné law is clear that the:
servicer of a mortgage loan, as well as the Note holder, has authority to prdsecuté a foreclosﬁre
action, and- actual “owne-rslhip” of the Note aﬁd Mortgage is not required. See inﬁ*é, Sectio.n
ILA. In addition, Deaner is judiéially estof)ped from challenging the validity of the mortgage
loan, as she represented under oath in her bankruptcy action that the subject mortgage loan was a

~ valid first lien on the Property and that she had no counterclaims or claims in setoff. See infra,
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Section IILB. Moreover, Deaner’s contentions that securitization of the Note and M'or‘.cgage'
rendered the debt invalid and/or unsecured and that MERS lacked authority to assign the Note

and Mortgage to BANA is contrary to well-established South Carolina law and law from

throughout the country. See infra, Section 1II.C. Finally, Deaner’s arguments regarding her -

alleged “tender” of the debt are nothing more than a sham and were properly dismissed by the
Special Referee. Sée infra, Section IIL.D. Accordingly, the Trial Court properly entered final
- Judgment of Foreclosure and Sale in favor of BANA and denied Deaner’s Motion to Reconsider

Judgment.

A. South Carolina law is clear that the servicer of a 'mortggge loan, as the Note

holder, has authority to prosecute a foreclosure action, and actual “ownership” of
the Note and Mortgage is not required. '

“‘Generally, a party must be a real pérty in interest to the litigation to have standing.’”

Hill v. 8.C. Dep't of Health & Envil. Control, 389 S.C. 1, 22, 698 S.E.2d 612, 623 (S.C. 2010)

(quoting Sloaﬁ v. Friends of the Hunley, Inc., 369 S.C. 20, 28, 630 S.E.2d 474, 479 (2006)).

South Carolina law is clear that a loan servicer is a real party in interest to a foreclosure action

and has the ability to prosecute a foreclosure action. See Bank of Am., N.A. v. Draper, 405 S.C. -

214, 222-223, 746 S.E.2d 478, 482 (Ct. App. 2013) (citing Bankers Trust (Delaware) v. 236

Beltway Inv., 865 F. Supp. 1186, 1191 (E.D.Va.1994) (concluding that both lender and servicer

have standing to foreclose even if servicer is not the holder of the mortgage)). In addition,
pursuant to S.C. Code Ann. § 36-3-301, the person entitled to enforce an instrument includes

“the holder of the instrument.” Id. Notably, this statute expressly provides that “[a] person may

be a person entitled to enforce the instrument even though the person is not the owner of the

instrument or is in wrongful possession of the instrument.” Id. (emphasis added). A “holder” of

the instrument is defined to include “the person in possession of a negotiable instrument that is
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payable either to bearer or an identified person that is the person in possession.” S.C. Code Ann. -
§ 36-1-201(21).

In this case, the ev1dence produced at trial unequivocally proved that BANA was both thel
holder of the Note and the Servicer of the mortgage loan. Deloney, BANA’s corporate witness,
testified at trial that BANA is the loan sérvicer for Deaner’s Ioan- and that BANA and its
predeceésors in interest bégan servicing Deaner’s loén' within one or two months‘ after
origination. (Tﬁal T. pp. 5, 25.) Deloney also testified as to the fact that the Note was end-orsed‘
in blank and that BANA" was in physicél possession of the original Note, Which was présent in
the courtroom during the trial. (Trial T. p. 7.) Mofeoyer, in closing arguments to the Court,
counsel for Deaner stated thét Deaner was not contesting BANA’s standing to bring the -
| foreclosure action. (Trial T. p. 46.) Since BANA unequivocally'derrionstrated its standing to
prosecuté the foreclosure action in this case, Deaner’s argument on appeal to the contrary clearly
fails. 'Therefore, the Special Referee’s Judgment of Foreclosure and Sale and Order denying

Deaner’s Motion to Reconsider should be affirmed.

B. Deaner is judicially estopped from challenging the Vahdl'[V of the mortga ge loan 7
in light of her attestations filed in the bankruptcy action. :

Prior to BANA instituting the subject foreclosure action, Deaner filed a voluntary
Chapter 7 Bankruptcy petition in the Southern Distri‘ct of Georgia. (Se¢ Order -Granting P1.’s
Motion for Summ. Judg. filed Mar. 27, 2014; Aff. of V. Hartley.)' In her bankruptcy petition,
Deaner confirmed BAC Home Loans Servicing, LP, BANA’s predecessor in “i'nterest, as the
holder of-a first mortgage lien encumbering the Property, and Deaner specifically and expressly
stated that she had no claims, counterclaims, or rights to setoff claims to declare as ass?:ts. (See
Order Granting P1.”s Motion for Summ. Judg. filed Mar. 27, 2014; Aff. of V. Hartley.) “[W]here

a party assumes a certain position in a legal proceeding, and succeeds in maintaining that
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position, [s]he may not Athereafter,' simply because [her] interests have changed, aséumc a.
contrary position.” Zimmerman v. Cent, Unioﬁ Bank, 194 S._C.'518, 8 S.E.2d 359, 365 (S.C.
'1'94_0) (internal'ciuotation marks and citation omitted). Tﬁe statements under oath made by
Deaner ‘in her prior bankruptcy action in whicfli she maintained that no setoffs or counterclaims
existed and acknowledging that.BANA had a secured first mortgage lien on the subject: P.roperty.
act as a bar to her éssuming a contrary position in this foreclosure action, including iﬁ this
‘appeal. Accordingly,}Deaner is judicially c.stopped fr&n asserting that -the mortgage lien is
invalid cr. improper in any way. Therefore, the Special Referee did not err in’ diémissing
Deaner’s counterclaims and defenses 1n this actic'ri, and the Special Referee’s Judgrhenf of
Foreclosure and Sale and Order dcnﬁng Deaner’s Motion to Reconsider should be affirmed.
C. - Deaner’s contentions that securitization .of the Note and Mortgage rendered the
debt unsecured and that MERS lacked authority to assign the Note and Mortgage

to BANA is contrary to well-established South Carolina law and law from
throughout the country. ' '

Deaner’s asserticn that securitization of t.he: loan wipes out ’ghe secured mortgage
~obligation ic unsupportable under South Carolina law. As cliscuésed supra in Section III.A, the
holder in possession of a mortgage-backed promissory ﬁote may enforce the note and mortgage
without a further showing that it is the beneficial owner of the note. See Draper, 405 ’S.C.‘at
220-22, 746 S.E.2d at 481-82 {ﬁndiﬁg that a loan servicer was a real party in interest with
standing to enforce the notc and mortgage). Accordingly, securitization of the loan cannot affect
a holder’s right to enforce the note and mortgage. | |
Furthermore, Soﬁth Carolina law is clcar that Deaner -lacks standing to challenge .an_
aésignment to which she is not a party, and South Carolina courts have consistently. recognized
MERS’s authority.as a nominee to éssign rights in rriortgage loan debts. “Generally, a third

person not in privity of contract with the contracting' parties has no right to enforce a contract.”
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R.J. Griffin & Co. v. Beach Club II Homeowners Ass'n., 384 F.3d 157, 164 (4th Cir. 2004)

(internal quotation marks and citations omitted) (applying South Carolina law). A mortgagor is -

only a party to the mortgage, and because an assignment or mortgage is a separate contract to

which the mortgagor is not a party, a mortgagor cannot question its Validity.A See Reese v. U.S.
Bank, N.A., No. 3:11-2990-CMC-SVH, 2012 WL 1952819, at *3 (D.S.C. April 30, 2012).

(“Plaintiff lacks standing to contest the Assignment of the Mortgage. Plaintiff is only a party to

the Mortgage and, because the Assignment is a separate contract to which Plaintiff is not a party,

she cannot question its validity.” (citing R.J. Griffin & Co., 384 F.3d at 164)); In re Kain, No.
08-08404-HB, 2012 WL 1098465, at *8 (Bkrtcy. D.S.C. March 30, 2012) (“Whatever the

context, it appears that a judicial consensus has developed holding that a borrower lacks standing

to (1) challenge the validity of a mortgage securitization or (2) request a judicial determination

that a loan assignment is invalid due to noncompliance with épooling and servicing agreement,

when the borrower is neither a party to nor a third party beneficiary of the securitization

agreement, i.e., the PSA.” (emphasis in original)); see also In re MERS Litigation, No. 09-2119-

JAT, 2011 WL 4550189, at *5 (D. Ariz. Oct. 3, 2011) (“Plaintiffs, as third-party borrowers, are

uninvolved and unaffected by the alleged Assignments, and do not possess standing to assert a
claim based on such.”); rKrielgel v. MERS, No. PC-2010-7099, 2011 WL 494_’7398, at *5 (R.L
Super. Ct. Oct. 13, 2011) (“The assignment from MERS to FNMA did,not cause injufy in fact to
thé Plaintiff, as the assignment did not change his obligation to timely p-ay the'Mortgage Note or
suffer the consequen(;,es of foreclosure.”). Accordingly, because Deaner was not a party to the
Assignment, she therefore cannot question its validity. Seq RJ. Griﬁ‘iﬁ & Co.,384 F.3d at 164.-

Furthermore, South Carolina courts have addressed Deaner’s purported arguments

regarding MERS, and they have confirmed that MERS’s role in assigning mortgages in no way
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undermines the ability of the assignee to foreciose. See Reese v. U.S. Ban Nat’l Ass'n, No.
3:11-2990-CMC-SVH, 2012 WL’1952819, at *3 (D.S.C. April 30, 2012) (“Plaintiff's challenge
to the Assignment is futile, as the Fourth Circuit in Horvcﬁh v. Bank of New York, 641 'F.3d 617
(4th Cir. 2011), recently rej ectedv a plaintiff's claim that only the original lender had the power to
foreclose on avproperty, not the _assigneé of MERS.”). Indeed, in blo'an transactions involving
MERS, South Carolina courts have recoghized MERS’s authority to act as a nominee. See, e.g.,
Kotsopoulos v. Mortgage Electronic Registration Systems, Inc., No. 4:06-1106-TLW-TER, 2007
WL 905094 (D.S.C. March 22, 2007) (dismissing borrower’s Aallegations that MERS had no legall
or equitablé interest in the note and mortgage); In re Kain, No. 08-08404-HB, 2012 WL 1098465
(Bkrtey. D.S.C. March 30, 2012) (rejecting tﬁe notion that an assignment by MERS actihg as
nominee of the lender somehow divided and thereby rendered defectivé a note and mortgage,
and refuting the plaintiffs’ allevgations that they were damaged because they were unable to
determine the ownership of the mortgage.). Thus, MERS had the authority to properly transfer
the Mortgage to BANA, and Deaner’s arguments challenging the foreclosure action based upon
securitization of the loan or the Assignment of the Note and Mortgaée by MERS must be
rejected as contrary to South Carolina law. Accordingly, the 'SpeciaI Referee’s Judgment of

Foreclosure and Sale and Order denying Deaner’s Motion to Reconsider should be affirmed.

D. Deaner’s arguments regarding her alleged “tender” of the debt are nothing more
than a sham and were properly dismissed by the Special Referee.

In her Initial Brief, Deaner alleges that she made “tender” of the judgment debt due by
sending BANA an “International Pr'omi‘ssory Note” _fqr the ﬁlll balance due on the mortgage
loan. (See Ap.pellant’s.Iﬁ. Br. p. 38.) However, as this Court has expresﬂy held, “to constituté
- good tender, the law requires payment to be in money, for the proper arhount due, made to the

proper person, at the proper place.” Keels v. Pierce, 315 S.C. 339, 343, 433 S.E.2d 902, 905-(Ct.
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App. 1993) (erriphasis addé,d) (citing Anderson v. Citizens Bank, 294 S.C. 387, 365 S.E.2d 26

(Ct. App. 1987), overruled on other grounds, Ward v. Dick Dyer & Associates, 304 S.C. 152,A

403 S.E.2d 310 (1991)). More speciﬁcally, “Ia] check is not tender.” Id. (emphasis addéd).
Here, Deaner’s “Intcrnatiori_al Promissory Note” is nothing more than a negotiable
instrument and has the same legal effect as a check. See S.C; Code Ann. § 36-3-104. By
sending BANA the “International Promissory Note,” Deaner merely “tendered” a promise to
pay, ther.eby attem;;ting to substitute one type of evidence of indebtedness for another. Thus,
because the “International Promissory Note” does not constitute a pajment in money, Déaner did

not “tender” the debt due so as to discharge the judgment debt. The Special Referee properly

recognized Deaner’s sham attempt to “discharge” the judgment debt, and accordingly, the

Special Referee’s Order should be affirmed.

CONCLUSION

- For the foregoing reasons, the Special Referee’s Order entered April 1, 2015, as well as
the Judgment of Foreclosure and Sale, should be affirmed in its entirety.

Respectfully submitted,
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September 1, 2015
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VIA FEDERAL EXPRESS SEP 02 2013
" Tracking No. 7812 5274 6040 SC COU rt Of Appeals

Clerk of Court

South Carolina Court of Appeals
1220 Senate Street

Columbia, South Carolina 29201

RE:  Bank of America, N.A. v. Carolyn S. Deaner
Appeal from County of Aiken Court of Common Pleas
Case No. 2012-CP-02-00699
Appellate Case No. 2015-001119

Dear Clerk:
Enclosed please find the original plus one copy of the Initial Brief of Respondent Bank of
America, N.A and the Designation of Matter to be Included in Record on Appeal. Please file the

originals with the Court and return the conformed copies to me in the envelope provided.

By copy of this letter, I am serving the Pro Se Plaintiff the Initial Brief of Respondent
Bank of America, N.A. and Designation of Matter to be Included in Record on Appeal.

If you have any questions or concerns, please do not hesitate to contact me.
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et aylot, 4
Janiere E. Taylor
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