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The PCR judge correctly found that Petitioner did not knowingly and voluntarily
waive his right to appeal the denial of his first PCR application and is entitled to a
belated appeal pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 Q5221 F—
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ISSUE PRESENTED

Did the PCR judge correctly find that petitioner did not knowingly and voluntarily waive his
right to appeal the denial of his first PCR application and is entitled to a belated appeal
pursuant to Austin v. State, 305 8.C. 453, 409 S.E.2d 395 (1991)?




STATEMENT

In October of 2007; the Sumter County Grand Jury indicted Petitioner Pearson for murder
and possession of a weapon during the commission of a violent crime, indictment #2007-GS-43-
849. On May 29, 2008, Petitioner appeared before the Honorable R. Ferrell Cothran, Jr. and pled
guilty to voluntary manslaughter. Jack Howle represented Petitioner at }the plea. Harry Conner
represented the State. Judge Cothran sentenced Petitioner to thirty (30) years. A timély notice of
intent to appeal was filed and the direct appeal pelfected.v On January 26, 2010, the South Carolina

Court of Appeals dismissed the appeal after review pursuant to Anders v. California., 388 U.S.

924, 87 S. Ct. 2094, 18 L. Ed. 2d 1377 (1967). State v. Pearson, Op. No. 2010-UP-042

(S.C.Ct.App. filed January 26, 2010).

On July 9, 2010, Petitioner filed an application for post conviction relief. The State filed
a return on February 17, 2011. On Septeﬁaber 17, 2012, an evidentiary hearing was held before
the Honorable W. Jeffrey Young. J. David Weeks represented Petltloner at the ev1dent1ary
hearing. -Megan E. Harrigan represented the State. In an ordf‘r filed October 23 2012, Judge

Young denied relief and dismissed the application. A notice of intent to anpeal was not ﬁlPd

On February 3, 2014, Petitioner filed a second PCR application alleging ineffective
assistance of PCR counsel in failing to file a notice of intent to appeal. The State filed a return
on May 13, 2014. On October 2, 2014, an evidentiary hearing was held before the Honorable
Clifton B. Newman. Lance S. Boqzer represented Petitioner at the evidenfiary hearing. Daniel
Gourley represented the State. In December of 2014, Judge Newman signed a consent order

granting a belated appeal pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). A

tjmely notice of intent to appeal was served on January 8, 2015. This petition for writ of

certiorari and a separately filed Austin petition follow.
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ARGUMENT

The PCR judge correctly found that Petitioner did not knowingly and voluntarily waive his

right to appeal the denial of his first PCR application and is entitled to a belated appeal

pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991)

iDuring the PCR hearing Petitioner testified that he ‘wrote PCR counsel a letter and asked
him to file a Rule 59(e) r'notion.aﬁer Judge Youﬁg denied re}ieﬁ (App.‘ P 101, line 7 — p. 102, lines
1-3).. A copy of the letter sent to PCR counsel from Peti;ci(;ner was admitted in evidence vv_ithoﬁt
objection. (App. p. 103, lines 5-11). The letter is dated September 23, 2012. In the letter Petitioner
asks PCR c;ounsel to file a Rule 59(¢) rﬁotion and states, “...[P]leas understand quitting or giving up
on my case for me is not a option.” (App. p. 109). PCR counsel did not testify at the hearing.
Neither a Rule 59(¢) motion nor a notice of intent to appeal were filed. The State consented to the
belated appeal. (App. p. 113). The PCR judge correctly found that Gist did not knowingly and
intelligently waive his right to appeal the denial of his first PCR application and is entitled to a

bleated appeal pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).




CONCLUSION

Based on the above argument, this court should allow the bleated appeal pursuant to Austin

v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).

Respectfully submitted,

%M«ﬁyﬁ//ﬁﬂk,

Kathrine H. fc@ms
Appellate Defender
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