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STATEMENT OF ISSUES OF APPEAL

I.

"Whether the Presiding Judge "erred" in his Fiadiags iaq,
Time Barring Appellants' Claims or Causes of Action, Under the
statutory of limitation, When Appellant filed Notice and Motion
under the Doctrine of Equitable Tblliog and Equitable Estoppel?”

IT.

"Whether The Presiding Judge "erred" ia denying aad not
permitting Appellapnt, by Motion For Leave To Amend his Complaiant
before Defendants' were served, Appellaants' Summons aad Complaiat

>n

IIT.
"Whether the first Two (2), Original Prior Unappealed Orders
are binding upon Respondents' in Subséquent motion proceedings,
under Doctrine of the law of case, as a result for the Lack

of Jurisidiction?"

IV.

"Whether One (1) Circuit Court Judge has the power,
authority, jurisdictioa to review, modify, reverse or overrule
the findiangs of another circuit court judge, involviang the same
stated facts, issues, defense or the same subject matter, in

the same action?"

V.

"Whether the Presiding Judge "erred" in his fipdiags, ia

raising "case law," Dorrell verses South Carolina Department

of Transportation," absent from implied-consent pleadiags,

which was aot before him, and plead, "case law," Hill verses

York Couaty Sheriff Departmeat, was implied-coasent before the
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STATEMENT OF ISSUES ON APPEAL, CONTINUED

VI.

"Whether the subsequent Presiding Courts, Judge J. Michelle

Childs (former) Circuit Court Judge, "Lacked the Jurlsdlctlon

of subject matter, to review and to reverse the original

"unappealed" fiadings of Judge G. Thomas Cooper, Jr., and

"whether Judge DeAndrea Gist Benjamin, ''Lacked jurisdiction

of subject matter, to review and reverse the original

"upappealed" findings of (former) Circuit Court Judge, J.
Michelle Childs?" |

_viI.

"Whether the Respordents' Actiop ig both cases, ia 2007-
CP-40-03742, and in, 2009-CP-40-02442, pleading the same stated
facts, issues, defenses, and arguments in a subsequent proceeding
in the same action, '"gave rise" to causes of action of "Abuse

of Legal Process?"

VIII.

"Whether the Respondeats' had a duty to disclose the
material facts to the subsequent Court, those facts the previous

"existed" on the Clerk of Courts' record, aad whether the

Respondents' acted in '"bad-faith," for failure to disclose
those facts—to—thesubsequent—Courts; before those two 27
Courts made its' determination, which resulted to the "outcome"

of the proceeding?"
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STATEMENT OF ISSUES ON APPEAL, CONTINUED

IX.

"Whether The Presidifg Judge "erred" in his Findings, by
Dismissing with prejudice Appellant's Claims or Causes of Actlon
of Duplicity?"

X.

"Whether The Presiding Judge "erred" in his Findiags

by Dismissing with prejudice Appellait's Claims or Causes of
Action of Unclean-Hands?"

XI.

"Whether The Presiding Judge "erred" ia his Findiags
by Dismissing with prejudice Appellant's Claims or Causes of
Action of Civil Coaspiracy?"
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_STATEMENT OF THE CASE

This is af appeal from the fifnal iaterlocutory Order of
presiding Hoporable G. Thomas Cooper, Jr., ifn the Court of Commo#n
Pleas, of the Fifth (5th) Judicial Circuit, graatiag Respondeqts'
Motion to Dismiss, under Rule 12 (b)(6), of the South Carolina
Rules of Civil Procedures.

Appellant, by the way of pro'se, filed his summoqs and
complaint against the Respoandents' for pumerous cause or causes
of action, specifically alleging that the Respoadeats' "kpowingly
and wilfully, misled and misrepresented the facts and material
facts," previously to '"both" subsequeat Courts, and as a
result, the said Respondeats' caused '"both" subsequeat Courts-
to "erroneously," review, reverse aad to overrule, both original
"first unappealed prior Orders, of the first hearings.

Thus, Resposndents' now argues, that the two (2), subsequent
"deposition testimonies of the Appellapt," which were previously
submitted to '"both" subsequent Courts were "additional evideace
,"" ia support of Respondents' two (2), subsequent motions for

summary judgments.

Based—uponthoseaddifjonal facts, represeated by Respondents
before those two (2) subsequeat Courts, both said Courts '"relied"
upon the representations, aad graanted two (2) summary judgment
in favor of Respondents' auad dismissed Appellants' claims aad
causes of action, in cases 2007-CP-40-03742 and 2009-CP-40-02442.

The lower Court in the case, 2013-CP-40-03078, also

dismissed Appellants' actiod with prejudiced.
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STATEMENT OF THE FACTS

IN THE MATTER OF CASE, 2013-CP-40-03078;

This case 03078, surrouinds and involves two (2), previous

cases, case 2007-CP-40-03742, and case, 2009-CP-40-02442;

In this present case 03078, the Respondeats' pled a defense
agaihst Appellaats' cause or causes of action, uader the
statutory limitation period, Rule 8 (c), of the S.C. Rules of
Civil Procedure, oa/or about, June 13, 2013.

The Appellant asserts, oan/or about, October 15, 2012, he
filed a summons aad complaint under the statutory provisions
of § 24-27-100 through 150, of the S.C. Code of Laws, in the
In forma pauperis status, against the Respoadents, uader the
provisions of § 15-3-530, et seq., for claims or causes of action
of Fraud, Fraudulent coanduct, civil coaspiracy, Abuse of legal
process, Bad-Faith, Doctrine of Unclean-Hands, Judge Shoppiag,
uader the Doctrine of Duplicity and breach of solemaly oath
of office;

Under the provision of filing informa pauperis status,

§ 24-27-100 thru 150, it allows a party to file their complaints

and debit their account, even if tﬁe party does not presently
have sufficient fuands in their accouant;

Contrary to Appellants' filing and request as permitted
by the aforesaid statute provision, on/or about, October 27,
2012, (See, Returped Legal Correspondance Letter from Ms. Judy

N. Davis, Civil Manager Record Division), Ms. Davis, ifterferred
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with the process of the informa pauperis, aot upderstapnding
ard kaowing how it function, did not permit Appellant to file
his summons and complaint, and returned the summons and complaint

to the Appellant on many occasions; (S(’_Q/\ C,\e\/ K/S RC,LL‘V—A)

As a result, of any success of filipg with the Court, as
a aforesaid (Richland Coupty Court of Common Pleas, Fifth
Judicial Center), because of Ms. Davis, inactions;

That, oft/or about, January 31, 2013, the Appellant filed

a "Petition For A Writ of Mandamus ," with the S.C. Supreme Court,

against the respective Ms. Judy N. Davis, Clerk of Court's
inactions, (See, Appellaat's Writ of Mandamus) ;

| That, as a result, of filing the aforesaid "writ," on/or
about, February 21, 2013, the Chief Justice, Honorable Jean
H. Toal, of the S.C. Supreme Court, returned a letter of
disposition, and asked the respective Clerk of Court, Jeanette
W. McBride, to return a letter, specifically addressing why
she (Ms. McBride, Clerk of Court), did not allow Appellant to
file his summons and complaint uader the statutory provision

of § 24-27-100 thru 150, within 5 days of the letter; (See,

Letter—of Honorable Jean H. Toal, Chief Justice, Dated February

21, 2013);

1h response,; the aforesaid letter of Hoporable Jean H. Toal,

Mr. Larry C. Smith, Attorney of the Richland Couaty Attorpey's
office, sent a letter to the Hoqaorable Jean H. Tonal, Chief

Justice, of the S.C. Supreme Court and to the Appellant and

apologized for Ms. Davis' inactions; (See, Lette
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Smith, Richland County Attoraeys' Office, Dated February 27,

2013); Mr. Smith, asked the Appellaat in behalf of the Clerk

of Court, to return his summons and complaint;

However, opn/or about, May 22,72013, the Clerk of Courts'
office, filed the Appellant's summons aid complaiat, even so,
from the circumstance was outside of Appellaat's coantrol;

(See, Appellant's Summons and Complaint and Affidavit of Service,

Dated, 0n/Or About May 22, 2013):
That, on/or about, June 13, 2013, the Respondeats' retura
their disposition, a Motion to Dismiss, under Rule 12 (b)(6),

of the S.C. Rules of Civil Procedure; (See, Respondents' Motiogn) :

and on/or about, Jupe 26, 2013, Appellant served Respondents
a Notice and Motion to Oppose, under the Doctrine of Equitable

Tolling aand Equitable Estoppel and Gap Tolling; (See, Appellaqts'

Notice and Motion to Oppose);

That, oa/or about, April 24, 2014, a motion hearing was
held at the Richland County Court of Common Pleas, before
presiding Hofiorable G. Thomas Cooper, Jr, Duriing the aforesaid

hearing, the presidiag Court asked the Appellant, "what are

his (Appellants') complaint is all about?"

Specifically, Appellant asserted, on/or about, Jaanuary
10, 2008, a motion hearing was held before the same presiding
Court (Hoaorable G. Thomas Cooper, Jr.), and both parties

submitted their issues, defenses and arguments;

That, on/or about, January 14, 2008, by Order, the presiding




Court ruled, "Matters under Advisemeat; (See, Judge Cooper,

QOrder);
Furthermore, on/or about, March 26, 2008, by Order of the
same presiding Court, ruled, "Based upon the submissions

of ~ the pro'se Plaintiff and Defendants, '"there are issue

of facts to be resolved at trial, and the presiding Court "denied

Defendapts' motion for summary judgment; (See, Judge G. Thomas,

Cooper, Jr., Order, Dated March 26, 2008); (For The Case of,

2007-CP-40-03742);

That, in that matter, said Defendants' (Respondents) did
not filed hotice and motion to amend or reconsider, under Rule

52, or 59 (e), of the S.C. Rules of Civil Procedure; Nor did

the Defendants' (Respondents) appealed the presiding Court's

Order (March 26, 2008); But instead of appealing the Court's

Order, Defendants' (Respondents') on/or about, August 2008,

filed Notice and Motion for a Depositioan, which occurred on/or

about, October 15, 2008; (See, Record of Deposition Hearing);
The Deposition hearing as a result, repeated the same

questions, the same discovery matters as it did prior to the

March 26, 2008, adjudiciatioan;
That, on/or about, May 07, 2009, Defendants' Couasel Heath

McAlvin Stewart, III, (Who, also is a party in this action,

03078); filed a second subsequent notice and motion for summary
judgmeant, "re-litigating the same issues, facts, defenses aad

argumeants, iN the case, 2007-CP-40-03742;
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That, oa/or about, January 14, 2010, a motion for summary
judgment subsequeat hearing was held at the Broad River
Correctional Via, Courtroom area, before (former) presiding
Honorable J. Michelle Childs, who has succeeded as a U.S.
District Court Judge, in the U.S. District Court;

Durifng that hearing aad in the Order, the Defendaats'

Counsel Heath M. Stewart, III, (Who is Respondeat ia case, 03078)

coatended and raised the defense, "That Appellants' (Plaintiff)

g claims is "barred" by the South Carolina Workers' Compepsation

Act, "exclusive remedy."

L - The Appellant motion to "objected," Respondents'’ defense;
(See, Appellants' Notice and Moﬁioﬂ To Oppose, Defendants'
Defense);

Contrary to Appellants' objection, the Respondent Heath

M. Stewart, III, objected and argued on the grounds that,

"Defendants’' did not raised South Carolipa Workers'

Compensation Act "exclusivity" in the previous summary

] judgment Order; (See, Record of Judge J. Michelle Childs'

Order, dated Jwie 10, 2010, On Page 11, Paragraph 01, Lines

2 08, 09 and 10;

That, on/or about, September 06, 2007, the Richland Couaty

|

éf Court of Common Pleas, Clerks' record shows and established

z

| clearly that the Respondents' or Defendants' Counsel LeRoy Free

Laney, (Who is an party in this action, 2013-CP-40-03078), filed

their "Answer" pled and raised on Page 05, Paragraph { 36, as

an affirmative defease, For A Fifteefntth (15th) Defense as

oF 4§

provided:

PAGE

S o T e b b S S




Defendapts' Counsel, LeRoy Free Lapney, Fifteenth Defense:

Paragraph § 36 provided: '"The Plaintiff is "barred" from

recovery under the South Caroliaa Workers'
Compeansation Act as the Act provides for an

"exclusive remedy" injuries such as Plaintiff

allegedly sustained;
(See, Record, Defeadants' Couasel Answer, Dated
Séptember 06, 2007, Page 05, Paragraph { 36, For
A Fifteenth Defense):
See, Also Appellants' filed "Reply" to Defendants' Answer, Dated
on/or about, September 24, 2007, Case 2007-CP-40-03742;

That, oa/or about, June 10, 2010, the subsequent presidiang
Court (Judge J. Michelle Childs), "relied" upon Respondeats'
representation and granted summary judgment to Defendants' and
dismissed the Appellant's claims; (See, Judge Childs' Order);

IN THE MATTER OF CASE, 2009-CP-40-02442:

That, on/or about, April 02,'2009, Appellant filed summoas and
compiaint against the South Carolina Departmeat of Corrections
for grossly pegligent § 15-78-60 (25), and for intentional
assault and battery, § 15-3-530 (5);

That,—ocilor-about, May 18, -2009, bDefeaAdants'-counsel,—Heath———

M. Stewart, III, (Who is Respondents), filed their "Aanswer"
to the aforesaid complaint;

That, on/or about, October 07, 2009, Respondents' filed
Notice and Motion for summary judgment and Appellant filed his

Opposing Motion, Affidavits and other materials;
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That, on/or about, January 14, 2010, a motion heariag was
held at the Broad River Correctional Ipastitution, Via Courtroom
area, before (former) respective Circuit Court Judge, J. Michelle
Childs; Both parties presented their issues, defenses and
arguments;

That, on/or about, April 05, 2010, the (former) presiding

Court, by-Order, found and determined that, "Plaiantiff has

pled a cause of action for grossly negligent against the

Defendants' (As Aforesaid, SCDC), the same Court also found

and determined that, "Plaintiff has stated a cause of action

upoa which can be grapnted for ipntentioanal assault aad battery,

against the Defendants';

Furthermore, the (former) presiding Court found aad

determined that, !"Both parties have alleged facts that have

"created" a genuine issue of material facts, etc. (See, Judge

J. Michelle Childs' Order, Dated ofi/or About, April 05, 2010,

Page 02, Paragraph § 02); (For The Case of, 2009-CP-40-02442);

Contrary to the (former) Circuit Court Judges' Order, the

Defendants' couansel Stewart, III, (Who is Respondent in Case,

2013-CP-40-03078), choosed not to motion to amend or motion
to reconsider, the aforesaid Order, which was against them,

fior or neither did the Defendants' appealed the (former)

presiding Court's April 05, 2010, Order, but instead, filed
a fotice and motion for Depositiof; (gee, Defendants' Counsel's

Heath M. Stewart, III, Motion for Deposition);
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That, on/or about, May 14, 2010, a deposition hearing was
held at the Broad River Correctional Iastitution, Via Courtroom
and as a result, the said deposition '"repeated" the same issues,

same facts and questions, as it involved Appellants' prior

discovery; (See, Appellaat's Discovery Requests and Respoadents'

Responses) ;

That, on/or about, February 23, 2011, Defendants' Counsel

Nikole H. Boland (Who is Respondent) became a substitute legal

counsel for Defendants, South Carolina Department of Corrections,
Etc.; to replace Respondent, Heath M. Stewart, III, who,

"resigned" from the Law Firm of Riley Pope & Laney, LLC;

That, on/or about, the aforesaid time, in Paragraph § 02,

Respondent Nikole H. Boland, filed a subsequent gotice and motioQ
for summary judgment; That, opposifng to Respondents' said motion

the Appellant filed Ootice and motion; (See, Respondents' and

Appellant's subsequeant motions);

That, on/or about, August 31, 2011, a subsequent motion
for summary judgment hearing was convened and held at the

Richland County Court of Common Pleas, before presiding Honorable

De Andrea Gist Benjamin; Respondent Nikole H. Boland, as legal
counsel for Defeadants (SCDC), presented to the presidiig Court

and to the Appellant a "Memorandum in support'" of their aforesaid

motion, in which it identified '"the same stated facts, the same
issues, the same defenses and the same argumeats, as were
presented in tne first original motion hearing before the

(former) presiding Honorable J. Michelle Childs, in the January

14, 2010, proceedings; (See, Respondents' Memorandum In Support
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of Summary Judgmeat, Dated Auqust 31, 2011);

During the proceedifng, Appellant explained to the presiding

Court, that the subject matters the Defendants' Couasel Boland

Antending to present has already been addressed before the

(former) presiding Honorable J. Michelle Childs and to presiding

Honorable L. Casey Manaiag, but on the coatrary, the subsequent

hearing Court (Respective, Judge Bepjamin), orally rule that

it's court, will hear the Respondents' said motion; (See, Record

of Transcript of Hearing, Case 2009-CP-40-02442);

That, on/or about, October 17, 2011, by Order, respective

presiding Court as aforesaid, '"overruled" the first original

Order of the (former) presiding Honorable J. Michelle Childs,

(Which prior unappealed Order was dated, April 05, 2010), and
the respective subsequent presiding Court granted summary
judgment in favor of Defendants' (SCDC), and dismissed

the Appellaats' claims and causes of actioan; (See, Subsequeat

Order of Judge De Aadrea G. Benjamin, Dated October 17, 2011);

That, on/or about, September 29, 2011, Appellaant filed

Notice and motioans, askiag the subsequent Court to amend or

torecoasider, under Rule 59 (e), of the S.C. Rules of Civil
Procedure, and respectfully request the same respective Court

to '"withdraw or recuse it's ruliang," and as a result, the

Court denied Appellaats' said motions; (See, Judge Beojamips'

Order, Dated September 29, 2011);
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That, Appellant did flot appealed the subsequent Order of
presidifng Hofiorable Benjamin, and sougnt to file a Rule 60 (b)
(4), of the S.C. Rules of Civil Procedure, but nothiag availed
on the motions;

That, on/or about, May 29, 2014, in the case of, 2013-CP-
40-03078, by Order of presiding Hoonorable G. Thomas Cooper,
Jr., granted Respondent's Motion to Dismiss, Appellaant's claims
or causes of action, with prejudice; Following the said Order
op/or about, June 06, 2014, Appellaat filed Notice and Motion
to amend and to recoasider, uidder Rule 52 (a), and 59 (e), of

the S.C. Rules of Civil Procedure; (See, Appellants’ Notice

’abd Motion);

On contrary to Appellaats' Rule 52, and 59 (e), said motions
on/or about, March 02, 2015, the respective presiding Court,

"denied" Appellants' motioas; (See, Judge G. Thomas Cooper.,

Jr., Order, For Case, 2013-CP-40-03078);

Finally, op/or about, March 23, 2015, Appellaant filed a
Notice and Motion to Appeal, presiding Court's Order; (See,

Appellant's Notice and Motion to Appeal);

(END OF APPELLANTS' STATEMENT OF THE FACTS)




STANDARD OF REVIEW

PRO'SE LITIGATION:

The U.S. Supreme Court has copisistently held that '"they" |
do not impose on persofis 'uplearaned" in the law the same higﬁ
standards of the legal art that they might place on the "members"
of the legal profession; (Citing from Authorities held 1iaq,

Pollard vs. United States, 352 U.S. 354, 363 (1957); Pro'se

litigants are held to "less striagent standards" than formal

pleadings drafted by Lawyers; (Citing from Authorities held

in, Haines vs. Kerner, 404 U.S. 519, 523 (1972); Ericksoga vs.

Pardus, 551 U.S. 89, 94 (2007); Gordoa vs. Leeke, 574 F.2d 1147,

1151 (4th Cir. 1978);

Also See, Keeler vs. Mauney, 500 S.E.2d 123, 125 (S.C.

App. 1998); and Also Citing, Heary vs. City of Rockhill, 376
U.S. 776 (1964);

PREPONDANCE OF EVIDENCE

In Appeals Court, this Court has authority to find facts
ipn accordance with its owp view of the "prepondance of evideqce,"”

Citing from Authorities held in, Tracy vs. Tracy, 682 S.E.2d

14, 16 (S.C. App. 2009); Citiang from Authorities in the Appeala-
bility statute §14-3-330, of the S.C. Code of Laws;

Where the issue iftvolves the jurisdiction, the Appellate
Court can take its' own view of the prepoadance of evidednce,
and review the "eatire" record and resolve "jurisdictional"
doubt, and resolve '"jurisdictional fact and law, under the S.C.

Statute Code of Laws, § 14-3-330, and uunder the S.C. Constitution




provisiosn, Article 4, Section 5; Also Citiag From Authorities

held in, State Ex Rel. Medlock vs. Love Shop, LTD, 334 S.E.2d

528 (1985);

According to the authorities held in, State vs. Brown,

570 S.E.2d 559 (S.C. App. 2002), (Holdiag, "Subject matter of
jurisdiction can be "raised" at any time, and can be raised
"sua-spopte'" by the trial Court;"

"Lack of jurisdiction of the subject matter can be raised
at aay time, and "cannot" be "waived" evea by coaseat and
may be raised in this Appellate Court for the first time without

an exception; Citiag from Authorities held in, State vs. Browq,

570 S.E.2d 559 (S.C. App. 2002); Also Citiag from Authorities

neld in, Blanton vs. Stathos, (S.C. App. 2002), (Holding,

"A judgment by a Court "without" jurisdiction of both parties
and of the subject matter is "aullity and void, aad without
legal effect;

Furthermore, this Court of Appeals ruled and concluded,

i the "Blaptons' Court, "and must be treated by the Courts

whefever apd for whatever purposes it is presepted and relied

Or_";"
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. ARGUMENT TI.

"Whether the Presdipg Judge "erred" in his Fiadiqgs in,
time barring Appellants' claims or causes of actiopn, upder the

statutory limitation, whea Appellaat filed onotice and motion

ujsder the "Doctrifle of Equitable Tolling and Equitable Estoppel?"

The Appellant argues, in reflectipg from his '"Statement

of The Facts, that on/or about June 24, 2013, he filed a (potice

and motion ufider the provisions of the Doctripe of Equitable
TolliNg and Equitable Estoppel; Citing from Authorities held

in, Dilliod CouQty School District No. 02 vs. Lewis Sheet Metal,

332 S.E.2d at 561 (Ct. App. 1985); (Holdiag, "The doctrige of
equitable estoppel is '"reserved" for "extraordiflary circumstaqce,
" beyond the coatrol of a party or claimaQt;"
Under the doctrine of "equitable tolligg," it allows a
party or claimapnt to ifiitiate aa actioQ beyond the '"statutory
"

limitationNs deadlipes. Which is typically available '"oqgly if,"

the claimaot or party was preveQted iO some "extraordipary way,"

from exercising his or her "rights," as the Appellants' record

demopnstrated that the respective Clerk of Courts' staff, Ms.

Judy N. Davis, did; (See, Appellants' Statemept of The Facts);

The Appellaoat asserts apd argues, referripng to respective
Ms. Davis, Mapager of Civil Records, of the Richland County
Court of Common Pleas, the lower presiding Court "erred" and
should have allowed Appellagt to proceed with Appellants' causes

of actions under the doctrine of equitable tollipng, as a matter

of law;
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APPELLANT'S CAUSES OF ACTION TIME BEGAN TO ACCRUE:

Appellant asserts and argues, his causes of action begap
to rup its' course, from the time, on/or about, Jaquary 14,
2010, ip the subsequent motion heariQg, whea the Defendants'
coupsel and.Respondeot, Heath M. Stewart, III, ia the case of,
2007-CP-40-03742, kaowingly and wilfully asserted and represerited
a false statement of material fact, ip a judicial adjudication

process before (former) presiding Circuit Court, Honorable J.

Michelle Childs;
Respoadents' Heath M. Stewart, III, engagéd i conduct
which ipvolved deceit, dishonesty aand misrepresenfation, the

record shows ip (former) respective Judge Childs' Order, Dated

Juge 10, 2010, of1 Page 08, Paragraph 1 03, Last Line 03, provided

ip pertiQent parts, held:

“Défendants' contead that Plaintiff's action is
barred from (Coationued Page 09, Paragraph 01,

Liaes 01-03, Provides iq pertident parts, held:
"recovery'uoder the Act as it provides the

"exclusive remedy" for i0juries such as Plaintiff

allegedly sustained, etc. (See, Judge Childs' Order,
June 10, 2010 _Case, 200

$

O S—CP=40=037427~

The Respoadents' Heath M. Stewart, III, further engaged
in conduct which demo@strated deceit, dishonsety and
misrepreseqatation to the Court,(see, Judge Childs' Order, on
Page 11, Péragraph . 01, Lines 08 thru 10, ia pertineOt parts:

"Finally, Defeadants' did flot raised '"Workers'
Compensation exclusivity in their previous summary
judgment Order, etc.(See, Judge Childs' Order);

PaGe




Appellant submits to this Court and show clearly by the
record of the Richland County Court of Commopn Pleas, Clerks'

office reveals, that oa/or about, September 06, 2007, Defendants'

-~

Counsel LeRoy Free Laney, who is Respondent in this action 2013-

CP-40-03078, filed their "Answer' and pled for a Fifteepth (15th)

Defense, on Page 05, Paragraph { 36, in Case 2007-CP-40-03742,

provided in pertinent parts, held:

 36. "The Plaiatiff is "barred" from recovery
under the South Carolina Workers'
Compensation Act as the Act provides for

an "exclusive remedy" for ipjuries such

a as Plaintiff allegedly sustaioned; (See,
Richlaad CouQty Court of Common Pleas, Clerk
of Court's filed Record, September o6, 2007);

(See, Also Appellant's Filed "Reply,' oa/or about, September

24, 2007, Case 2007-CP-40-03742);

The Appellant argues, the previous Order of respective
(former) Judge Childs and the aforesaid Resporndents' Answer
demonstrated aod '"give rise" to a cause of action of "Fraud."

Furthermore, Appellant argues, the Respoadent LeRoy F.

Laney, possessed with kaowledge of these material facts, but

oa the contrary failed to correct it and failed to withdraw
from the frauduleat coaduct, and remaiced ia "silents" to the
(former) subsequeat Court, and as a result, received the award
of favor of summary judgment;

Therefore, citing from authorities held in, Mario vs. Lewis,

389 S.C. 216, 697 S.E.2d 684 (S.C. App. 2010); (Holding, "A

frauduleat act elemepnt is met by any act characterized by
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"kaowipngly" Dbeing dishonest ia fact, aad igp "unfair dealings;"
Appellant argues, with Respondents' coflduct im miod, they
(Respofdeqits) kaew that they pled and raised the S.C. Workers'

Compensatioa Act "exclusive remedy" as a defense, in the first
origifNal Court hearifng before presidicg Hofiorable G. Thomas
Cooper, Jr., oﬁ/or about, September 06, 2007, and January 10,
2008, prior to the March 26, 2008, adjudication process;

Citing from authorities held ia, Jacobson vs. Yaschik,

155 S.E.2d 611 (1967); (Holding, "Non-disclosure, becomeé
frauduleat when it is the duty of the "Respondents' acting as
lawyers or beidag held as officers of the Court, haviag prior
kaowledge that such material facts exist, but failed to disclose
the pre-existed facts to the presidiag Court, to the detrimental
ifijuries and loss of the Appellant is frauduleat;

The Respondents' owed a duty of trust to disclose the

previous material facts existed oa the aforesaid record to the

(former) subsequent presiding Judge Childs. If the Respondegpts

had disclose such facts to the (former) presiding Court, the

outcome of the summary judgme(t adjudication hearing would have

been differedt;

Under the authorities held iq, LogaQ vs. Cherokee Landscap-

-iag & Grading Co., (S.C. App. 2010) 698 S.E.2d 879, 240;

(Holding, "Uader Rule 12 (b)(6), of the S.C. Rules of Civil
Procedure, the S.C. Court of Appeals held, "a motion for failure

to state facts sufficieat to comstitute a cause of actioqn or

causes of action, "should aot be sustained," if the facts alleged
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and infereaces reasopably deducible therefrom would entitle

the Appellant to any "relief" on any theory of the case;

Furthermore, citing from authorities held in, Charleston

Couaty School District vs. Laidlaw Transit, Inc., (S.C. App.

2001) 559 s.E.2d 362, (Holdimg, "It is not whether the party
will ultimately ‘'prevail" or is likely to prevail, but whether
the claimant is efititled to support claims alleged ia his
complaiot;

For the these foregoing reasons the Appellaht respectfully
request this Court would reverse the respective lower Courts'

Findings in this matter.

ARGUMENT T7I.

"Whether the Presiding Judge "erred," in depying and not

permitting Appellamst, by Motion for leave, to Amend his Complaint

before Defendants' were served Appellants' Summofqis aad Complaint?

The Appellaqt argues and asserts, on/or about, April 24,
2014, during the said motion heariqg in the case of 2013-CP-

40-03078, presiding Court as aforesaid mention, made meOtion

Doctrige;'

to Appellant ifi regards to Appellant's filed motion to'amend
complaint, but the presiding Court failed to continued to
address the said motion appropriately ia the presiding Court's

figal "FiQdiqgs;" (See, Appellants' Traascript of Record) ;

Appellaants' said motion to amefid, refers to Rule 15 (c),

of the S.C. Rules of Civil Procedure, under the "Relatio0-Back-

' Such matters in Appellant's opposifng motion, arose

out of the same action, aad such motion were filed on/or about,
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July 10, 2013; (See, Appellants' Notice and Motion To Amend);

For these reasons, the Appellant respectfully request this
Court to "reverse" the lower Court's Fifdifigs and allow the

Appellant to amead his Complaint.

ARGUMENT TIII.

"Whether the first Two (2), Original "prior unappealed

Orders,'" are binding upon Respondents' in subsequent motion

proceedifgs, under Doctrine of the Law of the Case, as a result,

for Lack of Jurisdiction?"

The Appellamt asserts and argques, reflecting from and as
a result of the respective lower presidicg Courts' Findings,

ia it's Order, oa/or about, May 29, 2014, ia the case 2013-CP-

40-03078, wnich provided in pertinent parts, Page 03, Paragraph

1 01, 02 and 03, held:

"Oa March 26, 2008, this Court issued an Order "finding
"

that "there were issues of facts to be resolved at trial;

(See, Presidiag Judge Cooper, Jr., Crder);

The Appellaat argues and asserts, that as a matter of law,

such aforesaid findings decided the merits of the issues of
the cause of action aand precluded the Defendaots' summary

judgmeft motion; (See, Respective, Judge G. Thomas Cooper, Jr.,

Original Order, Dated March 26, 2008, ia the Case of, 2007-CP-

40-03742);

According to the Authorities cited in, Speqncer vs. Miller,

192 S.E.2d 863 (s.C. 1972), (Holdimg, "Oace trial Judge having
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"found" that triable issues "exist," trial judge must leave
those issues for a jury to determine; (See, Also, Authorities

neld iQ, Baril vs. Aikep Reg'l Medical CeNters, 573 S.E.2d 830

(Ct. App. 2002),(Holding, the merits of the issues found by
a trial Court should be determined by a jury;
Appellant argues the results from the first hearing Court

should have beea tried by jury; Baril vs. Aikepn Reg'L Med.,

Center, 573 S.E.2d 830 (Ct. App. 2002);

The Deferidaats' ia the aforesaid Case, 03742, were the

"aggrieved party," urider Rule 201, of the S.C. Appellate Court
Rules and had standing aad a right to appeal, the first Court's

Order, but chosed aot to appeal; § 14-3-330; Citing from Authorit

-ies held ia, Shaw vs. City of Charlestoa, at 567 S.E.2d 530

(S.C. App. 2002); (Holding, a party whose i0terest was affected
by an "adversal Order" in aft bindifig adjudication that substant-
-ially affected the rights of the grieved party has "standing
aad a right to appeal; Rule 207, S.C. Appellate Court Rules

aid § 14-3-330, s.cC. Appealability Statute Code of Laws;

The Appellant argues aad asserts, that RespoadeQts' never

made—any me(tion to the lower Court, in this case 03078, for

did the Respofideats' or actirlg as Defeadants' legal Coufisel,
i the two (2), previous subseque(rt heariag, iN cases 2007-CP-

40-03742 and 2009-CP-40-02442, that they (Respondents) did fot

appealed the first original Orders;

- Iy support of these facts, citing from authorities held

in, State Ex Rel. Medlock vs. Love Shop, LTD, 334 S.E.2d 528
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(1985), (Holdiag, "That, the second hearing Judge was '"bound"
by the Findings ofrthe "first hearing Judge, on grouads of the
same stated facts, in the same action, whom the first hearing
Judge entered judgment;

Furthermore, the Love Shop, LTD, Court held, "It was 'clear

-ly," impermissible error" for the second hearing Judge to

review and to reverse the findings of the first hearing Judge
after tne first hearing Judge entered judgmeat;

Likewise, Appellant argues and asserts, and applying the
same standards to both previous Cases, 03742 and 02442, in 03742,

as a matter of law, it were "impermissible error'" for the

(former) respective presidiang Court (Judge J. Michelle Childs

agd respective subsequent Judge DeAadrea G. Benjamia, to "revigy

and to reverse the first hearing Judge(s) Findings, after the

two (2), first hearing Courts entered judgment;

In additional, the respective lower presiding Court ruled

i& it's May 29, 2014, Order, ia case 2013-CP-40-03078, oa Page

08, Paragraph f 02, held:

"Moreover, it is clear from the record that both

second summary judgment motions were supported by additiofal
evidefice i the form of deposition testimoay." (Further), Accord-
-ingly, as the second summary judgmeat motioQs were "procedurelly
" allowed, there could "not" have beea any misfepreseﬁtation

by "RPL" (Riley PoPe & Laney, LLC, Law Firm), to the Plaintiff,
Etc.

Appellant arques and asserts, ugder Rule 43 (L), of thne

S.C. Rules of Civil Procedure, provided:
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Rule 43 (L), S.C.R.C.P provides: Subsequent Applications

for Order After Refusal: "If any motiop be made to any judge

afid be deadied, in whole or in part, or be grahted conditionally,

no" subsequepnt motion upon "the same" stated facts shall be

made to any other judge in that action;

The Defendants' said depositiopns testimopy was "cumulative

ia Nature, because the record clearly established the facts

i@ DefeGdaots' said May 07, 2009, i Case 03742, and October

07, 2009, ifi Case 02442, was cumulative ifi effect; The DefeQida(ts

pled ald raised the same "exclusive remedy defe@ise, ofi/or about,

September 06, 2007, and represented a false statement of material

facts to the (former) subsequent Court, that Defeadaits' never

raised the workers' compensatiofi exclusivity defeqse in the

previous summary judgmefit order;

Citing from authorities held in, Nelson vs. Charlestop,

Afld Western C., Railroad Co., 98 S.E.2d 798 (S.C. 1957), (holding

"The S.C. Supreme Court ruled, "In order to escape applicatioa

of the "doctrine of the law of the case," there _must  be

a "material change ia evideace;" Additional evidence cumulative

io nature will "not" take the case out of the rule to coastitute
a material change, where evidepnice of '"the same class and

character was consider op the former appeal; 3 Am. Jur., Appeal

& error, section 1000;

The Appellant argues, that, both '"depositional testimoaies,
iy the previous cases, 03742 and 02442, as a matter of law,
which Respondents' claimed to use as "additional evidepce,"

gave rise to "cumulative ia fact, evideace of the same class,




same nature in effect because it was "pled, aad raised oa/or
about, September 06, 2007, and on/or about, October 01, 2007;

(See, Defendants' Answer, on Page 05, Paragraph 36, For A (

Fifteepth (15th) Defense, Affidavit of Lt. Morris Elmore, and
Discovery Requests and Responses);

(Also See, Defendants' filed motion for summary Jjudgment

ia the case 2007-CP-40-03742, dated oan/or about, October 26,

2007, and _compare it with the May 07, 2009, Subsequent Motion

for summary judgmeat, both issues raised in Defepdants' said
are the same and were heard and examined and adjudicated on/or
about, March 26, 2008);

(Also See, Defendants' filed motion for summary judgment

in the case 2009-CP-40-02442, dated on/or about, October 07,

2009, Defendants' Memorandum In Support, Dated January 06, 2010,

and compare it with the Subsequeat Motion for summary judgment

Dated February 23, 2011, aad Defendaats' Memorandum In Support,

Dated August 31, 2011, both issues, defeases and arguments

submitted by Defendaats' in the subsequent proceedifngs _are

the same subject matters, submitted previously before (former)

Circuit Court Judge J. Michelle Childs, April 05, 2010;

That, as a matter of law, citing from authorities held

in, Watson vs. Goldsmith, 31 S.E.2d 317 (1994);(Holding, "An

"estoppel by record" is the preclusion to deay the "truth" of
matters set forth in a record, whether judicial or legislative,
and also to deay the facts adjudicated by a Court of competent
jurisdiction and is "binding" on the parties and those privities

with them;




That, as a matter of law, Respondents' are legally "estopped

by the previous filed record; Watson vs Goldsmith, 31 S.E.2d

317 (1944);

The S.C. Supreme Court ruled in, McLeod vs. Sandy Island

Corp., 264 5.C. 463, 215 S.E.2d 903 (S.C. 1975); (Holding, "

Defendants' in an action must plead all his/her defenses, whether
legal or equitable, and he is "estopped" by judgment ia the

first proceeding from iastituting a separate proceeding on the
same cause agaiast the same party;

In the Eichmaans' Court, cited as Eichmaa vs. Eichmaa, 329

S.E.2d 765 (1985); (Holding, "Despite of husband's coatention
that "he did not raise issue of pateraity in the previous support
proceedings," an '"prior unappealed Order," determiaing the
paterpity issue to child, "barred" husband under the doctrine

of res judicata;

Further, the Eichmans' Court supra., held, "prior to the

judgment Order, there was before that Court: 1). The Complaint,
2). The filed Answer and Couaterclaim, 3). A Reply, aand, 4).

An Order issued ob/or about, October 08, 1979;

In—addftionally, thé Eichmands' Court, Supra, held, "because

the husband "neqlected" to plead or raised the pateraity issue

by motion before judgment entered, the husband is "barred" from

pleading or raising the paternity issue ina a "subsequeat"
proceeding, uader the doctrifne of res judicata, Rule 8 (c),

Rule 43 (L), of the S.C. Rules of Civil Procedure;




Likewise, holding the same standard of law, in the Eichmans'

Court, supra., in both previous subsequeat cases, 2007-CP-40-
03742 and 2009-CP-40-02442; The Respondents' are "barred" from

pleading or raising the "S.C. Workers' Compensation Act Exclusive -

Remedy," as an affirmative defefnse in the subsequent proceediag,

after judgmeat entered;
The Respondeants' failed to plead or raise the "exclusive

remedy," as a defense by "motioa" before judgment entered; How-

-ever, Respondents' pretended in the subseduent Court that théy

did not raise tne workers' compeasation exclusivity in the

previous summary judgment Order (March 26, 2008, Order), which

the Clerk's record shows that Respondents' did; (Septémber 06,

2007, filed Answer, Page 05, Paragraph (36, 15th Defease;

Respoadents' were in posssession of the knowledge of the
record, and wilfully violated Rule 43 (L), of the S.C. Rules
of Civil Procedure, afd as a matter of law, Respoadents' are
barred uader the doctrine of res judicata, doctriane of the law
of case, as a result, from prior unappealed orders, for the

lack of jurisdiction, Eicnmaa vs. Eichman, 329 S.E.2d 765 (1985);

For the foregoifng reasons set forth herein, Respondents'
are "bound" by the first unappealed orders, and Appellaat
respectfully request this Court to reverse the prior unappealed

orders for the lack of jurisdiction.




ARGUMENT 1IV.

"Whether One (1), Circuit Court Judge has the power,
authority or jurisdiction to review, reverse or overrule the
Findings of another Circuit Court Judge involving the same stated
facts, issues, defense or the same subject matter ia the same
action?"

The lower respective presiding Court (Honorable G. Thomas
Cooper, Jr., ruled in his Order, on/or about, May 29, 2014,

on Page 08, Paragraph { 01, Lioes 01-ald 02, held:

"Both cases 03742 and 02442, were decided by different
judges and which resulted in favorable rulings contrary to the
first Orders which denied summary judgment. (Fufther the Court
held:

"Contrary to Plaintiff's contention, the Supreme Court of
South Carolina has already ruled on this issue to "RPL's" favor.

Citing from Authorities held in, Ballenger vs. Bowen, 313 S.C.

476, 477, 443 S.E.2d 379, 380 (1994); Which held, "That a
differeat trial judge previously denied the [summary judgmeat]

motion did not preclude "APAC" from renewing its' motion oqce

new evideace came to light. gic,

The Appellant argues and asserts, there were no aew

evidence" came ioto light; Respondents' made a claim of discovery

in the "depositioon heari(gs, in the form of testimonies, and
claiming both téstimonies to be "additional evidence;'" The
deposition testimonies in both cases, 03742 and 02442, oaly
produced the same cumulative facts, as it did in the Appellaats'

discoveries; Citing from authorities held ia, Nelson vs. Charles-
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—ton & Westerpn C., Railroad Co., (S.C. 1957); (Which held, "In

order to escape application of the doctrine of the law of case,

there must be '"material chafnge in evidence," not merely

"additional evidence in the form of depositional testimonies,

which pre-existed on the record, before judgment entered;

In Respondents' Jaonuary 29, 2013, Memorandum of Opposition
response, Defendaats' Counsel Damon C. Wlodarczyk, asserted

oo Page 04, Paragraph 02, Liaes 03 thru 07, provided in

pertinent parts, held:

"Moreover, the first Order denying summary judgmeant did
"not" address whether the Plaintiff's negligence/gross negligence

claims were '"barred'" by the exclusivity provisioa of the South

Carolina Workers' Compensation Act, which was the sole basis

for judgment in favor of the Defendants in Judge Child's Order;

(Further, Defepdants' Counsel Wlodarczyk asserted)

"Based upon the record before this Court on Plaintiff's

"no'" evidence that the second summary judgment

motion, there is

motion and Order grantiag said motioan was based solely oa the
same facts presented to Judge Cooper two (2) years previously;

(See, Defendants' Counsel Damon C. Wlodarczyk, filed Record,

Memorandum In Support, Dated Jaauary 29, 2013);

The Respondeants' has mis-applied the authorities cited

in, Ballenger vs. Bowens' Court as well mis-applied the

authorities cited in, Dorrell vs. S. Carolina Dep't of Traasp.,

and under Rule 43 (L), of the S.C. Rules of Civil Procedure,

held: "If any motioa be made to any judge and be deqnied, in
whole or in part, or be gramnted conditionally, '"no'" subsequeat

motion upon the same state of facts shall be made to any other
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judge in that action; (See, Rule 43 (L), of the South Carolina

Rules of Civil Procedure.

The Appellant argues and asserts, both subsequedt summary
judgment motions, Memorandums ina support aand the depositioa
testimonies, ia the previous cases, 03742 and 02442, iavolved.
the same stated facts, issues, defenses énd arguments before
judgment eantered and Defendants' "exclusive remedy defease was
found be have been in existence, on the Clerk's record, oa/or
about September 06, 2007;

Citing from authorities held in, State Ex Rel. Medlock

vs. Love Shop, LTD, 334 S.E.2d 528 (1985); (Holdiag, "the second

nearifig Judge was '"bound" by the Fiandiangs of the first heariag
Judge, on the same stated facts, ia the same action, whom the
first hearing judge, entered judgmeat; It was clearly "impermiss-
-ible error," for the second hearing judge to review and reverse
the findiangs of the first heariang judgé;

In, Belton vs. State, 443 S.E.2d 554 (S.C. 1994); (Holdiag,

"Another Circuit Court Judge of the same court does aot have
power, authority or jurisdictioa, even to review, or reverse
the—'findings''—ef—another—Cireuit-Court—Judge;—Paus, _suchaet——

of such judge is not ia unified and harmoay of the S.C.

Constitutional provisiofis, Article V, sectioa 1, thru 11, and

in violation to the Appealability statute § 14-3-330, S.C. Code
of Laws, and does (ot provided "que process of law, and io
violation of the U.S. Cosfistitutioan 14th Amendmefit;

Citing authorities held in, Judy vs. Martia, 674 S.E.2d




151 (S.C. 2009); (Holding, "Original Orders are coaclusive in
any subsequent action between the same parties or their

privities; Also citing from authorities held in, Murphy vs.

Brown, 205 S.E.2d 839 (S.C. 1974);(Holding, "It is the rule
of law in this State of South Carolina, that a prior judgmeat
of a Court naving jurisdiction of the parties and the subject

matter is "conclusive' in any subsequent action between the

same parties, or their privies, of all questioans which were
actually litigated in prior action aad determined by the
judgmept;

For these foregoiqng reasoas both subsequeat Courts (Former)

Circuit Court Judge,.respective J. Michelle Childs aad respective

Judge DeAndrea G. Benjamin, erred, aad did aot nave power,

authority or jurisdictioa to review, reverse or overrule the
prior "upappealed Orders' of respective Judge G. Thomas Cooper,
Jr., Order, March 26, 2008, in Case 2007-CP-40-03742, and in

the case 2009-CP-40-02442, Judge Benjamin did anot have authority,
power or jurisdiction to review and reverse the "Findiags" of

(Former) Circuit Court Judge J. Michelle Childs; For the lack

of jurisdiction.
WHEREFORE, for these foregoing, Appellaant respectfully
request this Court to reverse these findings, as a matter of

law.




ARGUMENT V.

"Whether the Presiding Judge "erred" in his Findings in,

raising case law, "Dorrell vs. South Carolifia Departmeat of

Transportatioa," 'absent" from implied-consent pleadiags,

which was not before him, aad plead case law, "Hill vs. York

County Sheriff Departmeat," was implied-conseant before the

Court?"

Appellant argues and asserts, that oa/or about, April 24,
2014, during the motion proceedings, presiding Court, ia the
case 2013-CP-40-03078, gave the Respondents' counsel Wlodarczky
conisent at the Respondent's request, to plead the citatioa of,

Hill vs. York Couanty Sheriff Dep't, 437 S.E.2d 179, 180 (Ct.

App. 1993); (See, Appellant Trapscript of Record, Pages 16,

Lioes 17, 18, Page 17, Lines 02-09; and Page 25, Lines 24-25;

Page 26, Lifes 01 thru 03; (Also See, Respoundeats' couasel

Wlodarczyk's Exhibit);

That, the May 29, 2014, Order, did not materialed or exhibit

tne case law, Hill vs. York County Sherifj“pepLEL but exhibited,

two (2), case laws, Balleager vs. Bowen, 313 S.C. 476, 477,

443 S.E.2d 379, 380 (1994); and Dorrell vs. S. Carolieia Dep't

of Transp., 361 S.C. 312, 325, 605 S.E.2d 12, 18 (2004); The

Appellant "relied" upon, "Hill vs. York Couaty Sheriff Dep't

case law;

Citing from authorities held in, Loftus vs. Loftus, 286

S.Cc. 12, 331 S.E.2d 372 (S.C. App. 1985); aad ia, Morgan vs.
Blackwell, 334 S.E.2d 817 (S.C. 1985);(Holding, "The S.C. Court

of Appeals held, "A judgmeant, decree or order, whether in law
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or equity, '"must'" accord with and be warranted by the pleadings
of the party in whose favor it is rendered;

Furthermore, the Court of Appeals held in, Loftus' Court,

"Due process'" requires that a litigant be placed oa notice of

tne issues which the Court is to consider; The Court of Appeals

in additiomnal held, "It is well settled that ordinary a party

may fot receive "relief" not contemplated in his pleadings;

This rule of law candaot be "stretched" so as to permit the judge
to award "relief" not coatemplated by the pleadiags;

"A judgment or decree, whether in law or equity, must
conform to both pleadings and proof and be in accordance with
theory of action on which pleadings are "framed" and case was

tried." Citifg from authorities held ia, Morgan vs. Blackwell,

334 S.E.2d 817 (S.C. 1985); (Holding, "If the issues was aot
raised on the Notice and Motioan, it canaot be determined by
that Court;

The case laws, Balleager vs. Bowen, aad Dorrell vs. South

Carolina Dep't of TrangportatidnL_was not plead on aay notice

or motion before the presiding respective Judge Cooper, aor

was the two (2), aforesaid case laws, was not preseqated by hngh}i"
.consent, during the said motion proceedings, April 24, 2014;
For these foregoiag reasofls, the Appellant respectfully
request this Court to "reverse" the lower respective Courts'

Findings as a matter of law.
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ARGUMENT VI.

"Whether the subsequent Presiding Courts, Judge J. Michelle

Childs, Lack the jurisdictiofl of subject matter, to review and

to reverse the "Original" upappealed Fimdigmgs of Judge G. Thomas

Cooper, Jr.,-NJd Wnether Judge DeAndrea Gist Bepjamin, Lacked
jurisdiction of subject matter, to review amnd reverse the "Origip
(sic) Origimal '"upappealed" Findings of Judge J. Michelle
Childs?"

The Appellant argues, that oh Page 03, of the presidipg
Court's Order, dated on/or about, May 29, 2014, in the case
2013-CP-40-03078, which ruled and provided ip pertinent parts,
held:

(Licres 01 through 03: "Followiqg a hearing o the second

motioft for summary judgment, Judge Michelle Childs issued an
Order oe1, JuQe 10, 2010, which in part granted the Defendants'
motion for summary judgment."

"The Order was pot appealed; (For

Case 2007-CP-40-03742);

Further the respective presiding Court's Order ruled in

Facts II., Page 03, Paragraph 103, provided in pertigent parts

icy the case 2009-CP-40-02442, held on Lines 01 through 03:

"Followirig a heariqng on August 31,
2011, Judge Beajaminn issued an Order grantifg to the Defendants'
summary judgmeat."

"The Order was aot appealed." (See, Judge Cooper

Jr., May 29, 2014, Order, 03078);

The Appellant argues and asserts, it is a fact, aad while
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it is true that, Appellant did "aot" appeal both previous
subsequent Orders in, 03742 a1d 02442;

Citing from the authorities held ian, McCaia vs. Brightharp,

399 s.C. 240, 730 S.E.2d 916 (S.C. App. 2012); (Holdiag, "Because
aqad while it is true, "Brightharp" did aot appeal both Orders,

"but, subject matter of jurisdiction" caa be raised at any.

time."

Lack of jurisdiction of the subject matter caa be raised

for the "first-time" on appeal, and can be raised "sua-spopate"

by the Court; Citing from the Authorities held in, State vs.

Brown, 570 S.E.2d 559 (S.C. App. 2002); Blantoa vs. Stathos,

570 S.E.2d 565 (S.C. App. 2002); (Holdiag, "A judgment by a
Court "without" jurisdiction of both parties and of the subject
matter is "aullity and void," and without legal effect, and
must be treated by the Courts whenever and for whatever purposes
it is preseated aqd relied on;

Appellant argues, that both subsequeat respective Courts.

iy the previous cases, 2007-CP-40-03742 and 2009-CP-40-02442,

did not have jurisdiction of the subject matter to review,

reverse, modify the fipndiags of another Circuit Court Judge
of thne same coacurreat jurisdictioa, of the same privities,
bewteeq+ﬁ¢.same party;

Citing from authorities held in, Long vs. Carolina Baking

Co., 8 S.E.2d 326 (S.C. 1926); (Holdiag,'"Where there is competeqnt

aad relevant evideqce oa factual issue fouad by a Court, to

take to tne jury, the Supreme Court or any other party or any
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other Courts "cannot" lawfully iaterfere with such verdict;

For the foregoifig reasonNs hereiq afid based upon the record,
Appellant respectfully regﬂcjf this Court to reverse the lower
Court's previous Findings, as a result of prior unappealed Orders

for the Lacked of jurisdiction;

ARGUMENT VII.

"Whether the Respoadeats' actioa in both cases, in 2007-
CP-40-03742, and in, 2009-CP-40-02442, ift pleading the same
stated facts, issues, defeases and argumeats i a subsequeat

proceedings, ia the same actioa, gave rise to causes of action

_of abuse of Legal Process?"

The Appellaat argues, that Resparideat, LeRoy Free Laaey,
drafted the pleadings in Defendaats' filed "answer" oa/or about,

September 06, 2007, on Page 05, Paragraph {36, For A Fifteenth

(15th) Defense, the exclusive remedy defeqnse of the S.C. Workers'

Compecisation Act; and from this point, it clearly demonstrates
that Respandents' was consciously aware of tne facts that they

(Respoadeaits') had raised the exclusive remedy aq affirmative

defense in the first original proceedings;

Tnis is evidefice, acd failed to disclosed these facts to
tne subsequeqt presiding Courts, (either did the Respoadeats'
filed a motiog wita the Courts to witndraw from their coaduct,
but refrained aqd remained in "silent," with the hopes of
beaefittiqg aad obtaining a favorable summary judgmeat ruling,

and of course, tiarough Respofideats' scheme it accomplisghned tneir

Page g at ﬁﬁ
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goal;




and Respoadeats' schemes led Appellaant to a detrimepital lost;

Citiag from tne Autaorities held in, Broadmoor Apartmernts

vs. Horwitz, 413 S.E.2d 9, (S.C. 1991); (Holdiag, "The essential

elemeats of a cause of action for ''Abuse of TLegal Process,"

ars: 1). Ulterior purposes, 2). An wilfull act, in use of
process not proper ifn regular conduct of proceeding;
Ope who uses a legal process whether crimiaal or civil
against afnother, primarily to accomplish a purpose for which
it is not desigfed is subject to liability to the other for

harm caused by the "abuse of process; Broadmoor Apt., vs. Horwitz

413 S.E.2d 9 (S.C 1991);
The Appellant arqgues and asserts in his "complaiant," Page

87, Paraqraph 186, 87, 88, 89, and in Amended Complaint Page

143, Paragraph 02, 04, 05, (Page 144), Paragraph 03, in case

2007-CP-40-03742, that Respondents' abuse of legal process,

causes of action elements; 1In Case 2009-CP-40-02442, Appellant's

Amefided Complaiant o0 Page 149, Paragraph {01 thru 04, Page 150,

Paragraph {01 thru 04, Page 151, Paragraph §01 thru 05; that

Respogpdents' abused legal process cause of action elemeats;

For these foregoing reaso#ls, Appellant respectfully request

this Court to reverse the respective lower Courts' Findiags.

ARGUMENT VIIT,.

"Whether the Respondents' had a duty to disclose  the
material facts to the subsequent Court, (those facts) that
previously existed oan the Clerk of Court's record aand whether
the Respondeats' acted in bad-faith, for failure to disclose

those facts to the subseqguesnt Court, before that Court made




its’' determinatiofl, which resulted to the outcome of the
proceedings?"
Appellant argues and asserts, citiag the authorities held

In The Matter of Jegniangs, 321 S.C. 440, 468 S.E.2d 869 (S.C.

1996); (Holdiag, "Attoraey Jenaings' conduct of kaowingly failure

to reveal or disclose the issues and facts to the subsequent

presidiag Judge, that she (Attoraey Jennicigs), had been before

another Judge "previously' for temporary heariag oa "the same'

child support issue until the subsequeat Judge asked about the
aotes iag the file from "prior" judge, as a matter of law, such
misconduct constituted, lack of candor; Rule 407, of the S.C.
Appellate Court Rules, Professional Coaduct For Lawyers
Likewise, applying the same legal standanids of law, in

both previous Cases, 03742 and 02442, the RespondeQts' kftew

that they (Respondeftts'), had previous pled the S.C. Workers'
Compeansation Act exclusive remedy, as an affirmative defease,

ian their filed Aaswer, dated on/or about, September 06, 2007,

onn Page 05, ia Paragraph {36, Fifteenth Defefise, drafted by

Respoadeats' LeRoy F. Ladey, but deceptively, misled the (former)

presiding subsequeat Court (Judge Childs), and falsely stated

that they did "not" raised the workers' compensatio( exclusivity.

ia the previous summary judgment Order; (See, Judge Childs'

Order, Dated June 10, 2010, Page 11, Paragraph {01, Lines 08
thru 12; (For Case, 2007-CP-40-03742);

Respopdents' legal couasel Damoa C. Wlodarczyk, ratified
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their (Respondent's) fraudulept conduct; (See, Damosn C.

Wlodarczyk's Memorandum Ia Support of Oppositioa Response, Dated

pn/or about, January 29, 2013, Appellant's Exhibits);

For these foregoing reasons, Respoandeats' had an ethical

obligated duty to "disclose" the pre-existence" material facts

during the adjudication process proceedings to the (former)

subsequent presidiang Courts, and as a result of Respondents'

kaowingly to failed and iantentionally remained in silence to
and from disclosure of those aforesaid facts to the aforesaid
Court, the Respondeats' acted in bad-faith, which said conduct
encompasses fraud, dishonesty and other iateational misleading
conduct;

Wherefore, for these reasons Appellaat respectfully request

this Court to reverse the lower, respective Court's findings.

ARGUMENT IX,

"Whether the presiding Judge "erred" in his Findiags by
dismissing with prejudice Appellant's claims or causes of action

of "duplicity?"

The Appellant argues-and -asserts,—referring—to—the presiding——

Honorable Judge Cooper, Jr., Order dated on/or about, May 29,

2014, op Page 07, Paragraph fIV, which held:

"Plaintiff has failed to alleged facts sufficient to
constitute causes of action for the doctrine of "duplicity,"
(holdiag, "The doctrine of duplicity applies to the rule regard-
-ing "duplicitous indictments and has "no indication' ia the
civil context, (Citing Case Law Authorities) State vs. Samuels,
743 S.E.2d 773, 776 (2013).




Appeliaut opposes the respective lower Court's Fipndings,
and under the definition of duplicity, it refers to the act
of being "deceitful" double dealing in pleading, or engaging
in a continuance scheme or pleading two (2) or more distinct
grounds of defense for the same issue; Citing Authorities held

in, Re Lathan, 600 S.E.2d 902 (S.C. 2004);

The Appellant would show this Court in his Complaint, State-
-ment of The Facts, 1). Respondents' as Defepdants' Counsel
ofifor about, September 06, 2007, pled in their Answer as an
affirmative defense, the S.C. Workers' Compensationn Act Exclusive
Remedy, Page 05, Paragraph §36; 2). That, on/or about March
26, 2008, the Original Order denied and determined Respoqadents'
Affirmative Defense of the S.C. Workers' Compensation Act
Exclusive Remedy; 3). That, oan/or about, May 07, 2009, Defendant
-'s counsel re-submitted by filing a subsequeant motion for
summary judgment pleading thne same defepnse which was determined
and denied;

4). That, on/or about, January 14, 2010, during a subsequent

proceeding before the (former) presiding respective Judge Childs,

said (Respofidents) as Defeandants’ counsel assert and argued

the affirmative defense of the S.C. Workers' Compeasation Act,
Exclusive Remedy; When Appellant object to Defendants' couasel
pleading the aforesaid defease, Defendarnts' counsel (Heath M.
Stewarrt, III) argued and pled that they (Defendants') did not
raised the S.C. Workers' Compensation Act exclusivity in the
previous summary judgment Order; (See, Judge J. Michelle Childs'
Order, Dated June 10, 2010, Page 11, Paragraph 01, Lines 08-
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These acts of Respoadents' as a matter of law, give rise to
a cause of action of duplicity; (See, Also Defeandants' October
26, 2007, First Motion for Summary Judgmeant, and Defeadaats'
subsequent Motion For Summary Judgment Dated on/or about, May
07, 2009, in the case 2007-CP-40-03742; (See, Also Defendahts'
Counsel Motion for Summary Judgment October 07, 2009, aad
Memorandum In Support, Dated January 06, 2010,_§ggL_Defendénts'
Counsel second subsequent Motion for Summary Judgment, Dated
February 23, 2011, and Compare Defendants' Counsel second
subsequent Memorandum In Support, Dated August 31, 2011);

For these foregoiag reasopns Appellant's claims for duplicity

should be granted.

ARGUMENT X.

"Whether the presiding Judge "erred" in his findiags by.. -
dismissing with prejudice Appellant's claims or causes of action

of "unclean-hands?"

The Appellant argues, the lower respective Court held in

it's May 29, 2014, Order, Page 06, Paragraph {III., provided:

"Plaintiff has failed to alleged facts sufficient to

constitute causes of action for unclean hands. (Holding, Citing
Case Law Authorities, 'the doctrine of uaclean hands is an
equitable defepnse and does not give rise to an independent cause

of action;"

The Appellant argques and asserts, that Respoadents' haads
were unclean when Respondents' knowingly failed to disclose
the material facts existed to the (former) subsequent presiding

Judge during the Japnuary 14, 2010, motion proceeding and the
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Respondents' hands remained uncleafi, because they (Respondeats)
failed to acknowledge the facts and failed to withdraw from

and failed to correct the knowingly false statement represented
to the (former) subsequent Courts;

The purpose of the "uaclean haads doctriae" is to prevent

a court from "aiding and betting" a party ip the commissiog

of fraud or misconduct. Only to apply the unclean hands doctrine
to prevent a party from using the "Courts" to reap the "benefits
of wrongdoirigs.

A Court caa deny "relief" under the unclean hands doctrige
only where there is a close "nexus“ between a party's "uaethical

conduct apnd the transactions ia which that party seeks; Citing

Authorities held in, Wachovia Bank NfA. vs., Coffey,, K 389 S.C.
689 S.E.2d 244 (S.C. App. 2010);

For these reasons and the foregoings the Appellant respect-
-fully request this Court to reverse the fiadings of the lower,

respective Court.

ARGUMENT XT.

"Whether the presiding Judge "erred" in his Findings by
dismissing with prejudice Appellant's claims or causes of action

of Civil Coaspiracy?"

The Appellant argques in the lower Court's Findings on May

29, 2014, Order, on Page 09, Paragraph {VII., which held:

"Plaintiff has failed to allege facts sufficient to
constitute causes of action for civil coaspiracy.

Further, the lower Court's ruled: "In the preseat case,
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all of the alleged causes of action are based oq fhe same set

of facts and seek the same damages. As no indepeudent facts

were alleged in the complaiat to support the civil coaspiracy
claims, those claims must be dismissed with prejudice as a matter

of law, (Citing case law authorities held in, Cricket Cove

Veatures, LLC vs. Gilland, 390 S.C. 312, 325-26, 701 S.E.2d

39, 46 (Ct. App. 2010).

The Appellant argues and asserts, as an indepefident facts

or in the furtherance of coaspiracy as an "overt act," Respondeqt

onn Page 04, Paragraph {155, of Appellait's Ameaded Complaint,

demonstrated oan Lipes 01 through 05, pled:

"That, Defendant Stewart, III, duripqg the Japuary 14, 2010,
aforesaid proceeding, stated to the subsequefit Judge Childs,

that, "Defendants' did f©iot raise the "exclusivity provisioa"

in the previous summary judgment Order."
That, statement of Defendants' counsel Heath M. Stewart,

ITIT, and who is Respondefit, demofistrated an "indepefident overt

act i furtherance of conspiracy. It was pot the duty of Heath

M. Stewart, III, as legal counsel for Defendants' to assert

T oTRaw U owaomoe Tt T ooo

kriowingly a false statement of material fact to the (former)
subsequent presiding Judge Childs. Defendants' couasel Stewart,
ITI, individually, acted outside the scope of his employmeat
as an ageat attorprey for the Riley Pope & Laney, LLC, Law Firm.
The Appellant named Responderit Heath M. Stewart, III,
individually in the Appellant's complaint. In case law of

authorities, int Cricket Cove Venitures, LLC vs., Gillamd, 701

S.E.2d 39 (S.C. App. 2010), (Holding, "Developers' civil con-
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-spiracy claim against Couaty Couucil Members was fnot "precluded"

by the "intracorporate couspiracy doctrige" that preverits a

corlspiracy betweew persons actipng withia the scope of their
employment, "where developer asserted civil conspiracy claim
agaiqst couacil members in their "igdividual capacity," rather
than ian their official capacities as couacil members.

Where developer asserted that couqacil member erlgaged in
a civil coaspiracy to harm by giving orders to county staff
it furtherapnce of the copspiracy aad frém discussifng draft
ordifiarices with others Coucicil members "outside" of the public
forum.

The iQtracorporate immunity doctrice does nog apply where

a corporate officer or agent or employee has aa "iadependent"

personal stake i achieving the corporatiqi's illegal objectives;

Citing from authorities held in, Greenville Pub., Co., vs. Daily

Reflectors, Inc., 496 F.2d 391, 399 (4th Cir. 1974);

In the Appellant's case at hands in case 2013-CP-40-03078,
it is believed from the facts, that Respondent Stewart, III,

individually had an personal stake against the Appellant to

prevent the Appellant from having a jury trial. Respoadeqit Heath

M. Stewart, III, kanew or should have kpaown by exercising a

reasoiable diligepice that his associate agent attorpey, LeRov

F. Lapey, as Respondgit of the Riley Pope & Laney, LLC, Law___.

Firm, had pled as an "affirmative defepnse," the S.C. Workers' _

Compensatiol Act, exclusive remedy, ian their Answer, op Page

05, Paragraph {36, ofi/or about, September 06, 2007; .

Cage
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That, Respopdents' legal counsel Damoq C. Wlodarczyk, should
nave exercised a reasocmable due diligefice, by searchirig the
Richland Couqnty Court of Common Pleas records, to establish

as a material fact, whether the original Court (Judge G. Thomas
Cooper, Jr.,) had previous addressed Responideat's affirmative
defense, "the S.C. Workers' Compeasation Act exclusive remedy,
before "ratifying" the Defefidaats' Couasel Heath M. Stewart,
IIT, misconduct of kaowingly representing and asserting a false
stateme(it of material facts, on/or about, January 14, 2010,

adjudication proceeding, ia Respondents' coufisel Wlodarczyk's

Jaguary 29, 2013, Memorandum I Support of Opposition, Page .

04, Paragraph 03 & 04;

For these reasons apd foregoings Appellaat respectfully
request this Court to reverse the lower respective Court's
Findiags and graat Appellant his relief as deem fecessary just

and proper.

CONCLUSTION

WHEREFORE, Appellant prays that this Court grant him relief

request and reverse both subsequefit previous summary judgment
Fiondings and set for jury trial as a result of prior umappealed
Orders, for the lack of jurisdictiort, afid grant any other relief

such as this Court deems just and proper.

Respgctfully iz?iiZted, I am
Dated: 0%22015. s/ /

e =
COLUMBIA, SOUTH CAROLINA CLARENCE S. GREGORY, #227394
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