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STATEMENT OF ISSUES ON APPEAL

1.. Did the trlal court err in denying Appellant Burris’ motion for a directed verdict when the
state did not prove beyéﬁd a reasonable doubt, by calling an expert to testify, that the alleged
noni‘err_oué_ metal piping was copper and did not contain a significant amount of iron as
required by S.C. Code Section 16-11-523?

2. Did the_trial court err in allowing the state’s witness to testify as to the approximate
dollar amount of the damages to the Bi-Lo refrigeration unit which was not an element
.required by S‘.C. Code Section 16-11-523 because the statute only required an amount of

five thousand dollars or more?



STATEMENT OF THE CASE

- On Jqu 9, 2012, the Charleston County Grand Jury indicted Shawn Justin Burris on
- the chargés of the unlawful obtaining of non-ferrous metals and possession of tools of a
Crime; On April 25, 2013, Burris proceeded to trial before the Honorable Kristi Lea
Harrington and ajury. Burris represented himself pro se, with Luke Malloy, Lorelle Proctor
andj Ted Srmth serving as stand-by counsel. The state was represented by Richard Waring
and Culver Kidd. He jury returned a verdict of guilty on both charges as indicted. Judge
‘Han'ingtoq sentenced Bﬁrris to ten years on the unlawful obtaining of non-ferrous metals
and five years on the possession of tools of a crime with both to run concurrent. Burris filed

~anotice of appeél. This appeal follows.



STATEMENT OF FACTS

On April 26, 2012, Jesse Gay, who worked the night shift at Bi-Lo in Charleston,
heard noises on the roof éround 5:00 a.m. He called the alarm company who called 911 as
wa$ the policy. R. 41; 1. 9 —22; R. 46, 1. 3 -~ R. 49, 1l. 24. When the police arrived, they
~ saw a person o‘n‘the roof who appeared to be stacking something. R. 42,11. 1 - 5; R. 59, 11. 21
-R. 62, 1l. 5. -.Ofﬁcer Anthony Doxey and Sergeant Bullard entered the Bi-Lo, and made
contact with the employees. The officers then went onto the roof through a hatch door inside
the building. R.87,1l. 1-R. 88, 1. 24.

The officers found Burris under the air conditioner wearing gloves with a backpack
nearby with tools in it. There was a stack of what the officer thought to be copper pipe
apparently cut from the air conditioner. R. 89, 11. 20 — R 94, 11. 18. Burris was arrested and
charged with the mﬂanul obtaining of nonferrous metals and possession of tools of a crime.
R. 95, 11. 1 - 24; Indictment 2013-GS-10-4289; Indictment 2012-GS-10-4290.

At trial, Burrié represented himself with Luke Malloy, Esquire, assisting him. R. 7,
1. 8 - R. 15, 1. 8. Pretrial, :the judge asked the state if they were alleging that the damage
was $10,000 since the indictment said $10,000 or more. The solicitor replied:

Mr WARING: Your Honor, the state wasn’t really going to get into
the actual specific damage, the cost of it, until the sentencing phase.
And if he is convicted, we’re just going to go into the general amount
of damage.

_Thé COURT: All right.

M. WARING: Becausé the cost damage is not one of the elements of
the crime of unlawful obtaining nonferrous metals or possess of

burglary tools.

R.11,1. 8 -21.



TheA judge went on to explain to Burris that the indictment indicated the amount of
property loss which went to punishment. She stated that the amount was not an element of
the offense but just went to punishment. She explained that less than $5000 was a
misdeméanbr and over $5000 was a felony. Burris did not object to the indictment being
read. to the jury. It alleged an amount of $10,000 or more. R. 12,11. § —R. 13, 11. 12.
’ When _the jﬁdge inquired about pretrial motions, Burris moved to suppress any and
all referencé to the darﬁages related to this case until sentencing. The state stated again that
he was not planning “on Aactually_ getting into specific details about monetary loss until, if
and when he was convicted, at t‘:he sentencing phase.” R. 21, 11. 1 - 24, 11. 25.
The judge told Burfis that the state had to. show some démage and to do that, they
had to show sc_)me costs_a.ésociated with the damage. R. 25, 1I. 1 — 10. The judge then stated:
And so, Mr.Burris, there will be, assuming we get to the stage that the
jury finds you guilty, we will have an opportunity ---the Bi-Lo
representative to come in and present testimony as to whether it was
over $5000 or under $5000. Do you understand?

R.25, ll 11 - 17

' | During the stvate’sAéase, David Owca, who waé the store director or manager of the
Bi-Lo involvg:q in the incident, testified that ﬂle defendant caused massive amounts of
.damage. R. 177,11. 10 =R. 181, 11. 25. On redirect, the solicitor asked Mr. Owca to tell the
jury the extent ;Qf tﬁe aamage fnoneywise. Burris objected because of the prior motion not to
d,_o'that' unt11 sentencing. The judge overruled the objection and allowed it. Mr. Owca then
stated the cbs’t of the damage was approximately $189,000. The solicitor asked him to break

that down MI' Owca testlﬁed that the evaporator units on the roof had to be replaced at

-, $30000 each. The freon cost $48000. The lost products, the extra labor, extra time, brmgmg



in freezer trucks form Greenville. It all added up to about $189000. R. 192, 11. 17 ~ R. 193,
1. 25.

Oﬁ Cross examinaﬁon, Burris asked the witness how many days it took to repair. Mr.
Owca‘éaid immediate repairs took three days but long term took longer. He did not know -
that Bo-Lo representatives presented invoices to the police on the day of Burris’ arrest for
the damage ‘done tb' the store. The date was October 24, 2011. Mr. Owca said those invoices
.were for a different store. Burris said they were used at his bond hearing. R. 184, 11. 20 - R.
190, 11. 25.

Mr. Owca said that two units had to be replaced. He then admitted that the units
were not replaced for three to four months. They still worked but had been compromised
wheﬁ they were cﬁt open and would have to be replaced eventually. R. 192, 11. 1 - 18.

On re-cross, Burris asked Mr. Oweca if they were trying to make up losses from other
stores. Burris showed him Defendant’s Exhibit 25 which had an invoice for the Kru-Kel
which was Mr. Owca’s ther store in North Charleston. It showed he purchased 160 units of
R22 (Freon) at $142.50 each. Burris then showed him Defendant’s Exhibit 27 which
showe_d a purchase for Kru-Kel for 160 units of R22 at $285 each. The witness replied that
Freon Went up in the six month period. -R. 194,11. 6 —R. 195, 11. 21.

At the‘ close of the state’s cas.e, Burris moved for a directed verdict on the grounds
.t_hét the state had not prqved the elements of the statute because the state had not proved that
the fﬁalerial was nonferrbus. Accofding to the statute, nonferrous meant that it did not
coﬁtain a significant amount of iron. Burris argued that the state had not proved the

- composition of the pipes or that they were copper. The state replied that they had presented

amf;le evidence that the pipes were copper because the store manager had worked at the



store for a while and knew they were copper. The state argued that the police officers said
they were copper. The state did not believe they needed an expert to say the pipes were
copper. R. 196,11.23 =R. 197, 1L 25.

Burris aigued that thé Bi-Lo manager was not qualified to state the pipes were metal
or iron or anything of the sort. The jﬁdge reviewed cursorily the testimony of the witnesses,
and then denied the directed verdict motion. R. 198, 11. 1 - R. 200, 1. 25.

The defense did npt present any testimony. After the defense rested, Burris renewed
his directed verdict motion which the judge denied. The judge said he had waived his
motion for a directed verdict since the case had already gone to the jury, but she allowed
him to put his directed verdict motion on the record. Burris” motion was based on his same

previous grounds. R. 219, 11. 1 -22.



ARGUMENT

The trial court erred in denying Appellant Burris’ motion for a directed verdict

when the state di'c_l_‘ not prove beyond a reasonable doubt, by calling an expert to testify, that

the alleged no'nfefrous metal piping was copper and did not contain a significant amount of

'irc')n as fequired by SC Code Section 16-11-523.

~ South Carolir_la Code Section 16-11-523 concems “obtaining nonferrous metals
unlawfully; di_sfﬁp’tion of éom_m_unication or electrical service.” The statute provides:

For purposes of this section, “nonferrous metals’ means metals not
‘containing significant quantities of iron or steel, including, but not
limited to, copper wire, copper clad steel wire, copper pipe, copper

bars, copper sheeting, aluminum other than aluminum cans, a product

that is a mixture of aluminum and copper, catalytic converters, lead-

acid batteries, steel propane gas tanks, and stainless steel beer kegs or
* containers.

In State v. Hepbum, 406 S.C. 416, _753 S.E.2d 402 (2013), the Supreme Court

summarized the sta_ndérd for a directed verdict: In cases where the state has failed to present
ev'idehcevo,f thg offén/se charged, a criminal defendant is entitled to a directed verdict. State
. Che‘m" .361 S.C. 588,_ 606 S.E.2d 475 (2004). During trial, when ruling an a motion for a
| .difeéted verdlct,the trial court is concerned with the existence or nonexistence of evidence,
not its .v;'éight;ci_ting‘. Id. at 593, 606 S.E.2d at 477-78. The trial court should grant the
divré‘cteidi \:’ervd‘ict.nvllotion When the evidence merely raises a suspicion that the accused is
| guijty, as suspicion i_mﬁliéé a belief or opinion as to guilt based upon facts or circumstances

which do not amount to proof. State v. Cherry, 361 S.C. at 594, 606 S.E.2d at 478 (2004).

On the other_hz_;_rid, a trial judge is not required to find that the evidence infers guilt to the

exclusion of any other reasonable hypothesis. Id.



In_State v. Bostick, 392 S.C. 134, 708 S.E.2d 774 (2011), the Supreme Court held '

' that th.e _sfate presented insufficient evidence to submit the murder charge to the jury. The
'Couﬁ held that thg trial_ court should have granted a directed verdict because the state’s
eVideh@é only ralsed a “suspicion of guilt.” Bostick was charged with the murder of his
.neig-hvbor, who :v_vas an older woman. The evidence against Bostick consisted of items (car
- keys, 'calbﬁlafor) f)é_longmg to the victim whiéh were found in the Bostick family’s burn pile;
- the fire accelcraﬁt in the burn pile was one not used by Bostick’s mother; Bostick had a
pattern on hié shdés that matched the accelerant which was gasoline; the blood found on

Bostick’s jeans did not match the victim’s.

In Sfate’ v. Attardo, 263 S.C. 546, 211 S.E.2d 868 (1975), the Supreme Court held
thaf a basic principle of léw:is that the state has the burden of proof as to all of the essential
eieménfs_ of 'ghé crime. Citing State v. Paulk, 18 S.C. 514, (1883).

The stéte did not present evidence that the material ‘contained only copper and not

) irén or s£e'¢1 or any bfher product. The»:‘evidence only raised a suspicion that the material was
coppér or_no_nférrous. -The statute plainly states that nonferrous metal does not contain
_ signiﬁcant ciua#ﬁﬁes ’bf iron or steel. The state did not pfdve this required element of the
: _s;catute be)}'onci ’eil're'aSonable doubt. The Bi-Lo store manager nor the police officers were
- qualified to sé'y what the metal contained or the quantities of the ingredients in it. The state
needed to éresé_nt an expert who could have tested the pipe to determine its ingredients. The

dlrected verdict should have been granted.

10



ARGUMENT

The trial cnurt erred in allowing the state’s witness to testify as to the approximate

- dollar amount of the damages to the Bi-Lo refrigeration unit which was not an element

required by S.C. Code Section 16-11-523 because the statute only required an amount of

five thousand dollars or more.
South Carolina Code 16-11-523 (C ) (2) provides:
‘A person who violates a proviéion of this section is guilty of a felony
and, upon conviction, must be fined in the discretion of the court or
imprisoned not more than ten years, or both, if the direct injury to the
property, the amount of loss in value to the property, the amount of
repairs necessary to return the property to its condition before the act,
or the property loss, including fixtures or improvements, is five
- thousand dollars or more.
The state has the burden of proof as to all of the essential elements of the crime.
State v. Brannon, 388 S.C. 498, 697 S.E.2d 593 (2010).
The speéiﬁn amount of damage was not an element of the crime. The state told the
court that the specific amount was not an element but was appropriate for sentencing. The
R judge told Buris that the state could allege an amount over or under $5000 but the specific
amount would be for sentencing. Then the judge allowed the state’s witness to tell the jury
the .speéiﬁc amounts of the damages for different repairs needed. This was prejudicial to
Burris csnecially after he had not been convicted at that point.
- Rule .403, SCRE, provides that relevant evidence may be excluded if its probative
" value is substantially outweighed by the danger of unfair prejudice, confusion of the issues,

or misleading the jury, or by considerations of undue delay, waste of time, or needless

~~ ~presentation of cumulative evidence.

11



Thé only evidence of monetary damages that the state should have been allowed to
present to the jury was the fact that the amount was over $5000 although any monetary
aqipurit should have beeﬁ reSe&ed for sentencing. However, Burris did not object to the
.irlldictmént being réa_d to the jury during arraignment where the indict;nent said $10000 or
more. The judge shéuld not have allowed the state to go beyond that amount before a
conviction. The, amoﬁ;lt of estimated damages of $189000 was so excessive to $5000 as
required by the statute, or the $10000 as provided in the indictment that it was especially
 prejudicial to Burris.

The judge and the state violated their word to Burris.

12



CONCLUSION

- Based on the above, the convictions and sentences should be reversed, and the case

remanded for an entry of a directed verdict on Issue one, and a new trial on Issue Two.

Respectfully submitted,

aNelle Cantey DuRant
Appellate Defender

ATTORNEY FOR APPELLANT

This 30th day of October, 2014.
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