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In order for this application to receive consideration by the Court, it shall be in writing (Ieglb?o
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
congise form the answers to-each applicable question. If necessary, applicant may furnish his.answer to a

particular question on the reverse side.of the page or on an additional page. Applicant shall make:clear to
-which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein

may servé.as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers.are true and correct.

If the application is taken in forma pauperis, it shall include an-affidavit (attached at the back of
the.form) setting forth iiiformation whichi establishes that applicant will be uniable to pay the fees and costs
of the proceedings: When the application is completed, the original shall be mailed to the Clerk of Conrt

‘for the County in-which the applicant was.convicted.
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16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or
Federal set forth the ground and state concisely the reasons why such ground has not
previously been presented: '
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(b)  your trial, if any?
(¢)  yoursentencing? .
(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence?
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(q)/ preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? {,z, '7/ -"I:j;v/\

18, If you answered Ayes@ to one or more parts of (17), list:
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19.  State clearly the relief you seek in ﬁhng this apphcatlon
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20.  Are you now under sentence from any other court that you have not challenged?
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Revised 3/2003
STATE of SOU'fH‘ CAROLINA )y ‘ o
County of /\é v v ; VERIFICATION
L jb'é\ %7&./ %&7‘@6 , being duly sworn

" upon my oath, depose and say that I have subscribed to the foregoing application; that I know the

contents thereof; that it includes ev’ery ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and -

allegations therein set forth are true.

At

'SWORN to and subscribed before me thiscO E\_’)

C\’M&"EV

day o@

5 ~ S, > S A
Notary Public N\ &
My Commission Expires: Ei &Q A




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF
p—Y g
I «.904 Z/ ;, s évc///;aw—-; , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1)  1am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof, L

Applicant

SWORN or affirmed to and subscribed before me this

DL .
N

My Commission Expires: \™my 55'5 N D

Notary Public



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
o
John Thomas Robinson, | 3 2013-CP-46-3954
Applicant, " ; |

\A | g RETURN

State of South Carolina, | ; |
| Respondeﬁ. §

The Respondent, lhaking its Return to the application for post conviction relief (PCR)
filed December 27, 2013, would respectfully show this Court:

L~

The Applicant is presently not confined. The Applicant was chafged with Criminal

| |

Domestic Violence, 1* offense. The Applicant was represented by Toni Harp, Esquire. On July -

3, 2013, the Applicant pled no contest before the Honorable Herman Howell and was sentenced

I

to time served. Applicant did not appeal his convictions or sentences.

Attached herewith and incorporated herein are the records of the Criminal Domestic
Violence Court regarding the subject conviction. The Respondent reserves the right to amend

this Return upon receipt of any relevant materials.

-

|

In his current Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasox‘ls:

1. “Ineffective Ass‘istance of Counse]”

Page 10f4




a. “was attomey ineffective when failed to
advise defendant of all the provisions of
the law?”

Any claims not specifically enumerated in the PCR application or amendments will be. -
opposed by the State at evidentiary hearing. All ‘amendments should be made well in advance of
hearing and should be filed as required by Rule 11, SCRCP(a).

Ik

Respondent construes these allegations Aas ineffective assistance of plea counsel.
Respondent submits plea counsel rendered effective assistance of counsel. In a post-conviction
relief action, the Applicant bears the burden of proving the allegations in their application.
Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective
assistance of counsel as a ground for relief, the Applicant_musf prove that "counsel's conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon

as having produced a just result." Strickland v. Washing;on, 466 U.S. 668, 104 S.Ct. 2052,

2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court 'épplies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient. = Under this prong, the | court measures an attorney=s performance by its

Page 2 of 4
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"reasonableness under professional norms." ng, 300 S.C. at 117, 386 S.E.2d at 625, citing
Strickland. Second, counsel's deﬁCieLnt pérformance must t;a\;e prejudiced the Applicant such
that "there is a reasonable probability that, but for counsel's unprofessional errors, the result of
the proceeding would have been different." ge__rzx; 3008.C. at 117-18, 386 S.E.2d at 625. With
respect to guilty plea cdunsel, the Applicant must show that there is a reasonable probability that,
but for counsel's alleged errors, he would not have pled guilty and would have insisted on going
to trial. Hill v. Lockhart, 474 US 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the .
Strickland test. However, the allegation of ineffective assis@ce of counsel probably raises
questions of fact that the record 'does not conclusively refute. “Accordingly, the Respondent
requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,
305 S.E.2d 247 (1983)..
- IV

Each and every allegation contained within the application not hereinbefore either
expressly admitted, qualified or explained is hereby denied.

V..
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

~ Respectfully submitted,

ALAN WILSON
Attorney General

Page 3 of 4




JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN

Senior Assistant Deputy Attorney General

I, RUTLEDGE JOHNSON
Assistant Attorney General
A

By: /] L

/ZX;I‘; S FOR RESPONDENT
ce of the Attorney General

P.O. Box 11549

Columbia, SC 29211
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STATE. OF SOUTH CAROLINA

o IN THE COURT OF COMMON PLEAS
COUNTY OF YORK

2013-CP-46-3954
JOHN T. ROBINSON,

Applicant,

v AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Réspondent.

1. I am an employee of the Respondent in the above-captioned action.

2. ‘Regular eommunicat,ion‘ by mail exists throughout the State of South Carolina
and that this is-a proper circumstance of service by mail,

3.  Ihavethisday served a copy of the Return in the above-captioned matteronthe

following person(s) by deppsi_bihg same in the United States mail, postage prepaid:

|

W. Michael Hemlepp, Esquire
3027 8. Pairaham Rd.
York, SC 29745

DATED this 2157 -day of May, 2014,

istant
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STATE OF SOUTH CAROLINA

JOHN THOMAS ROBINSON,
Appellate,
Case No.
-against- 2013-Cp-46-3954
STATE,

Respondent.

November 17, 2014

York, S.C.

BEFORE:

HONORABLE ALISON RENEE LEE, Judge.

APPEARANCE S:
J. RUTLEDGE JOHNSON, Esquire

Attorney for the State
W. MICHAEL HEMLEPP, Esquire

Attorney for the Appellate

Aileen Butler

Official Court Reporter
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WITNESS

John T. Robinson

Mr.

Mr.

Hemlepp

Johnson

Toni Johnson

Mr.

Mr.

Johnson

Hemlepp
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DIRECT CROSS REDIRECT
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'MRJ'JOHNSON: May it please the Court, Your

Honor.i This is the case of John Thomas Robinson

versus‘State of South Carolina. Case number

\
2013-CP-46-3954.

Mr* Robinson was charge with criminal domestic
violatﬂon, first offense, and he is represented by
Toni Jéhnson.

Oé July the 3rd, 2013 he plead no contest before
the Hvorable Herman Howell and was sentenced to time
servedi He did not appeal his convictions or
sentenées. Thereafter he filed a PCR on December
27th, é013. The State filed its return on May 21st,
2014.

He ﬁs represented here today by Mr. Mike Hemlepp.

TéE COURT: And I don't have any transcript.

MR. JOHNSON: No, Your Honor. It is Magistrate
level éffense.

THE COURT: Yes, sir, Mr. Hemlepp.

1

client, ﬁr. John Robinson, to the stand.

MRJ HEMLEPP: Thank you, Your Honor. I call my

JOHN THOMAS ROBINSON, called as a witness, having
i

been d#ly sworn by the clerk, was examined and

testified as follows:
i
DIRECT EXAMINATI%ON

BY MR. HEMLEPP:




10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

25

John Robinson - Direct by Mr. Hemlepp

0 May it please the Court. Mr. Robinson, where do you
currently reside?

A I currently reside at Rock Hill, South Carolina. 1It's
the city of. Probably I think if my direction is correct about
13 to 15 miles east of here. '

Q Okay. And héw long have you lived in Rock Hill?

A . Principally all my life. I moved elsewhere but I
always return. Pretty much I resided in Rock Hill all my life.
Q And are you currently married, single or divorced?

A I'm married, but we are sort of separated. We are
trying to. fix things and if it works out it does and we'll cross
that bridge when we get there. I am married legally, but we are

living separately.

Q Could you please tell us your wife's name?

A Her name is Marilyn Denise Robinson.

Q And when did. you two separate?

A Probably we have beén seﬁarated now maybe 14, 16
months.-

Q and would it be safe to say that prior to that your
marriage had some difficulties?

A Absolutely.

Q. Do you know Miss Johnson .who is seated here in the
courtroom?
A Yes, I know her, I am familiar with her,‘yes.

Q How do you know her?

17
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wat o zaighangbinsonﬁ-fDirect by Mr. Hemlepp

{
g
A I know her because she represented me on this matter.

Q When yoﬁ referred to this matter, tell us what that
|

was? i
A Criminai domestic. violence.
Q And thaé was a charge that arose against you?
A Yes. }
Q What wa% charging agency?
A Beg you# pardon?

0 Which agency charged you? Was it the sheriff's
\

department? Rock Hill City Police?

A I thinkjit was the sheriff's department. I would like
to say it was th% sheriff's. I'm not certain but I believe it
was the sheriff‘% department that arrested my for the criminal

|
domestic violence.

o] Okay. %nd who did the sheriff's department in
arresting you alieged -- who did they glleged was the wvictim?

A My wife; Marilyn Robinson.

. Q And wheﬁ you got arrested did you go to jail?

A Did I_gp ——

0 To jail?

A I certainly did.
Q How long were you in jaii?
1
A If I recall correctly I should have been in jail

shortly on this.' I probably bonded out of jail the next day, if

I recall correctly, yes.
’ |
f

|
i
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John Robinson - Direct by Mr. Hemlepp

7.

Q While you were in jail were you screened for the public
defender? How did it come about that you had Miss Johnson as
your lawyer?

A Miss Johnson was appointed to represent me in a similar
court matter with CDV and so that's how we became affiliated
under the circumstances.

Q How long a period of time was she your lawyer?

A-‘ She was my lawyer for probably over a year because some
other things occurred that made -- I was arrested for the CDV.
She was appointéd to represent me and prior of going to court
for the CDV a felony occurred that I was involved with. Then
when we went to court for the CDV that court determined that we
just wait until you solve the felony before the CDV gets

disposed-cf. 'So that may it linger on well over a year.

Q Okay, but you eventually did go to court?
A Yes.
Q " And prior to gecing td Court -- well, do you remember

the date when you went to court?

>A I don't reﬁember‘the exact date that I went to Court.
Right off I don't. The first time I don't have that with me
right now, but that court ordered that they would save that
procedure until the criminal matter was disposed of and they
ordered that the viectim and I stay separately until this matter,
the CDV, was disposed of.

Q What happened to that? Was that eventually disposed
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-s - - -+ -Johh Robinsorn=--Direct by Mr. Hemlepp

of?

A Yes, the criminal matter —- the criminal matter was

disposed of.

o} No, sirL The CDV that we are talking about today was
that disposed ofé

A Yes.

Q When waé that disposed of?

A It was &isposed of -- okay. We have here that -- I

didn't go to Cou#t. Here is what happened. It was disposed of

July the 3rd of 2013. Now, I didn't go to court for that
!
disposition. After having the criminal matter disposed of now

it's time to tryi to get the CDV out of the way, so that my wife
and I could'legaily be together because we had an order to stay
|

away separately ﬁntil this matter was disposed of, the CDV.
|
f

So then I wept to see Miss Johnson. - I called her on a

number of occasibns and she was busy with court. We just
i
couldn't make arrangements to immediately get together, but I

|
stayed at it diligently until we got together. And I came to

_her officenin,thé public defender's office and explained to her

my circumstances and how we would like to get this disposed of

because she and ; - my wife, could get back together legally
!

without it being a violation of the law in any kind of way. And
|
|

that's how it waé disposed of. She drew up a document there in
| . .

|
her office then and whenever that document went to Court I don't

know, but we signed off everything right there that date and I
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John -Robinson - Direct by Mr. Hemlepp

am sure that was prior tovJuly the 3rd, 2013, the deposition
date. So whenever it went to the Court on the disposition date
I wasn't there and she had explained to me that if she needed to
contact me afterward that she would. If things went according
to her plan then evérything would be fine and etc., etc., and so
I never heard anything about it and it was disposed of as shé
had hoped it would and so that's how that was disposed of.

0 During this period of repreéentafion -- well, let me
back up. You were convicted of the criminal domestic violence
as a result?

A Yes, because the documents she drew up we plead guilty
for time served.

Q Yes.

A Okay, and whenever the document went to Court —- like I
said I wasn't théfe when it-actuélly went to Court, but our
agreement was that we plead guilty to time served for the
dispésition. And so we did. But I talked with Miss Johnson
then in her office that day and I explained to her that my wife
did this out of anger and there was never a criminal domestic
violence oécurred and that she probably would not even come to
court and testify to that on me. Miss Johnson explained to me
that wife didn'tvnecessarily have to be there. That the
documents, the petition and other-paper work, would be enough to
go to court with and that she felt it would be best for me to

plead guilty in this matter and I wanted to get the matter
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_QOhn Robinson - ~-Ditect by Mr. Hemlepp
i o : 10
behind us, disposed of, so that my wife and I can get together
and I said,'well) okay let's do it then. Let's get it disposed
of and unde; heriadvisement I did.
Q Do you agree with that decision now?

A No. I iatter discovered that there was ineffective

assistance of counsel.

Q Tell th% Court what that was?

A That ma%e it ineffective?

Q Yes. i

A Why do i believe it was ineffective?

Q Yes. j

A The waygshe had me sign that document for a guilty

.plea. She couldihave advised me properly that my wife could

. have volﬁntarily;had the matter disposed of by going -- simply

1

going to victim adequate (sic) office and disposing of that

|
s
matter and lawfu}ly that would have been the proper recourse to

take. There wou;d not have been a conviction and that would

have been effect%ve representation.

| .
0 And as a result of your conviction did anything adverse

happen to you?
{
A Absolutély. I lost my job and I had a lot of
i

~controversy with}my léndlord, my living area.

I

o] And thi$ was as a result of the domestic violation
|

j .

A Conviction, yes. The conviction itself to domestic
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‘violation conviction. 2And so —- which was at the time that's

what happened. That was the results of that. But I felt just
easy as we sign off a document for a guilty plea we could have
sign off for a deposition for dismissal of the complaint.

Q And this was as a result of the advise that you were
given by Miss Jchnson?-

A Yes. Miés Johnson never told me about the dismissal.
That my wife could voluntarily dismiss that complaint. She
never told me that. I was blind to that fact. To =-- to —-- uh,
subsequently to the disposed of this. Okay.

Q Okay. Is there anything else Judge Lee needs to make a
decision in this case, and you are the moving party so this is
your time in court.

Is there anything else that you think that Judge Lee
needs tO‘considér in making a decision in this matter?

A Yes. I think that the judge should know that I don't
know about anything else in addition to that. I don't méke the
law, but we're just trying to show what the law would have been
mdre in my favor then melhaving to plead guilty to somethin§
that never actuaily occurred: Had we gone to trial on this
there woﬁldnrt~have been a conviction and but rather then just
going on and on -

'MR. JOHNSON: Objection to speculation.
A Well, that's speculation, yes, but it's not speéulation

that she denied me -~ advise me of that my wife could have
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-John Robinson - Direct by Mr. Hemlepp

12

i "
|
|
|
|

voluntarily dism%ssed this matter. That is not speculation at

all. That's the;law.

Q ° Okay. Thank you, Mr. Robinson. Please answer any
|
|
questions that the Attorney General or the Court may have.

A Certainiy.
MRJ JOHNSON: No.quéstions for this witness, Your
Honor.;
THEQWITNESS: No.
THé COURT: I den't have aﬁy guestions. You may
step déwn.
(Witness excused.)
THE?COURT: Any additional witnesses Mr. Hemlepp.

|
MRJ HEMLEPP: No. Thank you, Your Honor.

THﬁ COURT: Any witnesses from the State?

MR; JOHNSON: Before the State calls witnesses
Your Hénor, I move for either a directed verdict or
summar§ judgement.

Whiie Mr. Robinson has testified that Miss
Johnsoﬁ's'advice.could have lead.to a disposal of the
matterihis only prejudice tﬁat he alleges the lost of
job ané controVersy with a landlcocrd. Those are
collat%ral consequences both of which counsel.has no
duty té advise and do not fall under the post

conviction relief statute. Therefore the State asks

for a Qirected verdict and/or in alternative a summary

'
i
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13

judgement.

THE COURT: -Any response Mr. Hemlepp?

MR. HEMLEPP: I don't think.it's-part of the case
that her representation required that she advise him
of that. That is evidence of =-- that his evidence of
him being prejudiced by the fact that he was convicted
of it. I think the two arguments that Mr.vRobinson is
making’is one, for ineffective advice and had she not
been ineffective in that advice he would have not
plead guilty. He would haVe.went to trial and that he
believes he would not have been convicted of. ' I think
that is a more succinct version of Mr. Robinson's
argument before the Court.

THE COURT: I will deny the éhe motion at this
particular time.

MR, JOHNSON: The State calls Toni Johnson to the
stand, Your Honor.

TONI LYNN JOHNSON, called as a witness, having been

duly sworn by The Clerk, was examined and testified as
follows:
DIRECT EXAMINATION

BY MR. JOHNSON:

Good afternoon Miss Johnson.
Good afternoon.

Please tell the Court how you became involved in this
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case? :

A . Yes. Iéwas assigned to represent Mr. Robinson.

Q Appointgd or retained?

A . I was aﬁpointed.

0] And whe; was the first time you met with Mr. Robinson?

A And I'm%not really sure exactly when the first time I
met with him on %his case was.

Q About aﬁproximately how many times did you met with him

about this case?|

A That IAbon't recall either.
Q Did youi meet numerous times or just one?
A I don't|think it was numerous times. It might. have

been cone or two times in reference to this case.
Q And who@wasvthe prosecuting agency in this trial?
!
A That was the the solicitor's office. This case was

part of the criminal domestic violence court.

Q And this was a first offence?

A “That iskcorrect.
Q And did:you work on Mr. Robinson's behalf to obtain a

plea offer? ;

A At thatiparticular point in looking at the folder that
I have there ini%ially was no court date on this. They were
holding that dat; for general sessions charges.

Q And did?he pick up those general session charge

subsequent to yotr representation?
|
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Toni Johnson - Direct by Mr. Johnson

I think those might have been after this ‘CDV charge,

And did you represent him on those general session

I did not.

And who represented him on those charges?

I believe that he might have been represented by Miss
I am not a'hundred percent sure.

And this was at the magistrate level?

That's correct. I am sorry, the CDV Court?

The CDV court, yes. -

That's correct.

And he eludes to a meeting where ybu both signed an

agreement. Can you please tell the Court about the agreement

that he would have signed?

A

prior to

Yes, sir. This is a plea affidavit that we have and

having Mr. Robinson come by my office to sign that, I

did check with the solicitor and the judge.to make sure it was

okay that we entered it via a plea affidavit instead of in front

of the judge. And so on the plea affidavit I fill in the

information with his name, the warrant number involved in this

case, and then what the plea was and the plea that we entered

was a no

sentence

information in there about the court costs which are $55.

contest plea for criminal domestic violence for a

of time served. 1In addition to that I did put some

I did
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ask the Court to waive those costs for Mr. Robinson because he

could not afford to pay those charges at that time. I did also

. include that I understood that decision of whether or not to

walve court costs would be up to Judge Howl and also put in that

he would not be able to possess or own a firearm.

Q Do you have another copy of that or may I make a copy?
A . ©Oh, sure. Absolutely. And when we hayve these signed‘

we always provid% a copy for the defendant involved in the case.
| _ .
So we do one for|the defendant, one for the Court. I always

copy that and put it in the file.

Q Okay. So the solicitor and judge were in agreement

|

that you could enter that instead of having him appear?

A . Yes, sir.
- Q And like he said he:received_a time served sentence?
A That is| correct.

Q He eludes to that you did not advise him that his wife

|

could come down and sign in the victim's advocate office, sign a

|

piece of paper and dismiss the charge?

A ‘And I would not do that-because the burden -- he does

not make —-- she does not make the determination. The case is

brought by the State and the State makes the éetermination. The
State cou;d.have subpoenaea his wife to come to Court. Whether
or not she would| have testified, that I don't know, but the

burde# is‘not én her to make thaf determination._ She can advise

him what she would like to see héppen, but the solicitor does
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Toni Johnseon - Cross by Mr. Hemlepp

17

to agree to that and the solicitor could agree to move

forward with their case if they choose to do so?

MR. JOHNSON: .That is all the questions I have
Your Honor. At this time I would like to introduce
the plea affidavit.

THE COURT: Any objection?

MR. HEMLEPP: No.

THE COURT: Let me see it. (Handed) Without
objection it is admitted.

(Respondent's Exhibit 1, Plea affidavit, received
in evidence‘as of this date.)

MR. JOHNSON: Judge, I have no further questions.

- THE COURT: Any cross?

MR. HEMLEPP: If it please the Court.

THE COURT: Yes, sir.

CROSS EXAMINATION

BY MR. HEMLEPP:

Q

Miss Johnson, how long have you been involved -- how

long have you been work for the public defendér's office?

A

.

A
0

times be

A little over nine years.

And you handled domestic violation cases before?

Yes, sir.

And you would I assume agree with'ﬁg thaﬁ they can some
complicated family dynamics?

Yes, sir.
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Q Would ybu agree that is what was going on here?
A Yes, sir.
Q The rel?tionship between your client and his wife was

tumultuous at thé time?
|

A That's borrect.

Q  How man? criminal violation cases have you handled?
‘ .

A I could#'t given you an exact number.

Q To manyfto count.

A It's a éood_bit.

Q If a vi%tim -- and they have all been in York County?
\

A Yes.

Q If a vi¢tim‘were to sign a statement with the victim

advocate declarihg she did not want to go forward and she was
|

|
unwilling to testify, have you had the experience that
| _

solicitor's offi?e would they take that into consideration in

i
dismissing the charges?

A Well, tkey take that into consideration a lot of the
!

times in determibing what they are going to offer.
| Q What abéut whetherAaé far as they are géing to go
forward? :

A Then th?y take that into consideration, but again they
look at the other witnesses that they have and any other
evidence to dete%mine whether they are going to dismiss or if

they are going tb offer something else like an assault and

battery third versus CDV or public disorder conduct versus a

|
|
|
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CDhV.
Q ‘Do you recall whether they had other evidence in this
case”?

A And I apologize, I got a copy of the incident report in

- reference to this. I know that EMS did come out to the scene in

reference to this case and they indicated that photographs were
taken of the injuries in this case. _
Q OCkay. Is fhere a reason why‘you -- I withdraw that
question. I will rebhase it.
Actually T am done. Thank you.
MR. HEMLEPP: No further questiomns.
THE WITNESS: Thank you.
THE COURT: Any redirect?
MR. JOENSON: Just follow up question.
REDIRECT EXMAINATION
BY MR. JOHNSON:
Q Miss Johnson, so you did explain the plea affidavit to

Mr. Robinson?

A Yes, sir.

Q And he was on board with the decision?

A Yes, sir.

Q And whose decision was it to actually plead guilty to
this?

A It was Mr. Robinson.

MR. JOHNSON: That is all the questions I have
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Your Honor.

| .
THE COURT: I don't have any questions. You may

step down. Thank you.

MRL JOHNSON: The State has no further witnesses

|
|
and renew our motion for summary judgement and/or

directed verdict.
THE COURT: Any rebuttal at this time?

MR.| HEMLEPP: Beg the Court's indulgence.
|

You# Honor, my client would ask me has asked me to
| .

- hasjasked me to on his behalf has asked me to

express to the Court that he wishes the Court rule in

his favor and the Court would take into account the
|

law an@ the evidence in this case to make the most
édequaae decision.
!

Thank you, Your Honor.

THQ COURT: And from the State is-‘there anything
furthe#?

MR$ JOHNSON: No, Your Honor. We ask you to deny
this aéplication.

He #as failed to meet his bgrden of proof that he
was pr%judiced by any alleged ineffectiveness
assistance of counsel. She advised him that it is the
solicigor's decision whether or not to proceed to

!

prosecdte this case and that her advice would not have

been that even if his wife comes down and signs the
|
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21

dismissal of the charges actually it's the solicitor's
decision to do so. Therefore, we ask that you either
deny the application or grant our motion for summary
judgementf

THE DEFENDANT: Through my attorney I object to
that, Your Honor. We met our burden ever proof.

THE COURT: Mr. Robinson, you are represerited by
an attorney. So he has to speak on your behalf at
this particular time.

Anything further?

MR. HEMLEPP:- No, Your Honor.

MR. JOHNSON: Nothing from the State.

THE COURT: I havé heard the testimony of Mr.
Robinson as Qell as Miss Johnson and counsel. Mr.
Robinson signed document in which he plead no contest
to ;riminal doméstic violation, first offense,
with the time served séntence and I believe he said he
épent just a few days in jail. That is a crime that
carries up to thirty days in jail and as well as court
costs. It appears from the record that Mr. Robinson
is asserting that his attorney failed to advise Him
that the charges would have been dismissed oxr could
have been dismissed by the victim coming to the
victim's advocate office and sign documentation to

withdraw or to indicate that she did not wish to
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proceed further with the matter.

Based upon the law as understand it once the charge

has been brought it is up to the State to decide

whetheq or not they wish to prosecute the matter.

That in several,vmany CDV cases there are

circumstances in which the victim may decide that they

no longer wish to prosecute. the claim and will not
b

up to t
the evi

to purs

i
testify against the defendant in this cases and it is

he solicitor's office to determine based upon
dence that they had at the time whether or not

ue the claim or pursue the matter.

I find that the advice that she gave was reasonable

under t
6f atto

particu

that th

him ths

he circﬁmstances. It met the standard of care
rney's practicing in the area of that

lar time. That even if she failed to-advise
tnhis wife, thevvictim,‘could sign papers

to drop charges that did not necessarily mean
e charges would be dropped; She did not advise

t that would occur and there was apparently no

discussion from what I can tell from the testimony,

|

there wasn't any discussion about at that time by

the wife not wishing to go forward at that particular

time.

Even if she had indicated to Mr. Robinson that

she that did not wish to go forward and prosecute the

matter

it still would have been at the discretion of
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23
the State to decide whether to prosecute. So I don't

find that she fail to provide information to him ox
failed to advise him reiated to the consequénces of a
request not to prosecute. And that certainly even if
she failea to' do that thére was no prejudice to the
defendant as it relates to going forward with a trial
in this particular matteér. While he asserts it would
have been likely that he would have been found not
guilty, there apparently was evidence from the State,
which théy could have called witnesses from EMS to
present photographs. While this Court does not have
photographs that ' were taken of those injuries that

certainly woﬁld'have been a matter that would have

B ~beén up to the jury at the time based upon the

‘evvidence to determine whether the State would have met

the burden of proving beyond a reasonable doubt that
Mr. Robinson was éuilty of'fhe'criminal domestic
violation.

So I will deny the application on that basis and I
would ask the State to prepare an Order to that
effect.

MR. JOHNSON: Yes, Your Honor.

THE COURT: And of course share it with Mr.
Hemlepp before it is submitted to me. Submit it

electronically please in word format not a PDF. And
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the reépondent's exhibit I-believe you need to make
cqpiesiof it.

MR. JOHNSON: Yes ma'am.

TH# COURT: I have reviewed it. It does indicate
- it éoes through all.the rights that Mr. Robinson
understqod that he had and waived and it goes into
detaili That he understood he had the right to remain
silenti He had the right to a jury trial. That he
had right to confront the witnesses. That his
atto;n%y advised him of the nature and elements of the
penalties and consequences of the plea. He understood

|

he wasiforfeiting his- defense and giving the right to

challedge or to contest the admissibility of the

statement that may have been made and that he was in

fact pIeading no contest to the charge.
And so with that matter that concludes that
particﬁlar matter.

|
(END OF TRANSCRIPT)

!
|

i
I
1
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I do further certify that I am heither of kin, counsel, nor
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- STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
John Thomas Robinson, ) DOCKET NO.: 2013-CP-46-3954
Applicant, ) -
) ORDER OF DISMISSAL < .2
v, ) L g - 'rf“
State of South Carolina, ) ool &+ &
Respondent. ) e/ =
) <% = 9
n oz o 7
. o o
~ . This matter comes before the Court by way of an Application for Post-Conviction Relief filed

‘ December 27 2013. The Respondent‘ made its Return on May 21, 2014. An evidentiary hearing into
the matter was convened on November 17, 2014, at the Moss Justice Center in York, SC. W.

chhael Hemlepp, Jr., Esquire repres‘ented the A,

| pplicant. J. Rutledge Johnson, Esquire, of the South
Carolina Att_omey General’s Office, represented the Respondent.

" At the hearing, the Applican‘t testified on his own

behalf. Toni Johnson, Esquire also
testnﬁed ThlS Court had before it a |

copy of the records of the application, the disposition sheet and a

plea afﬁdavxt There was no transcnpt of the proceedings before the trial court.
S ' PR‘OCEDURAL HISTORY

The Apphcant is presently not oonfmed The Applicant was charged with Criminal Domestic-

onlence, 1 offense The Applicant ‘was represented by Toni Johnson, Esquire. On July 3, 2013,
the Apphcant pled no contest before‘ the Honorable Herman Howell and was sentenced to tlme
served Applxcant did not appeal his conviction or sentence.

In hxs current Application, the‘ Apphcant alleges that he received Ineffective Assistance of
Counsel spec1fically “was attorney meffectlve when failed to advise defendant of ail the provisions

|
of the la 7% At the hearing, the Applicant
-~ counsel. ©

proceeded on his claim of ineffective assistance of plea

SUMMARY OF TESTIMONY 0
Apphcant testified he was re‘presented by Counsel on a charge of Criminal Domestic %,\
Vlolence, 1* offense wh1ch was initiated by the York County Sheriff’s Office. The alleged victimin

the case is the Apphcam’s wife. Applicant was confined in jail for only one day, but was represented




by Cour_isel for over one year. He was also arrested on a felony charge. After that charge was
handled Applicant moved forward with the CDV charge. There wasan order requiring Applicant to
stay away from his wife. Apphcant testified this matter was disposed of on July 3, 2013, but he did
not appear m CDV court for this proceeding. He pled guilty for a sentence of time-served by
agreement, but that he does not agree with that disposition at the current time.
o Applicant claims Counsel was ineffective because she could have advised him that if his wife
- were to sign an égreement'With the Victim’s Advocate’s Office, the charges could be dismissed. He
lostlhis job because of this f:harge and subsequently had issues with his-landlord. According to
Applicant, Counsel did not explain to him about the potential dismissal of this charge.
Counsel testified she has been a public defender for 9 years and has handled numerous CDV
- Cases. Shg was appointed to Applicant’s case and met with him once or twice before the disposition
of his charge. -She obtained a signed plea affidavit from Applicant that was approved by the
Hdn,or'ableAHermari Howell and the Solicitor. Applicant pled no contest to CDV, 1° offense for a
sentence of tim_e-served. It was his decision to plead to the charge and he was not threatened or
coerced.. :
Counsel did riot advise Applicant that his wife could sign an affidavit and have the charge
dismlssed because it was the Solicitor’s decision whether to prosecute the case or not.. Although the
Appllcant’s Wlfe, as the victim, can advise the Solicitor’s office as to her desire about the charge, it
was ultlmately the Solicitor’s decisionto prosecute. The Solicitor can take the Victim’s opinion into
account when deciding whether to proceed with the charge.
‘ ’I'lus Court has had the opportunity to review the record.in its entirety and has heard the
testimony at the post conviction relief hearing. This Court has further had the opportunity to observe
_the 'wit_r'lessés jir_eéented at the hearing, closely pass upon their credibility and weigh their testimony
accordi_nély. $et forth below are the relevant findings of facts and conclusions of law as required
| pursuant toS. C. Code Ann. §17-27-80 (2003).
The Applicant alleges he received ineffective assistance of counsel. InaPCR action, “[t}he
: burden of proof ison the applicant to prove his allegations by a preponderance of the evidence.”
Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(¢), SCRCP).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove

!

X)
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B "that' “counsel’s conduct 5o undermined the proper functioning of the adversarial process that the trial
s cannot be rehed upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
, _04 S.Ct. 2052, 2064 (1984); Butler v.State, 286 S.C. 441, 334 S.E.2d 813 (1985);

The proper measure of performance is whether the attorney provided representation within

the range of competence required in criminal cases. Courts presume that counsel rendered adecjuate

assrstance and made all significant decisions in the exercise of reasonable professional judgment.

Butler Id The Apphcant must overcome this presumption to receive relief. Cherry v. State, 300
S.C. 115 386 S.E.2d 624 (1989).. | '

' First, thie Applicant must prove that counsel’s performance was deficient. Under this prong,

attorney performaiice is measured by its “reasonableness under professional norms.” Cherry, 300

S.C. at 117, 385 S.E.2d at 625, citing-StrickIand.- Second, counsel’s deficient performance must

1

have prejudrced the Applicant such that “there is a reasonable probability that, but for counsel's

unprofeSSional 'erroré, the result of the proceeding would have been different.” Cherry, 300S.C.at -

: 117—18; 386 S.E.2d at 625. With respect to guilty plea counsel, the Applicant must show that there is

a reasonable p_ro'bability that, but for|counsel’s alleged errors, he would not have pled guilty and

| would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366 (1985).

Th1s Court finds Counsel was competent and diligent in her representation of the Applicant in -

- thls case Counscl sufficwntly advised the Applicant of the charges against him, the potential

pgnalt_lgs.rf convicted at trial, and the evidence the State would produce at trial. Counsel also

engéqu in p}g‘.a negotiations which were beneficial to the Applicant. This Court also finds the

|

’ Apﬁlican’t.was wcil informed by Counsel in this case. The Applicant expressed through his plea

' affidav1t that he was satisfied with Counsel, had sufficient time with Counsel, and Counsel did all

|
|

: Apphcant also warved his Constxtutxonal rights afforded to him. This Court finds the Applicant pled

R knowmgly, oluntanly, and on his own free will.

Apphcant argues Counsel failed to advise him that because his wife was willing to srgn an

affidavit to dismiss the charge, the charge would have been dismissed. This argument is erroneous.

In South Carolina, “[t]he criminal justice system gives prosecutors, as opposed to victims, broad

discretibir' in dedding which cases to‘ try-because prosecutors are less likely to be prejudiced by

personal and emotronal motlves " Ex parte Littlefield, 343 S.C. 212, 218, 540 S.E.2d 81, 84 (2000).

|
|
i
|

~ that the Apphcant requested - The Applicant pled guilty without any threat or coercion. - The .

')




Additionally, “[p]rbse(:utors may pursue a case to trial, or they may plea bargain it down to a lesser
offense, or they can simply decide not to prosecute the offense in its entirety.” State v. Thrift, 312
S.C. 282,292,440 S.E.2d 341, 346-47 (1994). Counsel testified she correctly advised Applicant that

- it is the Solicitor’s decision whether to prosecufe a charge or to dismiss it, not the Victim’s. This -

Court finds Counsel’s testimony credible and finds Counsel provided effective assistance of counsel
in this case. - . ‘

Accordmgly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test - that Counsel failed to render reasonably effective assistance under prevailing
professional norms. The Applicant failed to present specific and compelling evidence that Counsel
committed either errors or omissions in his representation of the Applicant.

“This Court also finds the Applicant has failed to prove the second prong of Strickland - that
he was prejudlced by Counsel’s performance. This Court concludes the Applicant has not met his
burdeﬁ 6f proving counsel failed to render reasonably effective assistance. Therefore, these

' allcgations are denied.
. CONCLUSION
_ Based on all the foregoing, this Court finds and concludes that the Applicant has not
.e'stabli-shed any constitutional violations or deprivations that would require this court to grant his
applicatidn. Therefdre, this application for post conviction relief must be denied and dismissed with
prejudice. | ‘

o This Court notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate revfew. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Appﬁca_nt has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.i(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel
must serve and ﬁle a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South

Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

41




42

- IT IS THEREFORE ORDERED that the Application for. Post-Conviction Relief is denied
and dismissed with prejudice. | ‘

* -~ 'ANDITIS SO ORDERED,
i ALISON RENEE LEE
‘ Presiding Circuit Court Judge
Sixteenth Judicial Circuit
January 29,2015 - y

Colunibia,' South Carolina
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WITNESSES

rgt

ARREST WARRANT NUMBER
2013A4620303072

ACTION OF GRAND JURY

— YRUEBLL
) (o Juokar)
Foreperson of Grand Jury
Date: ) )-]2 —
VERDICT

Forepersoh of Petit Jury
Date: .

DOCKET NO. 2013-GS-46-04291

The State of South Carolina
County of York

COURT OF GENERAL SESSIONS

December 12, Term 2013

“THE STATE

VS.

JOHN THOMAS ROBINSON

Indictment for
CRIMINAL DOMESTIC VIOLENCE

SC Code: 16-25-20
CDR Code: 2672

4

After being fully advised as to my ~
legal rights, 1 hereby waive presentment
to the Grand Jury. -

//7/("

befendant

| R
hereby appear in my own proper person and plead
guilty to the within indictment or to

_%.M&gm,rwl
N B e

Defendant

Witness:

CCC PLS. ANDGS




|
1

STATE OF SOUTH CAROLINA) CERTIFIED: TRUE. CU;INDICTMENT
_COUNTY OF YORK ) ZUIMAPCIT)GB R 8:'40

I: "‘

‘ " DAVID HA?ﬂLTUN

At a Court of General Sessnorf sz U%CDecember 12, 2013, the Grand
Jurors of York County present upon thElt

CRiMINAL DOMESTIC VIOLENCE ;

The defendant John fhomas Robinson, did in York County, South Carolina, on
or.about August 9, 2013, commlt the crime of Criminal Domestlc Violence, in that the
defendant did cause physical | harm or offer or attempt to cause physncal harm to Marilyn
. Robinson, a household member, with apparent present ability under circumstances
reasonably creating fear of irhminent peril. Said defendant having being convicted of
Criminal Domestic Violence ob one prior occasion within the prior ten (10) years. All in
violation of Section 16-25-20, Code of Laws of South Carolina, j(1976, as amended).

Agalnst the peace and dignity of the State, and contrary to the statute in such

case made and. provuded .

ASSISTANT SOLICITOR




Wanda H. Carter

From: Angela S. Jackson

Sent: Wednesday, June 03, 2015 10:09 AM
To: Wanda H. Carter

Cc: Sean Flynn

Subject: FW: Exhibit Request
Attachments: Exhibit Request to Clerk (6-2-15).pdf
Wanda,

Please see the clerk’s note below regarding the request for exhibit.

Angela Jackson

Administrative Specialist

South Carolina Commission on Indigent Defense
- Division of Appellate Defense

1330 Lady Street, Suite 401

P.0. Box 11589

Columbia, SC 29211-1589

Main phone: (803) 734-1330

Fax: (803) 734-1397
. Emall: giackson@sccld.se.qov

From: Strait, Lynn [mailto:Lynn.Strait@yorkcountygov.com}
Sent: Wednesday, June 03, 2015 10:05 AM .

To: Angela S. Jackson
Subject: Exhibit Request

Angela,

| have checked and | do not see that the clerk's office received an exhibit from the PCR hearing on November
17, 2014. it may be possible that this was passed up for the judge to keep in her packet.

Let me know if you need further assistance.

Stract
Court Coordinator-
York County Court of Common Pleas
@O Box, 649 _
York SC 29745
(803) 684-8506
{nn.strait@yorkcountygov.com

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole use of the
intended recipient(s) and may contain confidential, proptietary, and/or privileged information protected by law.
If you are not the intended recipient, you may not read, use, copy, or distribute this e-mail message or its
attachments. If you believe you have received this e-mail message in error, please contact the sender by reply e-
mail or telephone immediately and destroy all copies of the original message.
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