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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY RECEE VE?

Court of Common Pleas

o SEP 18 2015
Hon. Roger M. Young, Circuit Court Judge SC C
ourt of Appsalg
Appellate Case No. 2015-001809
Skywaves I Corporation, ...........cccceeeveuevvmniviveeeneeeeennn.. Appellant/Respondent,
v.
Branch Banking and Trust Company, Successor in Merger
to Branch Banking and Trust Company of SC,
a/k/a BB&T, and James Edahl, .......coocooiiimiiiiiie e Defendants,
Of which Branch Banking and Trust Company,
Successor in Merger to Branch Banking and Trust
Company of SC, a/k/a BB&T is the ........ccccvvvviiinnnni.o. Respondent/Appellant,
And
Of whom James Edahlis the ...........cccccooiiiiiiiiiiiii i, Respondent,

JOINT MOTION OF RESPONDENT/APPELLANT AND RESPONDENT
TO STRIKE APPELLANT/RESPONDENT’S AMENDED
AND SUPPLEMENTAL NOTICE OF APPEAL

Respondent/Appellant Branch Banking and Trust Company, Successor
in Merger to Branch Banking and Trust Company of SC, a’/k/a BB&T and
Respondent James Edahi (individually, “BB&T” and “Edahl’; collectively,
“Movants”) hereby move, pursuant to Rules 203(b) and 240, SCACR, for entry

of an order striking the “Amended and Supplemental Notice of Appeal” filed



by Appellant/Respondent Skywaves I Corporation (“Skywaves”). In support of

this motion, Movants would show as follows:

BACKGROUND FACTS AND PROCEDURAL HISTORY

A somewhat detailed recitation of this litigation’s lengthy procedural
history 1s necessary to an understanding of the basis for this motion.

Skywaves was a start-up company that manufactured equipment shel-
ters for placement at the bases of cell-phone towers. From 2005 to early 2008,
BB&T provided financing to Skywaves to support its operations under a fac-
toring agreement. The financing initially was in the form of factored ac-
counts, but the factoring agreement was subsequently amended to provide for
loan advances. Throughout the relationship, BB&T tried to accommodate
Skywaves’ needs, but Skywaves repeatedly failed to meet its projections and
its losses grew heavier. Skywaves failed to comply with its obligations under
the factoring agreement, and that noncompliance, coupled with the ever-
increasing risk of non-payment, led BB&T to declare Skywaves in default and
to terminate further loan advances in early 2008. Several months later, Sky-
waves filed a Chapter 7 bankruptcy.

Skywaves’ bankruptcy trustee retained counsel to file this action on
behalf of the Skywaves bankruptcy estate. Skywaves contends BB&T acted
improperly in terminating the parties’ agreement. Skywaves’ First Amended
Complaint, filed December 12, 2010, alleged eight causes of action: (1) breach

of contract; (2) breach of contract accompanied by fraudulent acts; (3) promis-



sory estoppel; (4) breach of the covenant of good faith and fair dealing; (5)
negligent misrepresentation; (6) fraudulent misrepresentation; (7) negligence;
and (8) violation of the South Carolina Unfair Trade Practices Act
(“SCUTPA”). Edahl moved to dismiss all claims against him (claims 5, 6, 7,
and 8), while BB&T moved for partial dlismissal of claims 2, 5, 6, 7, and 8.

The circuit court granted BB&T’s motion by order dated November 8§,
2011, and dismissed with prejudice Skywaves’ claims for breach of contract
accompanied by a fraudulent act (claim 2); negligent misrepresentation
(claim 5); fraudulent misrepresentation (claim 6); negligence (claim 7); and
violation of SCUTPA (claim 8). (Exhibit A) In the same order, the circuit
court also granted Edahl's motion, (iismissing with prejudice all claims
against him. (Id.) Skywaves took two actions 1n response to the court’s No-
vember 8, 2011 order. First, on November 18, 2011, Skywaves filed a motion
for reconsideration with the circuit court. Second, on December 28, 2011
(while its motion for reconsideration was still pending), Skywaves filed a
notice of appeal of the November 8 order.

On June 15, 2012, the circuit court granted, in part, Skywaves’ motion
to reconsider. (Exhibit B) The court concluded that it should not have dis-
missed the claims for breach of contract aécompanied by a fraudulent act
(claim 2, against BB&T); negligent misrepresentation (claim 5, against BB&T
and Edahl); and negligence (claim 7, against BB&T and Edahl), and granted

Skywaves leave to proceed with those claims. The court did not change its




ruling on Skywaves’ claims for fraudulent misrepresentation (claim 6) and
violation of SCUTPA (claim 8). Accordingly, those claims remained dismissed
with prejudice.

On dJuly 17, 2012, Skywaveé moved to withdraw its appeal of the No-
vember 8, 2011 order. (Exhibit C) Skywaves provided this Court with a copy
of the June 15 order and represented to this Court that dismissal of the ap-
peal was appropriate because the circuit court’s June 15 order. granting re-
consideration had “rendered this appeal moot.” (Id.) By order dated August
20, 2012, this Court granted Skywaves’ motion and dismissed the appeal.
(Exhibit D) On September 7, 2012, this Court remitted the case to the circuit
couft. (Exhibit E) |

Two years later, following extensive discovery, BB&T and Edahl each
moved for summary judgment on all of Skywaves’ remaining claims. On the
same day, BB&T and Edahl also filed motions to strike Skywaves’ demand
for a jury trial on the basis that the written agreements between BB&T and
Skywaves all contained jury-trial waivers.

A hearing on both motions was scheduled for January 12, 2015. At
Skywaves’ request, both BB&T and Edahl agreed to provide memoranda in
support of summary judgment in advance of the hearing so that Skywaves
could prepare. The parties also agreed to a date by which Skywaves would
provide its opposition, if more discovery were not necessary. BB&T and Edahl

both filed extensive memoranda supporting their motions for summary judg-



ment on December 22, 2014. Skywaves immediately stated that it needed to
take more depositions before submitting any opposition. Consequently, the
motion for summary judgment was not heard the previously scheduled date
of January 12, 2015. The January 12 hearing went forward, however, as to
BB&T’s motion to strike the jury demand. The circuit court granted the mo-
tion to strike by order dated February 9, 2015. (Exhibit F)

On April 13, 2015—almost four months after BB&T and Edahl filed
their memoranda supporting summary judgment on all remaining claims,
and two months after the circuit court ruled Skywaves had waived its right to
a jury trial—Skywaves moved to amend its First Amended Complaint to
reinstate its fraudulent misrepresentation claim and to plead a claim _for
violation of the North Carolina Unfair and Deceptive Trade Practices Act
(NCUDTPA). With respect to the fraudulent misrepresentation claim, Sky-
waves asserted—for the first time, three years after entry of the order—that
“the Court made a clerical mistake” in its June 15, 2012 order, “as Skywavés
should have also been permitted to proceed on its [fraudulent misrepresenta-
tion] claim (Co‘unt 6).” (Exhibit G, at 2)

By order dated July 23, 2015 (Exhibit H), the circuit court ruled on
several outstanding motions: (1) BB&T's and Edahl's motions for summary

judgment; (2) Skywaves’ motion for reconsideration of the court’s order strik-



ing the jury demand; and (3) Skywaves’ motion to amend its complaint.! In
its order, the circuit court:

1. Granted summary judgment in favor of BB&T on Sky-
waves claims for promissory estoppel (claim 3), breach of
the implied covenant of good faith and fair dealing (claim
4), negligent misrepresentation (claim 5), and negligence
(claim 7);

2. Granted summary judgment in favor of Edahl on all of
Skywaves’ remaining claims against him (claims 5 and7);

3. Denied BB&T’s motion for summary judgment as to Sky-
waves claims for breach of contract (claim 1) and breach
of contract accompanied by fraudulent acts (claim 2);

4. Denied Skywaves motion for reconsideration of the Feb-
ruary 9, 2015 order striking the jury demand; and

5. Denied Skywaves’ motion to amend its complaint.

With respect to its denial of Skywaves’ motion to amend, the circuit court
noted, “Though presented as a motion_ to amend, Skywaves actually seeks to
reinstate its cause[s] of action for fraud and violation of the statutory Unfair
Trade Practices Act.” (Exhibit H, at 11) The court rejected this attempt on the
bases that its prior ruling on claims 6 and 8 was ther law of the case; Sky-
waves had unduly delayed in seeking to plead these claims; and the proposed

amendments would be futile. (Exhibit H, at 11-13)

' The circuit court also ruled on Skywaves motion to strike BB&T’s an-
swer to the First Amended Complaint; Skywaves’ motion for issuance of a
subpoena to depose John Allison, BB&T’s former President and CEO; and
BB&T’s motion for a protective order precluding Allison’s deposition. The
circuit court’s rulings on these motions are not pertinent to the present mo-
tion to strike the amended and supplemental notice of appeal, and will not be
addressed further in this filing.




On August 21, 2015, Skywaves filed a timely notice of appeal as to the
circuit court’s July 23 order.2 Three days later, Skywaves filed an “Amended
and Supplemental Notice of Appeal,” which purported to appeal the circuit

court’s orders of November 8, 2011 and June 15, 2012.

ARGUMENT
In its Amended and Supplemental Notice of Appeal, Skywaves pur-

ports to appeal the circuit court’s November 8, 2011 order granting BB&T's
partial motion to dismiss, as well as the circuit court’s June 15, 2012 order
granting Skywaves’ motion for reconsideration. There are multiple problems
with this procedural tactic.

A. Skywaves lacks standing to appeal either the November
8, 2011 order or the June 15, 2012 order.

As noted above, Skywaves responded to the circuit court’s order of No-
vember 8, 2011 by filing a notice of appeal to this court and by moving for
reconsideration in the circuit court. After the circuit court granted Skywaves’
motion for reconsideration, Skywaves successfully moved to withdraw its
appeal on the basis that its challenge to the November 8, 2011 order was
moot. These facts establish that Skywaves now lacks standing to appeal those
orders.

“Only a party aggrieved by an order, judgment, sentence or decision
may appeal.” Rule 201(b), SCACR. Skywaves was certainly “aggrieved” by the

circuit court’'s November 8, 2011 order, which dismissed five of the eight

2 BB&T received Skywaves’ notice of appeal on August 25, 2015, and filed
a timely notice of cross-appeal on August 28, 2015. See Rule 203(c), SCACR.



claims alleged in its First Amended Complaint. Skywaves’ subsequent motion
to withdraw its appeal based on the Juné 15, 2012 order granting reconsider-
ation, however, established that Skywaves was no longer aggrieved by the
November 8 order.

In moving to dismiss its appeal of the November 8 order, Skywaves ar-
gued that dismissal was proper because “the order subject to this appeal [i.e.,
the November 8, 2011 order] has been reconsidered by the lower court ...
rendering this appeal moot.” (Exhibit C, at 1) An appeal becomes moot when
the appellant has “received its requested relief” Southeastern Housing
Found. v. Smith, 380 S.C. 621, 628 n.2, 670 S.E.2d 680, 684 n.2 (Ct. App.
2008). |

By moving to withdraw its appeal as moot and submitting the June 15
order as support for its motion to v.vithdraw,v Skywaves represented to this
Court that it was no longer aggrieved by the November 8 order (because the
June 15 order provided the requested relief) and that it was not aggrieved by
the June 15 order (because that order granted all of the relief requested). If
Skywaves was aggrieved by the circuit court’s failure to reinstate its fraudu-
lent misrepresentation and SCUTPA claims, it could have, and should have,
proceeded with its appeal as to those claims, rather than withdrawing the
entire appeal. See S.C. Code Ann. § 14-3-330; Murphy v. Owens-Corning Fi-
bergla;s Corp., 346 S.C. 37, 44, 550 S.E.2d 589, 593 (Ct. App. 2001) (holding

an order of partial dismissal is immediately appealable even though other



claims remain pending), overruled in part on other grounds, Farmer v. Mon-
santo Corp., 3563 S.C. 553, 579 S.E.2d 325 (2003).

In view of Skywaves' representation to this Court that the circuit
court’s June 15, 2012 order provided the relief it had sought to obtain
through its appeal of the November 8 order, Skywaves is judicially estopped
from claiming to be “aggrieved” by this order. See Quinn v. Sharon Corp., 343
S.C. 411, 414, 540 S.E.2d 474, 475-76 (Ct. App. 2000) (“The doctrine of judi-
cial estoppel precludes a party from adopting a position in conflict with one
previously taken in the same or related litigation.”)

B. Skywaves’ Amended and Supplemental Notice of Appeal
is improper under applicable South Carolina law.

Even if it had standing to appeal, Skywaves would be barred from do-
ing so by the South Carolina Code and Appellate Court Rules.

First, Skywaves cannot now reinstate its appeal of the November 8,
2011 order. Skywaves previously appealed the November 8 ruling, and then
withdrew that appeal after entry of the June 15 order on reconsideration. The
appeal was dismissed and the case was remitted to the circuit court. By filing
the Amended and Supplemental Notice of Appeal, Skywaves is now attempt-
ing to reinstate its prior appeal of the November 8 order. The South Carolina
Appellate Court Rules, however, preclude it from doing so.

Rule 260, SCACR, governs dismissal and reinstatement of appeals.
Subdivision (a) provides that “[w]hen an appeal has been itnvoluntarily dis-

missed, the appellant must seek reinstatement within 15 days of the order of



dismissal.” Id. 260(a) (emphasis added). Subdivision (c) applies to appeals
that are voluntarily withdrawn, and it does not allow for reinstatement. See
id. 260(c). Regardless, Skyw‘aves never sought to reinstate its appeal of the
November 8, 2011 ofder.

Second, to the extent the Amended Notice could be considered a new
appeal of either the November 8, 2011 order or the June 15, 2012 order, 1t 1s
prohibited by statute. The South Carolina Code provides for appellate juris-
diction over interlocutory orders “involving the merits.” S.C. Code Ann. § 14-
3-330(1). The statute further provides that “if no appeal be taken until
final judgment is entered the court may upon appeal from such final judg-
ment review any intermediate order or decree hecessarily affecting the judg-
ment not before appealed from.” Id. (emphasis added). The statute thus
gives a litigant the choice between immediately pursuing appeal of an inter-
locutory order involving the merits, or deferring any challenge to the order
until after entry of final judgment. Accord Link v. Sch. Dist. of Pickens Cnity.,
302 SC 1, 5-6, 393 S.E.2d 176, 178-79 (1990).

By necessary implication, the “either/or” approach set forth in § 14-3-
330(1) prohibits a party from taking a “both/and” approach by pursuing an
immediate appeal of an interlocutory order and then appealing that order

again after entry of final judgment. Yet, that is what Skywaves is attempting
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to do with its Amended and Supplemental Notice of Appeal.3 Skywaves chose
to take an interlocutory appeal of the November 8 order. If' Skywaves be-
lieved it was aggrieved by the June 15 order, it should have combined its
challenge to that order with its then-pending appeal of the November 8 order.
Alternatively, Skywaves might have requested that the dismissal of its ap-
peal be without prejudice. Skywaves did neither. As such, the issues raised in
the orders of 2011 and 2012 constitute the law of the case.

The Supreme Court rejected a similar attempt to 'raise the same issues
in a second appeal in Hudson ex rel. Hudson v. Lancaster Convalescent Cen-
ter, 407 S.C. 1A12, 754 S.E.2d 486 (2014). In Hudson ex rel. Hudson, the Su-
preme Court explained that “[u]nder the law of the case doctrine, a party 1s
precluded from re-litigating issues decided in a lower court order, when the
party voluntarily abandons its appeal of that order.” Hudson ex rel. Hudson,
407 S.C. at 119, 754 S.E.2d at 490 (emphasis added). Because Skywaves
voluntarily abandoned its previous appeal, it cannot now be heard to com-
plain on appeal about the issues decided in the circuit court in 2011 and

2012.

3 Actually, it is worse than that: Skywaves is attempting to use an appeal
of an interlocutory order as a vehicle for appealing a previous interlocutory
order. Nothing in § 14-3-330 permits this kind of jurisdictional bootstrapping.
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CONCLUSION

For the reasons set forth above, Movants respectfully ask the Court to
strike Appellant/Respondent’s Amended and Supplemental Notice of Appeal.

Respectfully submitted,

.W. Nelson Chandler Molly hes G erry, Esquirea/
B

E-mail: nelson@corriganchandler.com NEX PRU¥T, LLC
CORRIGAN & CHANDLER LLC 205 King Street, Suite 400 (29401)
P.O. Box 547 ‘ Post Office Box 486

Charleston, SC 29402 Charleston, SC 29402

Phone: 843.577.5430 Telephone: 843.577.9440

Fax: 843.577.5650 Facsimile: 843.414.8209

E-mail: mcherry@nexsenpruet.com
Attorneys for Respondent James Edahl

Julio E. Mendoza, Jr., Esquire

NEXSEN PRUET, LLC

1230 Main Street, Suite 700 (29201)

Post Office Drawer 2426

Columbia, SC 29202

Telephone: 803.540.2026

Facsimile: 803.727.1478

E-mail: rmendoza@nexsenpruet.com

Kirsten E. Small

NEXSEN PRUET, LLC

55 E. Camperdown Way, 4th Floor
P.O. Drawer 10648 (29603)
Greenville, SC 29601

Telephone: 864.370.2211
Facsimile: 864.282.1177

E-mail: ksmall@nexsenpruet.com

Attorneys for Respondent/Appellant
Branch Banking and Trust Company,
Successor in Merger to Branch Banking
and Trust Company of SC, a/k/a BB&T

Charleston, South Carolina
September /¥, 2015
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EXHIBIT “A”

Appellate Case No. 2015-001809

Skywaves I Corporation, e Appellant/Respondent,

Branch Banking and Trust Company, Successor in Merger
to Branch Banking and Trust Company of SC,
a/k/a BB&T, and James Edahl, ...........ccoooiiiiiiiiiiiin, Defendants,

Of which Branch Banking and Trust Company,
Successor in Merger to Branch Banking and Trust

Company of SC, a’k/a BB&T is the .......cccccccoovvniiinins Respondent/Appellant,
And
Of whom James Edahlis the ..o, Respondent,

JOINT MOTION OF RESPONDENT/APPELLANT AND RESPONDENT TO
STRIKE APPELLANT/RESPONDENT'S AMENDED AND SUPPLEMENTAL

NOTICE OF APPEAL



FORMAY
STATE OF SOUTH CAROGLINA JUDGMENT,IN A CIVIL CASE
COUNTY OF CHARLESTON . :
IN THE COURT OF- COMMON PLEAS CASE NO. 2009CP-10:7516
SKYWAVES T CORPORATION: - :BRANCH ' BANKING  AND  TRUST
: COMPANY; Sutcéssor.in. MErger. to, BRANCH
:'vBANK]NG AND TRUST COMPANY OF 5C,
..... o _a/k/a BB&T, and' JAMES EDAHL
PLAINTIER(S) ©~ ~ =~ 7~ ‘ T DEFENDANT(S),
T T - Attorncy.for - L] Plainufl [ Defendant
Submitted by: ; or. /
. oL L D Sclf-chrcsemed nganp
» DISPOSITION TYPE (CHECK ONE) 2
] -JURY VERDICT. This action.came before the court for.z ; "ﬁ
o "have Beéen'fried and a verdiét rendéred: i ' F—ﬂ 2 "
X 'DECIS[ON BY THE COURT “This action'came.to tiial or hearing bcfor(. lhe coulfl,r);t., y V.
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*ADMINIS l'RA erl:. AGENCY OFTHE CIRCUIT COURT RULINC VTHIS APPEAL.
IT IS ORDERED AND ‘ADJUDGED: . See attached order (formal ordér. 16-follow) B Stitement of Judgmeal
'by the:Court!

ORDER INFORMATION

Thns order:fJ.ends X does notend the case.,

Addluonal lnformatlon lor the Ch.rk Order Granting BB&T& Parlml Motion to- Dismiss Aml,ndcd Complaml
and Jimes Edahl's Motion to Disr’niss Amendcd Complznm wuh
Prejudice L

INFORMATION FOR THE PUBLlC lNDEX
: Complctc t_lus_ section below. when the Judgment afl‘ects m{le to real or personal propelty or if any-amount.
" 'shquld be enroiléd. If.there is o judgment mformatxon indicate “N/A” in‘one of the boxes'below.
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s
1$
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‘STATE-OF'SOUTH CAROLINA . | IN THE COURT OF: COMMO@PLE%{‘ SR 4 ‘
N T R o
'COUNTY OF:CHARLESTON . | NINTH JUDICIAL CXRCUI 4’4 4;9 ’?-/‘
,SKYWAVES 1 CORP_QRATION Civil Action'N6.2009-CP: 10-7 6 %
Plainiff;, | h
T ORDDR GRANTING BRANCH,
V5. : : BANKING AND TRUST COMPANY OF -
SC, a/k/a BB&T!S. PARTIAL MOTION
BRANCH BANKING AND TRUST TO DISMISS AMENDED COMPLAINT
‘COMPANY Succe‘;eor in merger-to : AND JAMES EDAHL SMOTION TO
BRANCH BANKING AND TRUST | DISMISS AMENDED" ‘COMPLAINT
“COMPANY OF SC a/k/aBB&T, and JAMES - WITH PREJUD]CE
EDAHL,
Defendants.

This matter:cime before the Court.on August ,55,:,2011,; ‘ori-the Partial, Motion to Dismiss’

of Defendant-Branch Banking.dnd 'T'rust-Compah'y; successor in.merger (o Branch Banking and

Trust"(:‘ompany‘of SG; a/k/a:BB&T .(—“BB&T”‘)}and‘ihe Motion to.Dismiss 6f Defendant James
_Edahl ':(.;‘Edahl'?-’). "Plaintiff and Defendants. were représented by counsélat the hearing, ‘and. the
'Court?u‘]]f}l.'cdnsidérea all‘@Vigié;ncgé__-p'rgsen;ed‘;and _th_c,a[gqmex{ts:of cﬂoun‘sel} For the féasons {hat
‘follow; the -Court grants Défendant BB&T’s Partial -Motion to stmlss with :préjudice and

‘Defendant Edahl’s: Motlon to Dismiss with pl’CJUdlC(i

1. FACTS
This:isa:lender liability case in whiéh,‘P\laintiffFSkywavcs i CO‘;qua(ion (“Plaintiff” or

“Skywaves”) alleges_that BB&T failed 1o fiitid its financing needs. Deféndant: BB&T i a

banking institutionwith ‘a’branch in: Charleston, South Carolina, and _befendaﬁt':Edahl.-is*ohc':' of

its employees. ‘Skywaves-is a company, that devéloped a“strutural "product, »Spgc_’iﬁc‘all«_y‘ cell
tower units; for use in the wireless telecommunications industry. To:support the manufacture of

thése individual :cell tower units; Skywaves entered into a writlén factoring agréement-with




BB&T i the Spring of 2005-whereby BB&T would puichase céftain réceivables of Skywaves ai

' a‘discoynt‘and”'péymedt of thosé:receivables would then be-madle to BB&T. Plainitiff alleges that
©in2007 Defendant Edahl made certain representations to SKywiives. that BB&T promised to fund
Skyyva\ieS? curr’e'nt'zfn'd‘-’I-fut’mfe;_;fivnjqpcigl_ needs, and' ultimately to- help the. company :go piiblic.
f)lgiq'giff fu;'thgytyailsgq_é that its agreement with BB&T .was ameénded vid e-mails and other
writt‘e‘n.‘CorrESpbndéﬁéeiw 'reﬂe'c::bc::h'zihges‘in'(hc operation of iheir,-",'i’ihancié'l»'arf‘r‘an_ge’menL

I Jaruary of 2008; BB&T declared a/default by Plaintiff onder the faCtQﬁ§i1g~ agreement.

1 ;

Plaintiff contends the default‘iwas improper for a nuniber of reasons, iﬁng’ludingfthal‘BB&T,:'aclih'g-
through Defendant Edalil, promised to provide Capita‘l-fu'nc‘iih‘g‘{ fof all of ‘SKywaves® financial
“niceds. :LPla‘ijn'tiff. claims tHe improper defauli caused it to g0 into bankruptcy: Ai;’,:lain‘t'iff is currently
in Bé‘nktuptfqy and :‘re,céi‘vefd],.an iOrder-from the vaan'kru'ptc'y Court’to file this l;inuit’~_againsi
: Dle.fendams. |

Plamnff has asserted. four cIalms dgamst BB&T and. Edahl for: (1) negligent‘
fmlsrepresentauon (2) fraudulent misrepresentation; (3) negligence;- and (4) violation of the
South,;Carleai Untaxr;'J:rade,_:Prac,t;ces Act »(f:‘SCU’T PA? ). Plaintiff has asserted an.additional
four causes of action. dgainst ‘BB&T fort ,(5):' breach - of contract; _(65 breach of contract.
accompanied by fraudulent.acls; (7)~promissdry’ estoppel; and (8) breach of the C&)’\'/ériant of goo&i"
fcuth and fair dea[mg Defenddnt Edahl ‘moved to dismiss d” of the claims' agdmst him;

Défendant BB&T filed a pamal motion to: dismiss five -of ‘Plaintiff’s claims, for neghgent

misrepresenlation; fraud'ulem - misrepresefitation; negligence; violation of the SCUTPA “and

breach of contract accompanied by:a fraudulent-act,




II. LEGAL ANALYSIS

‘South Carolina Rule of Civil Proée&u‘re'1Z(b)(ﬁ)‘fauztho,f_jz_es',a, court'to'dismiss a claim for

failure to state facts sufficient to constitiite a causc 6f action. S.C.R:Civ. P. A2(b)(6); Flateau v.
Harrélson, 355 -S.C. 197, 201, 584 S.E.2d 413, 415.(2003). Thé question is whether .the
pleadings,. taken in the,‘l?gh‘t most- favorable: to the plaintiff, ;}'{iigdaté a“valid claim for relief.
Williams v- Corndéh, 347 S.C..227; 233, 553 S.E.2d 496, 499:(Ci.. App. '2001). A Rulc 12(b)(6)
motion “must bé granted if the facts ‘and the inferences reasoriably déducible from them.show
that.the jpjlai,nti'ff:(:pula th;prevai.l on Ae’m){"lhed"ry. of the case.” Gray v. State Farm:Auito Iis. Co,
327 $iC.'646, 651,491.S:E:2d 272,275 (1997),

-As demonsiraied below, there ‘isd_no_‘ p’oséib’ﬂit'}'l»ithéii,?liiilﬁif[ can establish its four claims
for peg”l'ige,n_t: mi,srepfeselltat‘if)n, Tfra’ii‘dijlc'n''t'-,’m‘is._f"e'prtasén’tag_i_on;__’nf:gligé:n'c,f: or Vi‘olati"on' of . the
‘Sotith Cardl‘inza ‘Unfair Trade Practices Act against BB&T -or ‘Edahl, as ‘@ matter. of law.
M‘O_Ar'e__o"\%er,;_Pleiirx_(if,f"fhas, failed o' plead sufficient facts: to' constitute a-cause of -action against

BB&T for‘breach'of"contfabﬂt'ac'b'ompaihicd by a fraudulent act:

A. ‘Plaintiff Fails to Allege ‘Any Condtict on the Part of :BB&T That

Would Support. ltb Clalm for 'Breach. of Contract Accomgdmed by »»»»»
_,Fraudulent Act. .

Plaintiff’s claim for breach of contract accompanied: by a fraudulent act fails as a

a maltter

ofilaw: because Plaintiff does fiof- allege any fraudulent,act:or conduct .on the part ‘of BB&T —
necessary compogc?gts.of ‘a.Claim for breach-of contract’ accompanied by fravdulent acts, "Rule
9(b) of the:South.Carolina Rules ofCivflP@cé’,cldrgi";‘grp?jdc;sih}i‘t{apa_r_ty,:al)égi_ng fraud miust do
so with _paf:’icmaﬁt‘y.- S.C. R Civ. P, 9(b) (“In all averments of fraud or’ misiake, the
circumstances-constituting fraud or mistakc shall bestated with particularity ).

Plaintiff makes genéral allégations that BB& T s:actions were characterized by 'di'shoﬁe’"s;y"

‘in fact-and .unfair dealing wiih respect to 'Plainitiff’s ‘plan to- transition fiom’BB&T to another:




lender and BB&T’s decision to ce'asé"fundiiig, ‘but Plaintiff fails-to o]éad any specific fraudulent—

act or'conduct on the.part of BB&T with regard to’ thrs claim -and has not- pIed fraud with the
partlcularlty required- by Rule I(b). Accordmgly, Plamnﬁ's cla:m against BB&T for breach of
contract accompanied by a fmudu!unt act is dismissed.

B. Plamtlff Cannot Sustam a_Claim_Against Either Defendant for
‘Negligent Mlsrepresentatmn or Fraudulent Mlsrepresentatwn '

~

Plamtxff‘ s. clalms for neghgent mmrepresentatlon and. fraudulent: mlsxepresentazxon both
fail as a matter of law becaqsc Pla;ntxff does not allegea'legally viable false statement or any fact
that would tend to creatc a right for Piamuff to.rely on any alleged misrepfesentation by BB&T

or Edahl

1. '-No False Statement

Négiigdxil'misr'epresentation «is pvredicaied upon the transmiésion .Of:'d negligently made
false statement; See  Armstroig v. Coll’ms 366 S.C. 204, 220, 621 'S:E:2d 368, 376 (Ct: App.
2005); Sauner v Pub Serv. ‘Auth. of $.C., 354 S.C. 397, 407, 581 ‘S.E:2d 161, 166" (2003);
Robertson v. First Union Nat'l Bank, 350 $.C..339, 349,565 S.E2d 30‘9 315 (Ct. App. 2002);
:B‘?’OWI_'I v. Stewart; 348 S.C. 33, 42, 557 S E:2d 676, 680-81. (Ct. App..2001); West.v. Gladney
341 S.C: 127 134, 533 S.E.2d 334, 337 (Ct App 2000). . Like neghgent m:srcpreqentatlon an
actionable fraudulent mlsrepresentatnon case. requireés there. first be. a false representation
predicated upon mlsstatcments of fact rather than upon- expressnon of opnmon, intent, or

confidence that the deal would be satisfactory. See Bishop. Loggmg Co. v, Iolm Deere Indus.

Equip. Co., 317 S.C. 520, 526-27, 455. S.E.2d 183, 187 (Ct. App. 1995) (fmdmg statements by

i

e‘quipment"sellé}-Cbncernipg expected performance Qf‘loggu_}g System were opinions'as (o future

performance.and-could not be basis for claim of fraud). ~




~

:det See Spires. v: Acceleration Nat'l ‘Jns. Co 417 ‘F. Supp: 2d 750, 753-56 (DSC 2()06)
A(dpp{lymg:South Carq:lmanlq'w); The n@ghgen} representation. cannot be. based oii- unfulfilled
promises or:statements as-to futiire events. See Fields v. Melrose Lid. P'ship, 312-8.C. -1‘0'2;,, 105,
439 S.E.2d 283, 285 (Ct- App. 1993). In addition, ar{.imegrax component of this-element:is that
the representation be. false:at the time it i$ made. Sée. GSM Dealer Servs., Inc. v}=C/z'rys'ler Corp.,
32 F.3d 139, 142 (4th Cir: 1994) "(;i_pp_lying's'ou;h.camlina law).. With respect to fraudulent
;misrgpreﬁswenlaiti,oq, “the ‘?f’éudul'eritrepres'ewatj@h:l_mis;ti_raéla_lc to a present o,r"»preéexisti'ng fact and
‘it.cannot ordinarily be ,basediuﬂpqn an unfulfilled promise to perform in the "f‘u:(u:rg Or stateriients
as to_future events:” .id. (giroting Emérson v. Powell, 283 5.C. 293,296, 321 S:E:2d 629, 631
(CL.-App. 1984)).
.

Plaintiff his norallegéd any legally-viable false ‘rcpresemanon ofd-present or pre-existing
fact 'mz;dé' to fﬁe,Pla‘iﬁiiff. Plaintiff has ‘oiily alluded to ‘a]léged false represcntations by
general sal'esma_nshxp that ‘does r'lot'“givé ris€ 10 ‘a-cduse.of action for ncghgent or fraudulent-

mxsrepresematlom The alleged reprcsentatlons do not relate to prcsent or pre-existing facts and

i
i

therefore. cannot, as .2 matter ‘of law, satisfy the ‘requirements for a ‘claim for negliggm '
‘misrepresentation.or fraudulent misrepresentation.

Plaintiff conténds:that & promise of future funding 'is.\aclidna:b'le'if"DQf@’h’Qédtﬁé had no
.intention. of; fulfilling - the ~promise -t t’ﬁe time it was ‘made and ,émly, made ‘it" 1o induce’ the

performanc&o’fePlaiih;iff; See - Pdarker v, :Shecut, 340 S.C: '460; '48'2.,«,531&S.E.~2.di 546, 558. (Cl.

App- 2000), rev'd on other grounds, 349:S.D..226; 562 S.E.2d:620 (2002). Aifho"ugh generally




modified agreenient for:some penod of time, which is mconsxstent thh an mtennon notto fulfill .

a prom:se In iis Amended Complamta Plaintiff :ajlgges a yarié,ty’ ‘ot représéntaiions by

‘Defendants .in 2005, QOQG" and 2007, during which ‘time Plaintiff-alleges it continued 'its,

relationship with BB&T, and ‘that the relationship Corinued a( ledst until Januaty of 2008.

Uhdei"these circumstances the alle ations of Plaintiff's Amended Complaint do: not give rise to
£ p gl

a lcgally dcnondb!e false statement sufficient to support a claim-for negligent or fraudulent

N

mistepresentation.’

2. "No.Right ig Rely

In dddltl()n ‘to showing'that a false representation’ was ‘made; a_plaintiff must-also show

'that it had a. “right: to rely on such representation”in order to _pursue a _cl;um for ejflhermégligént

misrepresentation ‘or fraudulent misrepresentation.” See GSM Dedler Seérvs; Inc. v. Chrysler
Corp., 32'F.3d 139; 142 (4th 'Cir: 1994) (applying. South Carolina law): When there ‘is no
fiduciary fé_.'latj.c?nshjp(:between'iihe-part_ies'and'llj_é §,ifqétigxi:ihvolves:an.,'armés length transaction
between méuﬁir’e‘,'edhczitéd paities; there is no right o tely: Lands, !nn Inc. v, Branch Banlung‘
and Trust Company of South: Caroling, €.A. No. 2:98-158-23: (S C. Com. Pl April 12, 19995
(g{t{i1g-1*lo[gl;{tne Corp. v. PEDA-1;, hic., 339.S.E:2d 112, 114 (S.C. 1985)); see also Firit

Savings Bank, FSBv. Capital Investors;:Inc., '450'.S.Efﬁ2d,83A(S:;C. Ct. App: 1994, rev 'd in part on -

‘Other grouids, 459° SE2d 307 (S.C. 1995). Morcover, a3 4 .general rule, officers of

corporations, in their capacities as suchi, do- not-owe any individual fiduciary duties (6:4 plaintiff.

See Burwellv..S.C.:Nat'l Bank; 288'S.C. 34, 40-41, 340 S.E.2¢-786, 790.
South' Cardlina:law considers the nofmal relationiship beiweén a bank and its customer (g
be orne:of c[cd’itor-dehtor:.and not-one that’is Vfivdu‘c;,iary‘-in‘né}urc,~Seé Burweﬂ, 288 S.C. éit;AQ, 340:

S.Eﬁ?_d-ati7‘90:‘;:'Ow’eiifﬁvf-A[ulfe&v Bank.& Trust Co., 265 $.C. 490, 497,'220.S.E:2d 116,119 (Ct:




o

App: 1975) Jo/mson Y. Serv Mgmt Inc, 319 SC 165 167—68 _459. SE2d QOO 902 (Ct

App 1995) Although Plaintiff has dllege.d a cerfain amount of customization .that went into

BB&T?S‘,perqut,_lo_r PIaintif¥, it has not allcged any specmc fact‘; that-woulid' change the standard

creditor-debtor- framework and crete a fiduciary relationship.. _Ac,cp,rdi.ngly',- as a-matter of law,
Plaintiff ‘cannot, 4§ d Sophisticated; mature part'y,‘csia'biisfl"thzlt it had a-right 10'rely on any.
‘dlleged false stalemenits by. BB&T or Edahl.

'C. ‘Plaintiff Has Not Stated.a Clsim-Against Either Defendant for: Négligence.

| Aﬁdwii'ionalvl'y, Plaintiff canriot establish its claim. for negligence against BB&T or Edahl.

To prove a: clalm for negligence, a- pldlnnff must establish a duty of care, a. breach of that duty

and. d;_im;gges, iproximately caused by ihe ;l_')fea:qh; McKnight - v.. Souik ;Ca'r‘olingz DPept. of

Corrections, 684' SE:2d 566, 569 (S.C:Ct.App.2009). In this ase, neither Defendant had or

’

breached any duty.fo Plaintift,

'Pl}éﬁnﬁff;,alléges:'(hat “BB&T [had]" a umque power and influence -over the: day to ddy:

.operauons of Skywavcs and give fise to a specml re!auonshnp with ‘the parties, whereby

-Defendants had ‘a’fiduciary; duty-or other. ‘duty of care to SKywayes.”! However Plaintiff ¢annot

_umla}erally manufacture-a id'uty' by BB& T wheére.none exists. ;‘Duty ‘is genetally defined as :thef

obligationito conform tg a__"fi”artié:fular -Sland‘ard of-conduct ‘toward another.” Mirray v. Bank of :

Amcnca NA 354 SC 337 343, 580° SE2d 194, 197 (Ct App 2003).

"‘Ordinafi[yé the’

common: law 1mposes no, duty-on.a person to act.’ P Id

An_raf_h_nnatwe‘legal diity to act exists if.

created ‘by. statute, ‘contract; relationship, stafus, _property - iﬁtér’esi; of some .other ,s‘p”ecia‘l

circumstance:”’ /Id.

- As noted-above; ‘South Carolina views.the normal relationship between a barik and its

customer. a$ one of creditof-debior andﬁnotﬁone(;ihat,.is,‘ﬁdﬂéiafy<iri ndwire. See 'Burwell, supr;




-Owens supra “Johnson, supra Agdm Pldm(lff hag rot:alleped’ facis sufficient 10 expand the

normal debtor crednor rcldtxonshxp into orie ‘that was fiduciary. in nature. ‘Given the riorrial
relatxonshxp of a bdnk and its customer and the lack of: dny - other ‘circumstarice Creating an

afflrmdllve duty, Plaintiff cannot show that BB&T or Edahl had any duty'to breach.

D. Plaintiff Has Not Stated a Cliim Apainst. Enthelj Defenddnt for leatlon of
the South Carolma Unfair Trade Practlces Act

»Plvz_{iﬁ't‘i‘ff‘.:héxsi not :pled - sufficient allegations against. Defendants fo,_ state a~c]§xfig; for
violition of the’SCUTPA: To be actionablé unider SCUTPA, the ¢1l:[,egc;c_i uni’air'or—deceptive act
;01 practxce ‘must- have an: xmpdct upon the. public interest. Noack Eptte‘rpri&eS Ine: v. Country _
Cor/zer Triteriors, 351 S.E:2d 347 (S C.Cu App 1986) Here, Plaintiff mérely. offers a.conclusion-
of law that"the “unfair acts and practices of’ Defendants. have an impact. on the public- interest,
‘have poténtial ‘fbr-rep'érit)ic)n.” Absent from .thc Amended :'Complvaint areany facts'that would
even tend 10 show:that the supposcd conduclimpacted the public c_lki”réci,ly or that the conduct is
‘:othf.er,Wis‘_e,.,caip_ziblb\,_pf{rqpcfitibnl,

Al most; the. Amended ‘Comiplaint alléges, in sum; that Defendarits pronﬁsed 10 but then
4 rcfused to:fund the:fi nanung neceds of. Skywavce These dllegations. do;not comprise “unfair or
 deceptive acts” that are,"-acti‘onaAbl'e under SCUTPA because business relationshiips that affect onl y
't'he,:l,p‘art:'i‘és.-fto the’ complained-of transaction are nol actionabie under-SCUTPA.. Seé Noack.
’Egzte);br{.ggs,-»JliC..351:5.‘_}5_},2;1,;& 3_&9-—5_0._
;A'li,liqugfh, not-delitieated. as 4 breach of, contractclaim, PlaintifP's.claim 1s : premi;s'cd' upori
the‘-'bréa"cﬁ.’o'fizi’n*allé’ge’d-a“g':r_c»:p"m‘gn‘f,_b_é:‘(\véj‘en BB&T and Skywaves tofund the financing needs of’

, , ‘
-Skywaves. ‘Hc,'fvi',évcr, even ‘.‘A_[e'_gvdeliberate;orv intentional breach ofa valid é@_ﬁt_f@ic’_t,-'-witljout-‘mérei

does not-constitute'a violation 6f:'SCUTPA. Otherwise; every intentional breach of a‘contract

'




breaching party to treble damages.”” Ardis v. Cox, 431 S.E; 24267, 271,(S.C. Ct.App. 1993).

Il CONCLUSION

_Fo"r‘"'tvhg reasons set forth ‘h'erein, it is ?ﬁereby" ‘ORDERED that quéndar); ‘Edahl’s Motion
to Dismiss is GRANTED nd all ‘claims against .him arc-dismissed with prejudice; and it is

further ORDERED that Defcndant BB&T’s Partial Motion 6 Dismiss is" GRANTED with

dedling.

IT IS SO ORDERED.

The'Honorgble Rog.c,;WYOMgv

W/]’W 2011

Charlestos; South Carolina.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON. . FOR THE NINTH JUDICIAL CIRCUIT
SKYWAVES 1 CORPORATION, CASE NO. 2009-CP-10-7516
| . Plaintiff,
V.
o ORDER GRANTING SKYWAVES’
BRANCH BANKING AND-TRUST MOTION TO REC%NSIEER\,
COMPANY, successor in merger to BRANCH e m =
BANKING AND TRUST COMPANY OF SC, - B E o=
a/k/a BB&T, and JAMES EDAHL, o o 8
DU; I R
Defendants. 2= = =3
t = :CJ:U) ool Lreseh’
P
[ o <A

In this Order, I modify my previous ruling dated November 16, 2011as followé:

1. A Complaint for Breach Of Contract Accompanied By A Fraudulent Act does NOT
Require Allegations of Specific Acts or Conduct under Rule 9(b)

This Court dismissed Skywaves’ cause of action for Breach of Contract Accompanied by
a Fraudulent Act on the basis that the cause of action was not pled with sufficient particularity

under Rule 9(b) of the South Carolina Rules of Civil Procedure.

Plaintiff makes general allegations that BB&T’s actions were
characterized by dishonest in fact and unfair dealing with respect L
to Plaintiff’s plan to transition from BB&T to another lender and
BB&T’s decision to cease funding, but Plaintiff fails to plead any
specific_fraudulent act or conduct on the part of BB&T with
regard to this claim and has not plead fraud with the particularity

required by Rule 9(b).

(Order granting Motion to Dismiss, 1 A, pgs 3-4) (emphasis added).

However, a claim for breach of contract accompgx‘ried by a fraudul_ent act does not require
allegatlons of the nine elements of common law fraud. See Harper v. Ethridge, 290 S.C. 112,
118-19, 348 S.E.2d 374, 378 (1986). Rather, it requnes allegations of fraudulent intent and a

fraudulent act, which is “any act characterized by dishonesty in fact, unfair dealing or the



.

unlawful appropriation ot; another’s property by design.” Id. (holding pleadings sufficient where
they included a “dishones\t design” and acts to effectuate it). .

Sk‘yWaves has alleged BB&T's breach of contract was accompanied by vfr‘audulent acts
characterized by dishonesty in fact and unfair.dealling. In particular, Skywaves alleges BB&T
made material misrgpresentations in &der io induce Skywaves into continuing its relationship
with BB&T rather than working with Hunt Capital, Wachovia, and other lenders, by offering to
modify the factoring agreement to fund based on Skywaves’ invoices and purchase orders.
BB&T’S misrepfesentat-ions are specfﬁcally set forth in the amended complaint. (See Amended
Complaint- 135: “BB&T’s refusal to continue funding was not due to the reasons asserted in the
default letter, but was because BB&T was unhappy with and sought to renegotiate the parties’
modified factoriﬁg agreementf’; See also Amended Complaint 19 10-25, 36 53, 54, 56, 60).

SkyWa&es further aileges that after it turned down proposals for working capital
investments frdm other lendefs, BBI&T sought to renegotiate the parties' modified factoring |
_ agreement. When ‘Sky\}/vaves refused and indicated it would try to secure alternate financing,
BB&T called a default citihg pretgxtual reasons and immediately stopped funding in order to
harm Skywaves. (See Amended Corﬁplaint 191 33-39). Skywaves contends BB&T’s conduct is
dishonest and unféir and therefore constitutes fraudulent acts giving rise to the claim sufficiently
plead undér Harper v Ethridge.

As BB&T’s motion was made pursuant to Rule 12(b)(6) SCRCP, in light of the oral
arguments and fprther considerations, at this stage of the case, Skywaves should be allowed to

proceed with this claim.



2. Skvwa-ves’ Claims for Negligence and Negligent Misrepresentation Allege BB&T
and Edahl Undertook to Advise It Such that Skywaves’ Relationship with BB&T

Became Fiduciary in Nature

a. Fiduciary Duty

A “fiduciary relatiohship” 1s founded on trust and confidence reposed by one person in
the integrity and fidelity of another. Steele v. Victory Sav. Bank, 295 SC 290, 293, 368 S.E.2d
91,93 (S.C:App.,1988). It “e#ists when one imposes a‘ special co,nﬂdence in another, sé that xthe
latter, in eqhity and go;od consciencé,‘ is bound to act in good faith and with due regard to the
interesté of the éne imposing the confidence.” Island Car Wash,' Inc. v. Norris, 292 S.C: 595,
599, 358 S.E.2d 150, 152 (Ct.App.1987).

Normally, the relationship betWeén a bank and its customer is one of creditor-debtor and

not fiduciary in nature. Burwell v. South Carolina Nat'l Bank, 288 S.C. 34, 40, 340 S.E.2d 786,

790 (SC 1986). However, a bank may be held to a fiduciary duty if it undertakes to advise a -

customer as part of services the bank offers. Regions Bank v. Schmauch,‘ 354 S.C. 648, 671,
582 S.E.2d 432, 444 (S.C.App. 2003) (emphasis added); Burwell v. South Carolina National |
Bank, 288 S.C. 34? 340 S.E.Zd 786 (SC 1986); Rush v. South Carolina Nat'l Bank, 288 S.C. 560,
562,343 S.E.2d 667, ‘6.68 (Ct.App’IQSG). |
Skywaves’ Amended Complaint includes numerous allégations of a relatiionship beyond
mere creditor/debtor, including that BB&T and Edahl undertook to advise Skywaves, that BB&T
went outside of its standard contracts and created funding agreements, including ‘;he “spec.ial” \
- factoring agreement, specifically for Skywaves, that BB&T tailored the services it was offering

specifically to Skywaves, and that BB&T and Edahl knew Skywaves placed special trust in them

and was relying on their expertise.

<d



For example, Skywaves alleges:

a.

...BB&T also provided a designated relationship manager who assisted

‘Skywaves in raising additional capital through investors (Amended Complaint 1 11)

...Defendant BB&T, acting primarily through Defendant Edahl...represented to
Skywaves that BB&T was ready, willing and able through the use of innovative
and creative financial products to provide Skywaves with the capital needed to
become a successful manufacturer, that Defendants understood exactly Skywaves'
growth cycle, and that BB&T was fully committed to providing the presant and
future banking needs of Skywaves (Amended Complamt 153) :

...Defendant BB&T acting primarily through Defendant Edahl told Skywaves: (2)
that it understood the short and long term capital needs of Skywaves; (b) that
Skywaves did not need a large bank or additional capital funding to continue its
growth; (c) that Defendants believed Skywaves was strategically positioned for
success; (d) that Defendants wanted to take Skywaves to a sale or stock IPQ; and
(e) that BB&T would provide capital funding all of Skywaves financial needs.
(Amended Complaint 1 56)

Defendant BB&T, acting primarily through Defendant Edahl, represented in writing
that if Skywaves would continue its banking relationship with BB&T, BB&T would
devise a funding program tailored exclusively for Skywaves, not in keeping with

their ordinary contract and course of business w:th other customers. (Amended

Complaint 1 57)

Defendant BB&T, acting primarily through Defendant Edahl, offered Skywaves a
series of inducements in the form of financial commitments as a token of its bona
fides...and include the following:...raise the factoring from 80% to 85% of
invoices and 60% of purchase orders...reduce the bank charges to .45% with a cap
of $3000 per month...gratuitously advanced $330,000 into the Skywaves bank
account without Skywaves request or solicitation...(Amended Complaint 1-60)

Defendant Edahl traveled to MacBee, South Carolina on behalf of BB&T for the
purpose of making a presentation to potential Skywaves lenders investors...
Defendant Edahl told Skywaves and its potential lenders and investors:... BB&T
would act as a partner in managing Skywaves growth...BB&T's commitment to
finance Skywaves' growth was unigue to Skywaves, and was the equivalent of
the funding offered by Wachovia or Hunt Capital...(Amended Complaint  62)

Defendants undertook to tailor a funding program outside its ordinary course of

business lending relatnonshms and umque to Skvywaves. (Amended Complaint ¥
79) :

. This method of operation gave BB&T a unique power and influence over the da

to day operations of Skywaves and gave rise to a special relationship between the




parties, 'whereby Defendants had a fiduciary duty or other duty of care to Skywaves.
(Amended Complaint 1 81)

i. Skywaves relied on Defendajts' financial expertise and advice. (Amended
Complaint ¥ 82)

j- Defendants knew that Skywaves relied on BB&T to prdvide sound financial advice
and information and that Skywaves had entrusted its future existence and growth
to BB&T's care. (Amended Complaint T 84)

k. “[BB&T] did not include the new $2, 000,000 PO sub-limit or the 65% advance rate
in the amendment as this is typically Tiot part of BB&T’s standard contract (it is
something out of the ordinary for Skywaves exclusively).” (Ex 3 at hearing,
3/20/07 email from Morris Castlen of BB&T, referred to in Amended Complaint)

'Skywaves' has plead a sée'cia] relationship, complete with a “spécial” factoring agreemeﬁt, which
BB&T itself claims was “out of the ordinary for Skywaves exclusively” (See Ex 3 at hearing,
3/20/07 erp'ail from Morris Castlen of BB&T, referred to in Amended Compléint).

| Further, South Carolina lcourts have held, “To determine whether a fiduciary relétioﬁship
existed between two parties, for purposes of cause of action for breach »Of fiduciary duty, a
reviewing court must lc;ok to the particulars éf the relationship between the parties.” Armstrong
v. Collins, 366 S.C. 204, 621 S.E.2d 368 (Ct..App. 2005). Skywaves has not had an opportunity
to.develop the “particﬁlars” of its relationship with BB&T thrdugh discovery, but has plead fach

that remove its relationship with BB&T from the realm of creditor/debior.

~'b. “Future Evénts”
At thg March 27, 2012 hearing, counsel argued that the reﬁresentations of BB&T and
Edahl were not future promises, but rathér were representations based oh existing business
records, in particular the factoring agreement which, by its terms, is valid for one year aﬁd
automatically renews. (Sce’Ex 1 at hearing, factoring agreement, 1 19). Skywaves further argued
that evén if BB&T and Edahl alleged misrepresentations were about future events, ’they are

actionable as they were made to induce Skywaves into making BB&T its exclusive financial



iﬂstitution and rejecting the proposals of other lenders like Wachovia and Hunt Capital.
(Amendcd Cémplaint 1116, 64). A future promise is actionable if it is “made as part of a generai
scheme to induce the signing of a paper or to make one act, as he 6[herwise would not have
acted, to his injury.” Bishop Logging Co. v. John Deere Indus. Equipment Co. 317 S.C. 520, 527,
455 S.E.2d 183, 187 (S.C.Abp.1995) citing Coleman v. Stevens, 124 S.C. 8, 15-16, 117 S.E. 305,
307 (1923).

At this preliminary stage, in light of oral arguments and further considerations, and
‘viewing the facfs alleged and the inferences reasonably deducible therefrorp in the light most
favorable to Skywaves, with every doubt resolved in its favor, Skywaves should be allowed to
‘ proceed on its claims for negligence and negligent misrepreéentation as stated in its Amended
Complaint.

3. Conclusion
For the reasons stated above, this Court’s Order of November 16, 2011 is hereby

amended and Skywaves is allowed to proceed with i ims reach of contract accompanied

by a fraudulent act, negligenée, and negli i atj in its Amexided

Complaint.

On thif!) day of June 2012
Charleston\SC ‘
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THE STATE OF SOUTH CAROLINA
In the Courtof Appeals

APPEAL FROM CHARLESTON COUNTY
In the Court of Common Pleas for the Ninth Circuit

Rogér M. Young, Circuit Court Judge

Case No. 2009-CP- 10-7516

Skywaves I Corporatidn ......... et e enene Appellant
v.
Branch Banking & Trust Company, successor in merger to

Branch Banking and Trust Company of SC, a/k/a BB&T,
and James Edahl.........c.ccccoviiiniininece e ... Respondents

MOTION TO WITHDRAW APPEAL

Plaintiff/Appellant Skywaves I Corporation, pursuant to Rule 260 of the South
Carolina Appellate Rules, moves this court for an order dismissiﬂg this appeal. The
grounds for this request are that the order subject to this appeal has bef;n reconsidered by
the lower court and the Honorable Roger M. Young, entered a new Order dated June 14,

2012 and filed on June 15, 2012, (attached hereto as Exhibit A), rendering this appeal

moot.

o’ GEORGE J. KEFALOS, PA

Oana D. Johnson
46 A State Street



Charleston, SC 29401
P: (843) 722-6612

F: (843)377-1310
george(@kefaloslaw.com

M. Dawes Cooke, Jr., Esq.

John W. Fletcher, Esq.

BARNWELL WHALEY PATTERSON &
HELMS, LLC . '
885 Island Park Drive (29492)

P. O. Drawer H

Charleston, SC 29402

(843) 577-7700 Fax: (843) 577-7708
Attorneys for Appellant Skywaves I
Corporation

Other Counsel of Record:

Molly Hughes Cherry, Esq.

Nexsen Pruet, LLC

P.O. Box 486

Charleston, SC 29402

(843) 720-1724 Fax: (843) 414-8209

MCherry@NexsenPruet.com

Attorneys for Respondents Branch Banking & Trust Company, successor in merger to
Branch Banking and Trust Company of SC, a/k/a BB&T, and James Edahl

This ﬂ day of July, 2012

Charleston, South Carolina



STATE OF SOUTH CAROLI'NA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON., FOR THE NINTH JUDICIAL CIRCUIT
SKYWAVES I CORPORATION, CASE NO. 2009-CP-10-7516
Plaintiff,
V.

ORDER GRANTING SKYWAVES’

BRANCH BANKING AND TRUST MOTION TO RE(%NS({EERE

COMPANY, successor in merger to BRANCH Cwmo=
BANKING AND TRUST COMPANY OF SC, | : ' ;g o =
a/k/a BB&T, and JAMES EDAHL, : 2:’?;- 3]
' o

Defendants. gc—fa -5
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In this Order, I modify my previous ruling dated November 16, 2011as followé:

1. A Complaint for Breach Of Contract Accompanied By A Fraudulent Act does NOT
Require Allegations of Specific Acts or Conduct under Rule 9(b)

This Court dismissed Skywaves’ cause of action for Breach of Contract Accompanied by
a Fraudulent Act on the basis that the cause of action was not pled with sufficient particularity

under Rule 9(b) of the South Carolina Rules of Civil Procedure.

Plaintiff makes general allegations that BB&T’s actions were
characterized by dishonest in fact and unfair dealing with respect"
to Plaintiff’s plan to transition from BB&T to another lender and
BB&T’s decision to cease funding, but Plaintiff fails to plead any
specific fraudulent act or conduct on the part of BB&T with

regard to this claim and has not plead fraud with the particularity
required by Rule 9(b). ‘

(Order granting Motion to Dismiss, 7 A, pgs 3-4) (emphasis added).
However, a claim for breach of contract accompgr‘ried by a fraudulent act dOes not require
allegations of the nine elements of common law fraud. See Harper v. Ethridge, 290 S.C. 112,

'118-19, 348 S.E.2d 374, 378 (1986). Rather, it requires allegations of frauduleﬁt intent and a

fraudulent act, which is “any act characterized by dishonesty in fact, unfair dealing or the
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unlawful ai)proﬁriati'on of anothef’s property by design.” Id. (holding pleadinés sufficient where
they includéd a “dishonest desigh” and acts to effectuate it).

Sky.waves has alleged BB&T's breach of contract was accompanied by fraudulent acts
characterized by dishonesty in fact and unfair dealing. In particular, Sky§vaves alleges BB&T
made material misrepresentdtions in ordér to induce Skywaves into continuing its relationship
with BB&T rather than workiﬁg with Hunt Capital, Wachovia, and other lenders, by offering to
modify the factoring agreement to fund based on Skywaves’ invoices and purchase orders. '
BB&T’s misrepresenfations are specifically set forth in the amended complaint. (See Amended
Complaint 7 35: “BB&T’s refusal to continue funding was not due to the reasons asserted in the
defaulf letter, but was because BB&T was unhappy with and sought to rénegotiate the parties’
modified faétoriﬁg agréément’.’; See also Amended Complaint 99 10-25, 36‘ 53, 54, 56, 60).

Skywaves f/urther alleges that after it turned downnproposals for working capitai
investrﬁents from other lenders, BB&T sought to renegotiate the parties’ modified factoring
agreement. When Sky\;vaves refused and indicated it would try to secure alternate financing,
BB&T callea a default éiting pretextugl reasons aﬂd immediately stopped funding in order to
harm Skywaves. (See Am(ended Complaint 997 33-39). Skywaves contends BB&T’s conduct is
dishonest and unfair and therefore constitutes fraudulent acts giving rise to the claim sufficiently
plead undér Harper v. Ethridge. |

As BB&T’s mot.ion was made pursuant to Rule 12(b)(6) SCRCP, in light of the oral
arguments and furthe; considerations, at this stage of the case, Skywaves should be ﬁllowed to

proceed with this claim.



2. Skywaves’ Claims for Negligence and Neglicent Misrepresentation Allece BB&T
and Edahl Undertook to Advise It Such that Skywaves’ Relationship with BB&T
Became Fiduciary in Nature

a. Fiduciary Duty

A “ﬁduciary relationship” is founded on trust and confidence reposed by one' personin .
the integrity and fidelity of anofher. Steele v. Victory Sav. Bank, 295 SC 290, 293, 368 S.E.2d
91, 93 (S.C.Abp.,1988). It “exists when one imposes a special confidence in another, so that the
latter, in equity and good conscience, is bound to act in good faith and with due regard to the
interests of the one imposing the confidence.” I'sland Car sth, Inc. v. Norris, 292 S.C.- 595,
599, 358 S.E.2d 150, 152 (Ct.App;_198'7).

Normally, the relationship between a bank add its customer is dne of creditor—debtor and

not' fiduciary in nature. Burwell v. South Carolina Nat'l Bank, 288 S.C. 34, 40, 340 S.E.2d 786,

790 (SC 19'86).' However, a bank may be held to a fiduciary duty if it undertakes to advise a -

customer as part of services the bank offers. Regions Bank V. Schmauch‘ 354 S.C. 648, 671,

582 S8.E.2d 432, 444 (S.C. App 2003) (emphasw added) Burwell v. South Caro[ma National
Bank, 288 S.C. 34 340 S.E.2d 786 (SC 1986) Rush v. South Carolma Nat'l Bank, 288 S.C. 560,
562, 343 S.E.2d 667, 668 (Ct.App.1986). ‘

Sky\yaves’ Amended Complaint includes numerous allegations of a relationship beyond
mere Qreditor/del;tor, including that BB&T and Edahl undertook to advise Skywaves, that BB&T
Went outside of its standard contracts and created funding agreements, including the “special”
factoring agreement, specifically for Skywaves, that BB&T tailored the services it was offering
specifically to Skywaves, and that BB&T and Edahl knew Skyw'aves placed special trust in them

and was relying on their expertise.
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For example, Skywaves alleges:

a.

...BB&T also provided a designated felationship manager who assisted
Skywaves in raising additional capital through investors (Amended Complaint 7 11)

...Defendant BB&T, acting primarily through Defendant Edahl...represented to
Skywaves-that BB&T was ready, willing and able through the use of innovative
and creative financial products to provide Skywaves with the capital needed to
become a successful manufacturer, that Defendants understood exactly Skywaves'
growth cycle, and that BB&T was fully committed to providing the present and
future banking needs of Skywaves (Amended Complaint 7 53)

...Defendant BB&T acting primarily through Defendant Edahl told Skywaves: (a)
that it understood the short and long term capital needs of Skywayves; (b) that
Skywaves did not need a large bank or additional capital funding to continue its
growth; (c) that Defendants believed Skywaves was strategically positioned for

“success; (d) that Defendants wanted to take Skywaves to a sale or stock IPQ; and

(e) that BB&T would provide capital funding all of Skywaves financial needs.
(Amended Complaint 1 56) .

Defendant BB&T, acting primarily through Defendant Edahl, represented in writing
that if Skywaves would continue its banking relationship with BB&T, BB&T would
devise a funding program tailored exclusively for Skywaves, not in keeping with
their ordinary contract and course of business with other customers. (Amended

Complaint 1 57)

Defendant BB&T, acting primarily through Defendant Edahl, offered Skywaves a
series of inducements in the form of financial commitments as a token of its bona
fides...and include the following:...raise the factoring from 80% to 85% of
invoices and 60% of purchase orders...reduce the bank charges to .45% with a cap
of $3000 per month...gratuitously advanced $330,000 into the Skywaves bank
account without Skywaves request or solicitation...(Amended Complaint 7 60)

Defendant Edahl traveled to MacBee, South Carolina on behalf of BB&T for the
purpose of making a presentation to potential Skywaves lenders investors...
Defendant Edahl told Skywaves and its potential lenders and investors:... BB&T
would act as a partner in managing Skywaves growth... BB&T's commitment to
finance Skywaves' growth was unigue to Skywaves, and was the equivalent of

“the funding offered by Wachovia or Hunt Capital...(Amended Complaint  62)

Defendants undertook to tailor a funding program outside its ordinary course of

_business lending relationships and unique to Skywaves. (Amended Complamt 1
79) '

This method of operation gave BB&T a unique power and influence over the day

- to day operations of Skywaves and gave rise to a special relationship between the



parties, whereby Defendants had a fiduciary duty or other duty of care to Skywaves.
(Amended Complaint 1 81) .

i. Skywaves relied on Defendants' financial expertlse and advice. (Amended
Complaint 9 82)

j- Defendants knew that Skywaves relied on BB&T to provide sound financial advice

and information and that Skywaves had entrusted its future existence and growth
to BB&T's care. (Amended Complaint 9 84) ~

k. “[BB&T] did not lnclude the new $2,000,000 PO sub-limit or the 65% advance rate
in the amendment as this is typically not part of BB&T’s standard contract (it is
something out of the ordinary for Skywaves exclusively).” (Ex 3 at hearing,
3/20/07 email from Morris Castlen of BB&T, referred to in Amended Complaint)

Skywaves has plead a special relationship, complete with a “special” factoring agreement, which
BB&T itself claims was “out of the ordinary for Skywaves exclusively” (See Ex 3 at hearing,
3/20/07 email from Morris Castlen of BB&T, referred to in Amended Complaint).

Further, South Carolina courts have held, “To determine whether a fiduciary relationship
existed between two parties, for purposes of cause of aetion for breach of fiduciary duty, a
reviewing court must lo‘o'k to the particulars of the relationship between the ];;arties.”Armstrozlg
v. Collins, 366 S.C. 204, 621 S.E.2d 368 (Ct. App. 2005). Skywaves has not had an opportunity
to develop the “particulars” of its relationship with EB&T through discovery, but has plead fac?s

that remove its relationship with BB&T from the realm of creditor/debtor.

. b. “Future Events”

At the March 27,2012 hearing, counsel argued that the representations of BB&T and
Edahl were not future promises, but rather were representations based on existing business
records, in particular the factoring agreement which, by its terms, is valid for one year and
automatically renews. (See Ex T at hearing, factoring agreement, 1 19).  Skywaves further argued
that even if BB&T and Edahl al]eéed misrepresentations were about future events, ‘they are

actionable as they were made to induce Skywaves into making BB&T its exclusive financial



TN

_institution and rejecting the proposals of other lenders like Wachovia and Hunt Capital.
(Amended Complaint 7116, 64). A future promise is actionable if it is “made as part of a general
scheme to induce the signing of Ia paper or to make one act, as he otherwise would not have
acted, to his injury.” Bishop Logging Co. \;.\[ohn Deere Indus. Equipment Co. 317 S.C. 520, 527,
455 S.E.2d 183, 187 (S.C.App.1995) citingVColeman V. Ste;)ens, 124 S.C. 8, 15-16, 117 S.E. 305,
307 (1923). |

At this preliminary stage, in light of oral arguments and further considerations, and "~ -
'viewing the facts alleged and the inferences reasonably deducible therefrom in the light most
favorable to Skywaves, with every doubt resolved in its favor, Skywaves should be allowed to
' proceed on its claime for negligence and negligent misrepresentation as stated in its Amended

Complaint.

3. Conclusion

-

For the reasons stated above, this Court’s Order of November 16, 2011 is hereby

Complaint.

On thii) day of June 2012
Charleston\SC



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

{

a ' APPEAL FROM CHARLESTON COUNTY
In the Court of Common Pleas for the Ninth Circuit

* Roger M. Young, Circuit Couﬁ Judge

Case No. 2009-CP-10-7517

Ron Konersmant ..........cccceeeeuenne e ettt et ettt ettt ere s ere s Appellant
v.
Branch Banking & Trust Compény, successor in merger to

- Branch Banking and Trust Company of SC, a/k/a BB&T,
and James Edahl................ ettt ettt et e et e e bt e h et e bt et e e abe e ntenteeeaeensaeaean Respondents

PROOF OF SERVICE

I certify that I have served the Motion to dismiss on the above-referenced
Respondents by depositing a copy of it in the United States Mail, postage prepaid, on
July , 2012; addressed to their attorney of record, Molly Hughes Cherry, Esq., Nexsen
Pruet, LLC, P.O. Box 486, Charleston, SC 29402, on July li, 2012.

GEOKGERE J. KEFALOS, %‘

- C/\,ﬂ(@@f \7
. Geo’rg\?J'. Kefalos., Esq. U

Oana D. Johson, Esq.

46 A State Street

Charleston, SC 29401

(843) 722-6612

Attornei)s Jor Skywaves I Corporation



EXHIBIT “D”

Appellate Case No. 2015-001809

Skywaves I Corporation, ..........c.ccccceeeeen. e, Appellant/Respondent,

Branch Banking and Trust Company, Successor in Merger
to Branch Banking and Trust Company of SC,
a/k/a BB&T, and James Edahl, .......c...ooooiiiiiiiii s Defendants,

Of which Branch Banking and Trust Company,
Successor in Merger to Branch Banking and Trust

Company of SC, a/k/a BB&T is the ........cccccceeiiiiiiiins Respondent/Appellant,
And :
Of whom James Edahl isthe ................... e Respondent,

JOINT MOTION OF RESPONDENT/APPELLANT AND RESPONDENT TO
STRIKE APPELLANT/RESPONDENT'S AMENDED AND SUPPLEMENTAL

NOTICE OF APPEAL
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The %uu’tﬁ QEamIifna Court of ppeals

Skytwaves I.Coporation, Appellant,
v

Branch Banking and Trust Company‘, Successor in
merger to Branch Banking 'fclnd Trust Company of SC,
a/k/a BB&T, and James Edahl, Respondents.

Appellate Case No. 2012—205929

/

|

i

 ORDER

|

The above matter is pending on appeal in this Court. The éppellant now moves to
withdraw the appeal. Accordingly, this matter is dismissed. The remittitur will be
sent as provided by Rule 221(b), SCACR.

FOR THE COURT
BY  Sptwy O lidelig
' CLERK
Columbia,‘South Carolina , " o
. _ | A
cc: A | ?/Z’O/ 7&?
George J. Kefalos , | 77 z !

Molly Hughes Cherry B
M. Dawes Cooke, Jr.
John William Fletcher



EXHIBIT “E”

Appellate Case No. 2015-001809

Skyvs;aves I Corporation, .......ccccccevveveevveeiiveeeeeeeeennennennns Appellant/Respondent,

Branch Banking and Trust Company, Successor in Merger
to Branch Banking and Trust Company of SC,
a/k/a BB&T, and James Edahl, .........c...cooiiiii Defendants,

Of which Branch Banking and Trust Company,
Successor in Merger to Branch Banking and Trust

Company of SC, a/k/a BB&T is the .......coccvieeiinniin Respondent/Appellant,
And |
Of whom James Edahl is the .c.ooovireiiiiii e, Respondent,

JOINT MOTION OF RESPONDENT/APPELLANT AND RESPONDENT TO

STRIKE APPELLANT/RESPONDENT'S AMENDED AND SUPPLEMENTAL

NOTICE OF APPEAL



@Zhe %nutb @aru[ma @nurt of @ppeal%

POST OFFICE BOX 11629

JENNY ABBOTT KITCHINGS
COLUMBIA, SOUTH CAROLINA 29211

CLERK . :
. . 1015"SUMTER STREET
V. CLAIRE ALLEN ‘ \ COLUMBIA, SOUTH CAROLINA 29201 .
: N !
DEPUTY QLE,RK : TELEPHONE: -(803) 734-1890

FAX: (803) 734-1839
WwW.sccourts.org

September 07, 2012

The Honcrable Julie J. Armstrong
100 Broad St Ste 106 ,
Charleston SC 29401-2210

REMITTITUR

Re: Skywaves I v. Branch Bankmg
Lower Court Case No. 2009CP1007516
Appellate Case No. 2012-205929;

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed

)

' Very truly yours,

l/%m%/%uzg

! CLERK
Enclosure

cc:  George J. Kefalos
Molly Hughes Cherry
M. Dawes Cooke, Jr.
John William Fletcher.
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The South Carolina Court of Appeals

Skywaves I Coporation, Appellanf,

v

“ Branch Banking and Trust ({j.ompany, Successor in
merger to Branch Banking and Trust Company of SC,
a/k/a BB&T, and James Edahl, Respondents.

Appellate Case No. 2012-205929

i -

ORDER

The above matter is pending on appeal m this Court. The appellant now moves to
- withdraw the appeal. Accordingly, this matter is dismissed. The remittitur will be
sent as provided by Rule 221(b), SCACR.

FOR THE COURT

BY %&DM«A

CLERK

Columbia, Soﬁth Carolina \ ' F 5 L§ @

. o . ?/20/271(

George J. Kefalos
Molly Hughes Cherry
M. Dawes Cooke, Jr.
John William Fletcher .



EXHIBIT “F”

Appellate Case No. 2015-001809

Skywaves I Corporation, ......ccccccceeeeeeeeeeen. e Appellant/Respondent,

Branch Banking and Trust Company, Successor in Merger
to Branch Banking and Trust Company of SC,
a/k/a BB&T, and James Edahl, ... Defendants,

Of which Branch Banking and Trust Company,
Successor in Merger to Branch Banking and Trust

Company of SC, a’k/a BB&T isthe ..................... Respondent/Appellant,
And '
Of whom James Edahlis the ......coooooiiiiiiiiiiieee Respondent,

JOINT MOTION OF RESPONDENT/EAPPELLANT AND RESPONDENT TO
STRIKE APPELLANT/RESPONDENT'S AMENDED AND SUPPLEMENTAL

NOTICE OF APPEAL



IN'THE STATE OF SOUTH CAROLINA ). IN THE COURT OF COMMON PLEAS
S )  NINTHJUDICIAL CIRCUIT £
COUNTY OF CHARLESTON ) Z 2
N i )., -Civil-Action No:: 2009-CP-10-75167, ’?Qa RS
SKYWAVES 1. CORPORATION, ) 2, _QQ; ‘o ‘5‘0
Plaintiff, ) I 25
. Y, " O \‘..!/,;) I
- \ Gy,
' ). ORDER GRANTING DEFENDANT e
BRANCH BANKING.AND. TRUST ) BB&T dnd DEFENDANT EDHALS'
COMPANY, Successor in’ merger to- )! MOTION TO STRIKE PLAINTIFF’S
BRANCH BANKING,AND TRUST" ) DEMAND FOR JURY TRIAL
COMPANY OESC; a/k/d/ BB&T, and ) :
JAMES EDAHL. )|
)
‘Defendants. )
)

Defendants Branch Banking & Trust Cj(%)r_fr’lpaﬁy ("BB&T") andJ ?,'lméS:Ed.?fh]f(-"Edahl-'f)
filed'motions to ‘s,'trikg,fhef'Plgintiff:’Skywavés 1 1C‘Ql'fp~()_l_'aﬁ0n (“Skywaves™) demand for-a trial by
_jury in this:matter. The Defendants maintain tﬁ(; Plainiff cont_ractual’ly;wai\{\ed;its;:righ't"t(')va'jl,iry
trial in the Factoring:and Security Agre’ement{("é’Féctor‘ing‘»Ag\rcement'»’-),‘beiween the parties that
is the subject:of:this lawsiiit.

Statement of the Facts.

The Plaintiff and Defendant BB&T' entéred into two promissary notes, one:loan

contains the follo’wingwéiverxu’pbh.whiCh BB&T relies:
[T]o.the fullest:extent permitted. by applicable. law Clicnt hereby
Knowingly; mtelllgemly and expressly waives. demaiid, protest,
notice- of protest,-notice of :default or dishonor; ‘notice of payment“
.0t nonpayment; and notice of defau]t releasc compromlse :
settléiment, exténsion,.or renewal .of any instruments or- guarantxes
held by BB&T on which Client may-in any way liable; trial by jury

agenl servant’ and unployee actm;, wuhm the scope and course of hls employmcnt at all relevam umes Thcrcforc
he is entitled to enforcement of thejury. trial'waivers-as well.




and right to trial by jury 6n dnj':iss'ue':iﬂn any way-pertdining to this
Agrecment or any transaction-or occurrences arising.hereunder or.
governed hereby (which nght BB&T likewise waives); and notice
of BB&T’s: -acceptance ofthis: agreemcnt (empham added)
DlS;USSlon
The *conflict‘ati-‘is'sue‘ arié‘e’s because. N'orfh Carolina law provides, "[a]ny provision in a
contract requiring a- pdrty to'the contract to \vmve his right tg a jury: tnal is unconscionable as a
matter of law and the provision shall be unenforceable.",N.C Gen. Stat.Ann. § 22B-10.
As a résiilt,’the Plaintiff maintaing the jury waiver provision iswvoid and is not apart of

Car_olinaptxblic, pdl'iCy.,A choice-of-law "c'lausf_:‘ in a{con‘tﬂraé_{gwill, not be enforced if application.of

foreign law results’in a'vidlafion.of South Cardzlijna public p({)l_i"qy,Nucor?COrp. v, Bél]‘, 482 F,

Supp 2d 7]4 728 (D S.C. 2007) However, such a'waiver clearly does not:violate South

Carolma publlc policy as: the long—standmg principle that ¢ [d] party. may- waive the nght to a jury

321,332,755 S.E:2d 437,-443“<2014>1,~

~Traditional Soth Carolind.chiice of law Tules dictats thit "conir acls are 10 be governed
as to'their nature, yalidit:yj and‘interpretation by iih‘ﬁéklaw df':»th'éf:.?lafcc"Whétﬁ ‘they afe-made, unless
fhc ‘contréctihg‘ parlies clearly appear to.have ha}d some other place-in view."'See Lister'V.

NationsBank of Del. NA., 329 S.C. 133, 144, 494 S:E.2d 449; 455 (Ct. App: 1997) (quoting

Livingston v. Atlantic-Coast Line RS.,176 S:Cl'385¢?;'39.'1‘ 180 S.E: 343,345 (1935)); see also

Witt.v. American TrucKing:Associations, Inc., 860.F. Supp.-295.(D.S.C.. 1994) (in contract:

actions, South ‘Cardlina courts dpply substantive law of ‘place.where contract was formed as (o
i$siies concerring contrdct formatich, interpretation, or validity; However, asto performance, law




Ef‘P‘ar;ti"es, to a;contract-are free to inclu’de in their agrecment @ provision-as to the applicable
law; hdwﬁ_ever"',:fs'uqiigiq,ja'gfeémfem,whpg!d‘ only 'B‘e effective dS to suB‘s'tahtive issues; and-wotld not
be used by the forurn as a reéference 'ﬁo.int'ﬁ"fo”rid'ietefmi'ning'_‘, for iristancé, the applicable statute of
‘limit,ati'ons; RQEent A. Brazener, Annotation, EC/!O'iQE of Ii_aw'a;g 16 Applicible _§tazzzle'qf
Limi,tatiéns:in:Conjtfrqc( Actions, 78 :A';L.R.3d ,6;,39, § 2[b])(1977).

The general rule is‘t}iat-‘i‘f[E]he-fi’ght-ioaf jl:;ry trial in civil case‘s',- which i§ enshrined.in the
Seventh Amendment.and similar state proV‘isio:ns,v-i"s onlya rigiht’and not a ;rcquirégﬁént-, s’o’,glh}at"—"
suc'h‘rig‘htvcaxll"‘be waived, such as by an’agreenienl' between the parties:” Jay M. Zitter,
Annotation, Contractial Jury 'T'r;i’c.zl—'Waivers(iizlgState Civil:Cases, 42'A.LR.5th 53 (1996)..

‘While no S_c)tj_t_h{@afgl_in’a‘:qase“appéarsf‘on%pdiﬁt_,4the Supreme Court of Kansas did decide

“the issue in Vanier v. Porisoldt, 251 Kan, 88,833 P.2d 949, 19 UCC-Rep.Serv.2d 90 (1992).

That coisrt noted the Restaterenit of Conflict of Laws § 594 (1934); provides: “Thélaw of the:

fo'rumid.«‘:..ter:ﬁjinés.yivihé'tﬁhqﬁr‘an'i',sis'n‘e’nc)ff’f,adt shallibeitried by the court or by a jury”; and the.
‘Resta:t‘e_xneﬁt'£(Secqnd)‘—'o'f ‘Conflict of Laws §1 Zé(1‘9_69),’5@(3_5?15“;Thejlo'ca_l_Jaw of'the forum -
determines Wh‘etﬁeran“ issue-shall.be trié:d*by;fthé court or bya jury:”

The KansaS‘Supreme‘Co'urt-fhenﬁquoted'wi’i'th'l’av‘or»l"rofessor Robert A. Leflar, who wrote :

: [T]he method of trial of a case, | that - is, whether by ‘court or jury,
seems’tobe:a matter of procedurc rather than of substantive, rghts,
.and thc wcxghl of ‘authority so holds. Ever though it be cntlre]y‘
pOSSIble ‘that a ‘jury mlght arrive, at a. dlfferent conclusion_ than.
‘would & Judge trying: the- same fact issue, the legal nghts of the:
;‘pdrnes to;the issue depend upon the facts.and the- law. as they-exist
prior to-the trial,-whereas this: possuble difference in result depends
“upon thie:manner-of- conductmg the trial..

Leflar, American Conflicts Law §:122, 242 (3d-ed. 1977).
s

Professor Leflar noted soime authority.to. the contrary of. this: general’ Tule. Those: cases,

however, deal thh contnbutory neghgencc mode of levymg cxecutlon and other: matters that




are ‘rxét:@fppi_'i'c‘able'herc‘.- : I |

The cisé ‘at hand is'a lender liability cése stemming from 4 contractual relationship
between ;Skyw'a_ves afn;c_l}BB&T._Thé claims ‘dre all causes of action in contract, breach of
antré:ct,,vprdvrhissq_ry: §stdpp¢1 and breach of thé.:CdVenantof good faith and fair dcaling (which is
not a separate cause of action in:South Carolina but.rather implied i‘hicﬁ\?’cty éofitraﬁi and theréfore
part of the breach of contract cause of action). 1

The parties do not-chalienge that waiver'(;f(rial 'by';jury.,.Was not voluntarily, knowingly,
an"d‘i'ntelligent.ly.Wa'iVéd.vvi’:rc‘s'umablly thé-partieérn'egoﬁatedﬂ‘dr‘h'ad the'opportunity to negotiate
most of the *_st_'c_m'da’rdiZc(ilhp"_r"()\)i'silon:sr:prov'idcd in theﬁ Factoring Agreenient by Defendant BB&T.

Standinig-along; there is o fedson the jury waiver is not enforceable against:Skywaves, with
every.appearance beingithat the provision was freely negotiated by. sophisticated businessmen
‘who were equal-in‘thcir bargaining positions, The, waiver was:.conspicuously set.off in all capital

letters. Therefore, this ,Co{u:E;fiﬁ'c'ls"'th'attbothspaftties‘volhntarily, knowingly,and intelligently

‘waived the.right to jury .by‘tria'l. : :
Asirioted above, the gefieral rule seéms o be'that the. right to a-jury trial, while a
’ - } e
: : \
substantial right, is & procédural right. With fespect to cauSes}.pf action ,SoundingginCOntract;(ii

«does fiot violate South-Cdrolind public policy to,contractially 'waive atight to a.jury trial. The

.,xji.ght’tp 'fr@edo_ih of contract is ‘"ric')_\'smgl,l,pért_,of.aj,’c‘i;iZenf‘f‘s libefty, gﬁd__‘this Court must enforce:
-and maintain a contract between two expcri,ence!diparti”gs. ‘While it qppéa;é,wéivéf viéiatgs the
‘public .po'li’c;_y »df'Nbrth-—_Ca"rolina- a‘s-pronounced,biy the North Caro}'i_naJAe‘:gis’la‘tur.e‘,.. the plaintiff has
chosen (0 bring it"ﬁisflawsu‘i'i-*in!Sput"h"cérdlina._,' n%of North (Zxarqi‘i"n'a;

, - A

!

[T IS THEREFORE ORDERED that Déferidant BB&T and Deféendant Edhal’s Motion to




IT IS SQ ORDERED,

Charleston, South-Carolina.
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STATE OF SOUTH CAROLINA : IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON 2015 APR 13 PAVINEY JUDICIAL CIRCUIT

SKYWAVES [ CORPORATION,  jyLiE J. ARMSYROHG
CLERK OF CchRT Civil Action: 2009-CP-10-07516

P]aintigY )
) MEMORANDUM IN SUPPORT
Vs, ' : ) OF MOTION TO AMEND
‘ ) FIRST AMENDED COMPLAINT

BRANCH BANKING AND TRUST COMPANY, )
Successor in merger to BRANCH BANKING AND)
TRUST COMPANY OF SC, a/k/a BB&T, and
James Edahl, , i

Defendants. ,

N’ N’ S N N’

AND NOW COMES Plaintiff SKYWAVES I CORPORATION ("Skywaves"), by and
through its undersigned counsel, and files the following Memorandum in Support of Motion to
Amend First Amended Comniplaint ("Motioq to jAmend").

INTRODUCTION

Plaintiff 'Skywa\_/es commenced this action on December 3, 2009 against BB&T and
Edahl. Defendants wrongfully removed this ac:tic'm to federal court, arguing that Skywaves had
fraudulently joined a defendant to destroy divefsity. The District Court ultimately remanded this
action back to this Court and awarded Skywaves attorneys fees as a sanction for Defendants'
baseless removal.

On December 12; 2.010,' prior to the reniand of thié casé, Skywéves files its First -
Amended Complaint, asserting claims sounding in: (a) breach of contract (against BB&T);
(b) breach of coniract accompanied by a fraudulent act (against BB&T); (c) promissory estoppel
(against BB&T); (d) breach of the covenant of good faith and fair dealing (against BB&T);
(e) negligent misrepresentation (against all Defendants); (f) fraudulent misrepresentation (against

all Defendants); (g) negligence (against all Deféndants); and (h) violations of the South Carolina

Unfair Trade Practices Act (against all Defendants).




Defendants filed Motions to Dismiss thé First Amended Complaint in part, for numerous
reasons. In those Motions, the Defendants argued, inter alia, that:

(a) Skywaves failed to allege fraudulent conduct to support its breach of
contract accompanied byva fraudulent act claim (Count 2);

(b) Skywaves' fraud and negligent mlsrepresentatlon claims (Counts 5 and 6)
failed because there was no allegatlon of a misrepresentation of a
presently existing fact and no rxght to rely on same;

(¢)  Skywaves' negligence claim (Count 7) failed because Defendants owed no
duty of care to Skywaves;

(d) Skywaves' South Carolina Unfair Trade Practices Act L]dlm (Count 8)
: failed because the claimed conduct did not impact the public interest and
. was not "capable of repetition.”

By orders dated November 8, 2011 and June 15,2012, the Court granted, in part,
Defendants' Motions to Dismiss. Speciﬁcally, in the November 8, 201.1 Order, the Court
dismissed all claims against D'et"endant Edahl and dismissed Skywaves' claims against BB&T,
such that the only remaining claims were for breach of contract, promissory estoppel and breach
of the duty of good faith and fair dealing. Skyvt/aves moved for reconsideration arguing and, on
June 15, 2012, the Court granted that motion, holding: (a) that it had erred in dismissing the
‘breach of contract accompanied by a fraudulent act claim (Count 2); (b) that SkyWaves had
sufficiently pled a fiduciary duty of care; and (c) that Skywaves had sufficiently pled a
misrepresentation such that it "should be allowed to proceed on its claims for negligence and
negligent misrepresentation as stated in its Amelnded Complaint." As to the third item, it appears
that the .Court made a clerical mistake, as Skywaves should have also been permitted to proceed
on its fraud claim (Count 6). Followmg those orders the Court should have dismissed only
Skywaves' claim under the South Carolina Unfalr Trade Practices Act (Count 8).

Since the time of those orders, the parties have engaged in detailed discovery, which has
disclosed, among other things, that Defendants BB&T and Edahl had actually lied to Skywaves
about several vital issues in their relationship. In particular, BB&T and Edahi initially denied

that BB&T had (through its agent Edahl) agreed to advance financing based on site plans (or



i

anything less than actual receivables). Edahl also initially represented that all necessary BB&T
approvals for that modiﬁcaﬁons had been obtaihed. As it turned out, Edahl had agreed to that
modification, but conveniently "forgot" in an effort to save his job when he learned that BB&T
would not have approved such financing. Because of Edahl's lie, BB&T brashly accused
Skywaves of engaging in fraudulent and, in facti, criminal conduct in an attempt to defraud
BB&T. Of course, this was not true. Asa result of Edahl's fraud, BB&T wrongfully "pulled the
plug" on the parties' agreement, upon which Sk;ywaves relied for its continued viability. Had
Skywaves known earlier that BB&T would try fo evade its contractual promises, Skywaves
would have pursued various alternative avenues for corporate financing, which it elected to
forego in reliance on BB&T's promise that it was going to adhere to the parties’ modified
agreement.

In the instant Motion to Amend, Plaintiff Skywaves seeks leave to file a Second
Amended Complaint that amplifies the factual allegations it had previously made, corrected the
" Court's error in apparently dismissing the fraud claim and asserting claims under North Carolina
law, which was the law selected in the parties’ dgreement. All of the proposed changes do not
expand the factual scope of the claim beyond what was alleged in the original and First Amended
Complaints. They do not inject any novel issues into the case. Rather, the proposed Second
Amended Complaint alleges facts that Defendants already know are at issue in this case.

The proposed Second Amended Compléint is attached hereto as Exhibit A and includes
the following changes from the First Amended Complaint:

(a) Adding allegations regarding neé]igent misrepresentation;

(b) Reinstating'its fraud eount with additional factual allegations;

(c) Reinstating its statutory cause of action for unfair trade practices, but
based on the North Carolina Unfair Trade Practices Act (N.C. Gen. Stat. §
75-1.1.);

(d) Adding a cause of action expressly for breach of fiduciary duty; and



(e) Adding or supplementing causes of action for equitable estoppel, for the
wrongful manner in which BB&T terminated the parties' agreements
which violated equity and good conscience, and constituted bad faith and
unfair dealing, all in violation of law.

These changes are intended to clarify certain of, the legal bases for Plaintiff's claims. ﬁowever,
none of these changes infroduce novel factual claims or transactions beyond those already
pleaded. |

For the reasons discussed below, this Court should grant Skywaves' Motion to Amend
and grant it leave to file the proposed Second A:mended Complaint attached hereto as Exhibit A.

ARGUMENTS

A. Defendants Cannot Show Prejudice from the Proposed Amendment That Would
Justify Denial of the Instant Motion

"'[A] party may amend his pleading only by leave of court or by written consent of the
adverse pérty; and leave shall be freely given wilen justice so requires and does not prejudice any
other party."" See Health Promotion Specialists; LLC v. South Carolina Bd. of Dentistry, 403
S.C. 623,632, 743 S.E.2d 808, 812 (2013) (gquoting S.C.R. Civ. P. 15(a)).

"Courts have wide latitude in amending pleadings and '[wjhile this power should not be
used indiscriminately or to prejudice or surprisé another party, the decision to allow an
amendment is within the sound discretion of thé trial court and will rarely be disturbed on
appeal." Brown v. James, 389 S.C. 41, 59-60, 697 S.E.2d 604, 614 (Ct. App. 2010) (quoting
Berry v. McLeod, 328 S.C. 435, 450, 492 S.E.2d 794, 802 (Ct. App. 1997).

" "The only time such an amendment ShOl;ld not be granted is when granting it would
prejudice the other party ... ." Ayers v. Freeman, 2007 WL 8327949, at *5 (Ct. App. Aug. 6,
2007) (emphasis added) (attached hereto as Ex. B) (citing Parker v. Spartanburg Sanitary Sewer
Dist., 362 S.C. 276, 286, 607 S.E.2d 711, 716 (¢t. App. 2005)). "The prejudice that Rule 15
envisions is a lack of notice that the new issue IIS to be tried and a lack of opportunity to refute
it." Collins Entm't, Inc. v. White, 363 S.C. 546, 562, 611 S.E.2d 262, 270 (Ct. App. 2005) (citing
Tanner v. Florence Cty. Treasurer, 336 S.C. 552, 558-59, 521 S.E.2d 153, 156 (1999)).

|
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"[A] motion to amend is addressed to the circuit court's sound discretion, and the party
opposing the motion has the burden of cstablisﬁing prejudice." Holland ex rel. Knox v. Morbark,
Inc., 407 S.C. 227, 235, 754 S.E.2d 714, 719 (Ct. App. 2014) (emphasis added). For the reasons
that follow, Defendants will not be able to carry their burden of showing prejudice warranting
denial of the instant Motion to Amend.

The proposed chénges in the Second Arhend;:d Complaint would not prejudice
Defendants in any way. The proposed Second Amended Complaint amplifies factual allegations
to include facts uncovered during discovery, sefeks to rectify errors and restore the fraud cause of
action that‘.should have been restored previously when the Court granted Skywaves' Motion to
Reconsider-and assert causes of action under North Carolina law. These changes will not alter
the nature or factual background of the claims asserted against Defendants in this case. The
changes will not mandate additional burdensome discovery.

As set forth above, some of the proposed changes in the Second Amended Complaint
simply involve amplifying the existing factual allegations. All of these allegations are
foreseeable outcrops of the discovery conductegl under the First Amended Compléint, Skywaves
is not substantially changing the factual backgr(;und of its claims or materially altering the case
that Defendants have to litigation. While these factual amplifications will help explain the nature
of Skywaves' claims, they do not alter what this case is about.

Secondly, the proposed Second Amendéd Complaint includes some new legal theories
within the factual context of the facts that Defendants have known for years to be at issue.
Among these changes is to include a count under the North Carolina Unfair and Deceptive Trade
Practices Act (NCUDTPA), see N.C. Gen. Stat. §§ 75-11, et seq. The parties' factoring
agreement, which forms the groundwork for Skiywaves' claims, includes the following choice of
law provision: "All acts, transactions, rights, ana liabilities under this Agreement shall be
governed in all respects by, and construed in accordance with, the internal laws of the State of
North Carolina." South Carolina courts will gelnerally enforce the parties' choice of law to

govern their relationship. See Team I4, Inc. v. Lucas, 395 S.C. 237, 248-49, 717 S.E.2d 103,

)



108-09 (Ct. App. 2011). As this case has proce;eded, it has become apparent to Plaintiff that the
NCUDTPA should apply to govern the unfair trade practices of Deféndants.

While the original and First Amended Complaint did not assert a count under the
NCUDTPA, it was not required to do so. A cofnplaint must contain "a short and plain statement
of the grounds including facts and statutes upoh which the court's jurisdiction depends, unless the
court already has jurisdiction to support it." See S.C.R. Civ. P. 8(a). Notably, the rules do not
require that the Complaint specifically plead ea!ch and every statute that might give rise to a
cause of action. Instead, a plaintiff need only specially plead a statute "upon which" the
jurisdiction of the Court "depends.” In any eve;nt, Skywaves seeks now to clarify that it is
asserting a claim under the NCUDTPA, pursuaint to the parties' choice of law provision in their
factoring agreement,

Finally, the proposed Second Amended :Complaint seeks to-ensure that Skywaves' fraud
claim is restored in this matter. As set forth above, when the Court granted Skywaves' Motion to
Reconsider as to the motion to dismiss, it only r:estored the negligent misrepresentation claims
when the context of the Court's decision made clear that it should have also restored the fraud
claim. The proposed Second Amended Complaint will correct that apparent clerical error of the
Court. Even if the failure to restore the fraud cause wés not the result of clerical error, discovery
has since revealed facts that would support the claim for fraud.

For the reasons set forth above, Defenda‘lmts cannot carry their burden to show prejudice
from the Court's granting of leave to file the proposed Second Amended Complaint. Therefore,
this Court should grant the instant Motion. .

B. Noné of the Amendments Would Facé a Statute of Limitations Issue, as an
Amendment Would Relate Back to the Original Filing Date

Skywaves anticipates that Defendants may argue that the Court should deny its Motion to
- Amend because the claims asserted therein are time-barred. However, this argument must fail
because, under the relation-back doctrine, the proposed Second Amended Complaint does not

allege any claim that is time-barred. :




"Whenever the claim or defeﬁse asserted in the amended pleading arose out of the
conduct, tfansaction or occurrence set forth or aftempted to be set forth in the original pleadings,
the amendmen't relates back to the date of the oﬁginal pleading.” See S.C.R. Civ. P. 15(c).

"Rule 15(¢c) is baséd on the concept that once litigation involving paniéular conduct or a given
transaction or occurrence has been instituted, the parties are not entitled to the protection of the
statute of limitations against the later assertion by amendment of defenses or claims that arise out
of the same conduct, transaction, or occurrence as set forth in the original pleading." See
Thomas v. Grayson, 318 S.C. 82, 88, 456 S.E.2d 377, 380 (1995) (citation omitted). "[I]t has

been held in cases too numerous to cite that if the amendment merely expanded and amplified

~

what was alleged in support of the cause of action, it related back to the commencement of the
acfioh and was not affected by the intervening labse of time." De Loach v. Griggs, 222 S.C. 326,
331, 72 S.E.2d 647, 649 (1952). An amendment will relate back if it does not seek to make
allegations that woillxld unfairly surprise ihe defendant:

"The central requirement here is that the party defending against the new claim
have sufficient notice of it, i.e., 'the new.claim must be 'logically related' to the
matters originally pleaded so that the defendant is not prejudiced by the new
claim asserted after the statute of limitations has expired." Whitfield Constr. Co.
v. Bank of Tokyo Trust Co., 338 S.C. 207, 223, 525 S.E.2d 888, 897 (Ct. App.
1999) (quoting James F. Flanagan, South Carolina Civil Procedure 127 (2d ed.
1996)) (emphasis in orlgmal) .
In federal practice, the factors to determine whether or not a claim arose
out of the same conduct, transaction, or occurrence set forth in the original
pleading include: (1) whether the party defending against the new claim
had notice of it; (2) whether the party seeking to add the new claim will
rely on the same kind of evidence offered in support of the original claim
to prove the new claim; and (3) whether unfair surprise to the defending
party would result if the amendment were to relate back.

Id. (citing James Wm. Moore Moore's Federal Practice § 15 .192 (Daniel R.
Coquillete et al eds., 3d 1999))

"See Babb v. Estate of Watson, 2008 WL 9841508 at *4 (Ct. App. May 2 2008) (attached hereto
as Ex. C).




In this regard, where an amendment states claims that arise out of the same operative set

of facts as the original pleading, it will relate back under Rule 15(c):

The City's argument the amendment prejudices it because the statute of
limitations has passed is likewise without merit. Rule 15(c), SCRCP, states:
“[w]henever the claim ... asserted in the amended pleading arose out of the
conduct, transaction or occurrence set forth or attempted to be set forth in the
original pleadings, the amendment relates back to the date of the original
pleading.” Respondent's tort claims arose out of the conduct previously set forth
in the original complaint. The factual circumstances of the tort claims of trespass
and conversion have already been set out in the original complaint asserting a
§ 1983 claim. No new information is required to assert those tort claims.
Therefore, under Rule 15(c), the amendment relates back to the date of the
original pleading that was filed within the statute of limitations. See also Thomas
v. Grayson, 318 S.C. 82, 456 S.E.2d 377 (1995) (purpose of Rule 15(¢) is to
salvage causes of action otherwise barred by statute of limitations).

See Stanley v. Kirkpatrick, 357 S.C. 169, 175, 592 S.E.2d 296, 298-99 (2004) (affirming Court of
Appeals' decision that trial court erred in denying leave to amend).

Here, it is clear that all of the changes of the proposed Second Amended Complaint
would relate back to the filing of the original complaint. Skywaves does not allege any
transaction or occurrence oﬁtside of the scope of the original and First Amended Complaints. To
the contrary, all of the allegations of the proposéd Second Amended Complaint concern the same
relationship, fraudulent conduct and injuries presently timely brought before the Court. While
the proposed Second Amended Complaint amplifies some allegations and legal théories, it does
not change the nature of the claims. Defendant; have always had notice of the facts alleged in
the proposed Second Amended Complaint and have been conducting discovery. on those issues.
The same evidence supporting the claims of the: First Amended Complaint would also support
the claims in the proposed Second Amended Complaint. There is no material change in ‘the‘
nature of the claims tﬁat Defendants would have to defend. Finally, there wéuld be no undue
surprise to Defendants from the relation back.

For the foregoing reasons, it is clear tha; the claims asserted in the proposed Second

Amended Complaint are all timely under the relation back doctrine.
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I hereby certify that the foregoing PLAINTIFF'S MEMORANDUM IN SUPPORT OF
MOTION TO AMEND FIRST AMENDED COMPLAINT has been served upon each of the
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parties to this action by depositing same in the United States mail, postage prepaid, in an
envelope(s) addressed as follows:

Molly Hughes Cherry, Esq. '
Nexsen Pruet, LLC F g L E D

205 King Street, Ste. 400

Charleston, SC 29401 :
Attorneys for BB&T APR 13 2015
JULIE J. ARMSTRONG
Julio E. Mendoza, Esq. CLERK, C.P & G.S.

Nexsen Pruet, LLC
1230 Main St., Suite 700 (29201)
PO Drawer 2426
Columbia, SC 29202
Attorneys for BB&T

J.W. Nelson Chandler, Esq.
Corrigan & Chandler, LLC
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Charleston, SC 29402
Attorneys for James Edahl

This day of April, 2015.
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FﬁLFED 200‘1»6{-’ lo~")51l,(,

IN THE STATE OF SOUTH (zmggzg% H ﬁ THE COURT OF COMMO®¢ L1§§§
, INTH JUDICIAL CIRCUIT 0(/« &

A
e

- COUNTY OF CHARLESTOMUL IE . ARFBT ROHG <<\ w %
CLEP: OF QgyRTCivil Action No.: 2009-CP-10- 751@6«’ <
' o ) I, 2 ‘)« =
SKYWAVES I CORPORATION, ) ORDER GRANTING IN PART Y ,23' {';.-.
| | )| . DEFENDANT BB&T’S MOTION or('p 23
Plaintiff, - )} SUMMARY JUDGMENT; GRANTING” &
, )i  DEFENDANT EDAHL’S MOTION
V. )1 MOTION FOR SUMMARY JUDGMENT
S o )| DENYING PLAINTIFF’S MOTION TO
BRANCH BANKING AND TRUST ) RECONSIDER; DENYING PLAINTIFF’S
COMPANY, Successor in merger to ) MOTION TO AMEND THE COMPLAINT -

BRANCH BANKING AND TRUST ) | DENYING PLAINTIFF’S MOTION TO
COMPANY OF SC, a/k/a/ BB&T, and ) : STRIKE; and DENYING PLAINTIFF’S
JAMES EDAHL. _ ) MOTION FOR COMMISSION OF
A ),  ISSUANCE OF A SUBPOENA TO
‘Defendants. ) | DEPOSE JOHN ALLISON
. B ) f
|

These matters came before the Court for hearing on Aprrl 27, 2015 upon various parties'
pending motions. All parties were represented by counsel. The Court has fully considered all
memoranda submitted in support of and in opposition to the outstanding motions, evidence

presented, and arguments of counsel. For the 'reasons discussed below the Court GRANTS IN
\ l

PART Defendant BB&T’s Motion for Summary Judgmcnt GRANTS Defendant Edahl’s Motion
" for Summary Judgment; DENIES Plalntrff’ S Motlon to Reconsider the Order Striking the Jury
> i .

Trial Demand; DENIES Plaintiff"s Motion to Amend the Complaint; DENIES Plaintiff’ s Motion

to Strike; and DENIES Plamtrff‘s Motron for Commlssron of Issuance of a Subpoena to Depose

I
L
I

John Allison. | . Co
] ‘
L B PROCEDURAL HISTORY AND BACKGROUND
. P .
Plaintiff Skywaves I Corporation (“Skywaves” or “Plaintiff”) alleges that Defendant

Branch Banking and. Trust Company, successor in merger to Branch Banking and Trust

Company of SC (“BB&T”) failed to honor its’ }obhgatrons to capltallze its needs and improperly
l
|
¥

!




declared Skywaves in default of its ob]igati‘ons under the controlling agreements. Plaintiff
asserts tort theories as well including claim$ thai Defendants ‘misrepresented that the parties'
written agreements had been modified, as well as clainis that Defendants acted in bad faith in the
method and manner in which Defendants acted before and after declaring a default. Plaintiff also
asserts tort theories, including claims that the Defendants made misrepresentations concerning
the modification of the written agreements a;ld that Defendants acted in bad faith before and
after claiming that Plaintiff was in default. Defendant James Edahl (“Edahl”) was an employee
of BB&;I“ and the relationship manager workin%g with Skywaves. |

A. Procedural History

T A

Plaintiff's First Amended Complaint [ alleges, inter alia, that the justification BB&T
provided for declaring Skywaves in default v%/as “pretextual, if not outrig\ht false . . . BB&T’s
refusal to continue funding was not due to tixe reasons asserted in the default letter, but‘ was
because BB&T was unhappy with and sought to renegotiate the parties’ modified factoring
agreement.” :

Plaintiff asserted eight claims against :BB&T for breach of contract; breéch of contract
accompanied by a fraudulent act; promissory estoppel; breach of the covenant of good faith and
fair dealing; negligent misrepresentation; fraﬁdulent misrepresentation; negligence; and violation
of the South Carolina Unfair Trade Practices Act (“SCUTPA™); and asserted four claims against
.Edahl for negligent misrepresentation; fraudulént misrepresentation; negligence; and violation of

the South Carolina Unfair Trade Practices Act I(“SCUTPA”).

I
B. Factual Background ;

: l )
Skywaves was a start-up company that developed a structural product to house electrical

|

equipment (“shelters”) at the base of cell towers for use in the wireless telecommunications

i
!
|
|
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industry. In 2006, it achieved over $6 million in revenues, with projections of substantial

growth.

1. Factofing Invoices Under the Factoring Agreement
On March 22, 2005 Skywaves entered into Written agreements with BB&T, including a
Factoring and Security Agr;:cment ("Facforing"Agreement"). ‘Under the Factoring Agreement,
BB&T agreéd to purchase certain accounts receivable (invoices) of Skywaves. Skywaves agreed
to sell anq assign the invoices to BB&T and further agreed that all of Skywaves’ rights with -
respect to the accounts vested in BB&T. The Factoring Agreement was amended to increase the
line of credit to $3.5 million dollars and reduce the fees and interest rate.‘

_2. BB&T Authorizes Advances Based on Purchase Orders

In Méy, 2006, BB&T agreed to modify or alter the Factoring Agreement by égreeing to
advance funds based on certéin purchase orders, in addition to invoices. This agreemem was 4
departure from the existing Factoring Agreement, so much that BB&’f concedes that lbaning
money on purchase‘ orders was not factoring. BB&T authprized advaﬁcgs based on pﬁrchase
orders up to $2.0 million, within the larger $3.5 million limit. If and when the purchase order
converted to an invoice, the amount that had been advanced on the purchase order was deducted
and BB]&T would provide Sl;ywaves' the remaining balance available t.o> be factored on the
invoice. If no purchase order was involved and only the invoicé was factored, then Skywaves
received the full advance available. .

In March, 2007, BB&T rebresenfed that it was committed to meeting Sky@aves’ capital
needs. It -represented that it had devised a V'ehicle tﬁat was uniquc fo Skywaves énd was suitable

to finance Skywéves’ growth. It also assured Skywaves that the bank would work with it to meet

its needs. Indeed, as part of its commitment, BB&T renewed the Factoring Agreement, so that




the parties' relationship continued into 2007.

3.,  BB&T Authorizes Advances Based on Site Plans ,

In the summer of 2007, Skywaves .experienced delays in orders from one.of its largest
customers, General Dyﬁamics, which caused cash flow problems for Skywaves. Because
Skywaves had been in the process of a capital expansion to increase production capacity, it
experienced a cash "crunch."

As a result, Skywaves asked BB&T to consider advancing funds on site plans for General
Dynamics. The site plans identified locations where General Dynamics anticipated placing cell
towers under a master coritract. Edahl agreed to the request and later confirmed that BB&T had
agreedvto tile loan modification. Consistent with that agreement, BB&T advanced $1.2 million
dollars on account of site plans in 2007. Under the parties' agreement, the maximum amount that
BB&T would advance on site plans wag $2 million.

4, BB&T Terminates the Agreement

In January 17, 2008, BB&T visited Skywaves’ warehouse, where Skywaves gave a
presentation to Edahl and a new BB&'f employee in the relationship, Mike Burke.. During that
visit, Burke leérned that BB&T had advanced, $1.2 million based 0;1 site plané.' Burke did not
know ovaB&T‘s promisé to advance"moncy on site plans. When confronted, Eaahl falsely and
denied knowledge of/BB&T's agreement t‘o fund site plans. Defendant Edahl's dishonesty led
BB&T to accuse Skyv()aves of fraud and undertake a.fraud inveétigation; accbrding to internal
memos, Edahl also decvlared Skywaves in default of the Factoring Agreement because of the.site
plan financing. |

On January 23, 2008, BB&T claims that Skywaves failed a routine quarterly audit.

Plaintiff contends that the audit was a result of Skywaves' disclosure that BB&T had been



’

. funding adv‘an’cesiin accordance With‘thé modified Factoring Agreement, of Which Edahl denied

aﬁy kﬁowledge.' Edahl has since -recantedv his lie and admitted that he not only knew of the

modification, bu't-als_o lied in his deposition to save his job. Tellingfy, days before BB&T even

requested the audit, Edahl exp;essed his belief that Skywaves was in default of the Factoring

Agreement. In that regérci, Edahl acted as BB&T's apparent-agent with authority fo bind BB&T. |
On January 25, 2008,‘B}.3&T notified Skywaves that it was terminating the Factoring .

Agreement because of alleged defaults:

1. . . . in violation of Paragraph 8 of the Agreement, [Skywaves] has
received payment of Accounts (as defined in the Agreement) and has failed to
immediately turn those payments over to BB&T as required by the Agreement;

2. ..« Skywaves may not be paying its debts as they mature in the ordinary
course of business (with approximately 37% of its payables over 60 days);

|
3. ... BB&T has a good faith belief that the prospects of payment to it or

performance of the Obligations (as defined in the Agreement) is impaired.

Although BB&T allegedly believed Skywaves improperly submitted site -plané as purchase
orders, it did not include that as a reasons for declaring Skywaves in default.

On January 25, 2008, BB&T ceased advancing funds to Skywaves. Skywaves ésserts
that Defendants made threats, including threats of criminal prosecution, for Wh.at BB&T claimed
‘to be Skywaves' fraud. 'Skywaves ilrges that this conduct at and after the time of termination
breached the duty of good faith and fair dealing and violates equity and good conscience. The
bartigé could not reach an agreement to work (;ut their dispute, and Skywaves filed for

bankruptcy in April, 22)08.

(W\{



IL. 0. ANALYSIS

A. DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT

1.  Legal Standard
“Sumrhafy judgment’ -is appropriate if the pleadings, -depositions, answers to
linterrogatories,-.énd adinllvis‘s'i(v)ns on file, together with the affidavits, if any, show that there is no .
genuine is'sue‘as to any material fact Iand that the moving party is entitled to judgment as a matter
of law.” . Rule '56(c), SCRCP. This Court is not “required to single out some one morsel of

evidence" to create a genuine issue of material fact. See Englert, Inc. v. Netherlands Ins. Co.,

315 S.C. 300, 302, 433 S.E.2d 871, 873 (Ct. App. 1993).

2. Governing Law
The Faétdring Agreement ;pfovides that “[a]ll a;cts, transactions, rights and liabilities
" -under this Agreement" are to be governed by "the internal laws of the State of North Carolina.”
Sucﬁ choice of law clauses are generally honored in South Carolina, unless appliéation of the
selected state’s law would violate South Carolina public policy. Team IA, Inc. v. Lucas, 395 S.C.
237,'249, 717 S.E.Z;i 103, 108-09 (Ct App. 2011). For purposes of the instant motion, the Court
concludes that North.Carolina law governs_Skywa\'/es’ contractual claims.]‘ As for the tort
claims, under traditional choice of law -principles, the substantive law.govqrning such claims
would be the law,' of'the state where the injury occurred. See Lister v. NationsBank of Delaware,

NA., 329 S.C.V 133, 143, 494 S.E.2d 449, 454 (Ct. App. 1997); accord Harco Nat. Ins. Co. v.

Grant Thornton LLP, 206 N.C. App. 687, 692, 698 S.E.2d 719, 722-23 (NC Ct. App. 2010).

! South Carolina does not récognize a separate claim for breach of the implied covenant of good

faith and fair dealing apart from a breach of contract claim; consequently, the Court concludes that {
applying North Carolina law would violate South Carolina public policy. See RoTec Servs., Inc., v.
Encompass Servs., Inc., 359 S.C. 467, 472-73, 597 S.E.2d 881, 883-84 (Ct. App. 2004).




3. Substantive Claims

a, Skywaves Presented Sufficient Evidence to Survive Summary
Judgment on Its Contract Claims

In its breach of contract claim, Skywaves alleges, inter alia, that BB&T breached the
modified Factoring Agfeement by failing to perform its obligaltions and terminating that
agreement without cause (or for a pretextuai reason). The elements of breach of contract are: (1)
the existence of a valid contract and (2) breach of the terms of the contréct. Long v. Long, 160

N.C. App. 664, 668 (2003).
In its January 25, 2008 letter, BB&T outlined purported reasons for declaring Skywaves

in default, including the failure to reiﬁi_t payments immediately te BB&T and to pay debts when
due. Skywaves contends that the applicable provisions of the parties’ agreement pertaining to

these two specific issues were amended or waived by BB&T. This Court agrees that there is an

issue of fact on this qpestibn. 'While the Factoring Agreement containse}cpress Ianguage that no

'provieion can be orally modified or waived absent a writing signed by BB&T, the parties can

waive such a restriction by oral agreement. See Son-Shine Grading, Inc. v. ADC Const. Co., 68

N.C. App. 417 315 S.E.2d 346 (1984).

Moreover, BB&T admits that, as part of the March 22 2005 Factoring Agreement, it
agreed to provide certain financing based on site plans. There is evidence that BB&T failed to
fulfill its promlseq to Skywaves under the parties' agreement. The Court finds that Skywaves has
presented at least a scintilla of evidence sufficient to survive summary judgment on its breach of
contract claim.

b. .  Skywaves Is Entitled to Go to a frial on Its Claim of Breaeh of
Contract Accompanied by a Fraudulent Act

Skywaves also asserts a claim for breach of contract accompanied'by a fraudulent act.
Among other things, Skywaves alieges that BB&T “pretextual[ly]” breached the Factoring

Agreement. North Carolina law appears to recognize a cause of action for breach of contract



\

accompanied by a fraudulent act. See Oestreicher v. Stores, 290 N.C. 118, 136, 225 S.E.2d 797,
808-809 (1976) (ruling on plaintiff’s request for punitive damages pertaining to its breach of

contract claim). BB&T has not shown that it is entitled to summary judgment on this cause of

action.
c. North Carolina Does Not Recognize Claims of Promissory
Estoppel '

North Carolina does not recognize affirmative promissory estoppel claims. Therefore,
Skywaves’ claim for promissory estoppel fails. See Penguin Restoration, Inc. v. Nationwide

Mut. Ins. Co., 2013 WL 4419355, at *2 (M.D.N.C. Aug. 15, 2013).

d. South Carolina Does Not Recognize a Cause of Action for
Breach of the Covenant of Good Faith and Fair Dealing

Skywaves asserts a claim against BB&T for breach of the implied covenant of good faith
and fair dealing. Inter dlia, Skywaves alleges that terminateld the parties' agreement for
“pretextual” reasons becausé it became unhappy with the arrangement. However, a breach of the
implied covenant of good faith and fair dealing does not create an ihdependen't Of separate cause
of action in South Carolina and is instead subsumed by a claim for breach of contract. RoTec
‘Servs., Inc., v. Encompass Servs., Inc., 359 S.C. 467, 47273, 597 S.E.2d 881, 883-84 (Ct. App.
2004). Therefore, BB&T is entitled to summary judgment, as a matter of law, although
Skywéves may assert these allegations as part of its contractual claimé. V

e. BB&T and Edahl are Entitled to Summary Judgment on
Skywaves’ Claims  for _ Negligence = and _Negligent
Misrepresentation :

i The Economic Loss Doctrine

Skywaves’ claims for negligent misrepresentation and negligence are barred by the

economic loss doctrine, under which Skywaves may not pursue a tort claim for economic loss
/

arising under contract. See Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones &

Goulding, Inc., 320 S.C. 49, 54-55, 463 S.E.2d 85, 88 (1995) Skywaves seeks to recover for the



alleged loss of a bargained-for financing arrangement in a commercial transaction, a loss
adequately protelcted by éontfact law. See Myrtle Beach Pipeline Corp. v. Emerson Elec. Co.,
843 F. Supp. 1027, 1049 (D.S.C. 1993), aﬁ’q" mem., 46 F.3d 1125 (4th Cir. 1995). |

The ratilonale supporting the application of the economic loss rule Valso applies to any tort
claims assertedhagaix"lst Edahl. See Sapp v. Ford Motor Co., 386 S.C; 143, 147, 687 S.E.2d 47,
49 (2009) (“The purpose of the economic loss rule is to define the line between recovery in toit
and recovery in contract”). I reject Skywaves’ contention that the economic l/oss rule does not
apply to Defendaﬁt Edahl. Edahl’s counsel has presented case law from other jurisdictions
illustrafiﬁg the applicability of the rule to individuals écting as agénts of the contracting party.
See Ben-Yishay v. Mastercraft Dev., LLC, 553 F. Supp. 2d 1360, 1370-71 (S.D. Fla. 2008)
(relying upon economic loss‘rule to dismiss misrepresentation claims against corporate officer
who negotiated agreement, noting that:alleged misrepresentations were “inseparable from the

essence of the parties’ agreement”).'

ii. Elements of the Tort Claims

Additionally, Skywaves’ cannot establish the elements of negligent misrepresentation and
negligence. To establish a claim for negligent misrépresentation, Skywaves must show that: (1)
» BB&T made a false representation; (2) BB&T had a pecuniary interest in making the statement;

(3) BB&T owed a duty of care to see that it comxﬁunicated truthful information; (4) BB&T
breached that duty by failing to exercise due care; (5) Skywaves justlifiably relied on the
‘- representation; and (6) Skywaves suffered a pecuniary loss as the proximate result of its reliance.
Sauner v. Pub. Serv. A.uth. of S.C., 354 SC 397, 407, 581 S.E.2d 161, \166 (2003) (citation
omitted). To establish a claim for negligence, Skywaves Jmust prove: (1) a duty of care; (2)a
breach of that duty of care; and (3) damage proximately ré/sulting from the’ breach. Chakrabarti
v. City of Orangeburg, 403 S.C. 308, 743 S.E.2d 109 (Ct. App. 2013).

Skywaves’ claim for negligence, which it presentsi as a claim for breach of “fiduciary

duty,” fails for want of any duty. See Turpin v. Lowther, 404 S.C. 581, 589, 745 S.E.2d 397, 401



(Ct. App. 2013) (“The egistence of a ﬁduciary duty is a question of law for the court”). “Duty is
generally defined as the obligation to conform to a particular standard of conduct toward
another.” Murrhy v. Bank of America, N.A, 354 S.C. 337, 343, 580 S.E.2d 194, 197 (Ct. App.
2003). Skywaves has not ‘identi;fied any standard of conduct required of BB&T or otherwise
breached by BB&T. |

Second, with regard to its negligent misrepresentation claim, Skywaves has not presented
evidence of false statements of existing fact. See Koontz v. Thomas, 333 S.C. at 713, 511 S.E.2d
at 413 (“The representation cannot ordinarily be based on unfulfilled promises oOr statements as
to future everts”). Based upon the record before the Court, Skywaves has not and cannot
establish that any such statements were made with “the intent to deceive and with no intent to
comply with the stated promise.” Parker v Shecut, 340 S.C. 460, 482, 531 S.E.2d 546, 558 (Ct.
App. 2000), rev'd on other grds., 349 S.C. 226, 562 S.E. 2d 620 (2002). Skywaves forcefully
asserts that Defendants misrepresented present facts, particularly facts regarding the modification
of the Factoring Agrccrﬁent. I reject Plaintiff's assertions. Under the theory Skywaves advances,
Edbhal lied later in order to save his job. There is>no evidence that Edahl’s statements about the
loan modifications to the SkyWaves officers were false at the time he made them. He lied later
when confronted about knowing anything about the modifications.

Furthermore, Skywaves c;mn;)t establish justifiablehreliance. The Supreme Court has, in
effect, already found Skywaves’ management to be of the deéree of sophistication sufficient to
negate any purported “right to rely.” See Kerr, 408 S.C. at 334 n.§, 7\59 S.E.2d at 727 n.8. They
at least had the degree of competence to “utilize[] precaution and profection to safeguard [their]
interests.” Id. at 334, 759 S.E.2d at 727 (citing Thomas v. Am. Workmen, 197 S.C. 178, 182-83,
14 S.E.2d 886, 887-88 (1941)). Skywaves claims that the BB&T relationship manager had

developed a relationship upon which they were entitled to rely. I reject this argument.

10
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£ Skywaves’ Claims for Promissory Estbppel Negligénce and
Negligent Mlsrepresentatlon are Statutorily Barred Under §
37-10-107 .

To the extent Skywaves’ promissory estoppel, negligence and negligent
misrepreséﬁtation claims.are based on alleged oral promises outside the Factoring Agreenllent,
| they are staiutorily fbarred. A Soutf\ Carolina statute bars enforcement of oral lending
agreements and claims based on alleged oral misrepresentations and other non-written conduct
concerning such loan agreements. See S.C. Code Ann. § 37-10-1(.)7.- While Skywaves has
argued that the instant Factoring Agreement arrangement is not a loan, I reject that argument.
‘Skywaves contends the statute is not appllcable because North Carolina law applies to its claims.
I reject that argument and conclude that South Carolma law applles and bars such claims under

¢

S.C Code Ann § 37-10-107.

B. PLAINTIFF’S MOTION TO_RECONSIDER ORDER STRIKING JURY
TRIAL DEMAND

Having read Plaintiff’s Motion to Reconsider and needing no further oral argument, I
deny the Motion on the grounds stated in my original Order dated February 9, 2015. 1 further
' deny Plaintiff’s Motion to Reconsider and its alternative request to empanel an advisory jury.

C. PLAINTIFF’S MOTION TO AMEND COMPLAINT

Leave to amend a pleading should be denied where there is (1) undue delay, (2) bad faith
or dilatory motive by the movant,:(f\i) undue prejudice to the opposmg party, or (4) futlllty of the
amended or supplémental pleading. Higgins v. Med. Univ. of S.C., 326 S.C. 592, 604, 486
S.E.2d 269, 275 (Ct. App. 1997).

1. = Skywaves’ Motion To Amend Is Barred By The Law Of The Case

Though presented as Motion to.Amend, Skywaves actually seeks to reinstate its cause of
action for fraud and-violation of the statutory Unfair Trade Practices Act.”> The Court denies the

Motion to Amend because the prior dismissal of those claims is the law of the case.

2 Skywaves states that its proposed amendments do not expand the factual scope of its claim beyond its
prior complaints. Skywaves argues that it only seeks to “clarify” that its unfair trade practices act claim
should have been under North Carolina Unfair Trade Practices Act, N.C. Gen. Stat. §§ 75-1.1, et seq.,
instead of the South Carolina statute.

11 -



Skywaves qriginally asserted these causes of action in its First Amended Complaint. On
N(;vember 8, 20] 1, t'his Court gran;ed Defendants’ Motions to‘Dismiss the.se 'causes of action,
With prejudice. Skywav;:s moved to reconsider the November 8, ZOli Order and filed a timely
Notice of Appeél, O/n June 15, ,201'2', this Court entered a second Ofder re-instating some of the
claims it had dismissed. HO\;'.ever, that Order did not reinstate the fraud or UTPA claim.’
Skywaves then moved to dismiss ité appeal as moot, sending the Court of Appeals a copy of the
Order of June 15, 2012, which it now contends contains ‘a clerical error. The Court of Appeals

dismissed the. appeal and remitted the case to this Court. The Court concludes that Skywavés

may not now seek to reassert the same claims that the Court dismissed with prejudice.

2. The Amendments Are Barred Because of Undue Delay
Though courts have wide latitude in allowing amendments, “this power shpuld not be
used indiscriminately, or to préjudice or surprise aﬁother party.” Brown v. James, 389 S.C. 41,
59, 697 S.E.Zd "604, 614’ (Ct. App; 2010). Skywaves concedes that its proposed amendments
relate back to' facts and Iclaims és they have been asserted in this case since 2009. Skywaves has
offered no justification for the delay in seeking to amend and, as a result, the Court delriies its

1

motion. . '

3. The Amendments Are Futile
Skywavgs_’_ rlprc;posed amenaments are also barred because they would be futile. See
Higgin\s v Medz“cél University of South Carolina, 326 S.C. 59-2, 604-605, 486 S.E.2d 269, 2,75‘
(Ct. App. 1997). Skywaves’ fraudﬁlent misrepresentation claim fails.for same the same reasons

its negligent misrepresentation claim fails, as set forth above.

3 Skywaves asserts that the Court’s failure to reinstate the fraud claim in its Order of June 15, 2012, was a
. “clerical mistake.” That Order is clear that: “Skywaves is allowed to proceed with its claims for breach
" of contract accompanied by. fraudulent act, negllgence and negligent misrepresentation as stated in its
* Amended Complaint.”
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Skywaves’ proposed amendment related to the North Carolina Unfair Trade Practices
Act is also futile because the North Carolina statute would have no applicability to Edahl, who,
at all times, lived and worked in South Carolina. With regard to the proposed claims for
‘equitable estoppel, the proposed amendment does not, and cannot, state facts. sufficient to
constitute a cause of action. In addition, equitable estoppel may not be be invoked as an
offensive cause of actién. Janasik v. Fairway Oaks Vilkas Horitzontal Prop. Regime, 307 S.C.
339, 345, 415 S.E.Zd 384, 388 (1992). Moreover, the proposed prejudgment interest claim is
futile because this case does not present an obligation that is capable of being reduced to
certainty. See Smith-Hunter Constr. Co. v. Hopson, 365 S.C. 125, 128, 616 S.E.2d 419, 421.

D. PLAINTIFE’S MOTION TO STRIKE

Motions to strike an answer or defense as sham are disfavored and should be granted only
where the evidence demonstrates that the pleading is manifestly false and made in bad faith. See
Ins. Co. of N. Am. v. Hyatt, 290 S.C. 159, 163, 348 S.E.2d 532, 535 (Ct. App. 1986) (citation
omitted). This Court finds no evidence that Defendant’s Amended Answer is manifestly false or
made in bad faith. The legal authority Plaintiff cites are premised on the concept of bad faith or
an intent to deceive. The Court concludes that BB&T and Edahl did not take inconsistent
positions, nor has either of them engaged in any intentional effort to mislead the Court. There is
no evidence that BB&T, Edahl or their counsel acted jnappropriétely so as to require the relief
requested. Accordingly, the Court denies Plaintiff's Second Motion to Strike.

E.- PLAINTIFF’S MOTION FOR COMMISSION/BB&T’s MOTION FOR
PROTECTIVE ORDER

Plaintiff has moved for the issuance of a commission for a subpoena for the deposition of
John Allison, BB&T’s former CEO and President; BB&T has moved for a protective order
opposing that deposition. South Carolina Rule of Civil Procedure 26(b)(1) limits discovery to

matters that are “relevant to the subject matter involved in the pending action.” See Ex parte

)
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Smith, 407 S.C. 422, 423, 756 S.E.2d 386, 386 n.1 (2014). To be discoverable, information need
not be admissible at trial, but must appear to be “reasonably calculated to lead to the discovery of
admissible evidence.” Id. If parties seek to go outside of the bounds of Rule 26(b)(1), Rule
26(c) allows a party to seek a protective order and allows a court to “make any order which
justice requires to protect a party or person from annoyance, embarrassment, oppression, or
undue burden by expense.;’ See Hollman v. Woolfson, 384 S.C. 571, 578, 683 S.E.2d 495, 498
(2009). |

The Court concludes that the testimony that Plaintiff seeké from Mr. Allison is not
reasonably calculated to lead to the discovery of admissible evidence and would subject BB&T
to undue burden and ekpense. Plaintiff’s Motion for Commissién is de‘nied,' and BB&T’s Motion

for a Protective Order is granted.

N

o 4 CONCLUSION

For the reasons set forth herein, it is hereby ORDERED that: (a) Defendant Edahl’s
.Motion for Summary Judgment is GRANTED; (b) Defendant BB&T’s Motion for Summary
Judgment is DENIED as to Plaintiff’s claims for breach of cont‘ract and breach of contract
accompanied by a fraudulent act but GRANTED as to Plaintiff's other claims; (c) Plaintiff’s

Motion to Reconsider, Motion to Amend, Motion to Strike and Motion for Commission all be

' DENIED; and (d) that BB&T’s Motion for Prot
IT IS SO ORDERED.

//r{\/)/) , 2015

Charleston, South Carolina

AN

The Honor Roger M. Young

* BB&T moved to strike portions ‘of Affidavits of Ronald Konersmann and James Kerr. Because the
Court does not rely upon those Affidavits, it denies that Motion to Strike the Affidavits as moot.
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