THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY

Court of Common Pleas

Letitia H. Verdin, Circuit Court Judge

Case No. 2010-CP-5743

Gregory J. Feldman, MD, Joseph A. Boscia, III, MD,
Upstate Lung & Critical Care Specialists, PC, and

Deyendra Shantha, MD,
\ M Appellants,
V.

William Mark Casey, Ray E. “Chuck” Thompson,
And Charles M. Fogarty,
Respondents.

NOTICE OF APPEAL

Gregory J. Feldman, MD, Joseph A. Boscia, III, MD, Upstate Lung & Critical Care
Specialists, PC, and Devendra Shantha, MD, appeal the Orders of the Honorable Letitia H.
Verdin dated January 30, 2012, March 21, 2012, and April 30, 2012. Appellants received
written notice of entry of the January 30, 2012 Form 4 Order (Exhibit A), indicating a formal
order to follow, on February 7, 2012. Appellants received written notice of entry of the March
21, 2012 Order (Exhibit B) on March, 28, 2012. Appellants timely filed their Notice of Motion
and Motion for Reconsideration and to Amend (Exhibit C) on April 9, 2012. Appellants
received written notice of entry of the April 30, 2012 Form 4 Order (Exhibit D), indicating a
formal order to follow, on May 16, 2012. Appellants inquired of the Court, by letter (Exhibit E),
on August 24, 2012, as to when a formal order might be expected. Appellants received email
notice (Exhibit F) on August 24, 2012, that no formal order would be forthcoming and that a
clerical error had occurred indicating a formal order would follow the Form 4 Order dated April

30, 2012.
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STATE OF SOUTH CAROLINA JUDGMENT IN.A CIVIL, CASE
COUNTY OF SPARTANBURG CASENUMBER 2010CP4205743

IN'THE:COURT OF COMMON PLEAS

GregoryJ: Feldman,MD  Joseph A, Boscia 1Ll | William Mark Casey ay T “Chuck”
) T e o ) lhompson !
Upstate Lung and Critical ~ Deveéndra T:Shantha, MD: Charles MiFogarty MD:
Care Specialists PC '
T PLAINTIFF(S) ' ~ DEFENDANT(S):
o 7 . Atforney for; [ ] Plainiiff [ ] Defendant:
Submitted by: Court L . o RE Seli: Represemed ng)ﬁnl

DISPOSITION TYPE (CHECK.ONE)

[1 -JURY VERDICT, This actioni came before ihe court Tor a irial by jury. The:issues-have, been iriéd anid A:
X 'DECISION BY THE COURT, This:action C'une lo tnal of hiearing before'the-court, Thetissuesave be
- decision;reddered,

" ACTION:DISMISSED (CHECK REASON): . O Rule 12(b), SCREP; LI Ruled1(s

(] Rle:43(k), SCRCP (Seuicd); ] other;” _
. [0 ACTION STRICKEN (CHECK REASON): [ Rule 40():SCREP;: [ Bankruptey;

[ Binding afbiiration,, subject to:fight to restore:10 confirm, vacate:or [L] Otherz
modify arbitration '\ward

] DISPOSITION OF AP \_AIAL TO THD CIRCUlT COURT (CHE cK APPLICABLT BOX):

_[:] Affirmed; D'Revcr%d D Remandéd:  [] Othérs

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT; TRIBUNAL, OR. ADMINISTRATIVE AGENCY OF THE
CIRCUIT:COURT RULINGIN THIS APPEAL.

1T’ IS ORDERED AND ADJUDGED:. X} See attached order;(formal order:to follow) [J'Statement of Judgment by the Court:.
“This:maiter comes before the:Court on Motiois to-Disriiss 6f il Defendants, This Court:finds that:the Plainiiffshad notice of 'a
polennal aimy ' process and:for civil: ‘conspiracy before Octobei27,:2007. "This: action wagfiled .on-October: 27,
2010, Theréfore:t riié-barred by the statiite of lim 'mons Dcfcndants Motions to Dismiss are:grantedin full.
Defendants:are requc%tcd to submlt a smg}e propoSed drderico Sistentwith these, fmdmgs

ORDER INFORMATION
Thi's;i)‘i‘de'i‘-j eids D;_db,és ot end the case, Addiiional Information.forthe:Clerk:

CPFORM4M

SCCA SCRCP Forin 4C-(Revised 10/2011) -- -
7> COMPUTE




V)

dgnie at € € _
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) below) (List amount(s) below)

If applicable, describe the propesty, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed

such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
~may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

AL )

2162
“Circuit Court Judge

1/30/2012

Judge Code

CPFORM4M L._.
SCCA SCRCP Form 4C (Revised 10/2011) 0.-2

Date
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For Clerk of Court Office Use Only
This judgment was entered on', and a copy mailed first class or placed in the appropriate attorney’s box on,, "to l orneys of record or
to parties (when appearing pro se) as follows:

Joe Mooneyham, Mooneyham Flowers Berry & Karow, P.O.
Box 8359, Greenville, SC 29604

Franklin Milton Mann, Jr., F. Milton Mann, Jr Aty at Law, Matthew Holmes Henri.kson, Henrikson Law Firm, LLC
1089 Boiling Springs Road, Spartanburg, SC 29303 P.0. Box 26534, Greenvx!le, SC 2.9616 .

’ ’ Michael B.T. Wilkes, Michael Wilkes Law Firm, PA, 127
Dunbar Street #200 Spartanburg, SC 29306
Ellen S. Cheek, Michael Wilkes Law Firm, PA, 127 Dunbar
Street, Suite 200, Spartanburg, SC 29306

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

7 ey Zﬁ//@é/f
Hope Blackley - Spartan/bu gﬁoun%‘ae fCoult

Court Reporter

|- €341
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CPFORMd4M
SCCA SCRCP Form 4C (Revised 10/2011)
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STATE OF SOUTH ;CijAROLIN A IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
C.A. No.; 2010-CP:5743
Gregory J. Feldman, MD, Joseph A.
Basgia, UL, MD; Upsta'e Lung & Critical
Care Specialists, PC, and Devendra
Shantha, MD, ORDER GRANTING DEFENDANTS?
MOTIONS TO DISMISS.

Plaintiffs, SECOND AMENDED COMPLAINT

William Mark Casey, Ray E, “Chuck”
Thompson, and Charles M; Fogarty, MD,

Defendants,

.

This action ¢aime for hearing before me’on January 18, 2012 on thc Motions- o Disiiss
Plaintiffs” Sccond Amended Complaint filed by Defendants William Mark Casey ( Casey 3: Ray
"“'. “Chuck? Thompson (Thompson”),- and Charles M.. Fogaity, M (“Fogarty™) (collectively
referred 10 herein, as “Defendanis™). Plaintiffs were represented by Milton Mann. Cascy was
represented by Joe Mo6ngyhai; Thonipson was, represented by Matt Henrikson; and Fogarty
was represented by Ellen Cheek: Defendants submilted or rested on previously subiiitted briefs,
which: the Cotut has. considered:in a’ddﬁibxi to the paities’ oral argwment.. For the reasons staled

‘below, Defendants™ iespective Motions, to Dismiss Plaintiffs’ Second Amended Complaint arc
=z &

granted, Plaintitfs® abuse of process claim is digiiiissed with prejudice, -and. Plaintiffs zg]e bdrfed

= ig
from reasserting at-any timein the future their-civil conspiracy-claim. '(;’ N
. eSS
.
Motion to Dismiss-Standai‘d X ;:Z
3‘1 :
Kt
Under Rule 12(b)(6); SCRCP; 4 defendant may move 10 dismiss. 4 plamtxft’ﬁ"‘plea&hn A

'<ﬁ
based -on a failure to State facts:;‘s;uffl‘clpnt to constitute a caiisé of actioil. Rule 12(b)(6), SCRCP.

The- circuit court: properly dismisses a claiin when the defendant demonstrales that the facts

stated in plaintiffs pleading. fail to establish an actionable. claim. Hambrickv. GMAC Morig.

COMPUTERD

"o.
L

i



Corp., 370 S.C:"118; 121, 634 S.E2d 5, 7 (Ct. App.2006). In considering a 12(b)(6) motion, the:
trial -court must basé it§ riling solely upon allegations set. forth on ‘the f'lce of the Complamt,

'Snles v. Onorato, 318 $:€.297, 300, 457 S.E.2d. 601,602 (1993)

Plaintiffs’ Claims-

Plaintiffs’ Second. Amended Complaini.asseits causes:of action against all Deferidants. for

abuse’ of process and civil conspiracy arising from an -underlying, medical malpractice suit,,

William Mark Casey v. G?;Q'g'()‘)fy J. Feldman, M.D., Josépl A. Boscia, Ill, M.D., Déveidra
Shantlia, M.D. and Upsiate Lung and Critical Care ;S_’/pe“c"z:(z:ljs?;j,_ PC, filed in the ‘Court of
Common Pleas for Spartanburg .C};‘unt_‘-yﬁ, Seventh Judicial i.Ci“iC:ufi't'b,, Case: No. 2006-CP-42-1728
(the “Medical. Malpractice A'c_t’ion_?’i);j See Second Asiended Complaintat:¥ 4. According (o the
Second Amended Complaint: |

Plaintiffs-provided medical qs:arv'ic_es‘ and treatment 10 Casey. between May 28;;5'2004,_ and,
June 3, 2004, ‘with respect to chest pain Casey experienced at work oh ‘;May 28, 2004. See
Second Amended COmp‘la‘int at 99 6-13. Afler Casey: was.adinitted to the _hp‘,s_'pi_lg{‘l) a-chest x=ray
‘was taken-that Showed a small metallic foreign b(’)dy' in the X-Tdy ficld. See Second Amended

C’oﬁipi‘&iﬁt at 8. To “clinical{ly] correlate” ,(plt investigate) :theaf'oteighl body :shown'on the x-

ray; Plaintiffs performed on Casey a flexible bronchoscopy followed by a rigid bronchoscopy.

N o)

See Second Amended Complaint at 99 8-12. During the rigid bronchoscopy, C'lscy suffered a

—-9& ‘S
pricumothotax: See:Second Amended Complaint at 99 9-13. = i
s X2
After Casey was dischapocd from the: hospital, he .c‘ofmpl_ai‘ncdv 1o Plamt@fs; Athm'..h
f'

\

r'*'\)

disability caused by the rigid 'broxac]iQsc:pr‘-'and'-resulting_;pneumo,th'er&x; See 'SjQCOIi’@:-Aﬁ;}g)deQ;*‘
: ) -

Complaint. 4t 99 14-17.  Plainiiffs rejected Caséy*s complaints and refused (o support his

résulting. attempt to. obtain disability benefits, and declined {o continue; ;(ncatingr Casey. See

P




Seeond Amended Complaint at 118,56

In 2004, afier Plaintitfs refused to continue freating Casey, ‘Casey began treatmg with:a

psychologist and theraplst in Spamnburc See Second Amended Complaint at: 19'58-59. Also-in
2004, Casgy: became a patient: of Fogaity, who previously had been inedical ‘parters with

Plaintiff Gregory Féldiman. See Second Amended. Complaint, at §9°18,20,.28, 48;58. In the

course of :assuming Casey s treatment, Fogaity reviewed Casey’s medical records; mcludmg

those relating to- Casey s’brorichdscopies. and pneumothorax,.and saw Casey at Iooaﬁy s medical

office-and Fogarly’s medical research facility. See’Second Aniended Complaint at 918, 34, 40,

48. Based'thereon; Fogarty developed the miedical opinion-that Caséy had suffered-a cerebral air

embolism and: result'i‘ng_ periianent brain “injury 'duti'n’g ihe. ’rigicl bronchoscopy Plaintiffs

‘p@(fOrmed on 'Cé_sﬁ@y; and that Plaintiffs had. deviated from the applicable standard of medical

care.in treating Casey: See Second Airiended Complaint at 1928, 31, 33-36, 39-40., Fogarty. did

not order-a MRI of Caséy’s brain. See Seeond Aménded Coinplaint at 134, OnJuly 21, 2005,
in Foga'rty;'s} medical chait for Casey, F'(')gm'lyf nofed his opinion. that Cisey had suffered a
“perinaiient brain injury.” SéétSéCdndEAmsn_d,cd Complaint at 14 28,36. As: Casey’s treating’s
phys_‘iqi;m, Fogarty 5 opinion regarding Casey’s nedical condition and his:effice fiotes Trc‘ga'rdi.n'g
sanie also ‘were. provided::in rélation to _,Cas’e)',’f_s applicaiidn.fdrg_pﬁv‘até: digability: insurance

benefits; as well:ds Social Security disabilily benefits.. See Second Amended '_Coxnplﬁiﬁ't‘é{tfﬂﬂ 37,

74:76. = 5;;
( __J- o

In2005 and 2006, Thoripson, a Spartanburg lawyer Who went to high school w:th C(lgey

provided Casey legil dssistance in relation to Casey’s applications for disability ben’e‘ﬁts *L:See«

Second Amended Complamt at 99.49, 75, 77. Thompson also- consulted with Fogan){:;pgardmg
< o 2
Fogarty’s opinion that Casey had: suffered a: permanent ,bréil‘i,.injjmfy as a-result of Plaintiffs’




N

41-42, 48,76

Complaint at 19:28, 44, 51.

Also in 2006; Thompson filed the Medjcal Malpractice Action on’behalf of Casey. | See

Second Amended Céoniplaini at 5. In that suit, .Ca“s‘éy alleged that. Plaintiffs in the presénf case

‘breached the staridard -of care ‘with respect to Casey’s medical (reaiment between May-28; 2004,

and June 3, 2004, causing him damages, inchiding neurologieal. injuty arid permanérit disability.

_Sée Second Ameided Complaint at 96, Fogarty was identified: and deposed in. the Medjcal

Malpractice -Action as .an expert: witness, and- was. consulted by Thompson .on occasions. with.
respect 16 medicil matters relating 10 the Medical Malpractice: Action, and with, respect to
Casey’s.independent applications for disability coverage. See'Second Amended Complaint-at 19

Diiring the ‘course: of discovery: in the Medical Malpractice Action; Thompson arranged

for Casey to ‘obtain an MRI under a fictitious name and date of birth from “Thompson’s brother-

in-law. See Second Amendéd.Coniplaiiit at 19 86-90. Thompson:and Casey did not reveal the
MR, whiehi was negative;, to Plaintiffs-during-discovery in the Medical Malpractice Action. See
Second Amended Gomplaint at 99 90:91. Fogarty was-fot invelved in Casey’s. having the MRI,
or Thompson’s aiid Casey’s discovery-related. efforts with fespect to ‘the MRI.  See Second
Amended Complaint: Plainiiffs learned of ‘the ‘MRIL after-one of Plaintiffs’ lawyers in the

Medical Malpractice Action feceived an afonymous letter reparding it. See Second. Amignded

Complaiiit at 1.92. = e
‘ LS
“The Medical Malpractice: Action ‘was tried before a Spartanburg County’ ]ury bé'g)mmqg

AR
on: May 11, 2010. ‘Seé-Second Amended Complaiiit at 199, On May 28, 2010, afier: a 14 cf’xy
C; _::

trial, the jury‘returned a-defense verdict in favor of Plaintiffs in this case. See Second Aihendgd
Jur B

< @

! Plaintiffs” Second Amended Complaint :does not -specify-the date that. the: Medical
Malpragtice:Case- was filed; but the-case. number- Plaintiffs: Cite (2006 -CP=42:1728) indicatesihiat

the suif wasfiléd in 2006, .See-Second: Amen’ ed Compldmt a4




Complaint ai 1.100.

Plaintiffs filed their otiginal Complaint in this.case onOctober ,27:,"'.201_0;_ claiming that
Dcfendams engaged in abuse of process and civil conspiracy in relafion to ‘the Medical
Malpractice: Action.. See! Coinplaint; see also Second Amended Complaint. After Defendants:
indved to dismiss Plaintiffs’ original :Complaint in lieu of ‘answering same; Plaintiffs filed ‘an
Amended Complaint as of right, reasserting-against Deferidants théir Claimns for abuse.of process
and ¢ivil fc'_oﬁn’spir‘zicy‘ See Amended -Complaint, ‘Wf};*c_n, Defendaiits moved to dismiss the
Amended Complaint, Plaintiffs moved for-and received leave of court to file their Second
Amended. Compldint, again asserting: against, Defendarits ¢laims for abuse: of process and ¢ivil
conspiracy: SeeSecond Amended Complaint;

- On Tanuary 18,.2012; at the hearing on Defendants” Mo’tité'jié 16 Disniiss Plaintiffs’
Sécond -Amended CO"nlipl'a'in,t;, Plaintiffs withdrew their civil .conspiragy claim, expressly.
‘réserving the _Iig_'h} fo re-file such claim if additional facts were discovered during discovery in
this case that Plaintiffs believed suppoitéd that claim:

Because this Cotirt finds that Plaintiffs’ ¢laims for-abuse of process and: civil conspiracy
are time-barred, which - facl necessitates the: dismissal of the Se¢ond Armended Complaiiit and
prevént’sﬁPlaim’iffs from re-filing their civil cgn_s,_pi_‘r;a'cy claim at any-time in‘the~future; this Order

Addiesses both of these causes of action.

dOH 1

oy
i

Analysis

The: facts alleged in Plaintiffs’ Second Amended Complaint show that ‘Pl

g

TR A
ntiffs. had
e ;
S o=l
notice of a‘potential claim for abuse of process more than three: years before-this-actigr \?\i_hMile@}?g{?{._
- ) Q = i
on October 27, 2010. Theréfore; Plaiitiffs’ abusc of progess claim.is time-barred by: the 'sﬁ‘l_il_[?

of l'i"nﬁ't‘ati‘dnfs"-_,z and Plaintiffs* Second Amended Complaint-is: dismissed with: prejudice-pursuant

to Rule 12(b)(6), SCRCP. Further, becanse Plaintiffs’ pleading:also demonstrates that Plaidtiffs




had fiotice 6f a poteiitial claim for civil conspiracy mote than‘thee years before this action was
filed, Plaintiffs;are-lime-barred from re-asseriing such claim atany time:in the future:
I Plai‘nti“ffs;" C-]aim’s‘sA;re 'l’ijileaBiiiii’ed. |

This action is governed by & three-year statute ‘of limitations-period. 'S.C:Code. Ann. §
15-3-530 (2005); see Whiifield Const: Co. v. Bank of Tokyo Trust Co:; 338 S.C. 207, 525 S.E2d
888 (Ct. App. 1999). (applying three-year statute; of limitations in abuse of ‘process action);
Bfl‘lilg’({Ss_ v, American Cancer Soc., South: Caroling Div., Tnc., 300 S.G. 182, liZ:SB.fS?.E.'Zd 798 (Ct..
App. 1989) (recognizing; that Seéction. 15-3-530°¢ limitations petiod (which previously was.six
years)appliesto-conspiracy cldims).

A, statute: of! limitations 4is. a 3prochlurélf device that, operates as a defeiise to; liniit the
réredy available: from an existing cause of action.” ‘Capco: of Summerville; Ic. v. J.H. 1 Gayle.
Const. Co.; Inc., 368 S:C. 137, 142, 628 L.S‘--E_}Z(_l' 38, 41 (2006). Significantly, South Carolina
-courls ‘recognize: that “[S]tatutes of limitdtions are ndt” siniply ‘technicalities.” Moates v. Bobb,
322 8.C. 172, 176, 470. S.E2d 402, 404 {Ct. App: 1996). “Statutes of limitations embody.
important public: policy considerations in that they slimulate -activity, piinish negligénée, dnd
promoté tepose: by giviiig secuiity and stability o Hurhan affairs™ Jd. Statutes of limitations
telieve: courts of the:burden of trying stale claims of those'who have slept on their:rights, and are
intended to “ensure litigation. is brought Within a teasonablé time in order that evidence: be
reasonably available and there.be-some.end 1o _'_i_iii_gatignf" Transporiaiion Ins. Co. and Flagstar

Corp. v. South Carolina Second Injury Find, 389 .S.C. 422, 428, 699 S.E.2d. '6'873;_%'90 @010) »

< F '
(citations and internal purictuation-omitied). R
' ' o2

£ uy

- . . . |
In determining when a cause: of action arose under an applicgbk statule og{.lnlgguo

South Carolina courts ‘apply the “discovery rule:” Runipf v. Massaéliiséus. Mut. {ife 11%’ Ca

357 S.C..386, 394, 593 S.E:2d 183, 187 (Ct. App..2004). ‘Under the discovery rule, ‘the:statute of




limitations begins o run from the date the party either knew, or by the :exercise of reasonable

diligerice should have known, that some legal fight: had been invaded. Ciry of Newberry v,

Newberry Elec. Go-op., Inc., 387.5.C. 254, 260, 692 S.E:2d 510, 513:(2010): The- exercise-of’

reasonablé:diligence means simply that an injured party miust-act with soine. promptnéss wheie

the. facts and circuistances of, an injury would puf a person, of common knowledge -and

experience: on nolice. that some right.of his has been invaded or. that'some-¢laim against another

-paity miight exist. Snell vi Columbia Gun Exehange, Ine., 276 S.C..301, 303, 278 .S.E.2d 333,

334 (1981).°
The discovery:rule thus Toctisés upon whether the.complaining:party acquired knowledge
of afiy existing facts-sufficient, to put, the’ party on inquiry which; if. developed, would disclose

;alf'[ege'd_Wtqﬂﬂﬂ@hg, Burgess; 300 S.C: al 186-87, 386 SiE.2d ai:800. “Moreover, although a

party claims: ignorance of existing facts: and circuimstances, the same result [i.e;, the: statuie of

limitation’s runiing) follows if such facts and circumstances could have: been known to:the party

through the exercise of ordinary care and reaSonable diligmi"c’&.” Id. Thus, the statute of
limitations '.begins i6 run from the daté a p‘lz‘iir’itiff knew or-should have known ‘that he had a
’Ciifii:fii; -and notwhen the ’jgl'a_'i'nti,ff sought advice of counsel, or developed a full-blown théory of
recovery; or. discovered a witiess to-support o prove: iy case, or “obtainfed] actual knowledge
of ¢ithei the potential elaim or the facts giving rise thereto:™ Gibson v. Bank:of America, N.A.;
focusiis:upon the date of discovery of the injiiry, not the date of discovery-of the wrongdoer:

The: |mp0rtant date under the discovery rule i5 the: date that a p]amuff distovers .

the injury;, not ‘the date: of the: discovery of the identity of anothier allg’gcd ‘:’.‘

wrongdoer: 1f, -on ihe date of injury, a plaintiff knows or shoold kinow th'\[i_sh@':':s: :

had. some: ¢laim -against someone else, the statute of limifations beging to: ruj :
all'¢laims based on (hat injury.

I""

Wiggiris v. Edwards, 314 S.C. 126, 128, 442.S.E2d 169, 170 (1994) (q110t1n<7 Iollz@n v-B:
r—— N




Machinery Co,; Inc., 812 ESupp. 618, 620-(D:8.C.1993).

‘The daté on which dxscovery of the cause-of action should hwe been made is‘an. objective

question. Joibert v: $:C° Dep 1 ofSoc Seivs 341 S C. 176, 191, 534 S.E.2d: 1, 9 (Ct..App.
2000).

1In other; words, whether the particular plamtlff actually knew. he had -a claim is not
the: test. Rather courfs. must decide Whetlier the Circumstances 6f the case would

_‘put a-person of common kniowledge and: experieiice on'notice that soing nght of his
‘has been invaded;.or that:some claim. against another: parly 'mgbt exists

Youing v. Soith Caroliria Départinent of Coirveéctions, 333°S.C. 714, 719; 511 .S.E.2d. 413, 416

(Ct: App. ]999)

In this case, Plaintiffs* abuse of process and: conspiracy claims are time-barred. because:

tie facts alleged in Blaintffs’ Second Amended Complaint, when: taken. in the Tight most

‘favorablesto Plaintiffs, clearly-demonstrate that Plainiiffs knew or should have knowp that their

claims:for abuse:of process -and civil conspiracy. existed in 2006, when the- Mediéal Malpractice
Action was filed.against them. See Second Amended Complaint at 1 4, *These facts mandate the
dismissal. of Plaintiffs* abuse of process claim ‘in the current action; which Plainiiffs filed. more

ihan threg years after 2006, on October 27, 2010, and prevent Plaintiffs from reasseiting their

voluntarily-dismissed civil conspiracy claim at any-time in,the future:

A, The Statute Of "L_iini_jtja[’_tiou_sj»Expired On Plaintiffs” Abuse of Process:Claim..

1. Plaintiffs’ Abiise of Procéess Claim Ardse at Least When the Medical
Mialpractice Actioiwas filed in'2006:

Plaintiffs® abuse. of process ‘claim is time:barred; because that claim arose at-lggst yhen
- i —E"‘ o

the Medical-Malpractice Action was: filed in 2006 —mote than three years 'bef_fgcv‘refl"-]’aii’ijtii'ffs;ﬁ!e‘dﬁ
I": i B

their curreit Suit: AQCQI(]]II}D to- the Second Amended Complamt, and Lonatrmng ﬁfps
o 13.?1 ) ,
allegations in the light most faverable-to-Plaintiffs; T =4
r- A cx
¢ Tn 2004, before the Medical 1 \/Ia]practlce Action was, filed, thuffs«kne\\?:ghaﬁ




Casey:claimed thathe had suffered brain injury and. permanient disabilityas a result of the,
prienitihorax: Casey experienced during the rigid bronchoseopy: ,PIain't:'iffS. did not
‘believe: Casey’s injury 6t permanent disability '-clajims@were: trlle: or [égitiiiiate;, and they
did not support:Casey’s theory or Casey’s attempt, to obtain resulting disability benefits.
See:Second Amended Complaint.at 19:13-18.

. I 2006 when the Medical Malpractice- Action was filed, Plaintiffs kiew: that
Casey. dnd. Thompson had-filed a ‘medical’ 1mlpr'1¢t1ce Jawsuit: against them, which suif
Plaintiffs believed was for a purpose other than to redfess legitiniate miedical injuries
sustained by Casey. Plaintiffs:knew: Casey :and “Thompson were claiming that Plainfiffs
had comniitred tmeaic:{f aalpractice in the course of Casey’s treaimént: See Second
Amended Complaint at 9 4-5.

. Plaintiffs coritend that ‘Casey’s ‘motivation: for filing the: Medical Malpractice
Action was 16 obtdin prescription pain mgdication and disability benefils. See Second
Amended Complaint at 1% 106-107.

Thus; when Casey suéd Plaintiffs for malpiactice in 2006, Plainiiffs beligved (hal the sait

‘was an abyse of process, because Plaintiffs already had determingd that Casey had sustained. no

permanent injury, -and because Plaintiffs believed that Casey: was simply seeking fo obiain
préscription narcoties: and disability benefits.. The statuie of linitations o Plaintiffs’ abuse of
process claim thus began. to tun at least from the date the Medical Malpractice Action was: filed

in 2006, and ‘prevents Plaintiffs from ‘maintaining Such claims in. the: présent cise, Vel

Plaintiffs filed:i1:2010. See.Gibson, 383 S.C. at 406, 680:S:E.2d:at 782, ,T

Plaintiffs’ Second .Amended Complaint dppéars: 16 allege that; Plaintiffs were n@jg aw%?e o;f;C
=< 5; =

Fogarty’s:involvement in the Medical Malpraciice Action until sometinie during the pendency: of




D

that, case.® As expldiiied above, the discovery rule focuses on the date.a plaintiff-discoveis, dn
=injury -in this ‘case;, the fact that the Medical Malpractice Action was filed agamst ‘them — not‘
tlie date of thie. dlscovery of the: wnongdoex J}Viggiﬁs; 314 S.C. at '1.;2'8:,; 442 S'E.2d at 1"",;707..

Althiough Plainiiffs* pleading alleges ‘thal Fogarty’s “involvement” in the: Medical Malpractice

Action was coiicealed Troni. Plaintiffs: dntil the “11™ hour” of ‘that caise, seé Second Améndad
Complaint af 7 42; the claiimed fact that Pldmnffs did’ nof know the ndenmy of all alleged

’wrongdoers in: that suit did-not prevent the ‘statute of limitations from. running. See id.. This is

suit to be meritless and-only interposed-to harm-ihem,.see Second Amended Complaint-at 19 18,

t

130, .56 — on notice. that somé right of theirs may hive been invided, résardless of ‘whethier

Plaintis knew the identity of thealleged-wrongdoer(s) ofher than Casey and Thomipson, whose
names appeared on the pleading: See Young, 333 S.C. at 719, 511 :S.E2d at: 416. “[T}he
requiremeiit of présentifig expeit téstimony to mect the burden of proof-on. subjects.beyond the
knowledge and understanding, of lay jurors is by no means new;” -especially ‘i ‘medical
malpractice cases. 5 Stary.Iné. v: Ford Motor Co., 395 $.C..392,.399, 718.S.E2d 220, 224 n3

(Ct. App. 2011). A reasopable person in Plaintiffs’ position would have known that Casey and

‘Thompson had consulted’ with -and/or -were -working with a medical exper! in relation o the

‘Médical Malpractice Action prioe t6-and upon.its filing; and because Plaintiffs believed thie suit

C: —“
M'\lpracme Action were facts and circuimstances that could. have begn known lqv}’hmxf

c _co-'

f?’

S "—,a

x The Second Amendcd Comiplairit, does not! Spemfy when Plaintiffs became ?iSvare\ihat
E ogarty was: Casey ‘s treating physwlan -or‘when' Fogarty was ‘identified as-an expé WlmBSSx
See. Second’ Amended -Complaint. Plamuffs allege simply. that Fogarty’s “role asait eﬁ’?ex[‘“\
wiiness was concealéd witil the 11" how™ from Plaintiffs and their eounsél. .Seéé Second

Aménded Comphmt ar9-42.

-medical expert might exist. Because Fogarty’s: identity and al»leged.i-.role:“zm *the' chj;'cak«

ew—g




through the exercise’ of ordinary care :and reasonable diligence; when ‘the. Metlical Malpractice
Action was filed in. 2006 ~more than three years beforé Plaintiffs.insfiluted this:suit— Plaintiffs’
Second Amended Complaint is time-barred:

2. When The Medical Malpraclice Action Terminated Ts Irielevant To The
Apphcatlon Of The DlSCOVEly Rule: And The Time:Barring ‘Of Plaintiffs’

‘‘‘‘‘

Medical Malpractice Action; See Second Amended Coinplaint at'y. 9§ ;(‘afne,gi’:n g that Thoripson.
sought to protract the Medical Malpractice Action in order to *forestall 'a counter:lawsuit™ frony
* Plainiiffs). Significantly, when the Medical Malprattice.Action uui’mmé‘l‘y was resolved is:of no
relevance to the application of’ the ‘dis,cpy'e‘xty rule bar to Plaintiffs’ abuse of process: claim.
" Unliké a claim for malicious. prosecution; an abusé of process clain‘qa does. not: require ‘the
termination of the underlying proceedings:in the plaintiffs’ favor,.see McBride v. School Dist, of
Greenville County; 389.S.C, 546, '565,:698 S:E.2d 845; 855.(Ct. App..2010);> and ‘insiead begins
fo run when the plaiiitiffs knew or should have Known that the dlléged abise had otcurred, see
Wiggins, 314:$.C. at 128, 442 SiE:2d at 170:

B. Plaintiffs’ Civil Conspiracy:Claim I Time-Barred.. -

The: tlifee-yeat statute of limitations also- time-bars Rlaintiffs civil conspiracy: ¢ldim,

‘which Plaintiffs volunfarily dismissed at the hearing on Defendants” Motions to jDi:snliﬁ\s'it’li‘the

c:) -‘3
expréssly:reserved:right to reassert such claim should-discoveryin this ¢ase produce fac(s w]ﬁch
& .
Plamtiffs belicve support.such claim. 3_,‘;
R S
A civil conspiracy becomes actionable only “once overt acts .oecur which: pﬁ\xmat’ely =5
< » 3

¥ The elements of malicious-prosecution are.(1) the msntunon or ‘continuation of original

Judicial proceedings; (2) by or at the instancé of the defendant; (3) termination- of Such
proceedings in plamnff" Idvm (4) awalice in. msmutmg such; proceedmgs (3) Tack:of probable
cause;:and. ("_ hv.resultmg injury or damage » \/[ cBride, 389.8.C.:at 565, 698 S:E.2d ar'8ss.




cause damage fo- the plaintiff.” Hackworth v: Greywood at Hampiett, LLC; 385 $.C, 110 115,

682.S.E.2d. 871, 874 (Ct. App. 2009). As d’igc‘ussed a'b'ov‘e; in South Carslina, thie statute of
;lmutauons for’ ‘conspiracy claims is governed by the “discovety rule; » and_th_‘ejr,e“fgi‘.’éfﬁég)ihS’*‘t_o‘ rui
upon discovery: of the conspiracy:itself or of ¥such facts -as would have. led -{o ‘the knowledge.
theredf; if puiistied with reasonable diligence” See'Burgess, 300 S:€. 4t 187, 386 :S.E:2d at §00-
01: A party cannot escape the application of this-rule by claiming ignorance of existing:facts-and

circumstances, or ignoraiice of the identity 6f an alleged fortfeasss. Wiggins, 314 S:C.. at 128,

442 §.E .2d a1 170.
Any-claim by Plaintiffs for civil conspiracy-is-time-barred because more than three years:

have, elapsed: since the filing of the: Medical Malpractice. Action — which -is the date when

Plaintiffs’knew that an alleged conspiracy existed, or when Plaintiffs kngw-or could have kngwn.

pertinent facts: sufficient 1o apprise themselves of theéir ¢laiin’s alleged existence. 'Spe’ciffie‘a'iiy,,
f-zi‘c’é:bl"di’x’x’g‘; 1o the ‘Second Amended Conmiplaint, Fogarty was ‘the author of the “permianent brain
injury scheme™ and. indispensable for Thompson in “their common scheme to .manufacture a
pretext: for the lawsuit and disability claim.” See Second Amended Comiplaint at 99 199121,

‘Thius, the alleged conspiracy was to:manufacture -a-pretext to sue Plainiiffs for malpractice; and

the ‘overt “act” in furtherance of thé conspiracy was. the filing of that. siit. Accordingly, vnce
Plaititiffs weie sued for ifalpractice — ie., once. the Medical Malpractice Action was filed in

2006 — they were damaged by the: alleged conspiracy, and the Statute 0f limitations. 02 that ¢laim

~t, =

began to run, regardiess of whether Plaintiffs claim that they’ onlv later learned; 7 }*qgalt.

__c.
‘ vt

“involveiient” in the alleaed scheme. Se¢ Hackworih; 385 . S C. at 115; 682 S(E 24 fm 8

;* Yy
identity of two of the. alleged conspirators, Casey and Thompson and becﬁ‘agse -medm;ﬂ*

-malpiactice claims require-expert medical testimony;. the:filing of the suit-put Plaintiffs.on:notice




that some. other physician was involved in the- alleged case-filing conspiracy, thus .to’ui'ng the

statute . of Tirnitations. Bemuse the:three-year statule of limitations on Plamnffs cml consplracy
€laim explred in 2009, such claim is and will refnain time-baréd.

IL  Thée Court Does Nof Reach Defendants” Arguments That Plainéiffs® Second

Aniended: :Complaint Fails To State A Claim Upon Which Relief Can Be Granted.

Because this Court tinds that Plaintiffs’ claims -agaiiist. Deféndants for abiise of process

. and. ¢ivil conspitacy are time-barred by the statute -of limitafions; the Court: has not reached of

ruled upon Defendants® additional arguments that ‘Plaintiffs have failed to: plead -actionable
claims for.abuse of process.or civil conspiracy.
. Conclusion

Be_c,au,se; Plaintiffs ‘had. notice of 2 potgn('t'ial claifi abiise -ofprocess ard. Civil;één's:pifac'y
whién the .‘undérlyjn_g{-l\/lgdital Malpractice Actionwas filed in 2006, and because. more ihan three
years hiave expiréd sifice that.date, Plaintiffs’ claims for abusé of process-aid civil, conspiracy-are
time-barred by the. statute of limjtations. Therefore, this: Cotirt grants in :full Defendants’
Motiois fo Dismiss: Plaintiffs’ Second Amended ‘Complaint, -and. dismisses with-prejudice ‘the
‘abuge. o"f';_pr;o;é_ss clainagserted theréin; and Plaintiffs are barred from re-asseiting at any time in

the future their claim for-¢ivil conspiracy

IT IS SO ORDERED.

' ' Letma H m i
Presiding Judge Z

b
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EXHIBIT C



STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

Gregory J. Feldman, MD, Joseph A. Boscia,

MD, Upstate Lung and Critial Care
Specialists PC, and Devendra Shantha, MD,

VS.

William Mark Casey, Ray E.

Plaintiffs, )
)

)

"Chuck" )

Thompson, and Charles M. Fogarty, MD,

Defendants. )

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

CASE NO.: 2010 -CP-42-5743

MOTION AND ORDER INFORMATION

FORM AND COVERSHEET

Plaintiffs’ Attorney:

F. Milton Mann, Jr., Bar No. 68250

Address:

'1089 Boiling Springs Road, Spartanburg
Phone: 864/680-5079Fax 866/452-2276

E-mail: Other:

Defendant’s Attorney: *SEE DEFENSE
ATTORNEY’S LISTED BELOW

, Bar No.
Address:
Phone: Fax

E-mail: Other:

XMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 1IT)
[IFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and 1)

SECTION I: Hearing Information
Nature of Motion: Reconsideration of March 21, 2012 Order and to Amend

Estimated Time Needed:

30 Minutes

Court Reporter Needed: [ JYES/[X] NO

[ 1Form Motion/Order

X]Written motion attached

SECTION II: Motion/Order Type

ief or action by the court as set fortly in the attached proposed order.

[ hereby n%

Sigfattre of Aftorney for [X] Plaintiff /[ ] De

] EXEMPT:
(check reason)

PAID - AMOUNT: $
] Rule to Show Cause in Child or Spousal Support

[] Domestic Abuse or Abuse and Neglect

[] Indigent Status

] 04/09/2012 X N .,
ndayft Date submitted = & I

SECTION III: Mefion Fee S 3 ==
m 2 g =
' >
= W So
> Sl
. o ¥ oo
[] State Agency v. Indigent Party X X oo
[] Post-Conviction Relief - < 85
m =~

~ i,n ~

-

] Sexually Violent Predator Act
] Motion for Stay in Bankruptcy
] Motion for Execution (Rule 69, SCRCP)

[_] Motion for Publication

[ Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

1y~
pS ) ,’_:g

Name of Court Reporter:
[] Other:
JUDGE’S SECTION
[ ] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
L] Other: Date:




CLERK’S VERIFICATION

Collected by: Date Filed:
[[] MOTION FEE COLLECTED: $
[ ] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)

*DEFENSE ATTORNEYS

Joe Mooneyham, Esquire

Post Office Box 8359

Greenville, South Carolina 29605
Phone: 864/421-0036

Fax: 864/421-9060

Attorney for Defendant Mr: Casey

Matthew H. Henrikson, Esquire
Henrickson Law Firm

1164 Woodruff Road

Greenville, South Carolina 29607
Phone:864/672-7106

Fax: 864/235-4399

Attorney for Defendant Mr. Thompson

Ellen Cheek, Esquire
Wilkes Law Firm

127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Phone: 864/591-1113

Fax: 864/591-1767

Attorney for Defendant Dr. Fogarty

AITHIVIE IdOH ‘I
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STATE OF SOUTH CAROLINA ) _
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Gregory J. Feldman, MD, Joseph A. )
Boscia, III, MD, Upstate Lung and Critical )
Care Specialists PC, and Devendra )
Shantha, MD, )
)
Plaintiffs, )
) NOTICE OF MOTION AND
VSs. ) MOTION FOR RECONSIDERATION
) AND TO AMEND
William Mark Casey, Ray E. "Chuck" )
Thompson, and Charles M. Fogarty, MD, )
) C.A.NO.: 2010-CP-42-5743
Defendants. )
)

TO: THE HONORABLE LETITIA VERDIN, JOE MOONEYHAM, ATTORNEY FOR
DEFENDANT, WILLIAM MARK CASEY, MATTHEW H. HENRICKSON,
ATTORNEY FOR DEFENDANT RAY E. “CHUCK” THOMPSON AND ELLEN
CHEEK, ATTORNEY FOR DEFENDANT CHARLES M. FOGARTY, M.D.:

YOU WILL PLEASE TAKE NOTICE that on the day of
, 2012, at .m. or as soon thereafter as thgnattﬁ?
T N
S =
can be heard, the Plaintiffs will move before the Honorable Letitia Verdin, for an Order,gant&
© o
a rehearing or in the alternative for an Order allowing the amendment of the Court’s O@r .
SR 3
x —
Granting Defendants’ Motions to Dismiss Second Amended Complaint as it relates to mainttﬁfs’
< g

" claims being time-barred and issued by the Honorable Letitia Verdin, signed on.March 21, 2012,
clocked by the Spartanburg County Clerk of Court on March 23, 2012, and received by the
Plaintiffs® attorney by U.S. Mail on March 28, 2012. That such motion shall be based upon

federal case law, statutory case law in the State of South Carolina including, but not limited to,

-~

1
LEERT

ALNNOI 9un
18n0) iosw



South Carolina Rules of Civil Procedure 52(b) and 59(e) and shall be made upon such grounds as
it may appear at the hearing on such motion and any supporting memorandum.

In addition, the Plaintiffs will move for an order allowing Plaintiffs to amend their
Complaint pursuant to Rule 15(b) of the South Carolina Rules of Civil Procedure. More
specifically, this motion is based on the grounds that justice requires necessary dates be included
for clarification, efficiency, and in the interest of justice. That such motion shall be based upon
federal case law, the statutory case law in the State of South Carolina, including but not limited
to South Carolina Rules of Civil Procedure 15(b) and shall be made upon such grounds as it may
appear at the hearing on such motion and any supporting memorandum. Defendantg will not be
prejudiced by Plaintiffs being allowed to amend their Complaint due to the fact that Defendants

are fully aware of all pertinent da.tes and justice will be served by such amendments.

In addition, the Plaintiffs will move for an order allowing Plaintiffs to amend their
Complaint pursuant to Rule 15 of the South Carolina Rules of Civil Procedure, more specifically,
this motion is based on the grounds that justice requires Equitable Tolling where the Plaintiffs,
by exercising reasonable diligence, could not have discovered essential information bearing on

their claims. That such motion shall be based upon federal case law, the statutory case law in the

State of South Carolina, including but not limited to South Carolina Rules of Civil Procecé;r_e 1 i
S
. - T — e
and shall be made upon such grounds as it may appear at the hearing on such motion andgiy '%? > =
Y Him
' L. . T m X Fx
supporting memorandum. Defendants will not be prejudiced by Plaintiffs being allowed g 5 X
e S5
' . N -
amend their Complaint because Defendants’ alleged illegal actions of suborning perjuryg:nal_q% ggo
— - <o
m ) =z
< & 3



material misrepresentations to the Court, and concealing evidence, caused Plaintiffs to be

actively misled and prevented the Plaintiffs in extraordinary ways from discovering the facts

essential to the filing of their Complaint and justice will be served by such amendment.

Spartanburg, SC
April 9, 2012

EAfilfon Ma#f, Jr., Esquire
Attorney for Plaintiffs
1089 Boling Springs Road

Spartanburg, SC 29303
864-680-5079

X E Y
x T =2
o uv =tm
v = P
Z=xM
m 1 o=
T w cor
— XM
o X c‘:g
= = 23
Mmoo &
< @ =<



CERTIFICATE OF SERVICE

I, Holly Jo Mann, do hereby certify that I have served a copy of the Motion and Order
Information Form and Coversheet and Notice of Motion and Motion for Reconsideration
and to -Amend by email and by placing copies in the U.S. Mail, first class postage prepaid, to the
following addresses, on this 9" day of April, 2012:

Joe Mooneyham, Esquire
Mooneyham, Barry & Karow, LLC
PO Box 8359

Greenville, South Carolina 29604
Phone: 864/421-0036

Fax: 864/421-9060
joe@upstatetriallawyers.com
Attorney for Defendant Mr: Casey

Matthew H. Henrikson, Esquire
Henrickson Law Firm

1164 Woodruff Road

Greenville, South Carolina 29607
Phone:864/672-7106

Fax: 864/235-4399

- matt@henriksonlaw.com

Attorney for Defendant Mr. Thompson

Ellen Cheek, Esquire

Wilkes Law Firm

127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Phone: 864/591-1113

Fax: 864/591-1767
ECheek@wilkeslaw.com

Attorney for Defendant Dr. Fogarty ! :2 /K AA/_\

oHy Jo l\j JD “Law CYérk for
F. Milton , Jr., Esquire
Attorney for Pla1nt1ffs

1090 Boiling Springs Road
Spartanburg, SC 29302

Phone: 864/680-5076

Fax: 866/452/2276
Milton.Mann@gmail.com




EXHIBIT D



STATE OF SOUTH CAROLINA
CASE NUMBER

‘ ‘ : . FORM 4
JUDGMENT IN A CIVIL CASE
2010CP4205743

COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS

Joseph A. Boscia, ITI William Mark Casey . Ray E “Chuck”
' Thompson

Gregory J. Feldman, MD
Charles M Fogarty MD

Upstate Lung and Critical  Devendra T Shantha, MD

Care Specialists PC

DEFENDANT(S)

PLAINTIFF(S)
Attorney for: [ | Plaintiff [ ] Defendant
[] Self-Represented Litigant

Submitted by: Court

DiSPOSITION TYPE (CHECK ONE)

] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
7 DECISION BY THE COURT Thls action came to trial or hedring before the court. The issues have been trled or heard and a

decision rendered.
[J ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; (] Rule 41(a), SCRCP (Vol. Nonsuit);

[ Rule 43(k), SCRCP (Settled); [ Other:
] ACTION STRICKEN (CHECK REASON): ] Rule 40(j) SCRCP; ] Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or ] Other: o
modify arbitration award; R
[J DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX) (:E ;*f
] Affirmed; [] Reversed; _ [J Remanded; [ Other: _ o< »
& =
.L- > X s
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMIN]STRATXVE é CYAOF THE
m .y :
< N

CIRCUIT COURT RULING IN THIS APPEAL.
I See attached order; (formal order to follow) {1 Statement of Judgment by the Court:

IT IS ORDERED AND ADJUDGED:
This matter comes before the Court on Plaintiff’s Motion to Reconsider pursuant to Rule 59(¢) SCRCP. Plamntiff’s Motion to

Reconsider and for Rehearing is denied.

ORDER INFORMATION

This order [X] ends [_] does not end the case. Additional Information for the Clerk:

CPFORM4M ot |
SCCA SCRCP Form 4C (Revised 10/2011) 3 o - (%
g FRND BT VTR
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SEE S M@M"T’I@N‘;ﬁ[@ﬁﬁﬁiﬁﬁﬁﬁit“' “ﬁﬁx‘ﬁ
tetthist ; ttitlestos
&%. Sise ctont beloggg‘ﬂlen heﬁ;udgment ffects tle5t0 reahorq}personal

=CGomp

gt_h_;ere StHOY ud S enti forrﬁah%ﬁ,gndlcate N/Aginﬁoﬁn'e}_of,thesboxes Belows
Judgment in Favor of Judgment Against

(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submiited to the judge

may be provided to the Clerk. Note Title absiractors and researchers should refer to the official court order for
judgment details.

% k{@ _ . ue 4/30/2012

Circuit Court Judge - . Judge Code Date

j//jl // LFor Clerk of Court Office Use Only f)///%//”l—/

This judgment was entered on, and a copy mailed first class or placed in the appropriate attorney’s box oné, to attorneys of record or
to parties (when appearing pro se) as follows:

Joe Mooneyham, Mooneyham Flowers Berry & Karow, P.O.

Box 8359, Greenville, SC 29604 _

Franklin Milton Mann, Jr., F. Milton Mann, Jr Atty at Law, llzflgttll;ew Holmes Henrl.kson, Henrikson Law Firm, LLC,

- . .0. Box 26554, Greenville, SC 29616

1089 Boiling Springs Road, Spartanburg, SC 29303 Michael B.T. Wilkes, Michael Wilkes Law Firm, PA, 127

Dunbar Street #200 Spartanburg, SC 29306

Ellen S. Cheek, Michael Wilkes Law Firm, PA, 127 Dunbar

Street, Suite 200, Spartanburg, SC 29306

ATTORNEY (S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Hope Blacletanbu;g o nty Clerk Of Court

Court Reporter

fage l/“

1 "i"””““' ,\ éln(ps,; 5'!

21:6 Wi 0l AVHZIE

CPFORM4M L%(; ' L '
SCCA SCRCP Form 4C (Revised 10/2011) : ) : _ LT




EXHIBIT E



F. MILTON MANN, JR.

ATTORNEY AT LAW
LICENSED IN-SC, GA & FL

August 24, 2012

Honorable Letitia Verdin BY EMAIL & U.S. MAIL
Greenville County

305.E. North Street, Suite 318

Greenville, SC 29601

Re:  Gregory Feldman, MD, et al v. William Mark Casey, et al
Case No. 2010-CP-42-5743
Dear judge Verdin:
1 hope this letter finds you well. We are in receipt of your Form 4.Order clocked May 14,
2012, which.indicates that a formal Order will follow. To-date, we have not received said

Order. May we have a time-frame in which we might expect the formal Order?

Thank you for your assistarnice in this. matter.

SC Bar #68250 /
Attorney for the Plaintiffs

CC:  Ellen Cheek, Esquire
Matt Henrickson, Esquire
Joe Mooneyham, Esquire
Mr. Overby - by email only

1089 BOILING SPRINGS ROAD * SPARTANBURG, SOUTH CAROLINA 29303
-864-_2’08-‘0359 s FAX 864-208-0233 « CELL 864-680-5079
EMAIL: MILTON.MANN@GMAIL.COM
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Gmail - Gregory Feldman, MD, et al v. William Mark Casey, et al - Case No. 2010-CP-4... Page 1 of 1

G

holly mann< holly.jo.mann@gmail.com>
P

SO0

Gregory Feldman, MD, et al v. William Mark Casey, et al - Case No. 2010-CP-
42-5743

Verdin, Letitia H. Law Clerk ()< Ilverdinlc@sccourts.org> Fri, Aug 24, 2012 at 11:15 AM
To: holly mann <holly.jo.mann@gmail.com=>, Milton Mann <milton.mann@gmail.com>,
"ECheek@wilkeslaw.com" <ECheek@wilkeslaw.com>, "matt@henriksonlaw.com” <matt@henriksonlaw.com>,
"Joe Mooneyham(Joe@upstatetriallawyers.com)" <Joe@upstatetriallawyers.com>

No formal order will follow on Judge Verdin's ruling on Plaintiff's Motion to Reconsider. That is a clerical
error.

Thank you.

Stan Overby
Law Clerk to the Honorable Letitia H. Verdin

From: holly mann [holly.jo.mann@gmail.com]

Sent: Friday, August 24, 2012 10:03 AM

To: Milton Mann; ECheek@wilkeslaw.com; matt@henriksonlaw.com; Joe Mooneyham
(Joe@upstatetriallawyers.com); Verdin, Letitia H. Law Clerk ()

Subject: Gregory Feldman, MD, et al v. William Mark Casey, et al - Case No. 2010-CP-42-5743

Good Morning!
Please see attached.

Thank you.

holly mann, j.d.

1089 boiling springs road

spartanburg, sc 29303

cell: 864/384-0421<tel:864%2F384-0421>
fax: 866/452-2276<tel:866%2F452-2276>

https://mail.google.com/mail/u/2/?ui=2&ik=fb39a2ael a&view=pt&search=inbox&msg=1... -8/27/2012



CERTIFICATE OF SERVICE

I, Holly Jo Mann, do hereby certify that I have served a copy of the Notice of Appeal by

placing copies in the U.S. Mail, first class postage prepaid, to the following addresses, on this

28th day of August, 2012:

Joe Mooneyham, Esquire
Mooneyham, Barry & Karow, LLC
PO Box 8359

Greenville, South Carolina 29604
Phone: 864/421-0036

Matthew H. Henrikson, Esquire
Henrickson Law Firm

1164 Woodruff Road

Greenville, South Carolina 29607
Phone: 864/672-7106

Ellen Cheek, Esquire

Wilkes Law Firm

127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Phone: 864/591-1113

By hand-delivery to:

Hope M. Blackely,

Spartanburg County Clerk of Court
180 Magnolia Street

Spartanburg, SC 29306

— Law Clerk for
F. Milton Mann, Jr., Esquire
Attorney for Appellants

1090 Boiling Springs Road
Spartanburg, SC 29302

Phone: 864/680-5076

Fax: 866/452/2276
Milton.Mann@gmail.com



F. MILTON MANN, JR. QG&Z
- "OO
ATTORNEY AT LAW
LICENSED IN SC, GA & FL

August 28, 2012

Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals
PO Box 11629

Columbia, SC 29211

Re: Gregory J. Feldman, MD, Joseph A. Boscia, I1I, MD,
Upstate Lung & Critical Care Specialists, PC, and
Devendra Shantha, MD, Appellants, v. William Mark
Casey, Ray E. “Chuck” Thompson, and Charles M.
Fogarty, Respondents —~ Case No. 2010-CP-5743

Dear Ms. Kitchings:

Enclosed for filing is a Notice of Appeal in the above-referenced case. Also enclosed are the
following:

(1) Proof of Service of the Notice of Appeal on the Respondents.
(2) A copy of the Orders which are to be challenged on Appeal.
(3) A filing fee of $100.00.

Respectfully submitted,

F. Milton Mann, Jr.
200 633N
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cc: Hope M. Blackely, Spartanburg County Clerk of Court (Enclosures)
Joe Mooneyham, Esquire (Enclosures)
Matthew H. Henrikson, Esquire (Enclosures)
Ellen Cheek, Esquire (Enclosures)
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