
THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM SPARTANBURG COUNTY 
Court of Common Pleas 

Letitia H. Verdin, Circuit Court Judge 

Case No. 2010-CP-5743 
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NOTICE OF APPEAL 

Gregory J. Feldman, MD, Joseph A. Boscia, III, MD, Upstate Lung & Critical Care 
Specialists, PC, and Devendra Shantha, MD, appeal the Orders of the Honorable Letitia H. 
Verdin dated January 30, 2012, March 21,2012, and April 30, 2012. Appellants received 
written notice of entry of the January 30, 2012 Form 4 Order (Exhibit A), indicating a formal 
order to follow, on February 7, 2012. Appellants received written notice of entry of the March 
21,2012 Order (Exhibit B) on March, 28, 2012. Appellants timely filed their Notice of Motion 
and Motion for Reconsideration and to Amend (Exhibit C) on April 9, 2012. Appellants 
received written notice of entry of the April 30, 2012 Form 4 Order (Exhibit D), indicating a 
formal order to follow, on May 16,2012. Appellants inquired of the Court, by letter (Exhibit E), 
on August 24,2012, as to when a formal order might be expected. Appellants received email 
notice (Exhibit F) on August 24, 2012, that no formal order would be forthcoming and that a 
clerical error had occurred indicating a formal order would follow the Form 4 Order dated April 
30,2012. 
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EXHIBIT A 



STATE OF- SOUTHTAROLINA 
COUNTY OF SPARTANBURG 
iN'TIIEC()UR1"OFCO~1MON IlLEiA.$ 

Gi·egol·),.j,Fel.dulai~;Mj) 
,." .. " ":- . 

. ..';; -.-- .. - . 
l}p.s.t.~t.e Ll~ng atid. C;rHJ:cM 
Clire,Specialists -PC 

8ubulihe() by.: Court 

JOD:GM)tNTU{A CIViL PAst; 
CASE-NUMBER _20rOCP4205743' 

Ih-t);'E 'iGJi u c k" 
tlt-6il}I~$,4'ti 

DISPQSITIONTYPE.(CHECKONE;) :;t3 ':~tifc .. 
o -Jtr~y VERD1Gi-\tliisaclibh camebefOrc [lie court 'for a irial bXju[y. Theissucs'!laye, \)cel1triei!.3Jld a~,did-mitle~t~.,,_ 
[g] '1)E~~SI()~BY TIlE C.OVRI, T:hi~.~¢\ioil qllij~tQ: tri:;ll qr h:earing~:cf6rc'!I\e,c9'ury.Tlie;;ssuesHiavc bec'n:(ricdci>.rhe_@~~Ji.(l:a 

dccislon,ieildered', T:,I;- -,- -n"':--'-' 
P,\CTION:UISiviISS.ED(CHECK REASON): _ DRlllel~(~);SCR¢P;DRuie{~rf(a)~j~CRGR.(V6E1rq\j~uii); 

o RiJ!C4~(k),S<;RCP.(~~}JI~d); . - .. " 0 (1ther:- -t;'~~ ~~f~~:, 
o 'O\Cr,ION STRICKEN (CHBCKREASOM:, 0 Ruie'4Q(j):~t-R<3I'i-DO' 'fi';inknJplcy; '~.l.:-;'<'; ~ ~ft·-,· 

, Bintlihg arbiira!iofl;.,subjecl \o;r(ghllo restore· to confirm, vaca'tc.or " ,Oiher:' . '--'--< 
11Wdjfyarbilnlliol),<iward;. ., " ... ' . 

;DDI$POSrr(o~ QI? APp¢}\;Urd timcIRcurr C:OURT(CHECK APPLlCABLEHOX)': 
.0 AffirmcdJ O_,Revcr~ed;,[J Rell.1illld¢g;O Q\h¢r;; 

.NotE:RrrORNEYS ARE 1~E$P.0NsfBLI{FOR NOTIFYINo.'LQWEWC;PtJR.T; TR,I!3t)N.,,\:L, ()K}WI\111'-l~STRi\;n\iEAdENtY6'FtHE 
G.IR.GUj:-rq:OlJ!HRtJU i'j9ItI TI-!)~AP.P~N--, 

1'r18 .QIU)EREJ) AND ADJUDGED:rg) Seeallacherlorder;'(formai orderto foIiowl DSiatt<mento.fJu9&m,cJlfby_t~eC:ci~li; 

1~hj~:'maft~-ri6ril~s bCf6r~ ihc;C6rift6h(N1'oiions'loDlsmisso[ aH'Def2hdants. ThIs cbuh.;finds rhat:ihe PlainiiffS-had notiCe ora 
poteni~~I'fJ'1iI1l.t9ra_\;>us~9fpro.cess andJor <:i"il:co~lspi~;ty'bei6ie()ttl)ber;27;:20b7.Thi~i¢li6ri'·W~'s!flI~d.9jl.'O¢t6~.ei:;p;, 
2010, Tt\cref6t~Vi~e -ct$'in]:is dn)e~uane3.by:til~ statt.it~Qr(il1)itaJio!l~;. DcTcndants' Motions to Dismi~s are,.gmMediirifuIL 
Defendanisare (eq ucstcd.to. su bmi t~a ,Sjngkprop'os:ed'oiderconsisrcrir\~1 th the.s:c;;Ili1dlin~~! . 

OruYERINFORMAtlON 
,Addiiional InformaiionJor'ihe,Cleik 

CPFORM4M 
s<;:C1,\$C~qForJtl ~C(Rcvised'IOI20H) ~ •• ( . .J 

.~ . 

. ~ 



Judgment Amount To be Enrolled 
(List amounl(s) below) 

If applicable, describe the property, including tax map information and address, referenced in the order: 

The judgment information above has been provided by the submitting party. Disputes concerning Ipe amounts contained 
in this form may be addressed by way of motion pursuant 10 the SC Rules of Civil Procedure. Amounts 10 be computed 
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge 
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for 

. judgment details. 
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ircuit ou1't Judge Judge Code 

CPFORM4M 
SCCA SCRCP Form 4C (Revised 10/2011) 

1/30/2012 
Date 
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· ) )J Z- For Clerk of Court Office Use Only 4 J liz-
This judgment was entered ?n ,land a copy mailed first class or placed in the appropriate attomey's box on, to attorneys of record or 
to parties (when appearing pro se) as follows: .. 

Fl'anJdin Milton Mann, Jr., F. Milton Mann, lr Atty at L1W, 

1089 Boiling Springs Road, Spartanburg, SC 29303 

ATTORNEY(S) FOR THE PLAINTIFF(S) 

Court Reporter 

CPFORM4M 
SCCA SCRCP Form 4C (Revised 10/2011) 

Joe Mooneyham, Mooneyham Flowers Berry & Karow, P.O. 
Box 8359, Greenville, SC 29604 
Matthew Holmes Henrikson, Henrikson Law Firm, LLC, 
P.O. Box 26554, Greenville, SC 29616 
Michael B.T. Wilkes, Michael Wilkes L'lW Firm, PA, 127 
Dunbar Street #200 Spartanburg. SC 29306 
Ellen S. Cheek, Michael Wilkes Law Firm, PA,127 Dunbar 
Street, Suite 200, Spartanburg, SC 29306 

ATIORNEY(S) FOR THE DEFENDANT(S) 
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EXHIBIT B 



"STAT.E'OF SOUTH, CAROLINA ,) 
) 
) 
) 

Gr~gory r.:,FeJdmal~,:MP) JosephA ) 
Bd<:da nI MD<U11)sta'te T un'g" :,r;?, 1''';':'''>1 ") ~"_~ ". '""~ .'. ,., ~ "'..o...J 1 ,,",," ........ LJ.l..a.""~'. 

Care Specialists, PC, and Devendra ) 
SJJantha,MD, , ' , ) 

:PlaintiffS, 

Williall1 Ma& Casey, Ray E,"qmck" 
ThoiiipSOIi, an'd Chades Nf.Fogarty, MD, 

Defendanl~, 

) 
): 
) 
) 
) 
) 
) 
) 
) 

~--,--~--.!,---,---_____ J 

IN THE COURT OFCOMMON.:ptEAS 

ORDER GRANTiNG :DEFENDANTS~ 
tVI<ttlQN$'fODISMI8S: 

SECO~n 'AMENDEDC01\1PLAIN't 

This hction taille for hearing before lilc'on J antl~~Y 18, ,:2012, on the Motibris,to: Disil1jSS 

'Piaintifls,': Scc<mQ{\I}lended COJ11plaint tiled llY p~r~]\daJlts WiillHul1 Mark Cas¢y (:~CaSe)/''')j Ray 

l~."ChllGk?' TholilPSOl1 (,,1ho'l11pson"), and Charlcsl\JLFogai'ty, :MD' ("Fogarty") {collective'1y 

.referred Jo hereiil as "D~f~Ildants''). Plaintiffs \\iet:G renre~el.1tcd by MiHonr\4ahn. Casey \Va;;: 

was represented by ElJel) Ch~ek; Dct~)1dants Sublliiftcclor r~ste~r on previollslysubii1itled bl'iet's, 

which lheC6t~lT ba:s, copsideredjn addition' to the, paiiies'tmil m:gUlllellt. For the TeaSOr\~ stateg 

- -- - -.--- ---

'b.elpvi, Jj~fendarits" j'espectiVG lviotiOl)S to DismissPlaintiffs;S~conaAmenc1ed ComplaInt ,al;C 

:r .~.; {!i 
" , . . , -., .. -'-~ ~ 

granted,PlaiIitiffs'~bw~e -of process claim :i5 disiilis.sed w!thprejudice,and"Plaiiltiffs ,~ htftfcd, ',':';0 
o:;::~,; "'" .. ~ci - :-~: ;"71 

from rei\sserlingat ,any tilne,in the' futtlre thcin;:ivil c:onspir1\cydaiI11. ~ .~ n~;~ 
:t-"-.: -v ::-t'7!rn 

1Vlotii:m 'to DismisSStandafO c '::;J: ;,::.,,~gP 
_ " _, ,P ~{c::::A.i 

UncleI'Rule 12(b)(6); SCRCP,c\ defeildanr, may mqve to dismiss aplailitifr~le~ng~-'i 
,., '-<, 

basedQiJ (! failuxe to Sf Me fattsisuffiei~i1tto constitute a calise of actiOi1. Rule X2(1? )(6); SeRGP. 

sfateclin, t)laint,iff's pleadingfail~,to estab. Ji$h ,~l~ct(onable claiin. 
, . 

'/ 



C01P·, T70S~C;118i 121, 6.34S.E:2d 5" 7 (Ct . Api)· 2006). In considetinga i2(o)($) Il1ption;. tbe 

,triai<;ourt'must base lis' :rulin·g'. solelyupoI1allegations set forth on the ,tacf! of the CCl\;riphlint. 
, .' 

Stiles v.@jo):ato~ 318S·.C:297, 300, 457S.E.2d"601,60} (1995). 

Plaintiffs' Claims 

Plaintiffs' SecoilaAtilen<ied CompJainLassel;tsci'nfsesQf aCtiqnagainsl all nefeIlliantsfor 

,jblise ofprQC;esS and civil consp'iracyarisiilg 'from; anunderlyingrileai'caJ ma)pra9tice suii" 
, - .. - , 

WillimJll~[(lrkC(lsey v. Ch:egOi:y I Feldmall,M.D., Joseph A., ,Boscia, IJI; M.D., DeveJidra 

Slul1ltJia" M.J). ml(i Upstate Lung and Ch'iicalC'are Specialists, PC, filed intheCo,qrt' of 

CC)Jlllilonpl~a0 .for SparlanburgC'ounty, Seventh Judicial Circuit, Cas.~ No,. ~2QO()-CIL42~ln8 

Secol1d AinCild.ed. C;oI11plaint 

Pl,ail)tiffs"pro\iided nyedical.~~rvices and treatJilent to Casey betweplM~ry 28;;2004, anel 

Jpnc '3,200,4, :\vithr~sp!:,!d to chest pain Ols¢y expetience'd at workohM~IY 2.8,10.p4;See 

SecondAlllcnded CClmplaint al~1'li6-:J 3. Afler Casey waS .. adJilltted tp (lie !).pppilc,ll, 'a .chestx~r:ity 

\vas :t~k~l}.-thatsll'd\v~d a S111(l11nietallic foreign body in (lit:; ,x"~ay [iele!. See Second. }\'meilde'u 

Complaiiit at'~ ·8. TQ "cljnlcal[1y] cOl'relatc;' ,(or jnvf!sti'g,are)the,forei~iY b.(j~ly 'ShC):\YILO}l ~he x-

Complaintal~~IHi-1J .plainijffs', fyjected Ca:sey.'·s'~Qrhp'l~in(salld refused '(os~pport his 

resulting~\tt~mpt 190btain disaUiiity be,ljeJits; f!nd declined focdntiiliIe; :tr<eatiT1~: Casey, See 



"p:;ycllOlqgist: and, thefapisl i.nSpflxt~nl:H1rg; See,Secolld Amende~ Comp,lajnlaJ:4IJ~58~59. AIsoiil 

2004, (:clsey 'bccaITIea patient' of FogattY,WIlQ previously. had been 111cdlt.ul 'palJners wiih 

cO,urse of :asslirhihg C~s~(!t~ tr~~tment., FOgal:ty W;viewed Casey's medical rec'orcis: .irlcltidlng 

tllosei·et&lillg toG?~eY'sbrorichosC6pie$ai1d.PIlellmQthorax,.and S3\V Casey atf.~og~ii:y's l~lediCal 

oflke'i!l1d Fogarty's ii1ediGatrese~rch f'hcility. Sel?' SeCOild A11ieilclcdC0T)1pl<!inf at ~18, 34~ 46, 

£l.8.Based: the:reof\; FQgartydevelopcd th~ iiicdital opinion that Case'yhciClsuffcr¢d.acerepralair 
. 

e"tubo\.ism ·and resulting> ,pttilj~~lerH braill'injury duririg the, 'fi~icl br(mcho~copy 'Plaintiffs 

'Pc:rf0rmerl Oil' Casey; .alld that :Plaintiffshad dcyiat~dfrom Jhe applicable· staiHiard o.f nie,clicai 

care In treatfn~ Case,y.See·SCCOricl.Ahien'c1ed CQmplaintat'I'128; :31, 'j3~%, 394Q~, Fogarty did 

noJ ordera'MRl o[Cas:ey~s; brC\il~.S,ee Second All1ehCle.d CQ!'I1p1aiI1tat~3~L On;]uly 21,2005, 

in F6garlY"s' lhe(jicaJ. chart for Casey, Fbgartynoted h.isopinion, tharCasey ba.dsqftered<1. 

sai11C also "w~r.e: provided'. :ill l'elari'ontb CC\sey.;.s applicaiionf6r ,piivate t1i.s~apiijty ,insurance 

b¢li~fits;as welLas Soci;llS~turity pisqbililybenCfits" SeeSe¢cindAmellded Complaiiilat~'137, 

74·~76 .. 
.3:s.~ ,,~.) 
; ~";;, 

I ~ ~~~~,c·:, 
(.~.. ~.: . :~.:~-: 

h12005 and 2006, ThclIifpson, 'aSpart~lJ1lJllfglawyer \"hoWellt to high SOIW01\\!ith C~)i,;~:t~''':q 
'" '. §2' 0} <~~;:~ 

provid.edQasey leg~H assIstance in rel(ltion to. Casey's (lRplicati9!lS fordisahilify l1el*ts'5?ee':!h:U 
.~ r'\J ;;'S'~E~ 

Second Amenrleq COp.lplliint ar~~ 49, 75, 77, Thompson also consulted' \vithFog~rt)~gatOiI*.S2:; , " .. .-< co =< 
FQgarry""sopillion that Casey 'hl1Q sJlffered ~ permaneIitbraiii illjllry a~ q' re~llit of Bhlinrifi~' 



Also j!120Q(j', T:li()il)p'S~m filed the M~dical :rvlalpracticeA~tion on :behtilf ofCilsey. 1 $ee 

Second AmendedCeriiplainiat!\l§:, In that suit, Casey alleged 'ihaLPlaintitfs in, tl)'G: prt,senJ ca~e 

ape! June 3,20040: causing himdumages, ,iilChidirtg neLirolqgidl ifiJui:Y ~frid petn1ailerlt'dis<iQility. 

M.alpra'~t.i<::~ Action as~n c:!xp~rt witness,. and was consulted by Thompsohonoccasions With 

. 
4.1"42;,48,76., 

Dt!tiilg the: 'COli)'se of ~ii~t9Yc:ry in the MedivAl 'l\1rilpJa:fC:ti9¢ AG'tion; JI1()11}pScw:arrallgc(j 

Jo~' t~,st!ytQ 'obtain an MR:Im,lder a tictitious name and dateofbil:f11 from Tliol11psdn"s ;brother-

MRI,y.ihicb: \V~I.s.!1egatjy~:, (0 Plai'ntjffs·duringdiscoyery·iIllheMeclicalMalpraclicc·Aciion. See 

St;~oJ1~IAmenc\ec\Complaint aill!fi 90~91. Fogarty w<iS,hoiili\iolVcd:rrt Caseyi.s.htivil'ig.lIieMRI, 

Amerrcied C.9I11P}ai,nLPlainiiffs learned of ;thelvlRLaft~ronc of 'Plaintiffs; lawyers iii the 

Medical Mcilpradice Action received irianoilymotis Jetter regardillgit. sh: ,SecOilc! Anl¢IW~ji 

-. t-::"~ 

. ,~. ~~ 
"7~] 
t:l- -=:.. 

~"J';~.; 

j~{~;; The M,e(1.i~alM<;lpractice, Action waslried before a SpartaliblifR C6unttjlll;Yb~il;Jif@ 
'I'); ,;8;:':'-;'1 

011 May,11,2010. SeihSetoild AniendcOCompiaiiit 'at 11.99, On.May ~8, 2-01Q,. ~fkr~J4;-~J ~ .. ~.~ 
CO) -~ .. (-. 

trial, thejury"retuwc'd a"p(!fense verpii.;l il} f~IYOrO[ Pla.inHffs ill this c.<1Sc: See Secondlfibend~:d .~.~~ 
ttl .,-"-,. '~.~'l 

-< tiJ ',>< 



s 

Plailltiffs fiieo,theIr otiginal COiiipiaint 1.n thfsca~e'9h'Octoher 27, 20iQ,qlaimihgil}<it 

:Q¢fel1d~nts: e'rl!:~age:d jg' aplJse pi' P!qcess(H)cI', ,eivH con$piraG),'inrelaiion to the MediCal 

Malpractice Action., See' Cofnplaint; see illsa Secoild AjnendedC6i:hpluli1t. Afterl)efetidahts: 

;\.:I~le.lldyd C;omplaillf asofrighl, reasserlillg;againstDeferldahls ,1he'ir clairils f6rabtise"ofpro,cess 

and 'Clvliconsplracy. See AnielldedCOmpfaint,'\Vilen ]~efejlCiarHs moved to clismlssthe 

Ajl1e,n(le~IQqmplainJ, Blai,ntiffsmoved forand' received'leave of court to file their- Second 

AnlenclccL COIWplaiilt:agalIl asseftii1!t agaInst, ,Pefendants :chlil11~f6Y abuse, of ptocess:and civil' 

0,£1 January 18,,2012; at the hearing on Defendal1ts' Mblidiis'to DlsrijisS'PlaI11tiffs' 

Second ,Amended C6iliplaint! Plaintiffs wifhdtew their civil ,CdlfspinlcY'd~iJ11,expret>sly 

re~~tyii)gthe' right to fe-f:ile slIch ch1~nl,if :addifional facts were discovered during discoVery in 

this Gase that :Plairitiffs'believedsuppbtted that chiim'. 

13etallse:thi's bblirUillc!s thatJ>laintiffs' cl~~!l1S f9r-~bll,se ()fpIOCi;!S~apd, civil conspiracy 

LH~e (~U1~~ba,rrecl, ~vhi~h 'f~ctnecessitates the: dismissal of the Sec6ndAmended Cbll1i)laiht .aMi 

prevents PI airttl ffs [rbin i'tAiling theirciyil cO,m;pirilcydaii1l :alanytiine in'tj1e;JutJlJei 1.4is Qn!er 

addfesses)jO,th Qbh~se: qws.e~ of actiO,I1. 

AhalysiS 

ofJinlifallons'" aiidPlai'i1tifJs"S~cQI1dAHwndedQomplainl'is c1ismissedwith prejudice';pursuant 

to.Ru:\e' 12(b)(6), SCR~P. Ftllther, beblhse~prailitiffs'plea'dil1g~alsodeili6:nstrates, tbat P\'ciiIitlffs' 

~ . ..... ~ 



15.-:-~,"':5~O (~QO~);' see Whitfield Const; Co. v. Balik o/Tokyo Tntst Co;, 338.S.C. 1'07,525 S.E.2d 

888 (CL I\Pp. 1999.). (applyilig thre~-;year st<Jtut~: of IHl1italioli$ ib ~\Juse()t 'PfQqe'$~ ac!i~)O); 

Biti'geS$ v; Americail'(.(IIICer $oQ;) South CarQlin.aDiv" Inc., 3005.0'. 182, 38oS.E2d 19.8 ceL 

App. J989) (recognizing,tluit Seclioli 15-J~5'3()'s litiiitatlofl$pel'i6d {\vliichpfevipusly Was six, 

"Astcitut~: ofJimiiatiolls -is a proccduraide\llce that operates :as a d-efehse to; 'li)1iifthe 

.. 
COiIS/~ QQ~; llu;.-, 368 .S:Q;.131, 142, 628,S.E:2d 38~ 41 (2006).Significanlly, South Carolina 

.c()urts recognize tha1 "[s]taltites of iimit<itions are n'or sinlplytecJ1i{icallties:" Moclte", lJ. ,Bobb, 

322 S.C. 172, r76,,~pb, S.B.2e} 402, 4Q4 {Q. I\:PP'; 199{)} "statutes of lillli1ations embo~ly 

j111portal~t puqfiC policy considerations in that they siimuliile aCtivity,punishnegllgc'flcc, 'ana 

r~lieVe- cQurt$ 9ftl}~:Qurq~1Lof ir¥iI}g ~tC\l¢ ~1~i!J1~of those'who have slept- 011 their:Tight~; <indare 

ii}te.nded to "ensureliiigalion is, 'hroi:Ight Withil1 ii 'reasoliabletll1ieih Order tbat e;vide;n<;:e; be 

reas6riabi y' ayaiJ1}ble ahCl the~e,be-sPi1}e C.1l~ l,o'iitigatiQll. " l;"an$jJPT!glioll Jns. Co.. aJl,dElc.lgsfar 

Cprp, v. Spilth Carolina SeC9JI.d lI/jury Fi/lld; 389S.C 422, 428; 699 S.E.2d,6ir7~9b ~61qS 
, •• ~ ;5:: 7""?! 

(cit(lUonsand internalpu'rlCtuatibnomitteCl). ,ni ~, ~:'~';~i (.r.w ,.J '-. r-'::' . . ~2:.-G'·(~~ 

In 'det'eJmii1il)g' whe:n: q cau,sco{ ,ac:tiQn ~u(j~e under my appjicqbI,t! ~talute o:&lim~iioIJS~:;G 
("") - --C"" 

S09t1r Cm:9\ipa (;().llrlsappl)f the "discovery rule;" RUl1ip/v.NJassaciliiselts 1\1111. -Rt~ j~ C~~ 
.~ o:>~, 

357 S.C.386, 394: 5.93 .S.E;2d i83, 18? (Ct. API?, 2C)Q4), 'UI,l~~r the qis(:overy rule, Jne:!?Ja!ule 6f 



s 
limifaticH1sb~gin~ t.o r.un JrOln the date the. paI'ty either 'knew, or by the :exerciseof reasonable 

dillgeiice;:should. Nive kliow'11, that saine 'iegal right had been ihVqoed,Ciw()j J\Te!t;!j¢riy v. 

Ne1-~bgny Jile.q: C{Q-fljJ·, 11/q" 3~7 SC:. 254, 2,6(), 9n S,.K2d .51Q, 51} (2010); 1:h(;~x~rcis(!of 

Teasona:ble.dilig~ncemeans simply that an i~jui'eajJarty Iilust'act'\vitli s6inepromptncss \vhere 

the {<lets andclr¢UhlsJaI1<:e§oJ, (\11 i.njiuy wpuld :p~t a ,pe:r;;9n, ()fq:munqn kJ)()\",l~dg~aI1d 

e~p.eri~JH.;:e, 9,Iln9ti~e that some .right6fhis has beenirivaded or thafsolriedaiill against' ,H\6ther 

334 {19ffiY" 

'Thediscovery;rulethus 'focUses lipan \vhe'tliei' ilkc6mplainilig~par.tya-tquiied kilQ\vi"eclge 

of aliyexisting fadssU:fficiei1t to: put. tIle' j)urtt oilinqtliry ,Whj~l}'; iJ d~v~loped., ·\vQuJdd'isclqse· 

ai!e~ed wrQngo()ing~ Burgg~IJ$;309 S.C al 186~87,386 S':E.2d at: ;800. "~MoreoVerJ although a 

parfy Claims· ignorance Of existing :fa-cts; and circliHlsiailceS, the· salllC result [i.e., the .sfatilJe pI 

.il1nitatI6h's il.Hll\irig] .fQIlPWS i CS~lcl~ fa~ts and 'circumstanc:e~' could have· beenkn6wn to' the party 

through i1)e exerc;ise of ordinary carc m1d reas~ohabre diligClicc." hi. Thlis, the: StalQtc Of 

limitationsbcglns to rail frain the date:;l rjhliiitiff knew 'orsho.lIlq hg,v~knowlltli,,,t fwhaCI. a 

d'ailii,aild hOl:\Yhenth~ ;pl<!iI~tiff ~ought(rdyice of counsel; or developed a Jull..:blo\\iJl theory of 

T~CQy~ry; W 9i.~covereda witi1ess tosllpportoi', pro\le:his' c~~t;', 91~ ('()~tai!1[e9T '~ClWll ;JufQw1e.dge 
. ,.. " .r •• 

of eithefthe IJote-ntial daiin or the facts givi.l)~ risG thereto;'; qib~·Qnv. Ballk'oFAmerica,NA.; 

the: iniporUiJ}t elate llnde.rthe: clis~()very rule is the date fhat a phlintjffd~s~6Vers ,,,",, ;~': 
the injury, 11Qt ]he Qate of the discovery of the identity of ahbthe"rill\~ed~: :~~ 
wrongd9~ri!f,on The date of injury,_a pl£ii'ntiff k110\Ys' .or s,hpul'd ''!cilQW J:h(l§hC!':~ ·t~.~;; 
had some Claim 'agaiiiStsoineoneelse, tliestatuteof lilllilatiQns b~giQ~ to' rup,':}9r ':;o ~;{Jr,:; 
rilldaiil1S based Oh.lbat£rtjur)~. . ..~ .~ ~.J ~ 

'. ,»\J '~'~E 
WiggiJl,'f lj. E.dlvQrd);, ;14 SX:. 126; 128, 442:S.E:2<l 169;170 (1994) (quoting T6lli~i, \J.~ :&~~;~".., 

~. ........~: ': ~ .. ~ .. 
'. ;"'. -
.' '": ,,"" 



The date on whichdiscoverY,'oflhe cause of a<?tion shou]gh<\ve. b.eenl.11aq~. is·an6bi~<:tive 

Cii.l¢sti,9.il: JQdp¢tt 'ii, $X:: D¢jn o./SOc.. Sehis., 341·S.C. 176; 191, 534 S.E.2d:1, 9 (el. .App. 

2000). 

'In other:\v6ras, \vllethei' the :partiClilatl)laintiif actliaUy knew hehud 'R c1aihl is not 
the re.s.t.R(jm~.t; Go4iXs 11JUS! de,tide Whf.!ther the 'Circumslances'oflhe case.·'vioUld 

, . 

,J?yt ap'e!~~1)Qrcoi1lm9lJ:k!19~vledge <l1l:de~PGri~Jr¢~,Qh'noti~e th~,t ssmre: fight bfhi.s 
'h~s byen ·jnvadeQ;~Qr (hat'~QlTIe c!aim.agclins~ZI!l()lheJpariy nii&hre~i$ii;. .' 

)"olfi(gv. SOlilli Cdi"oliJia DepdrtiJlelit olCori'ecti6'is~ 333 S.c. 714, 719; Sl.1S.E.2d. 413,419 

(CI. App. 1'999» 

In t~is :case, Plainfiffs'~abuse of process and; conspiracy ch\in~~are time:'lJa~r~{r I;leca.us~ 

the facts~· Mleg~d i!l j~laihti[fs' $.ecolld. AIneiided C.diYlplaint; \vnen taRel) iii the light most 

fay()r~ble;t8 Plaj'ntirfs, dead y,d~rnQn$trate that J?laintiffs kn~wQr s11O.uitih<lvekn,ownthat 'ihefr 

claims ,for abuse!of process ,and civil conspiracy existed :in:2006, when the MediCaLMalpractice 

AetioilWas 'flled~g,(\inst them. See SetbndA.nlelicleq CC)filplaint. ~t ~. 4.!.rh~s~ factsm.an(!t)tetlfe 

cli:~n)i.ssat QCPlai~l!iffs' aqusy ofwoct:!s~ claim in ihe current adion, which ·Plaintiffs' filed. more 

than three yea\is after 2006, OIl OctOber 27,,2010, rin'dpre,/ctH' Piilihtiffs 'fron1 re:;;.assc'ftirig, their 

1.Plairftiifs' ,Abhse,of Pl'pcess Cl;jim Ai·osf .at 'LCilstWheil ',the: I\1¢titcal 
l\ti'a:lp:ra~dce.Adi9iiwas 'fj.kd. in20Q6;. 

Plrii!ltiffs' aptJse. 9f I~roces~daim is time; barred; becausethalCiailnaroseai-~st .~en0_; 
~. f'0 .::~~ 

the MedicaLMcllpractiCe Attioii .\va's;.filed .1'/1 20Xm -". mpr.e than thI'ec' yefll's before'PJai~iff.$~~e<d ;t~ 
PT ,;;:;;:I .:.... ,-}" 

their tli{r~ilt sliiL A.G.cprcl.ingtp theSe:copd Ame!1(le~ Complaint,<lfld C0.11strrr411glli.hse:~::~~-I;J 
. , ", -- .. ;: '" ~;~~ 

al1~gaHons in the light most favmable,to;Phiihtiffs;' ~ .~ 8:~"'-c 
r '. ,c;l:.J 

_ , _ _ ."", 'z·"-:-\ 
.. 1112004, before the'Medic.a) '1v1alpta.tti:<;e A<;:ti9D Was, filed, P,1a:int.iffi>~n.e\Wha~; 



- -------------------

jJlletiniothOrax;Casey exper,ienced during the rigid brqncho~copy; pf<)intiffs dio not 

iQ~If!~ye' ,Qal),ey':~ .injtiIy6tpeJ!11ai)~nt(nsability 'daiil1s '\vere trlle or fegitiiliale;, and :they' 

did mot sqpport:Qasey's theory or Ca~ey's attemi?t, tQob~ail) res~111i_ng disapi(ityb'cnefits; 

'$e'e::;Se'GohrlAhfendea Cdil1pl'ai tHaC ~~J3-18. 

Ip:7,OOG" ,\\iheTlii}elytedi.c(l1 .rvtalpr~ctic(!' AGJi,o}l \yas 'fikdJ.P.laintiffs kn-ew thaT 

C,\seYalid,Tholnpson ,had filed it medicalmalpradice '~a\VS9if ag~linsf ,them, \v,hic,hsuit 

susiaincd by 'Cas~y.Plajntiffs'klr~W C,asey ;and,Thcmmsonwere' c,laimi'ng(haLPlt,inlif(s 
" 

h,lcl c0l11illiUcd )'neaidfl' :Jilalpractice 111 thecot.iI;se of Casey's" treafmenL See Second 

. 
Plaintiffs COlltend that Casey'smotivatiol1, for tiling the, Medical 'Malpractice 

Thus; when 01scysued J)ltiintiffs for 111alpi:adicei'Tl2006;Phlhiliffsbelieved' th'at' the suit 

p~f111(lne9ti.l1j\lJY,cU14:qecallsc Plaintiffs believed that Clsey was simply seeki118 fo obtain 

fifesc:rjptl6nl1aidotlcs; ,lnd ,drs~lbililybeJH:'fits.ThestafiJle, ·of 1 iitiiltltiOris ,cHi PlhiIltlfts"abuse Of 

~ .. ""-.. ~dJ/-



inj~HY ;'- in th,iscase;, the Iact ihat the Medical 'Malpractice Action w(\s fi!ec.l ggaip~t:tqenl -:--"ilOt 

the, dat~ofHledlst6~leiybt tile: }VrollgdQer." WiggiJis; 314 ~tC. at -i28:,; '442 S!E.id at r7tL 

Altl10ugh Pl~inHtf?!p!eadil)g ,al1ege~ Jh"t FQgarJy's~'i1)vo]ven,1eIlt" j'fl the: I0~,(licar M?lprggficc 

Cpmpfatnt ?( ~42; ~h~ Glaimed tc(c,t th<lrp1<liil,t'iffsclid: ,!10t ~knQW the identity ~of aJi, aJi~g(!tI 
~ . 

wrongdoers -in, thatsuii did ,not -prevent rhe 'statllteoflimitations from running. SeeirL 'This is 

Sl)i( tOQ(! I1}eriJles~ 'anci·:only 'int~rpQ~~d' to hNI)llIWJll".s'ee ,~ec()ng: Anl~J1cl,ed Cpmpl,aint:aJ, ~~ J&, 

:3°156 -'OIl Jloticc Uiat sbrilcright of theirSril~lY h<iVe heeliihvaded, regatdJessbf '\-vile-met 

" 
names appeared on the pleading; See Young, 333 S.C: at 71'9, SlIS.E:2crat 416. "[T]he 

recjiijreineiit :6:f presenting expeHteslil'noliY tOjnect the 15ur9,enQf proMOll silbjects, beyc)]id the 

~1}()wJedgean.d IIJlderstanding pf I(jY jurors 'ispy no m,eaps JIC\yt ,esp'edally :jll )11e,dfcal 

.malpraCtice cases: 5 Sf(lJ~Jllc; v; .Fo,.dM6tbi to., 395 S.c., 392,399, 7l8S.E2d 220,224 :n3 

:(cr. App .. 2011 ).A re~$,oj1(ibie 'j:iei's~oni n Plairttiff$'positioll' \\IOtlld have' kilO\vh ·that' Ca'sey and 

ThonlP.~9n Dacl' 'C()11~1l1te.d' withalld/or -were working with a medical exper,t in rel:Hi()n ,to the 

;MedidllMalphiCtic~ Action piiOr loaild upon ,itsiiYihg; aild be:c'ause ~Plalhtitfs bdlcvetl lhestiit 

" __ - ,. c-' • _ •. _ _ .. 7?". '~~;. (it. 

·medical expert m~ghf exist. Because Fogaft)"s idehtiry ahd 'alleged'~role~' ,in ,tl~ Nl<M1cal:~~r __ , 
'0' :~. '~~::f~ 

Malpraclke Action Were fa¢ts' ,<lild citcllrrf~t<)nce~ tha:t cQuldhave be~n 1<110,WI1 t~;pl~(~iff~~;~ri ..... , 
tt.~' ~:g ~~j rl 
C :::"~"fTl 
,-' ~. :~;") ntt." 
C) =.J.t ~ .0 

2. the .Se~oIi,d Ah'i~md't!d, Cornp19.iJH, :BQ~snoF !lPt:c:iJy wl)(':Jl PJ!,l.iJitjffsbt!c~llue ;asvar~hClg~ 
FQ'~~,rtY\Y~~rCa;;ey;sc !t~.~iihg~hY~Jcia~,?rwnen FQ~arty\ya$ 'identkfi~,(t a~,: a.tle~p~, '~Yi.tne~~~-l 
S~? ;;eG9P(i f\Q~~ncl~p'Q(~)Jllplal~L., ~taI!llJ.f~. allege .~m~pl~}hatf0g,a.~:Y,s,~ol~. as, al:dl1elol'" 
wllness, was concealed :Uhtll the 11 hour'· from PlamtItfsand Jhell~ counsel. .SeeSecond 
Anlen'ded Compiainnl1l1-42. 



through the exercil)e of ordi~ary care and rea~9naQIe cfiligepce; whellthe:MeClj¢hiM1ilpractit.e 

Adtion \'{as.:f1ktl.'in ilbDi) -jiw)'re than thi'ee years before 'Ph'lintiffsinsfiiuted Hiis.stiit- Plaintiffs' 
. ' - .. ".: , _ _ .,-ft . _ ". 

2. 'Yhen The Medical Malpraciice Action Terminated Is. Irtelevant ~ToThe 
Appiicati~fi :bf T1ie ;Dfs~b~~~·Y Rul~:A:l1a "Ti~~ ri~l~.t~;rrin:g';Q{rlailItJfrs' 
Abuse o(PfO'ceSs·Claim. 

Perhaps notably, Bl~t~ pled in Plaiptiffs' $ecQI)o .Amended c;0111plajilt jildiC~ije thaI 

PI~intiffs int'eiitional1y waited.to file their abuse6fprocess':chlim unlilafter lh~ disposiliQn ()ft~e 

sought to profract the Medical Malpractice Action in order to ;(f9re~lal1 :a cQunt~rla\ys,t1it" JrbJit 
,. 

RHilh.Gffs)!Si~riWcailtly, \VlieIllhe Medical ivl~lpnlctite.ActiOIi uItllllMely \Vas· resol'ied is, Of ;no 

relevance t() nleappJ\catiQI~ of ,i.~e disqgyery rulebarl() :PlfiWtiff§' }\biJ~e ()fpro¢~~s;cl~'iJl1. 

unlike· a dainl for malicious prosecution, all abuse of process claim does not- requircihe 

:terlllirl<\tiQ'riof .ihC unclerlyin~ptoceedin'gs,in ,the pltiintWfs' f~VOr,,$ee lyFeBri(fe ii. Scllool J)ist:of 

G:reellville ('ollntYj3$9S;C, 54~; Sbp,098 S:E.2d 8a);,8pS(QL App.:2010}?an~:il1slea.d l?egil~S 

,It P,lail1'tiffs' ·GiyiIYollsriiraC,Y'.Claim ISTirrie-Barred" 

The;lllree--yeatstalUte"Of liriiitatibns: also ti'nfe-ba'i$Pla'inliffs civil tonsj:>irticy: C.Will1, 

'whi~h Plc,iil}tiffs vo'lurJ(aljly gismis~ed tlt tbe lW'.lri!1g'oJ1-Def~n4~I1fs"Jv~otj()J)S tQ Dismi~wji~~~~ll-' 
t.."j ::1:-;::1,,--':: 

expressl{reseived:righf to l'easserl silth ClaIm 'sholIld .discovery·{n. tllis case rirOC!ilce fii~s'\V~dj ~'~''''; 

PI~i1!Ii.ffs beii~"¢ SUl'piiir.sifth ciailil. :~: ~f;'~ 
A ~ivil cOllspir~cy becomes :actionable only "0 11 ce overt acts :OCClIf which·, p~im'il'?ely,~;i 
. . .. ':-;' -:- -l. 

,-.". 'Q:) -< 

1 TJ1e~~e,Ill(j!.Il:b; pf maUciQu~pt:o~~cuti(m :?.r~,(1) theins!'itution orcoQ,t,ii1llatign ofpriginfll 
judicial proceedings; (2) 'by oral, the jflslallceOf the defendant; (3) :termirliltiollOfsu.ch 
ptoceedYngs In. plaillGff's favbi"'~ (4)ilfalicQ, ill, ilfStituting,such.proceeOiligs;. (S) Jackal prooable 
c"ilse;·."!I'(6)jesuJti~ltioj\lryo' <!.rnage~9SJ).at56'S'. 69gS·.E.~d .a((l55. 



Jhl11{t\t'iOI)S !¢r tqll~pimcyciClil1lS isgbverjled by the "~iis<cpveYy l\M:;' ,and. thetef9.te"b,~ginsto fiJil 
",.. . .<' 

'upon discoyery Of, lhe conspiracy, ,:Itself or of "~such fads as would have, ledt9 ,the knowledge 

lhCI'eot~ ifplii;slied\;\il'th reasaMble' dili~ence;;' .see,i)II1:ges.~, :30Jj S;C.at 18.7,. 3B6S.E~:2d at S.oO" 

Q1: A Pil.rty c~nnote~scaR~ t~,eappliG~Ji.Qn ofthisrul~by c~a(I.1)tDe:\gnQ,ran<;:e p(e~!~!rilg,flJ~tS·~n(1 

citcuolslances, or 19noriHlce6ftlie identity bfan alleged tortreaSOL. Wiggills, 314. SC at 128;, 

Anydaim byPlainliffs for. civil consp'iraqyistime-barred because more Ihanthree years 

. '. .J.-.. _. YO,. • ""'. • • 

have: elapsed since lliefiliilg (jftlie;M'edi¢al MaliJrac.tice ActiQil "~\YhiCh ,is the d.<ltC \vller) 

l1faiQlt#s;'}cn,ew that an alleged cQl1spira_cy'e~iste(l;or when P1'lintff(§ kl1y\y'or GO~!ld,J,U1ve1\I)g\Vn 

:pertinent facts: stlfficieht 'to :appi'ise the'i11Seives oftheii' daiih's allegedexistence.Specifitairy, 

.i.niu~xs~J)el11.<!" atlci !I1Qispensable for Th9I11psonill "their cOl11l1lonscheme to ,matlufacture a 

:rhus~ fhe arIe&ed<::QilSpinfcy \Y(lS to ;manu,factureaprelexJlq suePI,ab:Hiff?, :for'11l<1ipractice; and 

the()v~rt '''~ce' i11 further~1nce 'ciftlieconspirac'y\va~Uhe filing of thaI. stlft. Accordingly, /llice 

PlaiIi'liffs were ,sue:dfbt jjj'alpf<\ctl,te -.- l.:e., pilei'! the MeciicnJ Ma\pracll:c:e ActiOlYWCJS iiI~ll in 

"2006 ~ t.h~y w.f!red(lnggecll;>y;the: aJleged conspiracy, and the statute orlimjtati(ms"(~!l lM}Jltiilh 
~. c::> t..~ .. -. '--..:; .--£~. 

began 10 run, regardIesso{ \vhetl1er Plailitiffs clainl that :tbey :orlly laterlea'rilect;m- F:<fi¥il'tf;~('-;" 
, ' ...... .- . . ..' ~:~~. 
"inv61\ieliieI1t" itl the, anegec!~,Gh~me. Se¢ HachvQrLb. <385S.G. CIt 1)~;:682:S,~.:2(e~} ~7#7:::~} 

'. • y. ' c:- '_. ~~~'~r~ 

Wh~Jl th~,rvreclicaIMalpradice Action was filed against Phlinliffs, in 2006;, ,Plail1'@'s: ~w~~o 
,- .r;? . .c:;:;T; 

'iaeniiiy of' t\VQ ·Mtlle. a'ileged .conspirators, Casey-aM ThoIllPson;;an.d be~se;.6ediqlT1 
....., -< 

':j)laJpt&ttiG~ :daj(tl~ requ.ir.~e.x.pert I1lecJ.jc(11 :1~~.tir110n}', the:filiilgofJhc suit 'put: Plaintiffs,dn:notice 

~.'.'-' 
~ 



thafsome other physif'i(\n was lnvoJvedillthe, aliegeci Ga:s:e"filing tOilSpjj:{\C'}i~ thus tollihgthe 

,stat~Je,Oniinltriti6iis.:Because,thethree~year slaiuteof limitatiO!J~ Ol}f.f<olimiffl) 'fjvjtc;(mspir~cy 

'gl?im ~xpirei:!.in 2Qo~t@~h clai1l1 i.s and ~vilrrejiltlin tiiiie-oarred. 

il.'the CO~.rt Does. Not R~a~h . .J)efe!ld~nt~'Argtlni¢lltsrhat l>l~intif(s' Second 
Atriehdcd,CoilYpJaint Fails To State A Claim l)poIIWh,ich .1~eli~f C.~m Be Gra~li'ted. 

B~~a:use ll)j:s C~)Urt tlndsth'at p,]aiillift~;claim}; 'c'lgaiiisrbefendahts for ,~h(iseo(l?rocess 

and tivii cbri'spiracy are. ,time~bi!lTe(J by the statute ,oflimita,iio!)s; lheCQurt: ha:s l}Pt [cache,d. (jf 

rule,dul?on Ddbndants'additltmal atgml1eilts 'thatPUtihtlffs '11ave :failed to plead actio na ljk 

claimsfor,ibuseof processor civil conspiracy . 

.. ConClusion 

Beqlu.s~ PI?intiffshacl, lloti<:cof 'a p6t~jl1ial ,daiiii aotise6fjjl'oCess·ari'd. civiLcolispifacy. 
. . 

\vlien. the.underlying]vlediCal Malpracti,ce Adion\ya.s fil~9ii12QQJ)and b.ec<tusejnoJ~ ,illa.{l fhree 

yeal's have expJredsihCetliriLclrile,'pfaintiffs'C1aiins for abuse of process mid ci viI: conspiracy 'are 

'M6tioils fo .D.ismiss Plaintiffs' Second AmendedCon~plainf,and dismisses withprcjndic(; 'Ibe 

:i'lbuse, o(processbWlhlasserledthereiil;~ and Plaintiffs are. batred from re~assei.ti'ng at any 1il11C in 

,--=3-+-=-/91-----,-." __ ,2012 
~. 
" .hJtiiiD;-;-~-li~n-·..:.~'---------
P·i'esid.in~JUdge 

3: 
rs;. 

~f; = ;::;; ~: 

;...:~: :":,.7 

0 ::r: :!..:,;:...~ 
~. :;·:-ih ~0 ;;:0 

f"11: 
f\.) ~;~ .. ~. 7j 

fR w' 
.5j~h; 

P' "'ti. gg,O D :h: 
.~ 

N ,. 
' .. c:::·r 

ITl :t::'.~ 

-< 0) 
-I 
-<: 

~'" 
: ":.'. , 



EXHIBIT C 



STATE OF SOUTH CAROLINA ) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

COUNTY OF SPARTANBURG 
CASE NO.: 201O_-CP-42-5743 

Gregory 1. Feldman, MD, Joseph A. Boscia, 
MD, Upstate Lung and Critial Care 
Specialists PC, and Devendra Shantha, MD, 

MOTION AND ORDER INFORMATION 

Plaintiffs, ) 
vs. ) 

) 
William Mark Casey, Ray E. "Chuck" ) 
Thompson, and Charles M. Fogarty, MD, 

Defendants. ) 

Plaintiffs' Attorney: 
F. Milton Mann, Jr., Bar No. 68250 
Address: 
1089 Boiling Springs Road, Spartanburg 
Phone: 864/680-5079Fax 866/452-2276 __ 
E-mail: __ Other: 

FORM AND COVERSHEET 

Defendant's Attorney: *SEE DEFENSE 
ATIORNEY'S LISTED BELOW 
_____ ~, Bar No. __ ~~=_ 
Address: 

Phone: Fax __ 
E-mail: __ Other: 

~MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III) 
OFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 
OPROPOSED ORDER/CONSENT ORDER (com lete SECTIONS II and III) 

SECTION I: Hearing Information 
Nature of Motion: Reconsideration of March 21. 2012 Order and to Amend 
Estimated Time Needed: 30 Minutes Court Re orter Needed: OYES/~ NO 

~Written motion attached 
OF orm Motion/Order 

I hereby move for . 

SECTION II: Motion/Order Type 

the attached proposed order. 

04/09/2012 
Date submitted 

o 
." 

~ PAID - AMOUNT: $ fTl 

o EXEMPT: 0 Rule to Show Cause in Child or Spousal Support JE 

S:f. -N 

(check reason) 0 Domestic Abuse or Abuse and Neglect . l> l:D 

o Indigent Status 0 State Agency v. Indigent Party ~ ~ 
o Sexually Violent Predator Act 0 Post-Conviction Relief ~-=-
o Motion for Stay in Bankruptcy -< en o Motion for Publication 0 Motion for Execution (Rule 69, SCRCP) ...., 
o Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: __ 

OOther: __ 
JUDGE'S SECTION o Motion Fee to be paid upon filing of the attached JUDGE CODE 

order. 
o Other: Date: 



CLERK'S VERIFICATION 

Collected by:__ Date Filed: __ 
o MOTION FEE COLLECTED: $ 
o CONTESTED - AMOUNT DUE:-$-

SCCA 233 (11/2003) 

*DEFENSE ATTORNEYS 

Joe Mooneyham, Esquire 

Post Office Box 8359 

Greenville, South Carolina 29605 

Phone: 864/421-0036 

Fax: 864/421-9060 

Attorney for Defendant Mr: Casey 

Matthew H. Henrikson, Esquire 

Henrickson Law Firm 

1164 Woodruff Road 

Greenville, South Carolina 29607 

Phone:864/672-7106 

Fax: 864/235-4399 

127 Dunbar Street, Suite 200 

;g r-.:» , 
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Attorney for Defendant Mr. Thompson 

Ellen Cheek, Esquire 

Wilkes Law Firm 

Spartanburg, SC 29306 

Phone: 864/591-1113 

Fax: 864/591-1767 

Attorney for Defendant Dr. Fogarty 



STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

) 
) 
) 

Gregory J. Feldman, MD, Joseph A. ) 
Boscia, ill, MD, Upstate Lung and Critical ) 
Care Specialists PC, and Devendra ) 
Shantha, MD, ) 

Plaintiffs, 

vs. 

William Mark Casey, Ray E. "Chuck" 
Thompson, and Charles M. Fogarty, MD, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

NOTICE OF MOTION AND 
MOTION FOR RECONSIDERATION 
AND TO AMEND 

C.A. NO.: 2010-CP-42-5743 

TO: THE HONORABLE LETITIA VERDIN, JOE MOONEYHAM, ATTORNEY FOR 
DEFENDANT, WILLIAM MARK CASEY, MATTHEW H. HENRICKSON, 
ATTORNEY FOR DEFENDANT RAY E. "CHUCK" THOMPSON AND ELLEN 
CHEEK, ATTORNEY FOR DEFENDANT CHARLES M. FOGARTY, M.D.: 

YOU WILL PLEASE TAKE NOTICE that on the ____ day of 

_________ , 2012, at .m. or as soon thereafter as th~1attE ~ 
-- :x: N "J> 

o l:I:> ::up 
can be heard, the Plaintiffs will move before the Honorable Letitia Verdin, for an Order,itant~ j;!~" 

f'?Oo ", :r.:::x~ 
""" \0 m-: 

a rehearing or in the alternative for an Order allowing the amendment of the Court's O*r ~~M 
(") :l:I:o C') (") 0 
:x: :z (")0 

Granting Defendants' Motions to Dismiss Second Amended Complaint as it relates to ~aint~s' gii 
CJ1 z ..... -< CD ..... 

- claims being time-barred and issued by the Honorable Letitia Verdin, signed on March 21, 2012, -< 

clocked by the Spartanburg County Clerk of Court on March 23,2012, and received by the 

Plaintiffs' attorney by U.S. Mail on March 28,2012. That such motion shall be based upon 

federal case law, statutory case law in the State of South Carolina including, but not limited to, 
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South Carolina Rules of Civil Procedure 52(b) and 59( e) and shall be made upon such grounds as 

it may appear at the hearing on such motion and any supporting memorandum. 

In addition, the Plaintiffs will move for an order allowing Plaintiffs to amend their 

Complaint pursuant to Rule 15(b) of the South Carolina Rules of Civil Procedure. More 

specifically, this motion is based on the grounds that justice requires necessary dates be included 

for clarification, efficiency, and in the interest of justice. That such motion shall be based upon 

federal case law, the statutory case law in the State of South Carolina, including but not limited 

to South Carolina Rules of Civil Procedure 15(b) and shall be made upon such grounds as it may 

appear at the hearing on such motion and any supporting memorandum. Defendants will not be 

prejudiced by Plaintiffs being allowed to amend their Complaint due to the fact that Defendants 

are fully aware of all pertinent dates and justice will be served by such amendments. 

In addition, the Plaintiffs will move for an order allowing Plaintiffs to amend their 

Complaint pursuant to Rule 15 of the South Carolina Rules of Civil Procedure, more specifically, 

this motion is based on the grounds that justice requires Equitable Tolling where the Plaintiffs, 

by exercising reasonable diligence, could not have discovered essential information bearing on 

their claims. That such motion shall be based upon federal case law, the statutory case law in the 

State of South Carolina, including but not limited to South Carolina Rules of Civil Procedure 15 
3:" ~ "-and shall be made upon such grounds as it may appear at the hearing on such motion and~y" = 
"1J -0 

supporting memorandum. Defendants will not be prejudiced by Plaintiffs being allowedd,9 ~ 
r 

amend their Complaint because Defendants' alleged illegal actions ofsuboming perjury~ak! 
r -= 
FT1 CJ1 
-< 00 
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material misrepresentations to the Court, and concealing evidence, caused Plaintiffs to be 

actively misled and prevented the Plaintiffs in extraordinary ways from discovering the facts 

essential to the filing of their Complaint and justice will be served by such amendment. 

Spartanburg, SC 
April 9, 2012 
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ilton M , Jr., Esquire 
Attorney for Plaintiffs 
1089 Boling Springs Road 
Spartanburg, SC 29303 
864-680-5079 
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CERTIFICATE OF SERVICE 

I, Holly Jo Mann, do hereby certify that I have served a copy of the Motion and Order 

Information Form and Coversheet and Notice of Motion and Motion for Reconsideration 

and to Amend by email and by placing copies in the U.S. Mail, first class postage prepaid, to the 

following addresses, on this 9th day of April, 2012: 

Joe Mooneyham, Esquire 
Mooneyham, Barry & Karow, LLC 
PO Box 8359 
Greenville, South Carolina 29604 
Phone: 864/421-0036 
Fax: 864/421-9060 
joe@upstatetriallawyers.com 
Attorney for Defendant Mr: Casey 

Matthew H. Henrikson, Esquire 
Henrickson Law Firm 
1164 Woodruff Road 
Greenville, South Carolina 29607 
Phone: 864/672-71 06 
Fax: 864/235-4399 

. matt@henriksonlaw.com 
Attorney for Defendant Mr. Thompson 

Ellen Cheek, Esquire 
Wilkes Law Firm 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
Phone: 864/591-1113 
Fax: 864/591-1767 
ECheek@wilkeslaw.com 
Attorney for Defendant Dr. Fogarty 

Ho Y Jo M 
F. Milton , Jr., Esquire 
Attorney for Plaintiffs 
1090 Boiling Springs Road 
Spartanburg,SC 29302 
Phone: 864/680-5076 
Fax: 866/45212276 
Milton.Mann@grnail.com 



EXHIBIT D 



) 

STATE OF SOUTH CAROLINA 
COUNTY OF SPARTANBURG 
IN THE COURT OF COMMON PLEAS 

Gregory]. Feldman, MD Joseph A. Boscia, III 

FORM 4 

JUDGMENT IN A CIVIL CASE 
CASE NUMBER 2010CP4205743 

William Mark Casey Ray E "Chuck" 
Thompson -

Upstate Lung and Critical 
Care Specialists PC 

Devendra T Shantha, MD Charles M Fogarty MD 

Submitted b Court 

PLAINTIFF(S) DEFENDANT(S) 

Attorney for: 0 Plaintiff 0 Defendant 
o Self-Re resented Liti ant 

DISPOSITION TYPE (CHECK ONE) 

o JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered. 

[gJ DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried Or heard and a 
decision rendered. -

o ACTION DISMISSED (CHECK REASON): 0 Rule 12(b), SCRCP; o Rule 41(a), SCRep (Vol. Nonsuit); 

o Rule 43(k), SCRCP (Settled); 0 Other: _______ _ 

o Bankruptcy; o ACTION STRICKEN (CHECK REASON): 0 Rule 40(j) SCRCP; 
o Binding arbitration, subject to right to restore to confirm, vacate or 
modify arbitration award; 

o Other: _______ "'""'-=-.. =----'~~ 
:::r: 

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

o Affirmed; 0 Reversed; 0 Remanded; 0 Other: .: .... ,-... - . 

. . : ;-' ~ .... -.: 
; 

p. __ :z:,., .- - - i-;-~ 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRAt1:~E A~NCY'O~'~ 
CIRCUIT COURT RULING IN THIS APPEAL. ~ I.f? -.' ::'::. 

IT IS ORDERED AND ADJUDGED: [gI See attached order; (formal order to follow) 0 Statement of Judgment by the Court: 

This matter comes before the Court on Plaintiff's Motion to Reconsider pursuant to Rule 59(e) SCRCP. Plaintiff's Motion to 
Reconsider and for Rehearing is denied. 

ORDER INFORMATION 
This order [gI ends 0 does not end the case. Additional Information for the Clerk: -

CPFORM4M 
SCCA SCRCP Form 4C (Revised 10/2011) 

-/~J 

---~ 

/ 
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Judgment Amount To be Enrolled 
(List amount(s) below) 

If applicable, describe the property, including tax map information and address, referenced in the order: 

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained 
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed 
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge 
may be provided to the Clerk. Note: Title abstractors and researchers should refer to the official court order for 
judgment details. 

2162 4/30/2012 

Circuit Court Judge Judge Code Date 

, . siN /1 L For Clerk of Court Office Use Only " q;V/ /l-
ThIS Judgment was entered on , and a copy maIled fIrst class or placed III the appropnate attomey s box om, to attorneys of record or 
to parties (when appearing pro se) as follows: 

Franklin Milton Mann, Jr., F. Milton Mann, Jr Atty at Law, 
1089 Boiling Springs Road, Spartanburg, SC 29303 

ATTORNEY(S) FOR THE PLAINTIFF(S) 

Court Reporter 

CPFORM4M 
SCCA SCRCP Form 4C (Revised 10/2011) 

Joe Mooneyham, Mooneyham Flowers Berry & Karow, P.O. 
Box 8359, Greenville, SC 29604 
Matthew Holmes Henrikson, Henrikson Law Firm, LLC, 
P.O. Box 26554, Greenville, SC 29616 
Michael B.T. Wilkes, Michael Wilkes Law Firm, PA, 127 
Dunbar Street #200 Spartanburg, SC 29306 
Ellen S. Cheek, Michael Wilkes Law Firm, PA, 127 Dunbar 
Street, Suite 200, Spartanburg, SC 29306 

ATTORNEY(S) FOR THE DEFENDANT(S) 
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EXHIBIT E 



Honorable Letitia Verdin 
Greenville County 
305 E. North Street, Suite 318 
Greenville', SC 29601 

F. MILTON MANN, JR. 

ATTORNEY AT LAW 

LICENSED IN ·SC, GA & FL 

August 24, 2012 

BY EMAil & U.S. MAil 

Re: Gregory Feldman! M!?,et al v. William Mark Casey, et al 
Case No. 2010-CP-42-5743 

Dear Judge Verdin: 

I hope this letter finds you well. We are in receipt of your Form 4 Order clocked May 14, 
2012, which indicates that a formal Order will· follow. To-date, we have notreteived s;:tid 
Order. May we have a time-frame' in which we might expect the formal Order? 

Thank you for your assistance in this matter. 

F. ,ilton Mann, Jr., Esquir 
SC Bar #68250 
AttQrn.eyfo.r the Plaintiffs 

"-

CC: Ellen Cheek, Esquire 
Matt Henrickson, Esquire 
Joe Mooneyham, Esquire 
Mr. Overby - by email only 

1089 BOILING SPRINGS ROAD • SpAR~TAN!3LiRG, SOUTH CAROLINA 29303 
864-~08~0359 • FAX 864-208-0233 • CELL 864-680-5079 

EMAIL: MILTON.MANN@GMAIL.COM 



EXHIBIT F 



Gmail- Gregory Feldman, MD, et al v. William Mark Casey, et al - Case No. 2010-CP-4... Page 1 of 1 

holly mann< holly.jo.mann@gmail.com> 

Gregory Feldman, MO, et al v. William Mark Casey, et al - Case No. 2010-CP-
42-5743 

Verdin, Letitia H. Law Clerk 0< Iverdinlc@sccourts.org> Fri, Aug 24, 2012 at 11: 15 AM 
To: holly mann <holly.jo.mann@gmail.com>, Milton Mann <milton.mann@gmail.com>, 
"ECheek@wilkeslaw.com" <ECheek@wilkeslaw.com>, "matt@henriksonlaw.com" <matt@henriksonlaw.com>, 
"Joe Mooneyham(Joe@upstatetriallawyers.com)" <Joe@upstatetriallawyers.com> 

No formal order will follow on Judge Verdin's ruling on Plaintiffs Motion to Reconsider. That is a clerical 
error. 

Thank you. 

Stan Overby 
Law Clerk to the Honorable Letitia H. Verdin 

From: holly mann [holly.jo.mann@gmail.com) 
Sent: Friday, August 24,2012 10:03 AM 
To: Milton Mann; ECheek@wilkeslaw.com; matt@henriksonlaw.com; Joe Mooneyham 
(Joe@upstatetriallawyers.com); Verdin, Letitia H. Law Clerk 0 
Subject: Gregory Feldman, MD, et al v. William Mark Casey, et al - Case No. 2010-CP-42-5743 

Good Morning! 

Please see attached. 

Thank you. 

holly mann, j.d. 
1089 boiling springs road 
spartanburg, sc 29303 
cell: 864/384-0421 <tel:864%2F384-0421 > 
fax: 866/452-2276<tel:866%2F452-2276> 

https:llmai1.goog1e.comlmaiVul2I?ui=2&ik=fb39a2ae 1 a&view=pt&search=inbox&msg= 1... 8/2712012 



CERTIFICATE OF SERVICE 

I, Holly Jo Mann, do hereby certify that I have served a copy of the Notice of Appeal by 

placing copies in the U.S. Mail, first class postage prepaid, to the following addresses, on this 

28th day of August, 2012: 

Joe Mooneyham, Esquire 
Mooneyham, Barry & Karow, LLC 
PO Box 8359 
Greenville, South Carolina 29604 
Phone: 864/421-0036 

Matthew H. Henrikson, Esquire 
Henrickson Law Firm 
1164 Woodruff Road 
Greenville, South Carolina 29607 
Phone: 864/672-71 06 

Ellen Cheek, Esquire 
Wilkes Law Firm 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
Phone: 864/591-1113 

By hand-delivery to: 

Hope M. Blackely, 
Spartanburg County Clerk of Court 
180 Magnolia Street 
Spartanburg, SC 29306 

lly Jo , JD - aw Clerk for 
F. Milton Mann, Jr., Esquire 
Attorney for Appellants 
1090 Boiling Springs Road 
Spartanburg, SC 29302 
Phone: 864/680-5076 
Fax: 866/452/2276 
Milton.Mann@gmail.com 



Jenny Abbott Kitchings 

F. MILTON MANN, JR. 

ATTORNEY AT LAW 

LICENSED IN SC, GA & FL 

August 28, 2012 

Clerk, South Carolina Court of Appeals 
PO Box 11629 
Columbia, SC 29211 

Dear Ms. Kitchings: 

Re: Gregory J. Feldman, MO, Joseph A. Boscia, III, MO, 
Upstate Lung & Critical Care Specialists, PC, and 
Oevendra Shantha, MO, Appellants, v. William Mark 
Casey, Ray E. "Chuck" Thompson, and Charles M. 
Fogarty, Respondents - Case No. 2010-CP-S743 

Enclosed for filing is a Notice of Appeal in the above-referenced case. Also enclosed are the 
following: 

(1) Proof of Service of the Notice of Appeal on the Respondents. 
(2) A copy of the Orders which are to be challenged on Appeal. 
(3) A filing fee of$100.00. 

Respectfully submitted, 

F. Milton Mann, Jr. 

cc: Hope M. Blackely, Spartanburg County Clerk of Court (Enclosures) 
Joe Mooneyham, Esquire (Enclosures) 
Matthew H. Henrikson, Esquire (Enclosures) 
Ellen Cheek, Esquire (Enclosures) 

1089 BOILING SPRINGS ROAD • SPARTANBURG, SOUTH CAROLINA 29303 

864-208-0359 • FAX 864-208-0233 • CELL 864-680-5079 
EMAIL: MILTON.MANN@GMAIL.COM 


