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MAY 28 2014

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SC ADMIN. LAW COURT

Southeast Cinema Entertainment, Inc., Docket No.: 12-ALJ-17-0390-CC

Petitioner,

South Carolina Department of Revenue,

)
)
)
)

v, ) ORDER /A
)
)
)
Respondent. )
)

17
T, Ty
APPEARANCES: Petitioner:  Jeffrey T. Allen, Esquire, and Erik P. Doerring, Esqlt
Respondent: Adam N. Marinelli, Esquire

STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (“the ALC” or *the
Court”) pursuant to a Request for a Contested Case Hearing filed by Southeast Cinema
Entertainment, Inc. (“Petitioner”) challenging the South Carolina Department of Revenue’s
(“Respondent’s” or “the Department’s”) denial of a refund request for sales tax paid on the
purchase of cinema equipment from IMAX Corporation (“IMAX”). Petitioner owns and
operates a movie theatre business located in Charleston, South Carolina. On or about September
50, 2008, Petitioner entered into an agreement (“the Agreement”) to purchase an IMAX theatre
system (“the system”) from IMAX for $1.15 million. IMAX, which has a nexus with the State
of South Carolina,' charged Petitioner sales tax on the purchase price of the system and on
related “additional payments.”

Petitioner obtained an assignment of rights from IMAX, and submitted a request to the
Department for a refund of part of the sales taxes it paid on the purchase of the system.
Specifically, Petitioner submitted an ST-14 form requesting a refund totaling $71,000.57,
alleging most of the purchase price of the system reflected the value of un-taxable, intangible

property. The Department denied the request by letter dated September 2, 2011, and Petitioner

' The “Commerce Clause nexus, for sales and use tax purposes, requires some physical presence
within the taxing jurisdiction.” Travelscape, LLC v. S.C. Dep't of Revenue, 391 S.C. 89, 104,
705 S.E.2d 28,36 (2011).
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timely contested the Department’s denial on November 3, 2011, On August 2, 2012, the
Department upheld its denial, finding the full purchase price of the system was subject to South
Carolina sales tax. Petitioner then appealed to this Court. Petitioner and the Department
subsequently filed Cross Motions for Summary Judgment, and this Court held a hearing on those
Motions on December 13, 2013.

FACTS

The Agreement is entitled “Agreement for the Purchase and Sale and Maintenance of
IMAX® Digital MPX Projection System and Trademark License.” Pursuant to the Agreement,
IMAX had a duty to: (1) sell to Petitioner a large format digital projection system and provide
certain related services; (2) provide maintenance services for a large format digital projection
system;” and (3) license to Petitioner certain IMAX trademarks. The Agreement describes
IMAX as being “in the business of developing, selling and leasing large format projection
systems and providing certain related services.” The Agreement states the sale was solely for the
purchase of the system. It further states the purchase price for the system was $1,150,000.00.
which included the first year’s maintenance fee of $40,000.* The purchase price was split into
installment payments, but and the parties did not indicate whether, for example, $500,000 was
for the purchase of the projector and $610,000 was for the purchase of the sound system.’

The Agreement also required Petitioner to make “additional payments” to IMAX in
arrears on a monthly basis. These “additional payments” were equal to $40,000 (annually) or a
percentage of theater admission proceeds, whichever was greater.

Petitioner, after conducting its own market research, determined that the material
components of the system, if purchased from a vendor other than IMAX, would have a retail
value of approximately $170,694.33. Based on this valuation of the material components,

Petitioner requested the Department refund the portion of the sales tax it paid on the purchase

® The “system,” as defined by the Agreement, includes the projection system, the sound system,
the screen, and a 3D glasses cleaning machine.

¥ Specifically, the Agreement states: “Subject to the terms and conditions contained herein,
IMAX hereby sells to Client and Client hereby purchases from IMAXC the System,” and
“[Petitioner] shall pay US$1,150,000 as purchase price for the system (the “Purchase Price”),
Which shall be payable as IMAX directs.”

! The parties did not contest the inclusion of the maintenance fee as part of the purchase price.

* The purchase price was paid in installments; however, the installments were not structured in a
way to reflect the purchase of different components of the IMAX system or the related services
or benefits.
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price of the system that was in excess of $170,694.33. Petitioner claimed the remainder of the
purchase price after subtracting the value of the material parts related to intangible and un-

taxable benefits associated with the purchase of the IMAX trademark license.

ISSUES
I. Whether Petitioner is entitled to a refund of a portion of the sales taxes it paid on
the initial purchase of the system,
I1. Whether Petitioner is entitled to a refund of sales taxes it paid on “additional

payments” related to the purchase of the system.
CONCLUSIONS OF LAW

Based upon the submitted briefs, oral arguments presented, and a thorough examination
of the applicable statutes and jurisprudence, I conclude the following as a matter of law:

This Court has jurisdiction to hear this contested case pursuant to section 1-23-600 of the
South Carolina Code (Supp. 2013). Generally, the party asserting the affirmative issue in an
adjudicatory administrative proceeding has the burden of proof. See Leventis v. S.C. Dep't of

Health & Envtl. Control, 340 S.C. 118, 133, 530 S.E.2d 643, 651 (Ct. App. 2000) (citing 2

Am.Jur.2d Administrative Law § 360 (1994)). Here, Petitioner requested a contested case
hearing and, therefore, has the burden of proof to show by a preponderance of the evidence that
the Department’s tax assessment was incorrect. See id.; Anonymous (M-156-90) v. State Bd. of
Med. Examiners, 329 S.C. 371, 375, 496 S.E.2d 17, 19 (1998) (holding the standard of proof in

“administrative hearings is generally a preponderance of the evidence”).

This Court’s Rules of Procedure provide “[tlhe South Carolina Rules of Civil
Procedure . . . may, in the discretion of the presiding administrative law judge, be applied to
resolve questions not addressed by these rules.” ALC Rule 68. Rule 56(c) of the South Carolina
Rules of Civil Procedure provides summary judgment is properly granted when the “pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that any party is entitled to a

judgment as a matter of law.” See Bovain v. Canal Ins., 383 S.C. 100, 105, 678 S.E.2d 422, 424

(2009). In determining whether summary judgment is proper, this Court must construe all
ambiguities, conclusions, and inferences arising from the evidence against the moving party.

Byers v. Westinghouse Elec. Corp., 310 S.C. 5, 7, 425 S.E.2d 23, 24 (1992). Although the

evidence and inferences drawn therefrom generally must be construed against the moving party,

“the nonmoving party may not rest upon the mere allegations or denials of the pleadings, but a
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response by affidavit or otherwise . . . must set forth specific facts creating a genuine issue for
trial.” Rule 56(e), SCRCP.

“If a statute's language is plain, unambiguous, and conveys a clear meaning ‘the rules of
statutory interpretation are not needed and the court has no right to impose another meaning.’”
Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006) (quoting Hodges v. Rainey,
341 8.C. 79, 85, 533 S.E.2d 578, 581 (2000)). “The words of the statute must be given their

plain and ordinary meaning without resorting to subtle or forced construction to limit or expand

bl

the statute's operation.” Id. “The cardinal rule of statutory construction is to ascertain and

ctfectuate the intent of the legislature.” Id.
DISCUSSION

I. The taxpayer is not entitled to a refund for sales taxes paid on its initial purchase
price for an IMAX theater system.

Section 12-36-910(A) of the South Carolina Code imposes “[a] sales tax, equal to five
percent of the gross proceeds of sales, {] upon every person engaged or continuing within this
State in the business of selling tangible personal property at retail.” (emphasis added).
“Retailers” are every person “selling or auctioning tangible personal property whether owned by
the person or others.” S.C. Code Ann. § 12-36-70(1)(a). Tangible personal property is defined
as:

personal property which may be seen, weighed, measured, felt, touched, or which
is in any other manner perceptible to the senses. It also includes services and
intangibles, including communications, laundry and related services, furnishing of
accommodations and sales of electricity, the sale or use of which is subject to tax
under this chapter and does not include stocks, notes, bonds, mortgages, or other
evidences of debt.

S.C. Code Ann. § 12-36-60. Next, “gross proceeds of sales” means “the value proceeding or
accruing from the sale, lease, or rental of tangible personal property.” S.C. Code Ann. § 12-36-
90. Furthermore, gross proceeds of sales includes:

(b) the proceeds from the sale of tangible personal property without any deduction
for:

(1) the cost of goods sold;
(ii) the cost of materials, labor, or service;
(iii) interest paid;

(1v) losses;
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(v) transportation costs;

(vi) manufacturers or importers excise taxes imposed by the United States;
or

(vii) any other expenses;
S.C. Code Ann. § 12-36-90(1). Similarly, “sales price” is defined as “the total amount for which
tangible personal property is sold, without any deduction for the cost of the property sold, the
cost of the materials used, labor or service cost, interest paid, losses, or any other expenses. S.C.
Code Ann. § 12-36-130.

These definitions demonstrate the Legislature’s intent to disallow deductions for the
retailer’s cost of labor and services and “any other expenses” from the gross proceeds of sales in
computing sales tax liability.  §§ 12-36-90(1)(b), -130. Additionally, “tangible personal
property” includes, to an extent, “intangibles.” Some of the “intangibles” that are taxable are
listed in the statute. See § 12-36-60. Notably, all of the listed “intangibles™ subject to sales tax
appear to be the subject of the retail sale and not incident to the retail sale. See id.

It is generally accepted that the sale of a trademark license is the sale of an intangible.
See Media General Communications, Inc. v. South Carolina Department of Revenue, 388 S.C.

138, 141, 694 S.E.2d 525, 526 (2010). In Medial General, the South Carolina Supreme Court

addressed an issue related to the Department’s accounting practices and allocation of income
taxes. While the case did not deal with sales taxes, part of Media General’s income included
payments for the use of its licenses and trademarks. Id. The Supreme Court categorized these as
“intangible assets.” Id. Specifically, the court stated “[t]hese intangibles include[e] licenses and
other authorizations issued by the Federal Communications Commission (“FCC”) for the
operation of various television broadcasting affiliates, as well as trademarks.” Similarly, in

Geoffrey, Inc. v. South Carolina Tax Commission, 313 S.C. 15, 19, 437 S.E.2d 13, 16 (1993),

another income tax case, the supreme court referred to the licensing of trademarks as an
“intangibles.”

In this case, Petitioner contends the purchase price of the system was approximately
$170,694.33 and the remainder of the sales price was payment for the purchase of IMAX's
trademark license, which was intangible property and not subject to sales tax. Accordingly,
Petitioner argues the Department only had authority to tax it for the value of the system and not

the full purchase price. Conversely, the Department contends section 12-36-130’s admonition
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that “any other expenses™ cannot be deducted from the price of tangible personal property for the
purposes of calculating the sales tax encompasses ancillary purchases like the trademark license.
As a result, the Department argues the total amount charged in conjunction with the sale or
purchase of tangible personal property is subject to sales tax. This Court agrees with the
Department.

[n supporting its case, the Department cites to Meyers Amold, Inc. v. South Carolina Tax

Commission, 285 S.C. 303, 305, 328 S.E.2d 920, 922 (Ct. App. 1985). In Myers Arnold, the

South Carolina Court of Appeals addressed whether lay away fees associated with a lay away
purchase were subject to sales tax. Id. The court of appeals determined:

But for the lay away sales, Meyers Arnold would not receive the lay away fees.
The fees are obviously charged for the service rendered in making lay away
sales. For these reasons, this court holds the lay away fees are part of the gross
proceeds of sales and subject to the sales tax.

Id. at 303, 328 S.E.2d at 923. Thus, the court of appeals found that under the definition of “gross
proceeds of sale,” the lay away fee constituted the price for a service incident to the purchase of
the layaway item, which was not deductable for the purpose of administering the sales tax.
Moreover, in Myers Arnold, the court of appeals also addressed whether the sales tax applied to
wrapping paper services, and ultimately held “section 12-35-550(14) of the [South Carolina]
Code and Regulation 117-174.154 clearly exempt the proceeds of the sale of gift wrapping paper
from the sales tax when the paper is used incident to the delivery of tangible personal property”.
(emphasis added). It further found, in contrast, Regulation 117-174.238 provides the gross
proceeds from charges for gift wrapping not incident to the purchase of tangible personal
property are subject to the sales and/or use tax.” Id. at 306, 328 S.E.2d at 922. Therefore, Myers
Armold suggests that service fees or benefits that are incident to the sale of tangible personal
property are part of the gross proceeds of sale and subject to sales tax.

Here, I find Petitioner cannot parse the purchase price of the system into its alleged
component parts to reduce its tax burden. Although the purchase of a trademark license is
generally considered an intangible and un-taxable, Petitioner has not presented this Court with an
iternized accounting sheet showing the purchase price of $1.15 million is the sum of the cost of
the system and the cost of the trademark. See Media General Communications, 388 S.C. at 141,

694 S.E.2d at 526; Geoffrey, 313 S.C. at 19, 437 S.E.2d at 16. Nor does the contract itself make

a distinction between the cost of the system and the cost of the trademark when setting out the
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purchase price. The only parsing of the purchase price is the Agreement’s provision allowing for
installment payments, which do not reflect any kind of itemization. The plain language of the
Agreement states the $1.15 million purchase price is for the system, which is tangible personal

property. See Progressive Max Ins. Co. v. Floating Caps, Inc., 405 S.C. 35, 46, 747 S.E.2d 178

¥

184 (2013) (“If [the contract’s] language is plain, unambiguous, and capable of only one
reasonable interpretation, no construction is required and the contract's language determines the
instrument's force and effect.”). Accordingly, the entire purchase price is subject to sales tax.

Furthermore, the benefit of the trademark is granted only by virtue of purchasing the
system. The limited “Trademark License” is conditionally granted to the Petitioner “solely in
connection with the naming, marketing, promotion and operation of the Theatre utilizing the
system.” In addition, the Agreement requires Petitioner to obtain prior approval from the IMAX
corporation for use of the IMAX name, IMAX formatted content, software, advertising
materials, etc., which can only be used in conjunction with the system. Thus, although a
valuable intangible asset, the limited trademark license Petitioner received when it purchased the
system is inextricably connected to the purchase of the system.

In sum, because the plain language of the Agreement provided the purchase price was
solely for the system, and the alleged intangibles were inextricably linked to the purchase of the
system, I find the initial purchase price represents the gross proceeds of sale and is subject to
sales tax. See § 12-36-90(1)(b) (disallowing deductions for the retailer’s cost of labor and
services and “any other expenses” from the gross proceeds of sales in computing sales tax

liability); Meyers Arnold, 285 S.C. at 305-06, 328 S.E.2d at 922-23 (suggesting service fees or

benefits incident to the purchase of tangible personal property are part of the gross proceeds of
sale and subject to sales tax). Moreover, because this is a legal issue, and Petitioner has failed to
demonstrate a genuine issue as to any material fact to prevent Respondent from being entitled to
judgment as a matter of law regarding the application of sales tax to the full purchase price, I
grant Respondent’s motion for summary judgment and deny Petitioner’s motion for summary

judgment as to this issue. See Rule 56(c), SCRCP.
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Il The additional monthly installment payments for the system are not subject to sales

tax.

Petitioner argued at the hearing that the additional payments equal to the greater of
$40,000.00 or a percent of net admissions proceeds® should not be subject to sales tax. Petitioner
contended the additional payments should be characterized as “box office fees,” which are
exempt from sales tax pursuant to section 12-36-2120(35) of the South Carolina Code. The
Court agrees.

Subsection 35 of section 12-36-2120 specifically exempts from sales taxes “motion
picture film sold or rented to or by theaters.” § 12-36-2120(35). Uere, the percentage of net
admissions proceeds IMAX charges Petitioner is essentially a fee for showing films provided by
IMAX, which is a box office fee. A box office fee is no more than a charge for renting film,
which is exempt from sales tax under section 12-36-2120(35).

The Department argues the additional payments, because they were established in the
Agreement as part of the purchase of the system, are part of the gross proceeds of sale. In
support of this assertion, the Department cites the part of the Agreement governing “Film

Programming,” which states:

Client shall exhibit all IMAX Approved Content commencing from the earliest
date any such content is released for exhibition at the Theatre provided that such
content is offered to Client on commercially reasonable terms generally found in
the industry.

This section of the Agreement refers to “terms generally found in the industry,” which may or
may not relate to the rental price of films. “Terms” can also relate to the number of required
showings, the length of a film’s run, etc. Accordingly, this Court finds the Department’s
argument unpersuasive. Further, because the Agreement makes it clear the box office fees are

separate charges from the purchase price of the system, I find the Department’s argument that

® The Agreement defines the percentage payment referred to here as “three percent (3%) of Net
Theatre Admissions for Hollywood Films exhibited at the Theatre plus five percent (5%) of Net
Theatre Admissions for all other content exhibited in the Theatre.” “Net Theatre Admissions”
means “amounts received by [Petitioner] for admission to the Theatre after deducting amusement
or entertainment taxes, admissions or gross receipts taxes, value added taxes, sales taxes or other
similar impositions levied on the admissions price by and actually paid by [Petitioner] . .. .”
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Regulation 117-313.1 prevents Petitioner from arguing the additional payments are not part of
the gross proceeds of sale is also unpersuasive.’

Accordingly, this Court finds the additional payments are box office fees, which are
exempt from sales tax under section 12-36-2120(35). Because this is a legal issue, and
Respondent has failed to demonstrate a genuine issue as to any material fact to prevent Petitioner
from being entitled to judgment as a matter of law regarding the application of sales tax to the
additional payments, | grant Petitioner’s motion for summary judgment and deny Respondent’s
motion for summary judgment as to this issue. See Rule 56(c), SCRCP.

CONCLUSION

South Carolina law imposes a sales tax on the gross proceeds of the sale of tangible
personal property. Here, Petitioner paid $1.15 million to purchase the system, which was
tangible personal property. Therefore, the Department properly denied Petitioner’s claim for a
refund of sales taxes based on its allegation that the value of the system (and therefore gross
proceeds of sale) was actually much less than $1.15 million. However, the Department
incorrectly charged sales tax on the “additional payments” Petitioner made pursuant to the
Agreement. These “additional payments” were box offices fees, which are exempt from sales
tax under section 12-36-2120(35).

THEREFORE, IT IS HEREBY ORDRED that the Petitioner’s Motion for Summary
Judgment IS GRANTED IN PART AND DENIED IN PART, and the Department’s Motion
for Summary Judgment IS GRANTED IN PART AND DENIED IN PART.

AND IT IS SO ORDERED. A
N ( ( J L
_ \\\\H /qv-\ R ‘ /,‘\"_l\/"l\

SHIRLEY C. RDBINSON !
Administrative Law Judge 3

Columbia, South Carolina AP S
May 28, 2014 ‘ . “: - - ez e ez

‘ _[YMJL& _&(LL,L__

i___. m@% /}ﬂﬂdﬁﬁw

7 Regulation 117-313.1 admonishes that “no method of billing will serve to exempt from the

measure of the tax the cost of material used, labor or service cost. .. or any other expenses.”
S.C. Regs. Ann. 117-313.1.
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South Carolina Department of Revenue,

K3 JUN 16 2014
- 4 |A.‘ G
“‘-'TII‘:"-',' emy Lo STATE OF SOUTH CAROLINA
L ADMINISTRATIVE LAW COURT SC ADMIN. LAW COURT
Southet}sl Cinema Entertainment, Inc., ) Docket No. 12-ALJ-17-0390-CC
)
Petitioner, )
v, ; ORDER DENYING
) MOTION FOR
) RECONSIDERATION
)
)

Respondent.

This matter is before the South Carolina Administrative Law Court (“the ALC” or “the
Court™) pursuant to a Request for a Contested Case Hearing filed by Southeast Cinema
Entertainment, Inc. (“Petitioner”) challenging the South Carolina Department of Revenue’s
(“Respondent’s™ or “the Department’s™) denial of a refund request for sales tax paid on the
purchase of cinema equipment (“the system™) from IMAX Corporation (“IMAX™). In its
decision, the Department determined Petitioner owed sales taxes on the initial purchase price of
the system and on “additional payments” related to the purchase of the system. Petitioner
contested the applicability of sales tax to the purchase price of the system and to the additional
payments. The parties filed cross motions for summary judgment as to both issues. In an order
dated May 28, 2014, this Court denied Petitioner’s motion for summary judgment as it related to
the taxes paid on the initial purchase price, but granted Petitioner’s motion for summary
Judgment regarding the sales tax paid on the additional payments. Accordingly, this Court
simultaneously granted the Department’s motion for summary judgment as to the sales taxes
paid on the initial purchase price and denied the Department’s motion for summary judgment in
regards to the sales tax on the additional payments.

Subsequently, on June 9, 2014, the Department filed a motion requesting the Court to
reconsider its decision with respect to the applicability of sales taxes to the “additional
payments.” The Department contests this Court’s determination that the additional payments
were not part of the gross proceeds of sales, and therefore not subject to sales tax, arguing the
additional payments were part of, or at the least incident to, the initial purchase of the system.

* Moreover, the Department contests the Court’s finding that the additional payments were non-
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taxable box-office fees, and it maintains Petitioner did not meet its burden of proof to show the
additional payments were box office fees. Having considered the facts of this case and the
Department’s Motion for Reconsideration, the Court finds that its May 28, 2014 Order must
stand.

The Department argues the additional payments are subject to sales tax because the
payments fall within the category of “any other expenses” under the statutory definition of “gross
proceéds of sale.” See S.C. Code Ann. § 12-36-90(1). I find the additional payments at issue do
not fall within the category of “any other expenses.” See id. The contract for the system states:
“Subject to the terms and conditions contained herein, IMAX hereby sells to Client and Client
hereby purchases from IMAX the System,” and “[Petitioner] shall pay USS$1,150,000 as
purchase price for the system (the “Purchase Price”), which shall be payable as IMAX directs.”
(emphasis added). Therefore, the sale was complete upon the payment of $1,150,000. The only
parsing of the purchase price is the contract’s provision allowing for instaliment payments; there
is no indication the purchase price was subject to additional, indefinite “financing payments” as
the Department styles them. Upon the payment of the last installment, to equal a total payment
$1.,150,000.00. I find the sale was completed, and the purchase price constituted the entirety of
the gross proceeds of sale.

Further, I believe this case is distinguishable from Myers Amold. See 285 S.C. 303, 305,
328 8.E.2d 920, 922 (Ct. App. 1985) (holding that under the definition of “gross proceeds of
sale,” the lay away fees constituted the price for a service incident to the purchase of the layaway
item, which was not deductable for the purpose of administering the sales tax). In Myers Arnold,
the lay away fees were charged before, and were directly related to, the purchase of the lay away

item. See id. Further, the lay away fees ceased upon the completed sale. See id. Here, the sale

is already completed when the additional payments become due, and, until the contract is
terminated, the additional fees are theoretically indefinite. Thus, here, there is not a nexus
between the purchase price and the additional payments, which is in contrast to the clear nexus
between the lay away fees and the purchase price of the lay away item in Myers Arnold.

Finally, I find the Petitioner met its burden to show the preponderance of the evidence
supports characterizing the additional fees as box office payments based on the language of the

contract and for the reasons stated in the May 28, 2014 order.
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THEREFORE, IT IS HEREBY ORDERED that Petitioner’'s Motion for
Reconsideration is DENIED.
ANDIT IS SO ORDERED.

SHIRLEY d. ROBINSON |~
Administrative Law Judge

June 16, 2014
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
Southeast Cinema Entertainment, Docket No. 12-ALJ-17-0390-CC
Inc.,

NOTICE OF MOTION

AND MOTION FOR
RECONSIDERATION
PURSUANT TO ALC RULE
29(D), ALC RULE 68, AND
TO ALTER OR AMEND
PURSUANT TO RULE
59(e), SCRCP

Petitioner,

VS.

South Carolina Department of Revenue,

Respondent.

TO: THE HONORABLE SHIRLEY C. ROBINSON, PRESIDING JUDGE:

PLEASE TAKE NOTICE that the undersigned, as attorneys for the South
Carolina Department of Revenue (Department), pursuant to ALC Rule 29(D), ALC Rule
68, and Rule 59(e), SCRCP, respectfully move this Court to reconsider its Order on
Motions for Summary Judgment (Order), dated May 28, 2014, in the above-referenced
action and to uphold the Department’s Final Agency Determination that denied refund
requests on sales taxes paid by the Petitioner on its purchase of an IMAX theatre system.
Written notice of the entry of the Order was received by the Department on May 28,
2014. The grounds for such requested relief are as follows:

L. This Court erred in finding the “Additional Monthly Payments” as exempt
from sales tax pursuant to S.C. Code Ann. § 12-36-2120(35) (2014), as the
additional payments are legally part of the gross proceeds of the taxable sale,
nothing in the controlling Agreement establishes the payments are “box

office fees,” and the Petitioner did not meet its burden of showing that those
payments fit squarely within the exemption.
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Al The “Additional Monthly Payments” are part of the gross proceeds of
sale pursuant to S.C. Code Ann. § 12-36-90 (2014) and Meyers
Arnold, Inc. v. South Carolina Tax Comm’n, 285 S.C 303, 328 S.E.2d
920 (Ct. App. 1985).

This Court was directly on point when it examined the definition of “gross
proceeds of sale” pursuant to S.C. Code Ann. § 12-36-90 (2014) and applied that
definition to the initial purchase price of the system in this case.! In analyzing that
definition, this Court properly declared “that ‘any other expenses’ cannot be deducted
from the price of tangible personal property for the purposes of calculating the sales tax

”2

encompasses ancillary purchases . . . .”" This Court then correctly extended that logic by

applying the well settled law of Meyers Arnold, Inc. v. South Carolina Tax Comm’n, 285

S.C. 303, 328 S.E.2d 920 (Ct. App. 1985), and held that “service fees or benefits that are
incident to the sale of tangible personal property are part of the gross proceeds of sale and
subject to sales tax.” In doing so, this Court reiterated the fundamental “but for” test of

the Meyers Amnold decision.* This Court erred, however, by not extending that test to all

of the incidental benefits that are inextricably linked to the sale of the tangible personal
property in this case — namely, the additional monthly payments.

“Gross proceeds of sales” is defined as . . . the value proceeding or accruing
from the sale, lease, or rental of tangible personal property.” S.C. Code Ann. § 12-36-90.

The plain language of that definition squarely applies to the value that proceeds or

'See Order of The Honorable Shirley C. Robinson, dated May 28, 2014 at 4-6.

’Id. at 6.

o
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accrues to a seller. Here, IMAX sold its system to the Petitioner and received for it the
following: an initial purchase price, a maintenance agreement, and additional monthly
payments for the lifc of the agreement. But for the sale of the IMAX system, the
incidental valuable consideration (regardless of the secondary purpose of those incidental

benefits) is subject to the tax pursuant to our sales tax laws and the Meyers Amold test.’

These additional monthly payments are identical in nature to the lay away fees from

Meyers Amold. The lay away fees had an independent purpose, and could be linked to a

service that would normally be untaxed; however, because they were incident to the sale

of tangible personal property, they were deemed an inextricable part of the entire

7,6

“value proceeding or accruing from the sale.”” It is vital to note again that the definition

of “gross proceeds” does not permit the deduction of any discrete aspect of a sale like this

one:

(1) The term includes:
* %k ¥

(b) the proceeds from the sale of tangible
personal property without any deduction
for:

(1) the cost of goods sold,

(i1) the cost of materials, labor, or service;

k% %k
(vii) any other expenses.
S.C. Code Ann. § 12-36-90 (emphasis added). This statute clearly expresses the
Legislature’s intent to disallow deductions from the gross proceeds of sales in computing

sales tax liability. The “any other expenses” language encompasses any and all value

derived from related fees that are ancillary to the purchase of tangible personal property.

’See Meyers Arnold, 285 S.C. at 303, 323 S.E.2d at 923.

old,
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To that extent, this Court crred in finding that the additional monthly payments were not

part of the gross proceeds of sale.

B. This Court erred in exempting the “Additional Monthly Payments”
from sales tax, as nothing in the controlling Agreement establishes the
payments are “box office fees.”

Despite the fact that the Additional Monthly Payments are part of the gross
proceeds of sale and it should have been immaterial what the underlying purpose of those
payments is for purposes of sales tax, this Court erred in concluding that those payments
were made for “motion picture film sold or rented to or by theaters.”’ Nothing in the
controlling agreement supports that conclusion; therefore, it was clear error to describe
them as such.

This Court’s mischaracterization is apparently based upon the method of
calculation which IMAX uses to determine the amount due for these payments, which is
the greater of a flat $40,000 per annum fee or 3-5% of net admission proceeds.® Nothing
indicates that the Petitioner’s purchase of the System, which is paid for with an initial
purchase price and subsequent monthly payments, includes film. The Agreement states

with undeniable clarity that the purchase or rental of IMAX film is a separate transaction:

8.04 Film Programming

Client shall exhibit all IMAX Approved Content
commencing from the earliest date any such content is
released for exhibition at the Theatre provided that such
content is offered to Client on commercially reasonable
terms generally found in the industry.

"Order at 8.

"Id.



DOR 0019

Agreement at 14 (emphasis added).  Although this Court is correct that “‘commercially
reasonable terms” could have other meanings, the plain language of the Agreement
unambiguously indicates that the tilm content will be rented or sold at a later date. Sece

Progressive Max Ins. Co. v. Floating Caps, Inc., 405 S.C. 35, 46, 747 S.E.2d 178, 134

(2013) (“If [the contract’s] language is plain, unambiguous, and capable of only one
reasonable interpretation, no construction is required and the contract’s language
determines the instrument’s force and effect.”).

This misinterpretation is further illuminated by reviewing actual box office fee
agreements from other film studios that the Petitioner’s owner and operator, Stephen
Smith, attached as Exhibit 3 to his affidavit filed with the Court.” If this Court’s strained
interpretation of the Additional Monthly Payments is correct, then that would mean that
IMAX movies — which are more advanced, cost twice as much for movie-going patrons,
and are the main thrust of the Petitioner’s business — are less than one tenth the cost of

' Lincoln 3D, a Disney movie example provided by the

Disney or Sony movies.
taxpayer,'' ranges between a cost of 45-62% of theatre admission proceeds for the
taxpayer, compared to the assertion that the IMAX movies only cost 3-5%. It is spurious
at best that IMAX movies would be offered at such low cost compared to other lesser
content. Furthermore, this Court’s holding would seem to indicate that the Petitioner

receives unfettered access to IMAX movies with non-specific costs from that singular

clause of the purchase Agreement for the IMAX system, instead of on a movie-by-movie

°See Smith Aff,, dated September 18, 2014, Ex. 3.
mld;

Mg,
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basis that all other studios scem to operate on. To that extent, it should be obvious that
the Additional Monthly Payments are not for the sale or lease of IMAX film content, but
instead constitute a financed portion of the Agreement to purchase the IMAX system and
trademark license.

Finally, there is absolutely no other mention of the sale or lease of motion picture
film anywhere in the Agreement. The Additional Monthly Payments are not related to
any sale or rent of film in any section of the contract, and, in fact, if there had been an
exchange under the Agreement for motion picture film content it would have been made
a part of the clearly enumerated purpose of the contract.'”> Because there is no indication
that any of the money exchanged under the governing Agreement was for film content,
the Court erred in characterizing the Additional Monthly Payments as “box office fees.”

C. This Court erred in finding the Additional Monthly Payments as

exempt from sales tax pursuant to S.C. Code Ann. § 12-36-2120(35),
because Petitioner did not meet its burden of showing that those
payments fit squarely within the exemption.

Even assuming in arguendo that the additional payments were not part of the
gross proceeds of sale, the Petitioner failed to meet its burden to show that such payments
fit squarely within the exemption found at S.C. Code Ann. § 12-36-2120(35) (2014). 1tis
well settled law in South Carolina that the burden is on claimants to prove their rights to

an exemption by bringing themselves clearly within the conditions imposed by the

statute. TNS Mills, Inc. v. S. Carolina Dep't of Revenue, 331 S.C. 61 1,618, 503 S.E.2d

471, 475 (1998) (citing York County Fair Assoc. v. South Carolina Tax Comm'n, 249

“The Agreement unequivocally states that it is solely for the “purchase and sale
and maintenance of IMAX Digital MPX Projection System and Trademark License.”
There exists absolutely no mention of the sale or rent of film content in its stated purpose.
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S.C. 337, 341, 154 S.E.2d 361, 363 (1967); and also Asmer v. Livingston, 225 S.C. 341,
82 S.E.2d 465, 466 (1954) (a refund of taxes is solely a matter of governmental grace,
and taxpayers seeking such relief must bring themselves clearly within the terms of the
statute authorizing a refund)).

Simply put, the Petitioner did not satisfy the burden of proof, by a preponderance
of evidence, to establish that the Additional Monthly Payments fit squarely within the
parameters of the exemption found at section 12-36-2120(35). The only evidence
provided by the taxpayer to indicate these payments are for film content is a self-serving
affidavit by the Petitioner, which is directly contradicted by the contents of the
controlling Agreement. To that extent, this Court erred in holding that the Petitioner was
entitled as a matter of law to summary judgment on that issue.

Conclusion

On these grounds, the Respondent respectfully requests that this Court rule upon
the issues raised but not ruled upon in its Order and to reconsider the conclusions
referenced above pursuant to ALC Rule 29(D), ALC Rule 68, and Rule 59(e), SCRCP.

Respectfully submitted,

Adam N. Marinelli (Bar No. 79031)
Counsel for Litigation

Milton G. Kimpson (Bar No. 7917)
Chief Counsel for Litigation

Joe S. Dusenbury, Jr., (Bar No. 11791)
General Counsel for Litigation, Tax, and
Regulatory Services

PO Box 12265

Columbia, SC 29211

803-898-5153 (Telephone)
803-898-5147 (Fax)




Attorneys for the Department of Revenue
MarineA(@sctax.org

Columbia, South Carolina
June 9, 2014
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Southeast Cinema Entertainment,

Inc.
DOCKET NO. 12-ALJ-17-0390-CC
Petitioner,
RESPONDENT’S MEMORANDUM
V. IN OPPOSITION TO PETITIONER’S

JUDGMENT AND CROSS-MOTION

South Carolina Department FOR THE SAME

of Revenue,

)

)

)

)

)

)

) MOTION FOR SUMMARY

)

)

)

)
Respondent. )
)

TO: The Honorable Shirley C. Robinson, Presiding Judge:

PLEASE TAKE NOTICE that the undersigned, as attorneys for the Respondent,
South Carolina Department of Revenue (Department), will not sooner than ten days from
the date of service of this Motion, or as soon thereafter as counsel may be heard, move
for an order for summary judgment pursuant to Rule 56(c), SCRCP. 1t is the position of
the Department that there is no genuine issue of material fact in dispute on the issues

delineated below and the Department is entitled to judgment as a matter of law.

Background

This action was brought by Petitioner to challenge the Department’s denial of a
refund request for sales taxes paid on the purchase of cinema equipment from the
IMAX©® Corporation (IMAX). The Petitioner owns and operates a movie theatre
business {ocated in Charleston, South Carolina. On or about September 30, 2008, the
Petitioner entered into a purchasing agreement (Agreement) to purchase an IMAX theater

system. The system, as defined by the Agreement, included the projection system, sound
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system, the screen, and a 3D glasses cleaning machine. The initial purchase price for this
system was $1,150,000.00. The Agreement also provided that additional monthly
payments, calculated to be equal to the greater of $40,000.00 annually or 3.5% of theater
admission proceeds, and a monthly maintenance fee were to be remitted to IMAX for the
duration of the ten year Agreement. The Petitioner was properly charged sales tax by
IMAX, which has nexus with the State of South Carolina, on the purchase of the system
and all monthly payments associated with that purchase of tangible personal property.

After obtaining an assignment of rights from IMAX, the Petitioner filed a timely
refund claim on June 6, 2011. The Petitioner submitted a ST-14 form for refund request,
totaling $71,000.57. The Department denied that request by letter dated September 2,
2011, and the taxpayer timely protested this denial on November 3, 2011. The
Department Determination upholding the denial was issued on August 2, 2012,
maintaining that the full purchase price of the system, regardless of the method of billing
was subject to South Carolina sales tax. Based upon the relevant law and regulations, it
was determined that only a question of law exists and these motions followed.

Legal Analysis

Rule 56(c), SCRCP, provides that a trial court may grant a motion for summary
judgment “if the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law.” See

Bovain v. Canal Ins., 383 S.C. 100, 105, 678 S.E.2d 422, 424 (2009).

When construing a statute, the cardinal rule is to ascertain the intent of the

Legislature. Georgia-Carolina Bail Bonds, Inc. v. County of Aiken, 354 §.C. 18, 22, 579




DOR 0025

S.E.2d 334, 336 (Ct. App. 2003). “All rules of statutory construction are subservient to
the one that legislative intent must prevail if it can be reasonably discovered in the
language uscd, and that language must be construed in the light of the intended purpose
of the statute.” Id. at 23, 579 S.E.2d at 336. The words of the statute must be given their

plain and ordinary meaning without resorting to subtle or forced construction to limit or

expand the statute's operation. Hitachi Data Sys. Corp. v. Leatherman, 309 S.C. 174,
178, 420 S.E.2d 843, 846 (1992).

Furthermore, “[t]he construction of a statute by the agency charged with its
administration will be accorded the most respectful consideration and will not be

overruled absent compelling reasons.” Brown v. S.C. Dep't of Health & Envtl. Control,

348 5.C. 507, 515, 560 S.E.2d 410, 414 (2002) (quoting Dunton v. S.C. Bd. of Examin’rs

in Optometry, 291 S.C. 221, 223, 353 S.E.2d 132, 133 (1987)); see also Nucor Steel v.

S.C. Pub. Serv. Comm'n, 310 S.C. 539, 543, 426 S.E.2d 319, 321 (1992) (recognizing

that where an agency is charged with the execution of a statute, the agency's
interpretation should not be overruled without cogent reason). Administrative
interpretations of statutes by the agency charged with their administration and not
expressly changed by the legislative body, are entitled to great weight. Marchant v.
Hamilton, 279 S.C. 497, 500, 309 S.E.2d 781, 783 (1983). When, as in this case, the
construction or administrative interpretation of a statute has been applied for a number of
years and has not been changed by the Legislature, there is created a strong presumption

that such interpretation or construction is correct. Ryder Truck Lines Inc.v. South

Carolina Tax Comm’n, 248 S.C. 148, 149 S.E.2d 435 (1966); Etiwan Fertilizer Co. v.

South Carolina Tax Comm’n, 217 S.C. 354, 60 S.E.2d 682 (1950).
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I. The taxpayer is not entitled to a refund for sales taxes paid on its initial
purchase price for an IMAX®© theater system and additional monthly

payments,
S.C. Code Ann. § 12-36-910(A) (Supp. 2011) imposes “[a] sales tax, equal to tive

percent of the gross proceeds of sales, is imposed upon every person engaged or
continuing within this State in the business of selling tangible personal property at
retail.”' “Retailers” are defined as every person, “selling or auctioning tangible personal
property whether owned by the person or others[.]” S.C. Code Ann. § 12-36-90(1)(a)
(2000). “Gross proceeds of sales™ is defined as,

.. . the value proceeding or accruing from the sale, lease, or
rental of tangible personal property.

(1) The term includes:
® % %

(b) the proceeds from the sale of tangible
personal property without any deduction
for:

(1) the cost of goods sold;

(11) the cost of materials, labor, or service;

* %k ok
(vii) any other expenses.
(Emphasis added.) This statute clearly expresses the Legislature’s intent to disallow
deductions for the retailer’s cosyabor and services from the gross proceeds of sales in
computing sales tax liability.\/f'he “any other expenses” language encompasses any value
derived from related intangibles that are ancillary to the purchase of tangible personal
property.

In Meyers Arnold, Incorporated v. South Carolina Tax_Commission, 285 S.C.

303, 328 S.E.2d 920, 923 (Ct. App. 1985), the court held the element of service involved

l“Tangible personal property” includes services and intangibles, as well as,
personal property. S.C. Code Ann. § 12-36-60 (2000).
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in a lay away sale was subject to tax as being part of the sale of tangible personal

property. The court stated:
But for the lay away sales, Meyers Amold would not
receive the lay away fees. The fees are obviously charged
for the service rendered in making lay away sales. For

these reasons, this court holds the lay away fees are part of
the gross proceeds of sales and subject to the sales tax.

Id. Accordingly, the total amount charged in conjunction with the sale or purchase of
tangible personal property is subject to sales tax. This is further supported by 27 S.C.
Code Ann. Regs. 117-313.1 (Supp. 2011) which states:

No method of billing will serve to exempt from the

measure of the tax the cost of materials used, labor or

service cost, interest charges, losses or any other expenses

whatsoever that are part of the manufacturing,

compounding, processing or fabrication of tangible

personal property for sale or resale.
(Emphasis added). Regardless of what the Petitioner claims, the gross proceeds of sale
for tangible personal property are the full amount of the purchase, regardless of billing or
the intangibles related to the sale. In this case, the Petitioner purchased a large format
digital theater system from the IMAX, which included the projection system, the sound
system, the screen, and the 3-D glasses cleaning machine. The terms of the Agreement

are an initial purchase price of $1,150,000.00 with an additional annual minimum

payment of the greater of $40,000.00 or 3.5% of admission proceeds, and an annual

s iy e T Ay s IS et 4

$40,000.00 maintenance fee. The additional minimum payment is nothing more than a
financing arrangement to lessen the initial purchase price of the theatre system.

The Petitioner argues that the true object of the transaction is the use of IMAX

intangibles, and thus sales tax should only apply to the “actual value” (as determined by
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the Petitioner) of the system. After conducting its own “market research,” the Petitioner
determined that the system components (if they were purchased from other sources)
could have been purchased for $170,694.33, and only that amount should be subject to
sales tax. This argument is without merit. The example posed by the Department in its
Determination involved Michael Jordan’s basketball shoes. This example was merely
used to illustrate the fact that a purchaser pays sales tax upon the full purchase price of an
item, and not what he believes it to be worth. The Petitioner points out, however, that the
personal pleasure (an intangible) of a single person wearing a recognizable brand such as
Jordan’s, is not analogous to the intangible of associating one’s theatre business with
IMAX - ostensibly because wearing shoes is not akin to running a business. However,
the logic remains irrefutable. The Petitioner’s decision to purchase an overly expensive
hardware system in order to have access to the brand, does not present an opportunity to
redefine the definition of “gross proceeds.”

Another example may help to illustrate this proposition. An Apple computer, far
more expensive than other Windows based products, is nothing more than a collection of
processors and microchips that could be assembled for far less than the cost of the Apple
at retail. Yet with that purchase, a person gains access to thousands of applications, the
Apple operating system, and every other aspect of the Apple brand that comes from using
its proprietary products. If a business happens to make that purchase of the computer, i.e.
an internet café, the business does not get to deduct an artificial amount from the gross
proceeds of the transaction for being able to incorporate the Apple brand as a part of his
store. Like Apple computers, simply because IMAX is a more costly theatre system

because of brand recognition, the application of South Carolina sales tax laws should
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remain unaltered. The full gross proceeds of sale from the purchase of tangible personal
property, regardless of billing and without any deductions for “any other expenses” arc
subject to sales tax. This will be further explained below.

A. The initial purchase price of the system is subject to sales tax.

This case incontrovertibly begins and ends with the Agreement between the
Petitioner and IMAX. The IMAX Corporation’s self-described business is “developing,
selling and leasing large format projection systems, and providing certain related
services.” See Agreement p. 1, attached as “Exhibit A”. The payment of $1,150,000 is

specifically defined by the Agreement as a payment for the “System.” Id. at 6. The

“System” is defined in the Agreement as “the Projection System, the Sound System, the
Screen, and the Glass Cleaning Machine,” all of which are tangible personal property.
Id. at 4. Those two immutable facts alone, expressly set out by the clear language of the
Agreement, should close the door on whether or not the initial purchase price is to be
considered gross proceeds from the sale of tangible personal property.

However, if one looks further in the Agreement, the IMAX intangibles claimed
by the Petitioner to be the true object are clearly granted only by virtue of purchasing the
System. First, the limited “Trademark License” is conditionally granted to the Petitioner
“solaly in connection with the naming, marketing, promotion and operation of the
Theatre utilizing the System.” Id. at 13 (emphasis added). The Agreement goes on to
limit all uses of the IMAX name, constructing signs, using IMAX formatted content,
software, advertising materials, et cetera to requiring prior approval from the IMAX
corporation. Id. at 13-16. Finally (and possibly most dispositive), Schedule “H” attached

to the Agreement expressly grants an exclusivity right to the Petitioner for separate and
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distinct consideration, quashing the idea that any amount of the valuable consideration
paid by the Petitioner should be deemed for intangibles,. That portion of the Agreement
unequivocally states that the “exclusive rights granted in this Schedule H are conditional
upon Client spending US $50,000 on annual advertising and promotion for the Theatre.”
This additional 50K is valuable consideration, and point blank proof that the purchase
price and additional monthly payments are not intended to be for anything other than the
true object of the transaction: the System.

Clearly, the association with the IMAX brand by the Petitioner is limited by,
related to, and inextricably connected to the purchase of the System. To reduce it to the
most practical sense, without the hardware, there would be no IMAX movies to watch.
This echoes the Myers Arnold “but for” test, as the true object of the transaction is the
ability to show IMAX movies at the Petitioner’s theatre. Without the purchase of this
tangible personal property — the System — that true object would be unattainable.
Furthermore, this Court has unequivocally held that S.C. Code Ann. 12-36-90 “makes
clear that the tax base must include the entire value of the sale and cannot be reduced by

demarcating discrete aspects of the sale.” See Tronco’s Catering Inc., v. South Carolina

Department of Revenue, No. 09-ALJ-17-0089-CC2010, WL 5781622 (April 12, 2010).

B. The additional monthly payments for the system are subject to sales tax.

The taxpayer then argues that the additional annual payment of the greater of
$40,000.00 or 3.5% of admissions procceds should not be subject to sales tax, contending
that they should be characterized as “box office fees” and exempt from sales tax pursuant
to S.C. Code Ann § 12-36-2120(35) (2000). The Petitioner is mistaken yet again.

Subsection (35) only specifically exempts the sale or rent of motion picture film to
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theaters. The Petitioner’s purchase of the System, which is paid for with an initial
purchase price and subsequent monthly payments does not include film. The Agreement
states with undeniable clarity that the purchase or rental of IMAX film is a separate

transaction:

8.04  Film Programming

Client shall exhibit all IMAX Approved Content
commencing from the earliest date any such content is
released for exhibition at the Theatre provided that such
content is offered to Client on commerciall reasonable
terms generally found in the industry.

Agreement at 14 (emphasis added). The Petitioner’s attempts to mischaracterize the
“additional monthly payments” as anything but financing the cost of the System are
unsuccessful, and no exemption from sales tax exists in Title 12 for such a payment.
Furthermore, the additional annual payment is part of the gross proceeds of sale, and “no
method of billing” will exempt such payments from the imposition of sales tax. See
Regulation 117-313.1.
Conclusion

In summary, the Agreement between the Petitioner and IMAX for the purchase of
the system should not be disregarded in order for the Petitioner’s attempts to artificially
dissect the gross proceeds of sale. That Agreement defines the specific purpose of the
purchase price, relates the associated use of the IMAX brand to the purchase of the
system consistently throughout, and even assigns separate valuable consideration for part
of the associated intangibles. As such, South Carolina law imposes a sales tax upon the
full gross proceeds of a sale of tangible personal property, and the refund claim sought by

the Petitioner was correctly denied.
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THEREFORE, by the undersigned counsel as attorneys for the Respondent, the
Department respectfully requests that this Court deny the Petitioner’s Motion for
Summary Judgment and grant the Department’s Motion for Summary Judgment as it is

entitled to judgment as a matter of law pursuant to Rule 56(c), SCRCP.

Respectfully submitted,

Adam N. Marinelli (Bar No. 79031)
Counsel for Litigation

Milton G. Kimpson (Bar No. 7917)
Chief of Litigation

PO Box 12265

Columbia, SC 29211
803-898-5153 (Telephone)
803-898-5147 (Fax)

Attorneys for the Department of Revenue
MarineA (@sctax.org
CourtOrders@sctax.org

Columbia, South Carolina
October 3, 2013
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Mmﬁ&hm&wmbpﬂh . o () the

MWMWWW)JMMM&WFM
athuhMphﬁwm(S%)odeMAdnﬁmhlﬂmmuW

in the Theatre;
mwmhmmanhWﬂmm

MW&MMWMhM&M{»M
MTMM&MWMH%&MM
“MWhhmmhguuibdﬁumhsmlm&wﬁ

Mwmummamnhmmc)m
“MWMMMGMMAXMMMSM.WWM
5.01(a)hueo£wh‘nhhbshllbamotbeﬁnhdneauou' ion 1.

o . a0 in Section 1.01 or such other date as

wummmmunnmmm

DOR 0038
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“Termination Peried™ has the meaning sacribed thereto in Section 12,02 hereof:

“Theatre” moans the IMAX® thestro suditorim in the Complex utikizing tho System;
'ﬂhdhﬂy&ﬂnn’mmynﬂmnﬁuﬂhhﬂymdwdopdbylp-tymm
IMAX ox its subsidinrios;

“Trademark™ means collectively, the “IMAX®” and “IMAX® 3D trademarks and soch other
trademarks as IMAX may licemse 0 Clieat from time 1o time;
W“WhhmthWSMMd

“Year One™ has the mesming ascribed thereto in Subsoction 6.01(c) heroof.

2402 HEADINGS
mmwﬁwmmmmmawmhmd
reference only and do not affoct the conatrection interpretation of this Agreament. The terms “this
Agreement”, "hereof”, "herounder” snd similar

143 EXTENDED MEANINGS
mummmmmmm-mmwuwmw
(hmmnmhﬁhmhhmdMﬂMﬂ@ﬂMmﬂﬂLMngm

284  SCHEDULES

mmnmmwummmumdwbum

Description of Scheduie
Specifications of Sysem, Installation Testing and

Training Se :
Requirements

thﬂml’ohﬁndvm
Gissecs

Form of Box Office Report

Techaical Qualifications

Trademark Usage Guidelines

QMY o w ”E
F

Exclusive Rights
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32 INITJIAL TERM
mhiﬁ-lumd&hw&nnmmthohhwfdmdmmohﬂ(w‘)
snniversary of the Date of Acceptance for the Systam (the “Iuitial Term™).

303 RENEWAL

upgrade the System to standards of IMAX, which Upgrade Price shail bo
m&ﬁﬂmuﬁhmh@ﬁrsﬁﬂ.%bmm
clients of IMAX; and

(iif) HCMdﬁubmhhMMTmaWWT@uM

461 PURCHASE PRICE
()  PurchagePrice

mhMmU“],lmMnmmﬁlhw(ﬁammm:Mh
muMﬁmhmmydTMMCMhW-ﬂm

PAYMENTS DATE PAYARLE
@ US$360,000 Ou the cxecution of this Agroement;

wa

7R85
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()  US$670,000 Upon the eartier of the Shipment Dets snd June 1, 2009; and
(i@  USS$120,000 Upom the eartier of the Dato of Acceptance and July 1, 2009,
(®) Davecxhy

Payment (i) im Subsection 4.01(a) above and any other payments to be made pursuant to this Agreement
are to bo deposited by way of wire transfer to the benefit of IMAX Corporation, as follows (or as

otherwise directed by IMAX from time to time):

ACCOUNT & 24774700073
BENEFICIARY'S BANK: BANK OF MONTREAL
INT’L BANKING H.O. MONTREAL

S.WLF.T. CODE: BOFMCAM2
ACCOUNT NUMBER 2000192009878

DESTINATION BANK: WACHOVIA BANK N.A.
NEW YORK
S.W.LF.T. CODE: PNBPUS3NNYC
ABA # 026005092

(©  Letwerof Credit

Payments (ii) and (iii) in Subsection 4.01(s) sbove are to be paid by deaw down on an irrevocable letter of

B Mhahndtmmahﬁmmbbmﬂbhb”ﬂ“dwm

( prescutation by IMAX of & cammercial invoice for the applicsble amount on the applicable dste. The

: leﬂuof&edktnﬂbopwibdbymlﬁrﬂmiﬂy(ﬁ)@phb&ﬁnﬂhhndmm
mulhthﬁhty@)&y:ﬁ)m&d‘ﬁdiﬁﬂnuﬁv)dﬂ-mmim

402 ADDITIONAL PAYMENT

)  Additiewal Pavwent

ClhnMpanAXMaﬂnOpmigD&,hmuamMyhﬂ,ﬂlw
each year of the Term, an smovnt (the “Additisnal Payssent™) calculatod ss follows:

AMINUS B
where:

A%MM&@MMMWMMWMoﬂthm
mmamhmu(n)mmmmmmmumbmd
the Term to the eod of such month; and

B-tho GREATER of (i) the cummlative Percontage Payment paysble during the applicsble year of the

Tmmﬂnudofﬁommdhnﬂ(h)hmhiwmmmhdm the
applicable year of the Term 1o the end of the previous moath.

()  Racerds

cmmmmmmmmummmmmmm
records required to calculate the Additions] Payrsent. Admission to the Theatre shail be by consecutively

( 7. V‘Ccp
NeS

DOR 0041
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484 TAXES

lnmmehmkviedeAXheomeeﬁmwhhMAm S s
of Canada or the Unitod Sizies shall be bome by IMAY. Hes 2 7 2010 momt ™ =

DOR 0042
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. R ’
T ):05:38 p.m. 08-30-2008

priar 1o the relevant payment, plus two percent (2%) per anonm calculated monthly from the date i is doe
until the date of paymemt.

(2)  Shisment

On the Shipment MMMW&MMMWMG&M
mmummwmm-mdmmmcm@m
mmwmmuwmcmuwmva%smm
On the Shipment Dats, Client shall provide the following documents to IMAX:

(6)] cextificates evi insurance, as required pursusnt 10 Article 11; and
(i) amwmmwdmmmmnmdmbm
4.04.

© Sterage
hhmﬁ%iumwwdﬁmdﬂn&m.w_wmm.m

mmmmmnuwn.mmw,mmmmum
mhwﬁémMMbemmmbﬁwmm i 4

(®  Drevarstion of Theatre
mnhmmm.mmmmhmmmdmm
mmmmaummmwmmu-m‘rmm
-9-
e

10135
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Whndn'lwuhnbu-nnny' oompleolndradyfnrdnmnnwn,' i IMAX shell, at its expense,
mmmwmmmmmdumumm
mnmm&-mamaammmmmm»
pwhmmmuuhmu-ww In the ovent that IMAX

Mhmhfmmiumthmhmmdbth them
hmduﬁnpﬁ:hﬂhbamby%ndwmhmnymﬂﬁmﬂnmd
maintenance ss provided for herein,

DOR 0044
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mmuumhmmmm
) m&)mmmmmmmm
mamm(mmﬁ.s«nmwmhmﬁ
year of the Term;
(i) mvﬁndnrhghTmuﬂMhM&ﬂ(c)hdow;nd

(iid) mmmduiuduhm.uuﬁ:ﬁhm&oud)hbw.

(9  Emsryency Service Visity

For.pubddm(l)ywﬁumtbnﬁofm('h-mmmwa
- m . - » - -
mm_ lom' mmmmbmmmmn

ient: (7)
(mmmmmucmh)mmm ing costs and axy spplicable customs
wdﬁmbhpddbyCBq@midan?AhowadqﬂdlyaMhhhzhthpm
Mmmwmummm.mmmm.m

11 (ﬁ?@

DOR 0045
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k)
, j?;:oe:az p.m.  09-30-2008

602 GENERAL

(=  Handware Improvemcats

For improvements to the Projection System Sound Sysiem other thea those relating to the Software
q:ed&theaionlazhavin.tbfoﬂowh:mﬁm:dﬂlm y "

()  IMAX mprovemonts: IMAX shall make at Client’s request and at Clicat’s expense sy
q:mlmamodiﬂedm:dunbpdby”bﬂn?mjwﬁm%w
Sound System on IMAX’s standerd terms and conditions. IMAX shall provide notice to
maq@wwwmmummm
MX&mhngﬁuMhbbmaﬁndyhﬁhpumiCMbemﬁdunymi

1338
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Wh&“bsﬁub%&&h&mﬁh% entitied
h@mhrﬂthgb%hwbﬂhmmhmmmmx
mr@abmmwwm%ﬁmﬂﬁdmﬁﬂhmmm

-13-

DOR 0047




RS

12762282140

DOR 0048
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"

aan’

302 USKEOFNAME

Client shall submit the proposed name of the Thestre to IMAX for prior spproval, which namo shafl
incorporste proper use of the Trademark. During the Term, Client shall uso and display the Thestre name
in & conspicoous menmer in media advertising and other promotional material for the Theatre.

3.  COMPLIANCE

CMwamdeﬂmmWMdm
mw«wwmxmmwummmmwm
mm:m‘i’,ahmmbmmtﬁ?bﬁm Fl.lﬂﬂ'.&l'i'ﬂ!

845 STANDARDS

WhTﬂmﬂhﬂMoﬂhmﬂthSﬂmhﬁoMnﬂmmbﬂn
Mmmw»mwmmnum

] uq-myuwmdcw;mm-ﬂmmum«
hMMM_hW::NMMMmMW
and does not dilvts or tarnish the Trademark or the reputation of IMAX;

(i) Cﬁdew&oSymuhMmndw(DdhhM
Awgmu(mmmmumhmwmjm
Modo(a_lgeuhm 8.05@i)(3)). Client acknowledges that IMAX may embed
MmﬁnbydﬁrhﬁmmadiﬁhldnmmﬂmkimdbyMw
mmmhmmwmm :

(iii) In addition, throughout the Term:
1. Client shall mﬂn'lhednmdiﬁm-ﬁgmly&nsm

2. Bammwmmxw&nmummcxummu
“Difforentistion Steps™ s horcinafier defined. For purposes hereof, the “Differeatiation

(A) mmbwmmnmmwww' by
(B)  cxhibit a trailer or other display o IMAX ing that the 0
© mdmﬁnummmxwwaﬂnMah’-g

“uﬂmeedSSm’,'dﬂedW,“inMAX‘,'onhMAXm’a

15136
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say othee similar statements or statcsnents that could be reasonebly constracd as
Clicat making improper use of tho Trademark with respect ®o non-IMAX
Approved Coatent exhibited st the Theatrs.

3. In the evont that any contest is distributed in both the IMAX DMR® format and non-
IMAX DMR® format, Cliont covenants and agrees that it shall not in any circomstances
exhibit such content in & Thestro i sny format other thea the IMAX DMR@ format as
projected by the System. Asy breach of this covensat by Client shall be a breach of this
Agreament and shall entitle IMAX 0 immediste oquitable relief, inchuding but not limited 1o
sn injunction, t0 stop the breach and protect the Trademark.

(iv)  Client shall fully comply with any additional quality standards as may be sct by IMAX
ﬁrNAXOMuhhsohdhuﬁimﬁunﬁmhﬁu,ndumbeu@hdof
IMAX"s woridwide theatre setwork or oparators of IMAX® DIGITAL MPX systems.

CM“”M«MMMM«MM(M,MW
MW&TMNMW&WMCMMWW
approval from IMAX a3 t0 form. Such spproval may be granted or withheld a3 IMAX, ia its sole
MWMMHMMMMbCMMMﬁmm

agrees that where miqmﬂuﬂMbMXﬁmh,Mmewmh(lm

cuumummhwmmuﬂnm(m.hwwm
Wb“ah&mbwm%hwwwm
mx-wmmmnmm«mammmwmyum
wW-Mhhm&&uﬂmthﬁMMq&mCﬂnh
reuonsﬁ'l.'l_oduh; mmummmmdmmmm
MWN(IO)?MW&W&:&SWGW K IMAX fails %0 respond

IMAX's prior writioa consent. Client agrees to promincutly dispiay the Trademark in the Theatre name
(Dmbmdhmm)wwabhwd(ﬁ)sh
entrance to the Thestre, QﬁMhﬂbMAXhaMw,mﬁﬂ(’m&dﬁ;H
mmm)nﬁchﬁManMMGﬁhsw Clicnt shail
#mmo&rM“Mmtﬂmhhmdﬂnmmmm
writtes comsant,

Wmmmmaﬁmwmmwmm“
for use on the Internet without the prior writien consent of IMAX.

-15-
e &4
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. " $08:19p.m.  09-30-2008
. 12762282140 o P

(™)  Theatrs Desien
manmuummmmmwmmmmbﬂ-
optimal cinermatic and scoustic design sad constraction of tho Thestre.

© Tie

@  Tiadomark

dewn%&(ﬂﬂhhﬁ;hTmMXh«wmhﬂ&o
right to license the Trademark as mﬁ:ﬂah&cﬂmlm,md(ﬂ)tm&mofmm&h
owner of the Trademark. MAthohﬂebywmndeClthIdlﬂmuduhgtb
rmmxmmummmmmmmmmmnomhw
(© Sven

Mmdwbdﬁuﬂuubﬁudmaﬂlmoﬂbw
mmm-wmﬁwd-mhﬁwsﬂm
inﬁhgeonhoqwﬁghsd’uulhidpmy.

O  Excheive Righty
MAXMMC]&W“WMM&&M&M?h&AM

102 COVENANTS OF CLIENT

@  Thestre Congtruction

thnrﬂmﬁmu(lstyuphbhlhafmcmmnmbbmwmoh
MMMMWN&MWMWMM&
mmmmmumhmw«ﬁw

@)  Opcning Covepant
mwmuiﬂmhmuhﬁ&muhumm
© Gl

CwmmﬁmMXdGMhhmdhthmmmm
terms and conditions. Punﬂadu:dGlnu,Cﬁnwmpbohuﬂtﬁeruuh&n
mdw(IZ)wehpiumCWswddimyhaﬁxldGhm Delivery terms for the glesses

-18-
s
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Mu&vmm-mdmhmmcwummmny
agreed by the pasties.
unwwwuwmmmmmmmmmw
that such Glasses comply with the specifications set out in Sehoduls “C™.

(@  Third Purty Eynipment

WMW.WWM%MMMMGhWWIﬂka
mmumﬂmmwwwy.mmxwm
System components.
© Movement

CthmbSymdthGhnumlyhhMmdﬁmmdeth
mmmmmummmmmhhmmmwm
cmdMAX.CMdnﬂmtmoﬂnGhnumhamnhemjmﬁmwﬂMbSym

® Acccs

® Demewstintion 0

mmmmmmmwmmmmmm
&ﬁpﬁmuﬂuﬁkwmmmﬁmﬂdhhmaﬂm&ﬁumm

20/35

19 @ﬁ
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Ummmumumﬁmwmmmaudum
norﬂndmaalo-ofh'lmuuyﬁm, shall entitle Cliont to any sbatement or reduction of
Payment payable during the Initial Term.

@ ﬂhﬂm%mwﬁ“wm«hwm other
mmm%ma&:ﬁduﬂw I

] ThwﬁmmﬁucmhdanmmMAXonmhmmnd

(iid) nummahuunﬂmmmmmnmmmmm
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©) whuh-ineuﬂnmudmiunmnﬁ:dmt;md

(iv) Mwhihﬂmmbbwhhmm ciforts by Client Systom
-thhdp-!ypwmbthilswuwﬁonllm(a). - by o sellthe "

®  Loage or Use of Svatemy

Emem-nohdhthis&hauimllm i i i
e g mhmu(b).ﬂmwhlnoﬁmnhﬂuhn,lmamdn

()  Client will a0t canss IMAX 1 violate IMAX Dogotiating
I any agroements that i
mmmmmmxwmmamwmmmu:&m“h

(i) Tholuua, Mamduﬂﬁwuhmmhmmw

(i) Cmyuﬂiwmuhn,lhmwmaﬁdtbmb%nunhnmidmm

operstion profitability
© Whahﬁmd-twmldduﬁmb‘rndmt;nd

(iv) Mx@mﬁtitdnnnumuywﬂw cffowts by Client System
baﬁdmmb&hmnnl(& o > 1 lewse tho

DOR 0056
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excopt 10 the cxtent that
negligence of IMAX or its

DOR 0057
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- During the Term of this Agreement, and provided that Client is not in defsuit of its obligations under this

DOR 0058

Agroement, IMAX shall indemnify, defend and hold hermicss Client, its affilistes and subsidiarios, and
aﬂﬁmmmmnﬂmﬁmdlﬁumyn@m&bﬂiﬂud
wmmdmmmmmmmmuuqd
the Trademerk as expreasly suthorised under the Hoense granted in Section 7.01, and as expressly limited
under Sectiom 17.02 hereof, violsies or infringes on the registared trademarks or servics marks of say
such third parties.

ARTICLE FIFTEEN - CONFIDENTIALITY
1501 CONFIDENTIAL INFORMATION

data, quotstions, discoveries, ideas, inventions, concepts, equipment, drawings,
techniques, processes, models, documentstion, di rescarch, development,
plans or opportunities, siratogies, futare projects, and information related to finances, costs,

MWW“MCM“&WGWWWW
shall be prosnmed to be Confidential Information, Failuro to label or designate any document or other
material shall not bo determinative of whether or not the information contained therein is Confidontial
Information.

1502 DISCLOSURES

unm&uwumﬁum,mmmmmc
Mhﬂbqﬁﬂ”qﬁb“p&lwmmhdﬁ
perty’s prior writiem approval. MUMWWMMWMM
mcﬂﬂbhd&ﬁlwmmhddnmdﬂy,mcmmhﬂy
way the Glasses, the Software, the System or auy part or component theroof. Both partics shall taks all
steps necessary with their respective officers, employees, advisors, represcotatives and agents 0 ensure
complisnce with this Article 15.

1503 EXCEPTIONS
The foregoing confidentiality obligations set ia Section 15.02 shall not spply t0 information thes is:

= Mhhp&&dﬂmﬁwm”mmf-ﬂcﬂbmw

(b)  Disclosod during the course of litigation, provided thet the owner of the Confidential
Mimmmdwnu-mm«
otherwise prevest such disclosure;

(c) memm“mimddnmﬁnﬂﬁwm,wm
MW.MMBW&MCMMiW
mﬁumdmbs&nmmmeﬂ

disclosare; sod
P wﬂ'

BRS
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(@ Wmmhmﬁm&m&ﬁhhﬂmﬂmm
mmmmmmmammmwmm
Canada.
1584 FOUITABLE RELIEF

Both partics acknowledge that a breach of this Article lSwillmkhimmedf'-_bln‘liuepnbbhnb

m.lh*dmhdﬁhmah’sﬁmuhwhmiy.mmmﬁw
Ch;n p:gnnh o m‘uvndnnmmc P e
jant may ocontinuing - IMAX with to which IMAX has made defankt

DOR 0059
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Mmhm&ﬁwhmmm,mﬁmﬁw IMAX
MMWUMXMCMﬁﬂwmwﬂﬂmofﬁoﬁlhzt

Upmqhnninnﬁmdﬂiw&ﬁdomﬂnsmhmd Client, IMAX purchsse
a@&mﬂmﬂh&ﬁiwmnmbhp&hmﬂdm&

DOR 0060
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1.2 NOT APENALTY

cmwmwm.mmmwﬁwwmmr injury and damage
mmmmmmmmmu..m:umm

1884 PUBLIC RELEASES

Cm,” andlho_mphﬂan_ and rales of the U.S. Securitics NMWWWWM“
release shall provide the other “'mmmm" 'ba'ch Naﬂo: , M«m
Teleas party prior in to such party to seek a

o

DOR 0061
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1865 NOTICE

e ® [

. "}1:35 p.m. 09-30-2008

mmmammmummmmmwmhm

in writing and will be given by personal
the recipiont as follows:

IMAX ot
2525 Speakman Drive, Sheridan Park
Mississanga, Ontario, Casade

" L5K 1B}

DOR 0062

Telephons No.: (905) 403-6500
Facsimilo No.: (905) 403-6468
Attention: Genearal Counsel

Client af:
4523 Park Road
Suite A-105

delivery or by electronic means of communication addressed to

2005
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Moo

1308 NO PARTNERSHIP

This Agreement does not constituds and shall not be construed as constituting sa ageacy, partnership,
franchisor-franchises relationship or joint veatore between IMAX and Clicat.

1809 SEVERABILITY

Any term, condition or provision of this Agreement which may be unenforceable by law shall be
severable from this Agreement (0 the extent of snch unenforcesbility without invalidating the remaining
terms and conditions. :

1810 CURRENCY

Unless otharwiss specifically provided hercin, al amounts expressed or described hereunder are in lawful
currency of the United Stades of America.

1811 LANGUAGE

This Agreement has been drafted in the Englixh langnege with the consent of both parties. In the event
that any or all of this Agreement, inchuding without limitation any Schedules sttached beretn, is tranalated
into & language other then English (which translation shall be at the sole cost and expense of Client), the
English langnage version thereof shall govem in the event of any coaflict or inconsistency between the
English language version and the version in such other langnage,

1812 GOVERNING 1AW

This Agreement shall be construed according 10 the Iaws of the Province of Owntario, Canada, and the
partics agroo 1o sttom 10 the exclusive jurisdiction of the courts of Ontario, Canads. The pertics further
agree that the provisions of the United Nations Convention on the International Sale of Goods (also
known as the “Vienaa Sales Convention™) shall not apply to the subject matter of this Agreement.

1813 NON-WAIVER

No term or condition of this Agreement can be waived cxcept by the writien consent of the waiving party
Mmhbmchﬂmwﬁnmhmmwmm:ﬁwdhm
or condition to be performed by the other party; and until complete performance by the ofher party of the
maemﬂﬁ::wﬂnwﬁvhgmhnhmﬂhdmhmhmmdylnﬂlbbhkmdc&i
Agreament or st aw.

1814 ENTIRE AGREEMENT

mwmmmmmmmm‘nmmm.h
cxocution has not been induced by, nor do any of the parties rely npom or regard as material, aay
WWM«MW«MW“MM
and mada a part bareof, and it sopersedes all prior agroements, negotistions and proposals, written sad
mmﬁgbmmeOfﬁsWMwmwm«mﬁfyﬁ
Am:hnbenﬂdmdbhdhgmﬁapnﬁumb-hwﬁﬁngmdwbymm

=~ w‘ﬁ’
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1813 COUNTERPARTS

Tthmuybemmdin-ymhrofmm facsimilo or originel, cach of which
whhhbududnﬂm-hmndmmhmm > *

1816 TIMK OF THE LSSENCE
Time iz of the cssence in this Agrecment.
1817 ENUREMENT

This Agroemct shall inure 10 the besefit of and be b the purth their
. e oc e s binding upon the parties hereto, their succeasors and,

MWPAMWYIMMJ

DOR 0064
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1313 SURVIVAL

Notwithstanding any other provision hereof, and without prejudice to survival of other terms of this
mwmw&ﬁ, 8.09, 8.12, .14, 8.15, 8.16, Article 12, Article 13, Article
14, Articlo 15, Articlo 16, Article 17, Sections 13.01, 18.09, 18.12, 18.13 and 18.17 shall survive the
expiration of the Term or any termination of this Agreement.

IN WITNESS WHEREOF the partics have cxecuted this Agreement.

IMAX CORPORATION

Per: G. MARY RUBY
&Cv:pothoaahry
Per NS

SOUTHEAST CINEMA ENTERTAINMENT INC.
Per:

Per:
Wcmmmmhw
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""":1 223 p-m. 09-30-2000

commencing om the date of this um..mmmad')muyom.ma
of oﬂh%n&dﬂnbemgmhﬂm!ml,lﬂlﬁnmym if
the kwhbﬁukmﬂjmmmwiﬁ&uhn}ma’ﬂb

(i) mydmmmcxhi)m. & specially th-mddadintedﬁhﬁrdlou
m«mmmmg(mmhxmmmm

(i) WMGMMM&MMM’
mmm;ﬁmwmmxommcmmm«
IMAX® 3D Dome technology; .

@iv) myukingMAXOMuuofmohaoﬂhiAM

™ myﬂlnmlomanorlﬂﬂhmdwiﬁnmmnimumaodﬁ

i and

™ &m&mmﬁ" A, may develn, which
(collectively the “Fxchmded Theatres™)
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SOUTHEAST CINEMA V. SCDOR 4

between Southeast Cinema and the Department of
Revenue. And Southeast Cinema has claimed a
refund for $71,000. And there are really two
issues that need to be determined, in order to
determine whether the refund claim should be
granted. First 1ssue 1s whether sales tax
applies to proceeds from the sale of intangible
rights. And the second issue 1s whether sales
tax should apply the proceeds from payments for
film content. The facts in this case are also
relatively straightforward and undisputed.

IMAX Corporation was a pioneer 1in the large
format movie industry. Beginning in .the 1970s
they developed a proprietary film projector and
camera system that allowed them to show movies
in a larger format than other competing
cinemas. And over the decades consumers began
to associate the IMAX brand with superior movie
going experience. And in 2008, IMAX developed
a new technology. It differed from their prior
film projectors, which showed large format
movies, and this was a digital projection
system. The digital projection system was not
as unique as their film projector system was.

There are many competing digital projection

1230 Richland Street / Columbia, SC 29201

f =y CREEL COURT REPORTING, INC.
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SOUTHEAST CINEMA V. SCDOR 5

systems in the market, all of which are capable
of showing large format movies. IMAX, in fact,
doesn’'t manufacture its components, but merely
procures them in the market and then assembles
them and then sells its system. IMAX 1is also
somewhat unique in the industry in that they
provide all film content that is shown on their
projection systems. with the old IMAX film
projection system, most of that content was
originally produced by IMAX Corporation,

because there was special equipment required in
order to produce a film in the IMAX format.
And with the new digital projection systems,
the movies primarily are Hollywood-type movies,

where IMAX will take a movie from a Hollywood
studio, remaster into a different format and
then provide that to its customers who have an
IMAX digital projection system. Naturally,

they provide some original content, but for the
most part with the digital projection system,

you have those 1in theaters that are showing
your Hollywood movies, and so the IMAX digital
projection system is in much more widespread
use . And IMAX doesn’'t differentiate between

the old theaters, which used the film

1230 Richland Street / Columbia, SC 29201

r . CREEL COURT REPORTING, INC.
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SOUTHEAST CINEMA V. SCDOR 6

projectors and had a much larger format screen
than the new digital projection system. Which
again, has the competitors in the marketplace
that can show the same guality of film as the
TMAX digital system. Southeast Cinema Operates
a theater in Charleston called the Citadel Mall
IMAX Stadium 16. They opened the theater in
2009. And they wanted to take advantage of the
IMAX goodwill when they were opening their
theaters, so they could gain a foothold in the
marketplace. And they entered into what was
titled Agreement For The Purchase And Sale,
Maintenance of IMAX Digital MPX Projection
System, Trademark License from IMAX Corporation
and Southeast Cinema Entertainment, Inc.,

September 30, 2008. This agreement essentially
governs a business relationship of IMAX and
Southeast for the next 10 years. And 1t covers
the purchase of a digital projection system,

the right to wuse IMAX trademarks granting
exclusive operating territory and the provision
of film content. The agreement states that
Southeast Cinema 1is required to pay $1.15
million for the digital projection system.

Also, $40,000 annual maintenance fee for the

1230 Richland Street / Columbia, SC 29201

f =y CREEL COURT REPORTING, INC.
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SOUTHEAST CINEMA V. SCDOR 18

separate and distinct consideration for one of
the intangibles. Now, this court has held
unequivocally that what the taxpayer’s trying
to do today simply 1is not allowed under Title
12. In_Tronco’s Catering, and also upheld in
Hamby’s Catering, which was a few years after
that, this court held that 12-36-90 makes
clear that the tax base must include the entire
value of the sale and cannot be reduced by
demarcating discreet aspects of the sale. Now,
in Tronco’s and Hamby'’'s, those <cases, we're
talking about a catering company that not only
sells food, which was the tangible personal
property that triggered sales tax in that case,
but they provided the tents, they provided the
waiters, the bartenders, the set-up, the
installation of everything, 1lots and 1lots of
services. Services, in and of themselves in
South Carolina, are not subject to sales tax.
Intangibles sold, in and of themselves, are not
subject to sales tax. He'’'s absolutely correct
in that statement, but when they’re sold 1in
conjunction with tangible personal property,
unequivocally, the sales tax applies to the

entire gross proceeds of the sale. Now, the

1230 Richland Street / Columbia, SC 29201
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SOUTHEAST CINEMA V. SCDOR 19

additional monthly payments have been painted
as some sort of payment for film content; it‘s
simply not the case. If vyou 1look at the
invoice here that was provided by the taxpaver
to the Department of Revenue, the internal
reference code for the additional monthly
payment, down at the Dbottom where the blue
arrow is, clearly states that this is a payment
that represents the financed purchase price,

the purchase price of the system. So trying to
characterize it as film content or box office
fees is simply inappropriate in this case, Your
Honor, 1t’s not what these payments were for.
This is part of the billing process of IMAX for
the payment of this digital projection system.

And here’s the regulation that I referenced
earlier, no method of billing will sServe to
exempt the measure of the tax, cost of
materials used, labor, or service cost,

interest charges, losses, or any other expenses
whatsoever that are part of this sale of
tangible personal property. In conclusion,

Your Honor, like I said, this is a very, very
simple case. The definition of gross proceeds

of sale is the controlling aspect of the law in

1230 Richland Street / Columbia, SC 29201

f =) CREEL COURT REPORTING, INC.
(R4
| = (803) 252-3445 / (800) 822-0896




p———

DOR 0074

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SOUTHEAST CINEMA V. SCDOR 28

page 14 of the contract, which is attached to
Exhibit A to my motion. Section 8.04 states,
and 1it’s entitled, Film Programming. Client
shall exhibit all IMAX approved content
commencing from the earliest date any such
content 1s released for an exhibition at the
theater provided that such content 1is offered
to the client on commercially reasonable terms
generally found in the industry. The theater
doesn’'t get these films for free just because
they entered into this agreement. They still
have to pay for the movies. The additional
monthly payments are not for box office fees.
They are not for film content. He attempts to
claim that they’re mischaracterized by IMAX'’s
finance purchase payment and he objects to the
introduction of the invoice. I'm not providing
it as evidence, but clearly showing the court
today, as a demonstrative, that the additional
monthly payment 1s referenced in the invoices
as provided by the taxpayer to the Department
as part of the initial purchase price financed,
SO it’s related to the tangible personal
property. Now, continually the Petitioner has

stated that a $170,000 is the wvalue of the

1230 Richland Street / Columbia, SC 29201
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WALT DISNEY $TUDIOS MOTION PICTURES

- SCHED

AMENOMENT

This license agreement supsrsedes prior licanse agresmants, if any, that may have been issued for this engagement -

|
|
|
™ B
|

Thutdes Hom Toen by

r CITADEL MALL t8 [ CHARLESTON I acl SOUTHEASTERN BOOKING l

——t——————
——————

INDEP.THEA.BKG.SERV.

11917 SAM ROPER DR. STE A
CHARLOTTE, NC 28269-750

{mmnmmmm

BOX OFFICE 12,000,008 - £34.908,900

BOX OFFICE $25,000,008 - 37,409,998

BOX OFFICE $37,800,000 - $48,990.900

|0 oFFcE pen008.208- 353 400000

Fimﬂzmnumwumm

BOX OFFICE §75,000,000 - $00,900, 508

| i o et o DRGODSN
| LANGE i EASTERN | |NOEP. THEA BKG.SERV. | LISCOLN-2D ] nhemt2- 1m0 | oo

DOX OFFICE $780,000,00 - 5124.008,500

SOK OFFICE $120,000,000 - $140,900,900

} BOX OFFICE $100,000,000 - $174,008.308

Immaw-m.m

[mmm-mm

hnanuuanuuauuwu
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$0.00 $0,

$0.08 $6.00- o

P h P e
THE LICENSE FEE 1S A PERCENTAGE OF THE ENGAGEMENT TOTAL GROSS RECEWPTS
PERCENTAGE. *BOX OFFICE" MEANS THE ULTIMATE ‘BOMESTIC 80X OFFICE TOTAL”

USING THE SCALE ABOVE TO DETERMINE THE
REPORTED FOR THE PICTURE IN DALY VARIETY,

CHILDYSR_ CITIZEN(AT ALL TIMES)$7.00. STUDENT(AT ALL TIMES)
£7.00, ALL OTHER PATRONS:MATINEES $7.00;EVENINGS 39.00;
BARGAIN DAY $5.00.
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Sony Pictures Releasing Send Remittance To: Booking Confirmation
10202 W. Washington Bivd., Sony Pictures, Confirmation Date: 11/08/2012
Culver City, CA, 80232-3118 PO Box 840550,
United States Dailas, TX, 752684-0550
United States
SONY
PICTURES
CREATED
Fllm: SKYFALL
Theairs Boﬁlgng Start Date End Date hg:rb‘Nyc; Screens by Format Temms
2.0
Wk #of Med/Lang/Dim Wk Max% Min% HA P:rM&vg Welwhd Pgé.
gg;lz\%ith;;_‘L_lf égsmmwo., 1654686 | 11/09/2012 01/17/2013 70 1 1 DIEN/ZD 1 -60% 60% N/A 7.50 95 713
CHARLESTON, SC 29407 2 9 D/IEN/ZD 2 60% 60% N/A 7.50 85 7.13
SMITH, ROBERT 3 1 D/EN/2D 3 60% 60% N/A 7.50 85 7.13
4 1 D/EN/2D 4 60% 60% N/A 7.50 85 713
5 1 D/EN2D 5 60% 60% N/A 7.50 95 7143
6 1 D/EN/2D B 60% 60% N/A 7.50 a5 7.13
7 1 D/EN/2D 7 60% 60% N/A 7.50 a5 7.13
8 1 D/EN/2D 8 60% 60% N/A 7.50 a5 7.13
9 1 DJ/EN/2D g 80% 60% N/A 7.50 95 743
10 1 D/EN/2D 10 60% 60% N/A 7.50 95 7.13
Additional Terms:
Firm: Yes
Per Capita: Yes: PC 2.0 Price as defined on iast page
Floating Terms: No

Page 1
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Universal Pictures Distribution Confirmation

A A Mt

Date: December 20, 2012
m Independent Theatre Booking Service J

Citadel Mall Stadium 15 + IMAX
2072 Sam Rittenburg Blvd
Charleston, SC 29407 USA

Independent Theatre Booking Service
bsitbs@att.net

Remut To:

Universal Film Exchanges LLC
P.O. Box 848270
Dallas, TX 75284-8270 USA

g ranch [ CHARLOTTE ]

Booking Information - Screens

Film Title : : . ’ B ' Ser No. Seats

Les Miserables 2%

Begin Date - End Date " Weeks Housa * Advance . © Guarantee.

Tue - 12/25/2012 Mon - 01/21/2013

Weekly Terms

1 55.00% Scale

55.00% Scale

55.00% Scale

w N

4 55.00% Scale

If Held 55.00% Scale

Term Notes

The above releass will be licensed at the agreed percentage of 55% for all weeks. Such 55% percent shalt be adjusted based an the reparted
total domestic box office as set forth in tha attached scale.

REPORTED DOMESTIC BOX OFFICE/Rental %

Greater Than or equal to $0M and less than $50M - 50%
Greater Than or equal to $50M and less than $75M - 51%
Greater Than or equal to $75M and less than $90M - 52%
Greater Than or equal to $90M and less than $105M - 53%
Greater Than or equal to $105M and less than $120M - 54%
Greater Than or equal to $120M and less than $135M - 55%
Greater Than or equal to $135M and less than $150M - 56%
Greater Than or equal to $150M and less than $170M - 57%
Greater Than ar equal to $170M and less than $200M - 58%
Greater Than or equal to $200M and less than $250M - 59%
Greater Than $250M - 60%

Additional Terms

The terms contained herein plus those contained in the Universal Pictures Distribution Master License Agreement which Exhibitor acknowledges
having received and reviewed constitute this license agreement Al said terms herein set forth are agreed to by Exhibitor and confirmed as
accurate unless Distributar is notified in writing immediately on receipt of this Confirmation and before exhibition of the film which is the subject of
this Agreement.

Pags 1of 1 http:/Awww.universaistudios.com
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Twentieth Centum Fox Film CorE. Booking Confirmation

January 8, 2013

Independent Theatre Booking R P T ——
Parental Guidance

I Citade! Mall Stadium 16 & IMAX b Rang. - RunTime | . R - . . NoReels:'

2072 Sam Rittenberg Bivd. 104m 37s

Charleston, SC 29407 USA

Booking Summary

I a 4 Theatre Book Begin Date ' < End Date . - Weeks: Scrns
1T Samm Ropes et g

11917 Sam Roper Drive | Tue- 122522012 | Mon- 0210412013 n

House Amt .~ Advance . Guarantee- - Big?

Charlotte, NC 28269 USA

Reimit And hlake Clhieck Payable Ta. '
Twentieth Century Fox Film Corp.-NY

Aftn: Bank of America
5799 Collection Center Drive

Screen Detail Chicago, IL 606893 USA .
House Allowancs
No. Days Playing Full Day % Scm % Adjusted Seats Sound Language Caption Type Caption Lang
l 9 [ TWTFSSM l l I l l 296] DGTL I English I
Schedule of Weekly Terms

Min: *

Ded's, ~

Terins House : SF?

1 Applicable Scale

2 Applicable Scale
3 Applicable Scale
4 Applicable Scale
5 Applicable Scale
[ Applicable Scale

If Held Applicable Scale

Floor Applicable Scale

Holdover

If Friday through Sunday Gross of Week 6 or any subsequent week is over $5,925, exhibitor agrees to hold Film at terms provided in Schedule of
Weekly Terms,

Per Capita Royalty Base Adult Child Senior
5.75 [ 3.50 l 3.50

For each performance of the Film which commences at or after 5:30 p.m., Exhibitor shall pay the greater of (a) the applicable stated weekly
percentage term of each picture sold, or (b) the minimum per capita royalty for each patron entering the theater, to be caiculated as follows: the
applicable weekly percentage term, muitiplied by the per capita royalty base indicated above for adults (patrons 12 years of age or older), children
(patrons under 12 years of age), and senior citizens. Exhibitor retains the right to charge any price it desires for admissions, and the per capita is in
no way a requirement that Exhibitor charge any particular price.

Additional Terms

This Baoking Confirmation Sheet incorporates by reference all of the terms set forth in the Master Contract between Twentieth Century Fox Film
Corp. and Exhibitor, and supercedes any prior Booking Confirmation Sheet. in the event the Master Contract is not executed, Exhibitor agrees that
the exhibition of the Film shall constitute Exhibitor's acceptance of all terms set forth on the Master Contract and in this Booking Confirmation

Page 1 of 1
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Universal Pictures Distribution Confirmation

Date: December 20, 2012
Independent Theatre Booking Service 1

Narthwoods Malt 13 : : : :
2181 Northwoods Boulevard 4 - ftemit To:
North Charleston, SC 29406 USA Universal Film Exchanges LLC

P.O. Box 848270
Independent Theatre Booking Service
bsitbs@att.net

Dallas, TX 75284-8270 USA

CHARLOTTE ]
Booking Information Screens

Film Title oo o ' T b Scr No. Seats”
Les Miserables 1 278

Begin Date ! End Date . Weeks © Advance Guarantee'

Tue - 12/25/2012 Mon - 01/21/2013

Weekly Terms

55.00% Scale

2 55.00% Scale

3 55.00% Scale

4 55.00% Scale

If Held 55.00% Scale

Term Notes

The above release will be licensed at the agreed percentage of 55% for all weeks. Such 55% percent shall be adjusted based on the reported
total domestic box office as set forth in the attached scale.

REPORTED DOMESTIC BOX OFFICE/Rental %

Greater Than or equal to $0M and less than $50M - 50%
Greater Than or equal to $50M and less than $75M - 51%
Greater Than or equal to $75M and less than 390M - 52%
Greater Than or equal to $90M and less than $105M - 53%
Greater Than or equai to $105M and less than $120M - 54%
Greater Than or equal to $120M and less than $135M - 55%
Greater Than or equal fo $135M and less than $150M - 56%
Greater Than or equal {0 $150M and less than $170M - 57%
Greater Than or equal to $170M and less than $200M - 58%
Greater Than or equal to $200M and less than $250M - 59%
Greater Than $250M - 60%

Additional Terms

The terms contained herein plus those contained in the Universal Pictures Distribution Master License Agreement which Exhibitor acknowledges
having received and reviewed constitute this license agreement. All said terms herein set forth are agreed to by Exhibitor and confirmed as
accurate unless Distributor is notified in writing immediately on receipt of this Confirmation and before extibition of the film which is the subject of
this Agreement.

http/fiwww universaistudios.com

Page 1 of 1
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g Q ! '@CM Booking Confirmation
Date: 12/22/2012

5555 MELROSE AVENUE BLUHDORN BUILDING, 3RD FLOOR LOS

Remit To: PARAMOUNT PICTURES
File # 100486
PO BOX 100486

PASADENA, CA 91189

Reference is made to Section 1 of the Master License Agreement of Paramount Pictures Corporation, which is
st forth below:

Formation of Contract. Distributor’s  transmission of the Booking Confirmation to
Exhibitor by mail, electronic delivery or by facsimile shall constitute  Distributor’s
confirmation and acceptance of Exhibitor’s offer to exhibit the Title and Distributor’s
grant of a license under copyright to Exhibitor limited to, and in accordance with, the
terms contained in the Booking Confirmation and in the Master License Agreement
(collectively, the *“License Agreement”). If the addressed recipient of the Booking
Confirmation is acting as the booking/buying agent for the Theatre, such addressee
represents and warrants that Exhibitors pame is accurately set forth and that the
addressee, as booking/buying agent, is fully authorized by Exhibitor to enter into the
License Agreement on behalf of Exhibitor; Distributor specifically relies upon such
representation and warranty in performing the License Agreement. All provisions of
the Booking Confirmation shall be deemed correct unless Exhibitor notifies
Distributor of any error upon receipt thereof. In any event, the first public
exhibition of the Title by Exhibitor shall constitute Exhibitor’s agreement to cach

and every term of the License Agreement....

The attached contains the specific licensing terms, names of theatre(s) and play dates covered by this Booking

Mail To: IND THEATRE BKG SVC(ITBS)
11917 SAM ROPER DRIVE
CHARLOTTE NC 28269

DOR 0081 SE Cinema000042



Iitle —TIheater PlavDate —dfalus ___ Advance  Guarantce _Prints
CIRQUE DU SOLEIL WORLDS ITBS AYRSLEY GRAND CINEMAS 13 CHARLOTTE NG 12/21/2012 - 01/17/2013 FINL 0.00 0.00 1
Scraens: Scm: 1 Cap: 275
Waeekly Terms: Wk 1-52/52 WKk 2 - 52/52 Wk 3 - 52/52 Wk 4 - 52/52
CIRQUE DU SOLEIL WORLDS ITBS CAROUSEL 15! W GREENSBORO NC 12121/2012 - 0117/2013 FINL 0.00 0.00 1
Screens: Scrn: 1 Cap: 292
Woaekly Terms: Wk 1- 5252 Wk 2 - 52/52 Wk 3 - 52/52 Wk 4 - 52/52
CIRQUE DU SOLEIL WORLDS ITBS CAROUSEL @ ALAMANCE 18 BURLINGTON NC 122112012 - 0147/2013 FiNL 0.00 0.00 1
Screens: Scm: 7 Cap: 242
Weeklv Terms: Wk 1 - 52/52 Wk 2 - 52/52 Wi 3 - 52152 Wk 4 - 52/52

———
CIRQUE DU SOLEIL WORLDS ITBS CITADEL ST, ADIUM MALL IMAX 16 CHARLESTON SC 1221/2012 - 01/17/2013 FINL 0.00 0.00
Screens: Scm: 13 Cap: 100
Weekly Terms: Wk 1 - 52/52 Wk 2 - 52/52 Wk 3 - 52/52 Wk 4 - 52/52

GUILT TRIP, THE ITBS AYRSLEY GRAND CINEMAS 13 CHARLOTTE NC 12/19/2012 - 01/01/2013 FINL 0.00 0.00 1
Scresns: Scm: 1 Cap: 275
Weekly Terms: Wk 1-52/52 Wk 2 -52/52
GUILT TRIP, THE ITBS CAROUSEL 15| W GREENSBORO NG 12/19/2012 - 0110172013 FINL 0.00 0.00 1
Screens: Sem: 1 Cap: 292
Weekly Terms: Wk 1 - 52/52 Wk 2 - 52/52
GUILT TRIP, THE ITBS CAROUSEL @ ALAMANCE 16 BURLINGTON NC 12119/2012 - 01/01/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 296
Weekly Terms: Wk 1-52/52 Wk 2 - 52/52
fe
GUILT TRIP, THE ITBS CITADEL STADIUM MALL IMAX 16 CHARLESTON SC 12/19/2012 - 01/01/2013 FINL 0.00 0.00
Screens: Scm: 1 Cap: 315
Weekly Terms:

WK 1 - 52/52 Wk 2 - 52/52 52 % S04 %Ui(

GUILT TRIP, THE ITBS NORTHRIDGE 10 W HILTON HEAD ISLAND SC 12/19/2012 - 01/01/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 317

Weekly Terms: Wk 1 -52/52 Wk 2 - 52/52

GUILT TRIP, THE ITES NORTHWOODS STADIUM CINEMA 131 N CHARLESTON SC  12/19/2012 - 01/01/2013 FINL 0.00 0.00 1
Screens: Sem: 1 Cap: 275

Weekiv Terms: Wk 1 - 52/52 Wk 2 - 52/52

Weekly terms subjact to float.

DOR 0082
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Itla —Iheater_ —PlayData Status . __ Advance . Guarantea . Prints

JKCK REACHER ITBS AYRSLEY GRAND CINEMAS 13 CHARLOTTE NC 12/21/2012 - 01/31/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 275
Weekly Terms: Wk 1 - 57/57 Wk 2 - 57/57 Wk 3 - 57/67 Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/57

Agreed Upon Aggregate Scale

JACK REACHER ITBS CAROLINA MALL 8 CONCORD NC 12/21/2012 - 01/31/2013 FINL 0.00 0.00 1
Screens: Sem: 5 Cap: 3717
Weekiy Terms: Wk 1- 57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/57

Agreed Upon Aggregate Scale

JACK REACHER ITBS CAROUSEL @ ALAMANCE 16 BURLINGTON NC 12/21/2012 - 01/31/2013 FINL 0.00 0.00 2
Screens: Scm: 1 Cap: 296
Weekly Terms: Wk 1-57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 -57/57 Wk 6 - 57/57
Agreed Upon Aggregate Scale
J—2
JACK REACHER ITBS CITADEL STADIUM MALL IMAX 16 CHARLESTON SC 12/21/2012 - 01/31/2013 FINL 0.060 0.00 1
Screens: Scm: 1 Cap: 315
Weekly Terms: Wk 1 - 57/57 Wk 2-57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/57

Agreed Upon Aggregate Scale
L

JACK REACHER ITBS EAGLE CINEMA 5 ROCKY MOUNT VA 122112012 - 01/17/2013 FINL ¥ oo ¥ o000 1
Screens: Scm: 1 Cap: 285

Weekly Terms: Wk 1 - 57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57

JACK REACHER ITBS EASTGATE 5 ALBEMARLE NC 12/24/2012 - 01/17/2013 FINL 0.00 0.00 1
Screens; Scm: 1 Cap: 296

Weekly Terms: Wk 1-57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57

JACK REACHER ITBS EPICENTER THEATER 5§ CHARLOTTE NC 12/21/2012 - 01/31/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 244

Weekly Terma: Wk 1 - 57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/57

Agreed Upon Aggregate Scale

JACK REACHER ITBS NORTHRIDGE 10 W HILTON HEAD ISLAND SC 12/21/2012 - 01/31/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 317

Weekly Terms: Wk 1 - 57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 - 57157 Wk 6 - 57/57

Agreed Upon Aggregate Scale

JACK REACHER ITBS NORTHWCODS STADIUM CINEMA 131 N CHARLESTON SC  12/21/2012 - 01/31/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 275

Weekly Terms: Wk 1-57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/57

Agreed Upon Aggregale Scala

JACK REACHER ITBS STARMOUNT 5 JONESVILLE NC 12/21/2012 - 01/17/2013 FINL 0.00 0.00 1
Screens: Sem: 1 Cap: 275
Weekly Terms: Wk 1-57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57

'Neekly terms subject to float.

DOR 0083 SE Cinema000044



Itla

Jheater

—Elay Data
RI$E OF THE GUARDIANS ITBS SOUTH HILL CINEMA 2 W SOUTH HILL VA 12/21/2012 - 01/17/2013 FINL
Screens; Sem: 1 Cap: 600
Weekly Terms:

Wk 1 - 35/35 Wk 2 - 35/35 Wk 3 - 35/35

Wk 4 - 35/35

0.00 0.00 1

‘Weekly terms subject to float.

DOR 0084

SE Cinemalddoo4s



THE STATE OF SOUTH CAROLINA RECEIVE

In The Court Of Appeals
120

APPEAL FROM THE ADMINISTRATIVE LAW (%%QQU/T of
Abpeals

HONORABLE SHIRLEY C. ROBINSON, ADMINISTRATIVE LAW JUDGE

CASE NO. 12-ALJ-17-0390-CC
APPELLATE CASE NO. 2014-001469

Southeast Cinema Entertainment, INC..........coooviiiiiiiiniiiiieieiaeenen. Respondent,
V.
South Carolina Department of Revenue,....................oooi e, Appellant.
PROOF OF SERVICE

I, Jean M. O’Connor, hereby certify that [ have caused to be mailed a copy of the
South Carolina Department of Revenue’s Final Brief and Record on Appeal regarding the
above-referenced case, by depositing the same in the United States Mail, postage prepaid,
on May 19, 2015, addressed to Respondent, Southeast Cinema Entertainment, Inc., 4523
Park Road, Suite 105, Charlotte, NC 28209.

A

_¥an M. O’Connor




