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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS I VE
‘ : ) NINTH JUDICIAL CIRCUIT SEP ;
COUNTY OF CHARLESTON ) CASE NO. 03-CP-10-4751 Se Cor 8 2015 |
' -0
WESLEY SMITH, ) o3 urt of ’4,0 3
) oF 2 -n Pegs
Plaintiff, ) ‘r;nt S -
) ORDER ﬁ:: ™ ?’ 1
—~a TS il i
S .—J ;
CHARLESTON COUNTY SCHOOL ) 22 @
DISTRICT and MR. TOWNSEND, ) 22
. ) 5
Defendants. )
)

This matter came before this Court for a hearing on November 9, 2007, involving the
Motion for Sanctions filed on October 10, 2007 by thé Defendants Charleston County School

District (hereinafter “CCSD”) and Anderson Townsend (hereinafter “Townsend”) pursuant to

S.C.R. C1v. PRO. 11(a) and S.C. CODE ANN. §§ 15-36-10 et seq. (South Carolina Frivolous Civil
Proceedings Sanctions Act). | .

Daniel F. Blanchard, I of Rosen, Rosen & Hagood, LLC appeared for the Defendants
Plaintiff Wesley Smith appeared pro se. Aﬁe; considering the arguments and submissions of the

parties, this Court hereby makes the following findings of fact and/or conclusions of law

PROCEDURAL & FACTUAL BACKGROUND
1. This lawsuit arises out of Plaintff Wesley Smith’s (hereinafter “Smith”)

termination from employment with the CCSD on November 29, 2001. The CCSD had hired Mr
Smith for the 2001-02 school year to work as a tactical officer at the Military Magnet School

Anderson Townsend was the principal at the school and was Mr. Smith’s direct Supervisor.

2. Following his termmatlon, Mr. Smith initiated this lawsmt on November 14, 2003

through hxs legal counsel (Chalmers Johnson Esquire and Bonnie Hunt, Esquire). His original
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Complaint against the CCSD! included, inter alia, claims for slander, intentional infliction of
emotional distress, and punitive damages against the CCSD. The CCSD filed a Motion to
Dismiss on December 15, 2003 asserting that the claims for slander, iptentional infliction of
emotional distress, and punitive damages against the CCSD are barred as a matter of law under
the South Carolina Tort Claims Act, S.C. CODE ANN. §§ 15-78-1 10 et seq.

3. By Coﬁsent Order filed on June 14-, 2004, Mr. Smith voluntarily withdrew his

claims for slander, intentional infliction of emotional distress, and punitive damages against the

CCSD and agreed to submit an Amended Complaint removing those claims. On June 23, 2004,

Mr. Smith filed an Amended Complaint ésserting four causes of action: (1) intentional infliction
of emotional distress against Mr. Townsend; (2) breach of contract accompanied by fraudulent
inteni against the CCSD; (3) breach of contract against the CCSD; and (4) third party
interferénce with a mnﬁact against Mr. Townsend.

4. By Order filed on March 20, 2006, Circuit Judge R. Markley Dennis, Jr. granted
partial summary judgment in favor of the Defenciants as to Mr. Smith’s first, second, and fourth
causes of action of the Amended Complaint. However, Judge Dennis denied the motion as to the

third cause of action for breach of contract against the CCSD on the grounds that it would be

. premature to dismiss that claim at that point in time, but also granted the CCSD leave to refile

the motion after additional discovery was conducted.

S, On May 3, 2006, after conducting additional discovery, the CCSD filed a
Renewed Motion for Summary Judgment seeking dismissal of Mr Smith’s single remaining’
cause of action for breach of contract against the CCSD.

6. On July 19, 2006, without objection from Mr. Smith, Mr. Smith’s legal counsel

! Although the caption of the original Complaint referred to “Mr. Townsend” as a named defendant, Mr.

Smith never served Mr. Townsend with the original Complaint. Mr. Townsend did not answer or respond

to the original Complaint.
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(Mr. Johnson and Ms. Hunt) were relieved from the case. Mr. Smith did not obtain new counsel,
but continued pro se. |

7. On January 10, 2007, without a hearing, Circuit Judge Perry Buckner granted Mr.

Smith’s ex parte Motion to Proceed in Jorma paupe‘ri;s'. | |

8. By Order filed on March 27, 2007, Circuit Judge Deadra L. Jefferson granted the
-CCSD’s Renewed Motion for Summary Judgment and’ dismissed Mr. Smith’s only remainipg

cause of action for breach of contract against the CCSD.

9. On April 11,2007, Mr. Smith filed a Motion for Reconsideration involving Judge
Jefferson’s Order.

10. By Order filed on July 2, 2007, Juége Jefferson denigd Mr. Smith’s Motion for
Reconsideration, thereby ending his claims in the Circuit Court.

11. On July 3, 2007, Mr. Smith filed a Motion to Proceed in forma pauperis and a
Notice of Appeal with the South Carofina Court of Appeals.

12. On July 18,-2007, Judge Jaspér Cureton of the South Carolina Court of Appeals
filed an Order denying the Mr. Smith’s Motion to Proceed in forma pauperis. Additionally, the
Clerk of the Court of Appeals wrote Mr. Smith on Jily 18, 2007 advising him as follows: “The
appellant is notified that he must provide an Amended Notice of Appeal, with Proof of Service
on opposing counsel, and the One Hundred ($100.00) dollar Notice of Appeal filing fee within
ten (10) days of the date of this letter or it may result in the dismissal of your appeal.” Mr. Smith
thereafter failed to comply with the Clerk of Court’s letter.

13. | On August 2, 2007, the Court of Appeals filed an Order dismissing Mr. Smith’s
appeal. Mr. Smith did not appéal this Order or file a petition to reinstate his appeal.

14.  On August 21, 200;73 the Court of Appeals filed an Order of Remittitur stating in
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part: “No Petition for Reinstatement having been filed in the above mattér since iséuanéé of this
Court’s Order dated Auéust 2, 2007, IT IS SO ORDERED that the above appeal be and hereby is
diémissed and REMITTED to the Cle;k of Court for Charleston County.” This Order was filed
with the Circuit Court on August 23,2007. Mr. Smith did not appeal this Order.

15. .Following the dismissal of Mr. Smith’s claims in the Circuit Court and the
dismissal of his aépeal in the Court of Appeals, Mr. Smith has filed numerous pleadings and
documents in the Circuit Court in which he attempts to relitigate his same claims against the
Defendants. These documehts include, but are not limited to, a “Notice of Apped,” “Affidavit
of Wesley Edward Smith [I,” and “Introduction and Plainﬁﬂ’_s Supporting Memorandum” filed
on October 2, 2007; an “Amended Certificate of Servicg” aﬁd purported subpoenas duces tecum

"addressed to Mr. Townsend and Dr. Ronald MdéWhirt (Superintendent of the CCSD) filed on
October 4, 2007; a “Motion for New Trial” filed on October 15, 2007; a “Plaintiff’s Amended
Certificate of Service (Modification)” filed on October 19, 2007 ; a “Plaintiff’s Request: Motion
for Subpoena Producnon of Documents (duces tecum) to Support Plaintiff’s Motion for New
Tnal” filed on November 1, 2007; a “Plaintiff's Notlce of Motion for Monetary Relief of
Summary Judgment Order Against Defendant and Sanctions with Memorandum and Law
Argument to Support Plaintiffs Motion for New Trial” dated November S, 2007; and a
“Plaintiff’s Supporting Memorandum to the Record for Sanction Levied Against the Defense in
this Action” dated November 8, 2007. |

| 16. In the above-referenced pleadings and documents, Mr. Smith attempts to relitigate
claims based on the same facts and events at issue in his Amended Complaint, which was
previously dismissed, and further attemints to assert multiple new causes of action or legal

theories against the CCSD based on the same events and factual allegations at issue in Mr.
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Smith’s original claims. As examples, the pleadings entitled “Introduction and Plaintiff’s

‘ Supporting Memorandum,” “Motion for New Trial,” and “Plaintif’s Amended Certificate of

Service (Modification)” request a judgment against the CCSD for monetary damages in the

amount o@i}ii}i}rﬁﬂi’bﬁg‘aﬁﬂi&fﬁ%ﬁ%déf?mation,‘damagfs in the amount oféSLSOQ;@(IQZQ@gE;u@der the

South Carolina Tort Claims Act, and punitive damages of73375 Thillion Based :on events
surrounding his termination from the CCSD.

17. On‘ October 10, 2067, thé Defendants filed a Motion for Sanctions pursuant to
S.C. R. CIv. PRro. [1(a) gnd S.C. CODE ANN. §§ 15-36-10 et seq. and also filed an Affidavit of
Counsel in Support of Award gf Sanctions.

18.  As reflected abéve, Mr. Smith has continued to file pleadings attempting to
relitigate his claims even after service of the Defendants’ Motion for Sanctions.

LAW & ANALYSIS

19.  “Where there has been an appeal, ‘final disposition of the case’ occurs when the

remittitur is filed in the circuit court.” McDowell v. S.C. Dept’ of Soc. Serv., 300 S.C. 24, 386

S.E.2d 280 (Ct. App. 1989); see Christy v. Christy, 317 S.C. 145 452 S.E.2d 1 (Ct. App. 1994)
(“The final disposition of a case occurs when the remittitur is returned by the clerk of the
appellate court and filed in the lower court. Until that time, the case is pending on appeal.”).

20. By virtue of the Court of Appeals’s Order dismissing Mr. Smith’s appeal and the
remittitur sending the case back to the Circuit Court, the prior Circuit Court Orders.granting
summary judgment in favor of the Defendants as to all of Mr. Smith’s causes of action are final
and the case has Been finally disposed of. Mr. Smith’s claims against the Defendants have been
ended and are final.

21. “Matters decided by the appellate court cannot be reheard, reconsidered, or
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. SelitigatedrinT the trial COUR, eveTnder WieTauiseiora Gifférent o Ackerman v. McMillan,

324 S.C. 440, 477 S.E.2d 267 (Ct. App. 1996). ‘““The decision of the appellate court is final as to
* all questions decided” and i)t is the duty of the trial court to follow the decision of the appellate

court.” Id.

22, Although Mr. Smith is pro se, this is not an excuse for filing ﬁ—iv'ol(')us.pleadings

with the Court and continuing a frivolous action. Goodson v. American Bankers Ins. Co., 295

S.C. 400, 368 S.E.2d 687, 689 (Ct. App. 1988)r(SIFACK: Of familiarity; with:16gal procéedings’is
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Supreme Court “has never held laymen to.a lesser standard than attorneys.”).
23. S.C.R. CIv. Pro. 11(a) provides thalt “{t]he signature of an attorney or party {on a
| pleading] constitutes a certificate by him that he has read the pleading, motion or other paper;
that to the best of his knowledge, information and belief there is good ground to support it; and
that it is not interposed fqr delay.” Rule 11(a) further states that “(i]f a pleading, motion or other
paper is signed in violation of this Rule, the court, upon motion of upon its an initiative, 'may
impose upon the person whoA signed it, a represented party, or.both, an appropriate sanc;tion,
which may include an ofder to pay to the other party or parties the amount of the reasonable
A expenses incurred because of the ﬁling of the pleading, motion or other paper, including a
reasonable attorney’s fee.”
24.  S.C. CODE ANN. § 15-36-10(A)(4) of the South Carolina Frivolous Civil

Proceedings Sanctions Act also states as follows:

(A)(4) An attomney or pro se litigant participating in a civil or administrative
action or defense may be sanctioned for:

(2) filing a frivolous pleading, motion, or document if:

-6-




B)1)

(i)

(iii)

)

the person has not read the frivolous pleading, motion, or
document;

a reasonable attorney in the same circumstances would
_271easonanie attor

believe that wiiicr the facts, his claim or defense *as clearly
ot warranted under existing iaw and that a good faith or
reasonablgqargm—z,zzg,ggjgggg sxist Tor the extensic:

1
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modification, or reversal of existing law;
a reasonable attorney presented with the same circumstances
would believe that the procurement, initizton, continuation,
or defense of a civil cause was intended merel ¥ 10 harass or
injure the other party; or

2 reasonable atiorney presented with the same circumstances
would believe the pleading, motion, or document is
frivolous, interposed for merely delay, or merely brought for
any purpose other than securing proper discovery, joinder of
parties, or adjudication of the claim or defense upon which
the proceedings are based;

(b) making frivolous arguments a reasonable aftorney would believe were
not reasonably supported by the facts; or

(¢} making frivolous arguments that a reasonable attorney would believe
were not warranted under the existing law or if there is no good faith
argument that exists for the extension, modification, or reVersal of gxisting

law.

8.C. CODE ANN. §§ 15-36-10(B) & (G) of the Act further state in relevant part:

if a document . . . does not otherwise comply with this section, it must be

stricken unless itis . . . amended to comply with this section after the
omission is called to the attention of the attorney or the party.

(2) If. .. an attomey or pro se litigant has violated subsection (A)(4), the
court, upon its own motion or motion of a party, may imnpose upon the
person in violation any sanction which the court considers just, equitable,
and proper under the circumstances.

(G) Sanctions may include:

{1} an order for the party represented by an attorney or pro se litigant to
pay the reasonable costs and attorney's fees of the prevailing party under a
motion pursuant to this section. Costs shall include, but not be limited to,
the following: the time required of the prevailing party by the frivolous
proceeding, and fravel expenses, mileage, parking, costs of reports, and

Appendix F 23a
Smith W Ev CCSD
Ref: DC CN 08-1064
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any additional reasonable consequential expenses of the prevailing parfy
resulting from the frivolous proceeding;

(2) an order for the attorney to pay a reasonable fine to the court; or

(3) a directive of a nonmonetary nature, including injunctive relief,
designed to deter a future frivolous action or an action in bad faith.

26.  This Court finds that, by virtue of Mr. Smith’s filing of the above-referenced _
pléadings and documents- with this Court following the dismissal of his.appeal, Mr. Smith has
improperly attempted to relitigate claims based on the same fécts and events at issue in his
Amended Complaint, which- was previously dismissed, and has further attempted to assert
multiple new causes of ‘ action or legal theories against the CCSD bz;sed on the same dperaﬁve
events and factual allegations that were raised in his previous claims. A

27.  Additionally, this Court-finds that Mr Smith has attexﬁpted to relitigate claims for
slander, intentional infliction of emotional distress, and punitive damages against the CCSD in
direction contravention of the Consent Order filed on June 14, 2004 (in which Mr. Smith
withdrew the exact same claims from this case) and when'suc}:\ claims are clearly barred as a
matter of law under’the; provisions of thc South Carolina Tort Claims Act.

28.  This Court further finds that Mr. Smith has asserted and continued to assert claims
that are ﬁivolous, baseless; and which are clearly barred under existing law, are not warranted
under existing law, are not supported by the facts or the law, and are not supported by good
grounds. This Court further finds that Mr. Smith has continued to pursué these baseless and
frivolous claims against the Defendants without a good ground for doing s0; for the purpose of
harassing or injuring the Defendants; for the purpose of delay; and/or for a purpose other than
that of securing proper discovery, joinder of parties, or adjudication of the claim.

29.  This Court finds that, as a direct result of Mr. Smith’s actions and these frivolous
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proceedings, the Defendants have incurred attorney’s fees and litigation costs in defending
against the claims. Defendants have submitted an affidavit of counsel supporting an award of

$1,480.00 in attorney’s fees and $25.00 in court costs, or a total of $1,505.00.

30. Based on the factors enumerated in Baron Data Systems, Inc. v. Loter, 297 S.C.

382, 377 S.E.2d 296 (1989), and this Court’s review of the file in this liﬁgaﬁon, the difficulty of

the services rendered, the time nécessarily expended, the result accomplished the professional

stzmdmg of counsel, and fees customanly charged in this area for similar 1egal services, this
Court ﬁnds that an award of $1,505.00 in attorney’s fees and costs is reasonable and appropnate

31.  As observed in the unpublished opinion in Gobbi v. SunTrust Mortgage, Op. No.

2006-UP-243 (S.C. Ct. App. filed May 16, 2006), and based on S.C. R. CIv. PRO. 63, this Court
has. junisdiction to review and reverse Judge ‘Buckner’s prior Order filed on January 10, 2007
granting Mr. Smith’s ex parte Motion to Proceed in Jorma pauperis. Judge Buckner is no longer
agsigned to this judicial ctreuit,

32. In Gobbi, the Court of Appeals held that a judge may deny a party in forma
pauperis status based on a specific ﬁn&ing that the party has repeatedly filed abusive and
frivolous pleadings. See also In re Maxton, 325 S.C. 3, 478 S.E.2d 679, 679 (1996). This Court
finds that Mr. Smith has repeatédly filed pleadings and documents in this Court in'vqlv;ing the
same matters that are frivolous, non-meritorious, and abusive of the litigaﬁon process.
Accordingly, this Court finds that Judge Buckner’s prior Order granting in forma pauperis status
to Mr. Smith should be reversed and rescinded because of Mr. Smith’s repetitive filings thit are

frivolous, non-meritorious; and abusive.

(*-33,7 Further, as held in Judge Cureton’s Order filed on July 18, 2007, which denied.
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ar ‘%_,@constxtuhonalxnght.dNo such right exists in this case. Therefore, this Court finds

that Mr. Smith has failed to demonstrate the necessary prerequisites for proceeding in forma

pauperis. See Ex parte: Martin v, State, 321 S.C. 533, 471 S.B.2d 134 (1995) (motions to

nnaupauperzs_mayabewgmnted ,only»whgnmggpeczﬁcaﬂy *auth“o'r'i‘zedaby.zstéiii‘té;zdrﬁ

PR

proce_egi,m,ﬁ)

required by:conSHHTHOTALPrOVISIONs) 357

CONCLUSIGN
Based on the above findings of fact and/or conclusions of law, it is hereby
ORDERED, ADJUDGED, AND DECREED that the Defendants’ Motion for Sanctions
filed on Gctober 10, 2007 is hereby GRANTED; and

FURTHER O_RDERED, ADJUDGED, AND DECREED that Plaintiff Wesley Smith is

hereby ordered to pay $1,505.00 to the Defendant Charleston County School District as a

monetary sanction for filing frivolous pleadings and documents with this Court; and

FURTHER ORDERED, ADJUDGED, AND DECREED that Plamtlﬁ' Wesley Smith’s
fnvolous pleadings -are hereby strick:. - and dismissed with prejudice, including the “Notice of
Appeal,” “Affidavit of Wesley Edward Smith III,” and “Introduction and Plaintiff’s Supporting
Memorandum” filed on October 2, 2007; the “Am{ended Certificate of Service” and purported
subboenas duces tecum filed on Octdber 4, 2007; the “Motion for New Trial’; filed on Oclober
15, 2007; the “PlaintifP's Amended Certificate of Service (Modification)” filed on October 19,
2007; the “Plaintiff’s Request: Motion for Subpoena Production of Documents (duces tecum) to
Support Plaintiff's Motion for New Trial” filed on November 1, 2007; the “Plaintiff’s Notice of
Motion for Monetary Relief of Summary Judgment Order Against Defendant and Sancu'.ons with

Memorandum and Law Argument to Support Plaintiff’'s Motion for New Trial” dated November

-10-
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5, 2007, the “Plaintiff’s Supporting Memorandum to the Record for Sanction Levied Againét the
Defense in this Action” dated November 8, 2007; and any other pleadings filed éﬁer the
dismissal of the Plaintiff’s claims that attempt to relitigate the same facts, events, or claims; and

FURTHER ORDERED, ADJUDGED, AND DECREED that the prior Order filed in this

Court on January 10, 2007, which granted. Plaintiff }esley.SmJtth‘MGcgzon 10 Proceed. i

{pauperis;is; hpzpbx rescinded-andic canceled AL

FURTHER ORDERED, ADJUDGED, AND DECREED {fhit.Plairiti oW esley: Satth e

{hereby enjomed‘krestramed, dxeprohlblted from- fling fAlingany ne NEW-OF: further: slawsuits,

Complaiiitsy

pleadmgs wmotlons‘ petmons, WIS «or»other sumlan documents jin this Courtathat seek

éﬁi?ma

FURTHER ORDERED, ADJUDGED, AND DECREED that the Clerk of Court shall

serve a copy of this Order upon all parties to this action and shall note or record in the file of this
case that Plaintiff Wesley Smith’s claims have been disposed of and are final; and

| FURTHER ORDERED, ADJUDGED, AND DECREED that willful disobedience of the
non-monetary requireménis of this Order by any party to this action shall constitute contempt of

Court subjecting the offending party to an appropriate penalty or punishment; and

7/

The Honorable Doy% -Early, 11
Presiding Circuit Colirt Judge

AND IT IS SO ORDERED!

Bawm bM/j , South Carolina.
This 26/ "day of Neverdoe2007. _ —AFMST
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