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- STATEMENT OF ISSUES ON APPEAL
I

. Though unpreserved for review, Wharton’s Rule did not preclude the
conviction of conspiracy to solicit murder, regardless of whether co-defendants were
ultimately acquitted of an additional solicitation charge, because South Carolina
does not recognize Wharton’s Rule as controlling law. Even if this -Court does
recognize Wharton’s Rule, the rule is inapplicable here, because more than the
minimally necessary actors were implicated in the commission of the crimes.
(Appellz\mt’s Issue II) '

II.

The trial court properly denied Appellant’S motions for a directed verdict
and new trial because ample evidence supported the jury’s finding of Appellant
guilty of conspiracy. (Appellant’s Issue I)



STATEMENT OF THE CASE

Appellant was indicted for solicitation to commit murder and conspiracy to solicit
murder by a Marion County grand jury on May 5,>201 1. (R. pp. 1-2.) His co-defendant,
James Herring Jr., Waslindic.ted énly for solicitation to commiit murdef. (R. p 28, lihes
15-23.) Appellant and his co-deferidant were tried before the Honorable D. Craig Brown
on August 4 and 5, 2014. (R. p. 25) The jury acqliitted them of the solicitation cﬁarge, but' ‘
found Appellant guilty of conépiracy. (R. p- 206, lines 16-23.) Appe]lant filed a Motion
for a New Trial on August 25, 2614. Judge Brown denied the Motion in.an Order dated

October 28, 2014. This Appeal follows.



STATEMENT OF FACTS

Randy Parrot, the victim in this case, is a fifty-eight year old residential
construcﬁon worker. (R. p. 52, lines 1-24.) He met his girlfriend, Jennie Rabon, in 2009.
(R. p. 53, lines 8-17.) Rabon was a realtor, and Parrot completed the punchlist for the
homeowner before the home was sold. (R. p. 53-54, line 20 — p: 75, line 8.) Atthe time
Parrot and Rabon met, Rabon was still married to Appellant. (R. p. 59, lines 21-24.)

Appellant and Rabon were married in 1996 and had one child together named
Dalton. (R. p. 60, line 20 —p. 61, line 1.) The marriage deteriorated in 2009, and by May
of 2009, Rabon moved out of the home. (R. p. 61, lines 6-23.) In‘Jﬁly 0f 2009, Rabon
moved in with Parrot. (R. p. 62, lines 13-1»8.) 'They shared a home located at the back of a
dirt road, approximately one mile off the main road. (R. p. 69, lines 6-12.) Along the dirt
road are some abandoned buildings and old barns leading to their house (R. p. 69, lines 9-
12.) At some point, Appellant hired a private detective to conduct surveillance of Rabon
and Parrot together. (R. p. 82, lines 12-15.) After a family court hearing, Appellant was
granted custody of their son and Rabon,was ordered to pay child support. (R. p. 82, lines
18-23.) | |

After ﬁer separation from Appellant, Rabon no longer spoke to him, other than to
discuss their son. (R. p. 62, lines 22-24 and p. 83, line 12.) During her marriage'to
Appellant, Rabon became friends with James Herring, who was her husband’s employee.
(R. p. 63, line 5 — p. 64, line 8.) Rabon and Herring saw each other on a weekly basis,
doing odd projects together,.such as planting flowers or putting up Chiistmas lights. (R.

p. 64, line 22 — p. 65, line 5.) Though she mostly stopped communicating with her



husband after her separation, she continued her friendship with Herring. (R. p. 65, lines
17-20.)

Rabon testified she would see Herring at unexpected times, however, such as

| ,

sitting in the parking lot of her apartment complex, or attending an op'en house fora
home she was showingi (R. p 65, line 21 —p. 66, line 22.) On two .occasions, Herring
also stopped hy her realty ofﬁce “for a visit.” (R. p. 68, lines 4-9.) Rabon thought the
visits were strange, as she had not invited Herring to these events, and he wasout of
placeat these locations. (R. p. 68, lines 10-19.) Rabon testified about another nnusual
instance in which her Whereabouis appeared to be being tracked. (R. p. 84, lines 22))
Rabon prepared a care package for her son Dalton and sent it to Appellant’s horne. R. p
84, lines 16-20.) A few days later, she was shopping in her closest Walmart in Florence,
| and Appellant approached her inside the store with the care package in hand. (R. p. 85,
lines 1-9.) Appellant pushed the package into her chest, telling her their son did not want
it. (R. p. 85, lines 1;2.) Rabon c\hd not know how Appellant knew where to find her at
exactly that moment in order to rerurn the package. (R. p. 85, line 20.) |

Keith Caulder testified he has knoi&n James Herring for approximately twenty-.
five years. (R. p. 89, lines 8-10.)" They had mutual friends, and they would hang out
together. (R. p. 89, lines 12-16.) In dctober 0f 2010, Caulder’s aunt inforrned‘ him
Herring was looking for him to discuss a job. (R. p. 90, lines 1-2.) Caulder instructed his
aunt to tell Herring he would be home soon to discuss it; and Herring arrived within five
to ten minutes after Caulder returned home. (R. p 90, lines 4-18.) Herring told Caulder
he was offered money to kill someone (R. p. 90, lines 23-24.) According to Caulder

Hemng was going to meet someone the next morning to be paid, and then they were to

go to the intended victim’s house, ,park behind a barn and wait for him to get home. They
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would then kill him and rﬁake it look like a roBbery. ‘(R. p. 91, lines 3-7 and p. 94, liné
15y They would be paid $3000 for the job;, and the victim lived in Florence. (R p. 91,
lines 15-24.) In the middle of the conversation, Herring recelved a phone call and had to
leave, saying he would call Caulder later that night. (R. p. 92, lines 15-16.) Caulder
thought abéut Herring’s offer for -about an hour, and then went to the Shéniff’ s
Department. (R. p. 92, lines 18-19.) Herring called Caulder‘later that night, but Cauldei ‘
did not answer his phone. (R. p.‘ 99, lines 12-13.) |

Rabon’s son from her ﬁrst- fﬁérriage, James Carlyle Rabén Jr., (Carlyle) also

testified at trial. (R. p. 107, lines 16-20.) Carlyle moved in with Appellant and his hE‘ilf-’

v o
‘brother Dalton after his mother moved out of 't.he home.‘ (R. p. 108, lines 7-13.) Carlyle
testified James Herring also movéd in with Appellant and his brother after the separation.
(R. p. 109, lines 16-20.) Carlyle testified Appellant made many d\isparaging remarks
about his mothéf while he lived there'the summer after she moved out, énd at one point
enlisted Carlyle’s help in surveilling his fnother at Pafrot’s house. (R. p. 111, lines 4-16.)
They arrived at the property around midnight, snuck up on the house, and watched the
house until thé next morning in order to videotape his mother leaving. (R. p. 111, line 18
—p- 112, line 10.) Carlyle testified Appellant knew how to find Parrot s home, despite its
difficult location far off of a dirt road. (R. p.112, 11ne 22 —p. 113, line 17.)

Carlyle overheard conversation‘s between Appellant and Herring, in Whié_h '
Appellaﬁt asked Herring, “Will he do it? How much will it cost? Will he do it for $2060?
Question of that sort.’\" (R.p. 114, lines 12-14.) Carlyle was not certain what Appeliant
was talking about at the time, ;;hough he was' concerned when Appellant asked him if he
knew where he could get a silencer. (R. p. 1 14, line 21 —p. 1 15, .line 4.) Appellant also

asked Carlyle if he knew anyone who would “fuck Randy up.” (R. p. 114, lines 13-14.)
.



Carlyle had been asked to accompany Herring to assaﬁlt Parrot on oné occasion, but the . -
attempt failed. (R. p. 128, line 2 — p. 130, line 19.)

- Carlyle ﬁﬁally realized Appellant’s intentions after 1aw enforcement came out to
speak with Appellant following .Caulder’s report. (R. p. 1 14, lines 23-24.) Appellant told
Carlyle the plan wés td have soméone block the driveway of Parfot’g house and hide.
When Parrot drove upl and exited his car to remove the blockage, the assailant wbﬁld
shoot and kill him. (R. p. 116, lines 11-19.) Shortly after law enforcement began their
investigation and Appellant told éarfyle about the plan to kill Parrot, Carlyle moved out
of the house. (R. p. 117, lines 16-19.) Carlylé later learned Appellant bailed éut Herring

.';lfter his arrest related to this case. (R. p. 117, line 20 — p. 118, line 3.)



ARGUMENT
L
Though unpreserved for review, Wharton’s Rule did not preclude the
conviction of conspiracy to solicit murder, regardless of whether co-defendants were
ultimately acquitted of an additional solicitation charge, because South Carolina
does not recognize Wharton’s Rule as controlling law. Even if this Court does
recognize Wharton’s Rule; the rule is inapplicable here, because more than the .

minimally necessary actors were implicated in the commission of the crimes.
(Appellant’s Issue II) ' :

Appellant’s argument concerning thé conspiracy charge is a shifting house of
cards in which the failure to convict on one crime compels an abandonment of all others. -
Appellant fails to understand the nuances of c.onspiracy and solicitation cri’fnes, however,
'particularly when a.co-defendant is tried and exonerated of one of the crimes charged.
Added to the confusion is an archaic tenant of conspiracy law, which is not-applicqble to
* the facts at hand. Nonetheless, the trial court judge propevrly deﬁied Appellant’s motions
f(;r a directed verdict and new triél. His ruling should be affirmed.

Failure to Preserve Issue for Review

As a preliminary matter, Appellant failed to pre;erve his argument for appellate
review. Appellant’s argument that Wharton’s Rule prohibited his‘conviction for
conspiracy was raised for the ‘ﬁrst in his motion for a new trial. A defendant may not use
a motion for a new.trial to raise an issue for the first time. State v. King, 334 S.C. 504,
510, 514 S.E.2d 578, 581 (1999). In'order to be timely, an objection usually must be
made at the earliest possiblé opportﬁnity. Scott v. Porter, 340 S.C. 158, 167, 530 S.E.Zd_ |
389, 393 (Ct. App. 2000). Moréo&er, while a party need not use the exact namé of a legal
doctrine in the trial court in order to preserve it for appeilate review, it must be clear that _

an argument has been made on such ground. State v. Dunbar, 356 S.C. 138, 587 S.E.2d

691 (2003). Given the nature of the Wharton’s rule argument, which will be discussed in
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detail in the following section, the prdper time for the objection to the conspiracy charge
on that basis would have been at the close of the State’s case, during Appellant’s motion
for a Directed Verdict. Instead, Appellan'tfﬂs directed verdict motion was bas‘ed entirely on
the sufficiency of the evidence. (R. pp .1_50-53.)

Moreover, aftér the verdicts were returned, Appellant moved for a new trial on the
basis of inconsistency of tﬁe verdicts after the jury acquittéd him and his co-defendant of

the solicitation charge:

At this time, Your Honor, I’d like to make a motion
for the thirteenth juror. This is clearly an inconsistent
verdict form that was returned. :

_ Your honor, the defendant, Mr. Moran, was charged
with solicitation to commit a felony and charged with
conspiracy. Your Honor, clearly that has to be two or more
persons involved in a crime for it to be a conspiracy. There
'was no other defendant charged with conspiracy. .

Your honor, by the fact that the co-defendant was
found not guilty of solicitation, that clearly — and as well as
Mr. Moran found not guilty for solicitation, that is clearly
an inconsistent verdict for this jury to return a finding of
guilty for the conspiracy charge.

(R. p. 214, .lines 4—17.) if any argument could be inferred from the objection presented, it
would be because Appellant was écquitte_d of the solicitation charge, it was impossiBle
for him to have been convicted of the conspiracy charge without a co-defendant.
Alternatively, he appears to have argued the crimes merged, and his acquittal of
. solicitation should have also acquitted him of conspiracy to solicit. The judge denied the
motion, responding: | N
My understanding of the law and my reading of the
law is that inconsistent verdicts don’t—I mean exist
anymore or exist in this state. The conspiracy charge

doesn’t say he conspired — the indictment doesn’t say that
he combined or conspired with only this individual.



Individuals can be indicted on conspiracy without

x naming who the conspiracy was with, and'my charge to the

jury was that they could find him guilty on one charge and

not the other, find him not guilty on both charges or find

him guilty on each charge.
(R. p. 214, line 24 — p. 215, line 8.) The trial judge ruled solely upon the scope of
Appellant’s objection, which was concerning the consistency of the charges. At no point
does Appellant mention Wharton’s Rule, nor does he approximate a Wharton’s Rule
argument, which might sound something like “The conspiracy charge was improper
because the underlying crime is already conspiratorial in nature.” Appellant broached the
Wharton’s rule argument only in his post-trial motion, and Judge Brown did not rule on

that issue in hi’s Order denying the motion, dated October 28, 2014. Appellant cannot

argue inconsistency of verdicts, or merger of charges, at the trial level and then introduce

the Wharton’s rule argument in his motion for new trial and appeal. See State v. Hudgins,
319 S.C. 233, 237, 460 S.E.2d 388, 390-391 (1995) (A party cannot argue one ground
below then argue another on appeal.). For all these reasons, the argument advanced on

appeal was not raised and ruled on below and therefore was not preserved for review by

this court. See Staté v. Freiburger, 366 S.C. 125, 134, 620 S.E.Zci 737, 741 (2005). ,
4 Iﬁapp_licabili{y of Wharton’s Rule
A vShould the court conclude the issue was preserved, however, the State submits
Wharton’s Rule is inapplicable. The Rule is somewhat complicated: ““...when the law
says, ‘a combination betweén two perséns to effect a parﬁcular end shall be called, if the
end be effected, by a certain nérne,’ it is not lawful for the prosecution to call it by some
other name; and When the law says, such an offense—e.g., adulfery—shall have a certain

punishment, it is not lawful for the prosecution to evade this limitation by indicting the
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offense as conspiracy.” Iannelli v. United States, 420 U.S. 770, 773, 95 S. Ct. 1284, 1288,

43 L. Ed. 2d 616 (1975) (citing 2 F. Wharton’s Criminal Law § 1604, p. 1862 (12»th ed.
1932)). In sum, Wharton’s Rule prohibits a conspiracy charge when the underlying crime
requires collusion between acfo;s. The Rule prevents the State erm bolstering the
charges of one ¢vi1 by claiming it is actually another, or in other in.stances, charging two
crimes for the same activiti‘e's.1 For example, Wharton’s Rule _wbuld prohibit a charge for
conspiracy to commit adultéry ‘because t§v0 actors are n'ecessaril.y‘ required to act in
concert to commit aduitg‘ry. | | )
Thé courts have acknowledged the Rule’s existence, but have élso been hesitant -
in its application. “Whartén's Rule reflects an era where cénspiracy law was still |
developing, and it traditionally applied to offenses such as adultery, incest, bigamy, and

dueling that were ‘characterized by the general congruence of the agreement and the

completed substantive offense ... > U.S. v. McNair, 605 F3rd. 1152 (2010) (quotlng

lannelli, 420 U.S. at 782.) “Wharton's Rule is, to some extent a relic of the discredited
merger doctrine and should be interpreted narrowly. ... The Rule does not forbid charging

both a conspiracy and the. substantlve offense, even when it applies as 1t merely forbids -

sentencing on both counts.” United States v. Previte, 648 F.2d 73,7 7 (1st Cir. 1981)

United States v. McNair, 605 F.3d 1152, 1215 (11th Cir. 2010).

In South Carolina, the courts have referred to Wharton’s Rule in their analysis,

but have declined to apply it. In State v. Ferguson, the court rejected Wharton’s Rule as

! [annelli, at 785. “The substantive offense therefore presents some of the same threats
that the law of conspiracy normally is thought to guard against, and it cannot <
automatically be assumed that the Legislature intended the conspiracy and the substantive
offense to remain as discrete crimes upon consummation of the latter.”

Iannelli, at 792 Justice Douglas dissent: “Wharton's Rule in its original formu_lation was

rooted in the double jeopardy concern of avoiding multlple prosecutlons
10
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applied to the charge of conspiracy to set up a numbers 1ottery, stating, “it is true thaf in
some cases where concerted action is necessary, as for example in certain sexual

' offenses', it is not perfnitted :;[O charge one in the same indictment with a conspiracy and
also with the substantive crime. The setting up of a lottei'y, however, is not necessari.ly‘

_ one which requires concerted action. One person may set up a lottery or expose it to be

played.” State v. Ferguson, 221 ‘S.C. 300, 303, 70 S.E.2d 355, 356 (1952). .

In State V. Wells, 249 S.C. 249, 257- 153 S..E.2d 904,:908‘ (1967) two former
practicing naturopaths were chaféed with conspiracy to commit the crime of abortion. In
that case, Wells gave a worﬁan who was four months pregnant a séries of injections to
purposely cause her to miscarry. Id. at 254, 153 SE2§ at 906. When the miscarﬁage did
not occﬁr, he referred her to co-.defendant JO;ICS, who would meet her in a hotel room and’
~ open her cervix with an instmmeht ih an attempt to abox_'t the pregnancy. I_ci a';25.5, 153
S.E.2d aat‘ 907. The procedure did not cause an abortion, bﬁt did cause massive
hemorrhaging and infecti>on, requiring the woman to seek medical care. Id. There was no
direct evidence to prove any meeting, communication or agreement between Wells and
Jones. Id. |

On appeal, Wells argued Wharton’s Rule prohibited;the conspiracy to cofn;11it
abortiqn charge because the crime necessarily involved a direct égreement or
involvement of one conspiratc;r with another. Id. at 256, 153 S.E.2d at 907. The court
refused to recognize the application of th_e rule, stating, “qun if it be éoncedéd that such
rule be soﬁnd, it clearly has no application to this case.” State v. Wells, 249 S.C. .249,
257,153 S.E.2d 904, '908 (1967). The court went on to say:

We think it perfectly obvious that the foregoing

‘substantive offense’ which was the object of the alleged
conspiracy can be committed by one individual. For this

11



reason, the rule relied upon by appellants does not apply.
The test under the rule is not whether the woman actually
participated, but whether the substantive offense could be
committed without any action on her part. But, even
assuming that the substantive offense could not have been
committed without the active participation of Franklin, the

_rule still would not apply because it is stated that, “where
more parties participate in the conspiracy than are . -
logically necessary for the commission of the substantive ’

-offense contemplated by the conspiracy, the Wharton rule
does not apply.” " '

State v. Wells, 249 S.C. 249, 258, 153 S.E.2d 904', 908-09 (1967) (emphasis added).

Wharton’s Rule was later mentioned in State v. Crawford, 362 S.C. 627, 608 S.E.2d 886

(2005), but again the Court declined to apply it. As of yet, Wharton’s Rule is ﬁdt the rule
of law in South Carolina. | |

In the ihstant case, Appellant was charged with twe cfimes: 1) conspiraey<to-_
solicit mﬁrder, and 2) solicitation of murder. In these particular crimes, two distinct evils
are afoot. In the first, the State alieged Appellant conspired with another t'o. hire -
someone to commit the murder. In the second, the State tried to show Appellent and co-
defendant attempted to hire someone to commit the crime. The crimes are not merged
together, and conviction of one is not inconsistentvwith conviction of the other. Similarly,
acquittal of one is not inconsistent with cohviction of the other.

The vState alleged Appellant conspired with his co-defendént Herring to approach
Caulder and hire him te aid in the murder of Randy Parrot. Police did not eharge Caulder
with any wrongdeiﬁg because he notified them of the plot. Nonetheless, three actors were
implicated iﬁ-the plan to kill Parrot, but two crimes were committed: the conspiracy
between Appellant and Herring to hire a hit man, and Appellant and.Herring;s 'efforts to

hire Caulder for the job.

12



Appellant argues Wharton’s Rule preclud'esl conviction of thé conspiracy charge
“because the uniawful act — solicitation to corhmit murder—requires the paftfcipation of
more than one person.” (Appellaﬁt_’s Brief p. 2 1 .) Appellant further claims becé}lse he
" was acduitted of the solicitation charge, Double Jeopardy should have prévented his
conviction of the conspiracy charge. Appellant misapplvies .Wharton’s Rul.e to the facts of
" this case, however, and also fails to see the distinction between the crimes charged.

“ Here, facts are somewhat analogous to Wells. Appellant and Herring are the co-
defendants, as were Wells and Jones, and the crime they are»accused‘ of committing
in\;dlved the participation of a third actor. In Wells, the actor was the pregnant woman.
Here, the third actor \«\"as Caulder. As was claimed in Wells, Appe/l.lant. argues‘Wharton’s
Rule prohibits the conspiracy charge because the undérlying crime, solicitation to commit
murder (in Wells it was abortidn), necessarily involves the participation of another.

The court rejects Wharton’s application,bhowever, when “more parties participate in the
conspiracy than are logically necessary for the commission of the substantive offense...”
Wells, at 258, 153 S.E.2d at 909.

Appellant necessarily had to involve another (Herring or Caulder) to be charged
with solicitation, but involving another to recruit a third (Herring and Caulder) was an
escalation of his ;riminal wrongdding. By contrast, had the evidence shoWn Appellant
conspired with and attémﬁted to hire only Herring to kill Parrot, Wharton’s Rule may be
a consideration in S(.)‘me' jurisdictions. However, the court need not addres§ whether South
Carolina recognizes Whértoh’s Rule, because under the fécts of this case;, the Rﬁle is

inapplicable. Thus, Ap_pellant’s argument tha_t. Wharton’s Rule precludes a conspiracy to

solicit murder charge in this case is without merit.

13



- Inapplicability of Double Jeopardy
Concerning Appellant’s claim of Double Jeopardy because he was acquitted of
the solicitation charge, but conyicfed of conspiracy to commit solicitation, Appellant

A

misapplies the law to the underlying facts of the case. A conspiracy to commit a crime

does not merge with the completed offense. State v. Rutledge, 232 S.C. 223, 101 S.E.2d
289 (1957) A conspiracy is a distinct offense in itself and punishable as such,
notwithstanding that fhe object of the. conspiracy has been qccomplished. State v.
Ferguson, 221 S.C. 300, 303-04, 70 S.E.2d 355, 356;57 (1952). Even the éonspiracy
statute contemplates-such é scenario in which a person may be guilty of the conspiracy

but not the underlying crime:
The common law crime known as “conspiracy” is defined
as a combination between two or more persons for the -
purpose of accomplishing an unlawful object or lawful
object by unlawful means.

A person who is convicted of the crime of conspiracy must
not be given a greater fine or sentence than he would
receive if he carried out the unlawful act contemplated by
the conspiracy and had been convicted of the unlawful act
contemplated by the conspiracy or had he been convicted
of the unlawful acts by which the conspiracy was to be
carried out or effected.

S.C. Code Ann. § 16-17-410 (emphasis added). Asa sentencing guideline, the statute
directs the judge to impose no more than the maximum based on a possible nonevent (a
failure to convict, for example). The statute acknowledges the relationship between the

conspiracy charge and the underlying crime for sentencing purposes, but that relationship

14



should not be confused with Double Jeopardy. See US Const. amend. V (“No person

shall be... subject for the same offense to be twice put in jeopardy of life' or limb...”).
In this case, the jury found the object of the sonspiracy, ‘the solicitation to commit

murder, ’.‘w‘as not accomplished, and the jury acquitted the defendants. Two crimes were

| charged: conspiracy to solicit and the actual soiicitation of the murder. Evidence clearly
showed Appellant conspired with Herring to solicit someone to kill Parrot, as Will be
discussed in more detail in the following section. The State was unable to 'cbnvince the

' jury beyond'a reasonable 'doubf, however, Appellant and Herring solicited Caulder tQ
commit the crime. In other words, the verdicts suggést the jury believed they plotted it,
but did ho't believe ther went so far as to actually hire the hit man. Appellant’s acquittél
of the solicitation charge is neither incohsistent nor preclusivé of his conviction of the
conspiracy charge. Inldeed, thejury rightly bslieved Appellant guilty of some wrongdoing

‘and convicted him on the charge they believed was more supported by the evidence.
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II.

The trial court plioperly denied Appellant’s motion for a directed verdiet and
new trial because ample evidence supported the jury’s finding of Appellant guilty of
conspiracy. (Appellant’s IssueI) .

Appellant contends the circuit court erred in denying his motion fbr_a directed
verdict, arguing the evidence did not support the charge. He cites relevant case law from
South Carolina for this contention, but reaches a completely inapposite result. A

“In criminal cases, the appellate court sits in review of erroré of law \only.” State
v. Baccus, 367 S.C. 41, 48, 625 SEE.Zd 216, 220 (2006). An appellate court, reviewing
the denial of a directed verdict motion is concerned wlth the existence, or nonexistence of

evidence, not its weight. State v. Evans, 376 S.C. 421, 424, 656 S.E.2d 782, 783 (2008).

“On appeal from the denial of a motion for directed verdict, the evidence must be viewed .

in the light most favorable to the state.” State v. Brown, 360 S.C. 581, 586, 602 S.E.2d

392, 395 (2004). Ultimately, the question is whether, in view of the evidence in the light
most favorable to the State, a rational trier of fact could find all the elements beyond a

reasonable doubt. State v. Robirlson, 310 S.C. 535, 539, 426 S.E.2d 317, 318 (1992)
(finding any rational trier of fact could have found all the elements of the crime beyond a
reasonable doubt in affirming the denial of a motion for directed verdict and citing

Jackson v. Virginia, 443 U.S. 307‘( 1979)). “Unless there is a total failure of competent

evidence as to the charges alleged refusal by the trial judge to direct a verdlct of acquittal

is not error.” State V. Bost1ck 392 S.C. 134, 139, 708 S.E.2d 774, 776-77 (201 1)

Appellant was charged with conspiracy to sol1c1t murder. A consp1racy is the |
“combination between two or more persons for the purpose oﬂf.,aCCOmplishing an unlawful
object or lawful object by unlawful means.” State v. Crbck‘er; 366 S.C. 394, 621 S.E.2d

890, 896 (Ct. App. 2005). The primary element of a conspiracy charge is the agreefnent
‘ 16 '



or combination, anci an overt act in furtherance of the conspiracy is not necessary to
prove the crime. &, &als;gj'S.C. Code Ann. §16-17-410 (2003) (codifyiné common law
crime of conspiracy). Thus, the conspiracy is complete when the agreoment to commit an
illegal act is formed. The State must provo Appellant agreed with another to solicit a third
to commit murder. Once an agreement has been reached, the crime of conspiracy has

been committed no further act need take place. State v. Crawford 362 S.C. 627, 639,

608 S.E.2d 886, 892 (Ct. App 2005) Solicitation to commlt a felony requires the actor,
with the intent that another person commit a crime, have enticed, advised, invited,
ordered, or otherwise encouraged that person to commit a crime. See State v. Smith, 316
S.C. 53,447 S.E.2d 175 (1993)

At trial, the State presented the followmg ev1dence indicating Appellant actively '
participated in the conspiracy to solicit murder, or from which his partlcipation could be
inferred: | |

1) Both Carlyle anci Caulder testiﬁod about the existence of a plot to kill Parrot,

and the two men’s testimomes corroboratedieach other. |
2) Carlyle testiﬁed Appellant knew where V1ct1m llved and asked Carlyle to
~ assist him in sneakmg up on V1ct1m s house to conduct surveillance. (R. p.
111, lines 11-23.)

3) Carlyle testified he overheard Appellant and Hefiing talking in the kitchen of
their house. Appellant asked Herring, “Will he do it? How much will'it cost?
Will he do it for $2000?” (R. p. 114, lines 9-14).

4) 'Carl‘yle testified Appellant asked him if he knew where he could geta

silencer. (R. p. 115, lines 2-3.)
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5) Carlyle testified Appellant asked him if he knew anyone who “would fuck
Randy [Parrot] up?” (R. p- 115, lines 13-14.)‘

6) Caflyle testified Appeliant discussed the plot against Parrot after law
enforcement came.to their hoﬁse to investigate Célilldef’s report. Appellant
told Carlyle “the plan was somebody Was going to hide at the end of Randy’s
driveway, throw a large aobject in the drivéwéy. Somebody would be hiding in
the woods. When Randy stopped aﬂd exited his vehicle to get to whatever was
blocking the driveway, .somebovdy was going to jump out and shoot him dead.”
(R. p. 116, lines 14-19.)

7) Cauldér testified Appeliant’s employee and friend Herring “went into detail
about somebody had offered him money té kill vsc‘)mebody.” (R. p. 90. lines
22-24)) | |

8) Caulder testified they were to meet the third person the next morning to get
pai.d, then théy were to go kill the man and make it look like a robbery. (R. p.
| 91? lines 3-7.) | |

9 Cauldér did not know much detail about the crime, but was told theA Victim
lived in Flérence, and that‘they. would park béhind a Bam, and then make it

look like a robbery. (R. p. 94, lines 12-17.) .

10) Rabon testified Herrihg would appear at unexpected times and places, such as »

her pléce of business and outside her apartment complex. (R. pp. 65-67.)
11) Rabon testified Moran épproached her in Walmart to return a care packagé to
her, when no prior arrangements had been made to meet. (R. p. 85, lines 3-

/

21)
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Taken in the light most favorable to tfle State, the evidence certainly shows
Appellant formed an agreement with his co—defendant to solicit Caulder to kill Randy
Parrot. As the trial judgevcorllcll.lded, “the Jury, weighing the evidence and testimony in
this Casp, could have reasonably found that Moran conspired with Herring, but never
acted to solicit someone to carry out the plan.” (R. pp. 7-8.) The testimonies of Carlyle
and Caulder filled in the missing details of eaph other to convince the jury of the co-
defendants’ plan. The fact that Caulder never had dealings with Appellant does not
lessen Appellant’s. culpability.

Appellant argues “[i]t is fﬁus impossible for Mr. Moran to have conspired to
commit an unlawfu] act that the jury found he did not commit.' The jury’é verdict is
illogical, and the Court should not iet it stand.” (Appellant?s Brief p. 18.) As stated in

Crawford, the State heed oniy show Appellant jormed an agreement with another to

solicit for the conspiracy charge to 'sténd. The State need not show Appellant actually did

solicit someone. The aptual solicitation is a separate charge, and Appellant was found not
.guilty. Fortunately for Mr. Parrpt, Appellant was unsuccessful in his attgm_pts to solicit
someone to kill him. Our jails are undoubtedly full of criminals who conspired to commit
some heinous crimes but were thwaﬁed in tﬁeir attempts to do so for various reasons. The
outcome, in wh’icp Appellant is found guilty of conspiracy but not the underlying charge,
does not make the verdict illogical; it makes the jur;l/ reasonable.

The circuit court properly considered the existence of evidence frofn whi.chv :
Appellant’s guilt could be determined, and the record amply supports the denial of
Appellant’s directed verdict motion and motion for a new trial. "Accordipgl‘}f, the circuit

court’s ruling should be affirmed, and the jury’s conviction should stand.
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CONCLUSION

- For all the foregoing reasons, it is respectfully submitted that the judgment and

conviction of the lower court be affirmed.
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