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STATE OF SOUTH CAROLINA

: ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Stacardo Grissett, #342817, ) 2011-CP-40-04443
) ) [ - =
Applicant, ) > = 2
) -
V. ) ORDER OF DISMISSAL", = =%
4 v =
) om o 9
State of South Carolina, ) = ‘S
) ox %
Respondent. ) wg, @
) Z
™
PROCEDURAL HISTORY

This mattér comes before the Court by way of an Application for Post-Conviction Relief
filed July 8, 2011. An evidentiary hearing into the matter was convened on Monday, September
10, 2012, at the Richland County Courthouse. The Applicant was present af the hearing with
counsel, David E. Belding, Esquire. The Respondent was represented by Robert D. Comey of

the South Carolina Attorney General's Office.

At the hearing, Applicaht testified on his own behalf. Also testifying was Applicant’s
former plea counsel, Tynika Claxton, Esquire (“counsel™). This Court also had before it a copy
of the transcript of the proceedings against Applicant, the records of the Richland County Clerk
of Court, and Applicant's records from the South Carolina Department of Corrections.

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Richland County
Clerk of Court. Applicant was true bill indicted at the Aﬁgust 2009 term of the Richland County
Grand Jury for Unlawful Carrving of a Pistel, Lynching — Second Degree, Kidnapping and
Strong Arm Robbery (2009-GS-40- 1493/1494/1495). Tynika Claxton, Esquire, represented

Applicant on the charge. On August 23, 2010, Applicant appeared before The Honorable L.
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Casey Manning where he pled guilty as indicted to the Unlawful Pistol and Lynching charges, as

well as pursuant to Nornth Carolina v. Alford to the Kidnapping charge. The State nolle prossed

several charges as part of the plea including a Possession With Intent to Distribute Crack
Cocaine, an unrelated Unlawful Possession of a Pistol, a Carjacking and a Criminal Conspiracy.
Sentencing was deferred at thgt time. Applicant came back before Judge Manning on September
16, 2010, with counsel, at which time he was sentenced to ten (10) years imprisonment each for
Lynching and Strong Arm Robbery, eight (8) years imprisonment for.Kidnapping and one (1)
year imprisonment for Unlawful Possession of a Pistol, all to run concurrently. Applican-t did not
appeal the pleas or sentences.

In the current Application, Applicant alleged he is being held in custody unlawfully for
the following reasons:

. Stiite concisely the grounds on which you base your allegation that you are being held in cunody unlawfolly:
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
arguments presented by both parties at the evidentiary hearing. Set forth below are the relevant
findings of faﬁts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80
(1985).

In a post-conviction relief action, the Applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel'é conduct so undermined the proper functioning of the adversarial process
- that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.E.2d 813 (1985).

The proper measure of performance is whether the attomey provided representation
within the range of competence required in criminal cdses. Courts p;resume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professiona) judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must
overcome this presuﬁaption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms.”
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
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but for counsel's unprofessional errors, the result of the proceeding would have been different."
Cherrv, 300 S.C. at 117-18, 386 S.E.2d at 625. |
lnvo)untao' Guilty Plea )

At the PCR hearing, Applicant alleged his guilty plea was entered involuntarily as
counsel pressured him 1o enter the plea, and counsel failed to fully review and discuss the case
with him to allow him to make an informed decision whether the plead.

Applicant testified he is currently serving a ten (10) yeax; sentence with parole eligibility
after serving sixty-five percent (65%) of the sentence for Strong Arm Robbery and Lynching. He
stated he was initially appointed Jennifer Davis, Esquire, from the Public Defender’s office as his
attorney on the charges, but ended up with counsel as his attorneyafter Davis conflicted out of
the representation due to a “past issue on a juvenile case” with the assistant solicitor that was
prosecuting Applicant’s case, Eden Hendrick, Esquire (hereafter “Hendrick™). Applicant alleged
Hendrick was previously involved in prosecuting him in a juvenile matter. Applicant said he was
arrested in February of 2009 and was incarcerated roughly nineteen (19) months unti} his plea
date in August of 2010. During that time, Applicant said, Applicant met with him three (3) times
at the jail where she mainly discussed Applicant’s health concerns. He explained he was
confined to a wheel chair after being in fight in SCDC which pushed a bullet fragment lodged in
his back from a 2008 shooting into his vertebrae.

Applicant conceded he was involved in the incident from which the charges came, but
alleged that contrary to the State’s contention, it had been a drug deal in which his co-defendant,
Perry Gilmore, tried to pass counterfeit money to the victim/dealer. Applicant said the state was
alleging there was a surveillance videotape of the incident, which he remembered counsel
bringing to the jail to view with him, but said f)e never got the opportunity to-watch the tape.
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Page 6 of 12




Applicant said he spoke with counsel on August 23, 2009, prior to the plea, at which time she
advised him it was in his best interest to enter the plea as it would be an Alford plea under which
he would receive a six (6) year sentence. He went on to say counsel advised him there was
enough evidence to convict him of the charges at trial, but he did not want to plead and believed
he “could beat” the charges at trial. Applicant finished by saying he was involved in the incident,
but not with the things that the State charged him with.

On cross-examination, Appli@t conceded he had told the plea judge he was entering the
plea freely and voluntarily, but said he only did so because he was coached by counsel to give
those answers. Applicz.ant denied his guilt of the charges and said he had lied to the plea judge
. under oath when he previously conceded his guilt at the plea hearing.

Counsel testified at the PCR hearing that she has been licensed and practiced exclusively
in criminal defense for eight (8) years in both state and federal courts. She said after taking over
representation of Applicant, she met with him four (4) or five (5) times, as well as met with his
stepmothef an additional four (4) or five (5) times to discuss the case. She noted she had
reviewed Applicant’s heélth concerns with him during their last meeting or-two, as the solicitor
seemed to think Applicant “was faking it”. Counsel testified she reviewed the entirety of the
discovery file with App]icant during their meetings, including the surveillance videotape which
Applicant had also viewed with Davis prior to counsel’s representation. Counsel noted that the
surveillance video was “pretty good quality” and, although it was hard to see his face, Applicant
and Applicant’s stepmother both agreed it was clear to tell the suspect in the video was in fact
Applicant. Counsel said Applicant admitted his guilt to her during their meetings, but said he

believed he was incorrectly charged based on the facts of the case.
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Counsel went on to say the only plea offer ever extended to Applicant was for a
recommeﬂdalion of concurrent time, but that there was never a plea offer for a six (6) year
sentence, nor did she ever tell Applicant he should expect to get a six year sentence. Rather,
becausé of Applicant’s age, counsel said, she told him she would request the court impose a six
year sentence as that was proportionate to the Youthful Offender Act’s sentence. These were all
issues counsel discussed with Applicant both during the meetings at the jail as well as at the
courthouse in the holding cell on the day of the plea prior to his entering the courtroom. When
asked about Hendrick’s previous prosecution of Applicant on juvenile charges and whether
Hendrick had made a promise to Applicant, counsel said she never requested anothe.r solicitor on
the case as Hendrick never spoke with Applicant during the pendency of the charges and she had
no indication that Hendrick’s involvement would affect the outcome of the case. Counsel
finished by stating she believed she had given Applicant ail the advice and information necessary
to make an informed and voluntary decision whether to plead guilty or proceed to trial, either of
which she would have been happy to do based on Applicant’s decision.

-After a thorough review of the record before this Court and the testimony presented at the
hearing, this Court finds Applicant’s plea was freely and voluntarily entered with the assistance
of effective counsel acting within the range of objective reasonableness required of criminal
defense attorneys. As a preliminary matter, this Court finds counsel’s testimony to be credible
while conversely finding Applicant’s testimony to not be credible. To be knowing and voluntary,
a plea must be entered with a full understanding of the charges and the consequences of the plea.

Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969); Dover v. State, 304

S.C. 433, 405 S.E.2d 391 (1991). In determining guilty plea issues, it is proper to consider the

guilty plea transcript as well as evidence at the PCR hearing, Harrjs v. Leeke, 282 S.C. 131, 318
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S.E.2d 360 (1984). A defendant who eme.rs a plea ;m the advice of counsel may only attack the
vdlumary and intelligent character of the plea by showing that counsel's representation fell below
an objective standard of reasonableness and that theré is a reaso.nable probability that, but for
counsel’s errors, the defendant would not have pled guilty, but would have insisted on going to
trial. Roscoe v. State, 345 S.C.16, 546 S.E.2d 417 (2001); Richardson v. State, 310 S.C. 360,
426 S.E.2d 795 (1993).

Counsel -in this instance  acted well above the baseline standard of “objectively
reasonable™ in her representation of Applicant on the charges and her advice to him on whether
to plead guilty or proceed to jury trial. Counsel re;/iéwed with Applicant the indictments
outlining the charges, the potential sentences he was facing, his constitutional rights, his version
of the facts, the discovery file including the State’s evidence to be introduced against him at trial,
potential defenses to be used at trial and the strengths/weaknesses of his case if brought to mial.
Based on these in-depth discussions, Applicant made the voluntary and informed decision to
enter a guilty plea under which he would obtain the benefit of several outstanding charges being
nolle prossed by th.c State. Accordingly, this Court finds Counsel’s performanée was objectively
reasonable under prevailing professional norms, and his plea was entered intelligently~ and
voluntarily.

Further, Applicant has failed to prove resulting prejudice as he has failed to convince this
court that, but for counsel’s alleged deficient performance, he would not have pled but rather
proceeded to trial to face the three charges as indicted, plus potentially the three charges nolle
prossed by the State as a result of the plea. The evidence in the record and testimony presented at
the PCR hearing firmly convince this Court Applicant acted in his own best interest in pleading
guilty and would have done so regardless of the alleged deficiencies he now complains of,

GRISSETT Stacardo, #342817 — Order of Dismissal (201 1-CP-40-04443)
"~ Page9of12




Applicant's Mental Health

At the hearing, Applicant also raised a vague issue regarding his mental health and ability
to appreciate the nature of the proceedings at the time he entered the plea, alleging this added to
the involuntary nature of his plea. Specifically, Applicant stated he wasn’t sure whether the plea
judge asked him about his mental health at the plea, but said he did have a history of mental
illness and drug abuse. He went on to say he has previous]y been diagnosed “with a mental
iliness”, but didn’t “know what it is™.

Counsel testified she had discussed Applicant’s menta] health history with his stepmother
during the course of their rriectings, and was told Applicant suffered from Attention Deficit
Hyperactivity Disorder (“ADHD™) when he was younger and had some issues with depression,
but was never told of any other mental health issues that raised concemns. She also noted she
never had any concems with Applicant’s competence or ability to comprehend and participate in
their discussions about his case, and said Applicant was an active participant in his defense.

‘Based on the testimony and the record of the piea hearing, this Couwrt finds this allegation
to be without merit. Again, this Court finds counsel’s testimony in this regard to be credible
while finding Applicant’s testimony to be incredible. At the plea hearing, the judge specifically
inquired as to Applicant’s competence and ability to understand the proceedings, including his
mental health history and use of prescription drugs for treatment, during which Applicant stated
he knew what he was doing. The plea record thereafter reflects that, while Applicant showed
some hesitation due to the gravity of the situation, he was fully able to give clear, concise and
appropriate answers to the plea judge. Roughly a month later, Applicant came back before the
Court for sentencing where he was able 10 give a lengthy, articulate plea for mercy to the Court,
but never asked to withdraw the plea previously entered. Therefore, this Court finds the
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allegation to be without merit as Applicant was fully aware of what he was doing and the
consequences thereof at the time he pled guilty. Further, Applicant failed to produce any mental
healthrecords, evaluations, reports or other indication as to what mental health issues he alleges
he is suffering from that would interfere with his ability to understand the proceedings.
Accordingly, this allegation must be denied and dismissed. |
CONCLUSION

Based on all the foregoing, this Court finds and concludes Ll';at the Applicant has not

established any constitutional violations or deprivations that would require this cowt to grant his
'application. Therefore, this application for post conviction relief must be denied and dismissed

with prejudice.

Except as discussed above, this Court finds that the Applicant failed to raise all additional
allegations raised in his ;pplication at the hearing and has, thereby, waived them. A waiveris a

voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairwav

Qaks Villas Horizontal Propertv Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may
be express or implied. "An implied waiver results from acts and conduct of the party against
whom the doctrine is invoked from which an intentional relinquishment of a right is reasonably
inferable." Lyles v. BMI, Inc., 292 S.C. 153, 158-59; 355 S.E.2d 282 (Ct. App. 1987). The
Applicant's failure to address these issues at the hearing indicates a voluntary and intentional
relinquishment of his right to do so. Therefore, any and all remaining allegations are denied and
dismissed. |

This Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
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Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.

Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR

_ counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your artention is

* directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this__/ _ day of *F,LQ— ,2012.

Fifth Judicial Circuit

Camden, South Carolina.
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