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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY RECEIVED

COURT OF COMMON PLEAS
Perry H. Gravely, Circuit Court Judge SEP 28 2015
Case No. 2015-CP-23-03546 SC Court of Appeals
Appellate Case No. 2015-001973
Chemgard, INC. ..o, Respondent,
V.
Darrell Keith Héynes and Chem-Tek, LLC...............coo Appellants.

MOTION TO DISMISS APPEAL

Pursuant to Rule 240 of the South Carolina Appellate Court Rules, Respondent
Chemgard, Inc. hereby moves to dismiss the above-captioned appeal made by Appellants
Darrell Keith Haynes and Chenl;Tek, LLC (collectively “Appellants™).

In this matter, Appellants have attempted to appeal from an order issued by
Circuit Court Judge Perry Gravely on July 17, 2015 that granted Chemgard’s motion for
a preliminary injunction. Appellants made a motion to reconsider seeking only a more
detailed ruling on their motion to dismiss. As shown in the attached Memorandum in
Support, South Carolina law is clear that an appellént must file within 30 days of ’receipt
of the court’s order, which Appellants failed to do in the case of the injunction.

Appellants’ Notice of Appeal should be dismissed.



Respectfully Submit
nold, P.C.

W. Andrew Arnold, Esq.

S.C. Bar No. 065311

712 E. Washington Street
Greenville, South Carolina 29601
aarnold@aalawfirm.com
864.242.4800 864.242.4885 fax

Jeremy R. Summerlin, Esq.

S.C. Bar No. 101383

712 E. Washington Street
Greenville, South Carolina 29601
jsummerlin@aalawfirm.com
864.242.4800 864.242.4885 fax

o ' ATTORNEYS FOR RESPONDENT
September 22 , 2015



THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTYRR ECEIVE] D

COURT OF COMMON PLEAS
SEP 28 2015

SC Court of Appeals

Perry H. Gravely, Circuit Court Judge
Case No. 2015-CP-23-03546

Appellate Case No. 2015-001973

Chemgard, INC. ..., Respondent,
V.

Darrell Keith Haynes and Chem-Tek, LLC....................o.ooa, Appellants.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS APPEAL

Pursuant to Rule 240(c)(2) of the South Carolina Appellate Court Rules,
Respondent Chemgard, Inc. (hereinafter “Chemgard”) hereby submits this memorandum
in support of its motion to dismiss the above-captioned appeal made by Appellants
Darrell Keith Haynes and Chem-Tek, LLC (collectively “Appellants™).

FACTUAL BACKGROUND

Appellants file this appeal from an order of judgment related to a breach of
contract dispute between Chemgard, a Greenville, South Carolina corporation, and one of
its former salesmen, Darrell Keith Haynes. In September 2000, Chemgard hired Haynes
to sell its products and services. As a condition of his hiring, Haynes signed an
employment contract with Chemgard that contained a non-solicitation provision.

On May 10, 2015, Haynes resigned from Chemgard and began working for

Chem-Tek, LLC, which oftfers products and services similar to Chemgard. Chemgard



quickly received notice from multiple customers that they were being solicited by Haynes

in violation of the non-solicitation agreement. The present litigation followed.

PROCEDURAL BACKGROUND

On June 5, 2015, Chemgard commenced this action by filing and serving a civil
action against Appel]ant Haynes arising out of Haynes’s breach of his employment
contract, and seeking both legal remedies and equitable remedies (in the form of a
preliminary injuﬁction). That same day, Chemgard filed its motion for a preliminary
injunction against Haynes. On iune 25, 2015, Chemgard filed an amended complaint
adding Appellant Chem-Tek as a party and adding a cause of action against Chem-Tek
for tortious interference with contractual relations. |

On July 6, 2015, the same day that the court was to hear argUmenfs on
Chemgard’s motion for a preliminary injunction, Appellant Haynes ﬁléd a /motion to
dismiss the complaint as against him on the grounds that the circuit court lacked personal
jurisdiction. Chemgard waived the 10-day requirement to hear such motion, and the
Honorable Perry ‘Gravely heard Chemgard’s motion for preliminary injunction and
Appellant Haynes’s motioﬁ to diémiss for lack of personal jurisdiction. On July 7, 2015,
Judge Gravely issued a Form 4 decision granting Chemgard’s motion for preliminary
injunction and denying Appellant Haynes’s motion to dismiss, and directing Chemgard’s
counsel to submit a proposéd order. Plaintiff submitted an order as to the grant of the
injunction, and Judge Gravely signed the formal order on July 15, 2015. This order was

filed with the clerk’s office on July 17, 2015."

! Attached as Exhibit 1.



On July 21, 2015, .Appellahts filed a Motion to Reconsider.? In their .motion,
Appellants noted that the court’s July 17 order substantively addressed the grounds for
the preliminary injunction but did not mention the basis for denying Appellant Haynes’s
Motion to Dismiss on jurisdictional grounds. Appellants asked the court to reconsider its

ruling on the motion to dismiss enly. (The motion to reconsider does not actually seek

~ reconsideration, but instead it merely seeks a more detailed order denying the motion to

dismiss.) On August 18, 2015, Judge Gravely issued a Supplemental Order’ addressing
only the grounds for denying the motion to dismiss.

Thereafter, on September 15, 2015, Appellants initiated the present appeal of
entirety of Judge Gravely’s July 17, 2015 Order, nearly sixty days after. the Court issued
its Order. Accordingly; this appeal was (1) untimely filed as it relates to the preliminary
injunction, and (2) inappropriate as it relates to the issue of personal jurisdiction, as the
denial of the motion to dismiés is not immediately appealable. * Therefore, the Court
should dismiss the appeal in this matter. |

LAW / ANALYSIS

This Court should dismiss the appeal in this matter because the Notice of Appeal
was not timely filed.

~ This Court should dismiss this appeal because counsel for Appellants filed the

Notice of Appeal beyond the thirty (30) days provided for in Rule.2013, SCACR.

* Attached as Exhibit 2.

> Attached as Exhibit 3. - . 3

* To the extent that Appellants’ appeal concerns the personal jurisdiction issue, South Carolina law is clear
that a trial court’s denial of a motion to dismiss an action for lack of personal jurisdiction is not
immediately appealable. In Mid-State Distributors, Inc. v. Century Importers, Inc., the South Carolina
Supreme Court had to decide “whether the pre-trial denial of a motion to dismiss for lack of personal
jurisdiction under Rule 12(b)(2), SCRCP, is appealable.” 310 S.C. 330, 332, 426 S.E.2d 777, 779 (1993).
The court determined that “[t]here is no finality in a denial of the motion to dismiss for lack of personal
jurisdiction,” id. at 335, 426 S.E.2d at 780, and that, therefore, “the denial of a motion to dismiss under
Rule 12(b}(2), SCRCP, is interlocutory and not directly appealable.” Id. at 336, 426 S.E.2d at 781.



Rule 203, SCACR, provides the following time limits for filing a notice of appeal:
A notice of appeal shall be served on all respondents within
(30) days after receipt of written notice of entry of order or
judgment. When a timely motion for judgment n.o.v. (Rule
50, SCRCP), motion to alter or amend the judgment (Rules
52 and 59, SCRCP), or a motion for a new trial (Rule 59,
SCRCP) has been made, the time for appeal for all parties
shall be stayed and shall run from receipt of written notice
of entry of the order granting or denying such motion.

Rule 203(b), SCACR.

Judge Gravely’s July 17th Order addressed only the preliminary injunction issued
against Haynes, and did not address the court’s denial of the motion to dismiss.
Appellants filed the motion to reconsider on July 21, 2015 seeking to have the trial court
substantively address the motion to dismiss arguments only. Appellants failed to move
the court to reconsider the grounds for the preliminary injunction. Thus, the court’s order
 regarding the preliminary injunction was final on July 17, 2015, and any appeal on that
ground must have ‘_beeri made “within (30) days after receipt of written notice of entry of .
order or judgment."’ Rule 2'03(b),‘SCACR. Because Appéllants’ appeal was not filed until
September 15, 2015, Appellants’ appeal is untimely and must be dismissed.

CONCLUSION

Appellants have failed to timely file the notice of appeal within 30 days of the

trial court’s order granting ‘a preliminary injunction. Based on Respondent’s argumenj(s

and supporting authorities, Respondent asks that the Court dismiss the appeal in this

matter.



September 22, 2015

Respectfully Subma

ojd, P.C.

4V. Andrew Arnold, Esq.

S.C. Bar No. 065311

712 E. Washington Street
Greenville, South Carolina 29601
aarnold@aalawfirm.com
864.242.4800 864.242.4885 fax

Jeremy R. Summerlin, Esq.

S.C. Bar No. 101383

712 E. Washington Street
Greenville, South Carolina 29601
jsummerlin@aalawfirm.com
864.242.4800 864.242.4885 fax

ATTORNEYS FOR RESPONDENT
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{OF SOUTH CAROLINA"

COUNTY OF GREENVILLE

REL

IN THE COURT OF COMMON PLEAS ;'zé*g

wmi? F’Pi 4 ‘18

- Chemgard Inc vs. Darrell Keith Haynes co ' \' . ;) i

mg :rbntranon subjectto 'ngh
) .;Other :

C OURT RUL!NG IN TH]S APPEAL

r

Sce attached. order, S Statemt.nt ot Judgment b)> he C‘ourt

" Dated at G‘)’féenv,,ine, Soigth?’c;;gr,olin_a, this .

" Court Repoter: .|

Paul B, Wickensimer .. Gréénville Cotint
.. Clerkof.Court’ -

LI’F()RM1M



Ji ACQWRT OF COMMON PLEAS
,?CQE.\;C ¢
' g le_lRACtlon No. 2015-CP-23- 03546

17)Pﬂ q ‘18

between Plamtlff and. Defendant. Darrell Keith Haynes ("Haynes") Both parties presented
memorandums of law and affidavits in support of their réspective: posmons and ‘were: represented

by counsel ata hearmg on July 6, 2015, After a full consmeranon of the legal and factual issues -

presented to 4thxs Court thlS Cour’t finds. and rules as follows:'

FINDINGS OF FACT

Defendant:Hays

Cherngar:i s 'a"Sou,t_h. Caroiina corporat'iori that sells and’ distributes chem igls,

3 ~ chemical products, and equipment, including water management systems, both at ;getailn.for-‘

wholesale Chemgard:is. also in the business of sememg equlpment that: uuhzes or consumes the

pmducts sold by Chemgard

! The Court’s findings of fact and conclusions of law. are prelxmmary in nature and based upon the récord before it,
including the Verified Amended Complaint, Employment Agreement at issue, Affidavit of Darrell Keith Haynes, .-
Memorandums submitted by the pames and -arguments of counsel during the hearing, Such faétiiil: findings: and f

conclusxons of law based upon them m this: Order- may ulumately be proven or dtspmven ‘by: e _‘ldence unearthed 4
andfor esmbhshed in the dxscovc,ry prmess and- brought fonh ata mal on the merits... ' o




A

3. On September 15 2000 Chemgard hlred Defendant Haynes and Haynes 51gned

an. Employment Agreemem with Chemgard before beginning his employment

A ThlS agreement contamed a non~sohcxtanon provision. In the agreement, Haynes

- covenanted:

. that.during the course of his/her- employment by-the Company and; fo”:a“ nod'of :
" twenty- four (24) months after termmatlon of his/her employment he/she wxll not

(1) [s]olmt or, call on, either directly or- indirectly, any customer of the
Company for tho purpose of sellmg any;,:products or. scrv1ces sold by the

\employment Haynes was’ the only Chemgard salesman in Georgla
6..  ‘Because of Haynes’s agreement to the non-solicitation provisions;. Cﬁemgardp” '

‘i-:,rp'vi.de;d ‘

aynes. w1th customer mtormanon, busmess mformanon and - other. mformanon it

clalms to‘ e“c, nf’ dennal@,\ :
7‘. ~ When Haynes started at Chemgard, Chemgard provxded Haynes wnh muluple

ustomer accounts wonh approxxmately $200, 000 00 m blllmgs Haynes was responsxble -

Fasponger
“for promotmgi ales agrowth and for regularly servicing the establxshed eustomer accounts.’
8 ._ On May. 10?,201‘5, Haynes voluntarily resigned from Chemgard without providing
Chemgardwit}_h the oontractually-requi;e,d_3“0~days" written noticé. On May 11, 2013, Haynes

began workmg for: Defendant Chem-Tek; LLC (“Chem ek”),acompetltqrofplamnff

o ssEaikagts -

,}z:»;’»\m\:*;.f« R Y O L
9 After his resignation, Haynesbegan engaging in-direct: solicitation of Qhemgard‘s«

-eXisting .customers on behalf of Chem-Tek. Several of ‘Chem_gard’s, customers. have si:npve’ )

. cancelled their accounts withJChemgarcl and switched to.Chem=Tek.



TEGT

10;;', Such sohcltatton 1s a vzolanon of the ncn»soh“ itati

Employment Agreement“‘?% g o ‘ . .

: 1L Plamuff is currently without a salesman in Georgta and ‘Alabama’ to semce the

o accounts that Haynes was servacmg prmr to his restgnatmn.

&

'12 vadence presentcd by the Defendants mcludmg the Afﬁdavu of Darr‘:ll" Ketth h

“An trtjunctton is a drasttc remedy xssued by the court dn, 1ts'f wdlSCI‘éﬁ()ﬂ to’ "~p;réVent?i‘\
lrreparable harm suffered by the piamtsz ” .Scratch Golf Cn V. Dunes W. Res:dentral Golf o
: Props Inc 361 S.C «117 121, 603 S.E. Zd 905, 907 (2004). To obtam an. mjunc‘uon P aintiff -

must allege facts sul‘f cnent ~ 5 'tute a cause. of action for mjunctmn and demonstrate the

mjunotmn s reasonably necessary to protect the legal rights’ pendmg m the htxgat;on Coumy of

« wﬁh . “\N”n’m‘%{‘\"‘%h

enudement to‘ an mjunctmn \ the plamtlﬂ“ must show that “( 1) 1t would‘suffer 1rreparable ‘harm 1f '\

the mjunctton is not’ granted (2) it; w1ll likely succeed on the ments of the lxttgatton, and (3) there .

is an mddequate remedy at law ” Seratch Golf; 361 'S.C. at 121 603 S. E 2d at 908

A. Chemgard presented sufficient-evidence to estabhsh tt may suffer 1rreparable : .
harm in vabseme of an lmunctmn

: Chcmggnd»has :epresemgasfsuﬁtcsen‘f evidencs? to-establish:& prima facze ‘case’ th;it; it has'

AT

suffered. and will: u:mtmue to suffer irreparable injury in'the form of lost busmess, lost. custome{

,“,,goodwlli and a- damat,ed business reputation if Haynes is not prcvented fmm sohcmng

by
iy



Chemgard’s currént ciistomers on béhalf of his new employer. If a'court’s failure to. grant a
preliminary injunction: créates the likelihood of permanent loss of customers to a competitor or

‘ ?;he foss .of Qoawﬂl, th@,irgepanible ih’jury pro,n‘g\‘is' satik\éﬁ'éd,Sééi fﬁ:’iinie)?«v; thgugalzﬂes. Def.

E a‘x

dge of Chemgard’s customers and pncmg If 'Ha\ynes 1s' as Plamtxff \

clé:m‘s, usmgi-this
_infommti‘()n to solicit Chemgard’s customers with knowledge of Chemgard’s alleged confidential -
ihfofma‘tion it may likely result in .pe'rmanent damage to Chcrﬁgard?smelatiqnship and-.goodwill
with its customers Thcrefore, the Coun finds an mjunctxon is: appropmate in order to guard

‘a;_,amst this potentxal sm,parable harm

B Chemgard Has Made a Przma Facze Showmg th t,lt Wlll leely Succe d‘ \

A \the Merlts
Plaintiff has presented evidence. sufficiént to make a prima facie “showing that it will

likely succeed on the merits of this case at trial on.one or more of"its~'cla'ims. Transcon -G&S‘Pipe'

ESiias N

Line Corp. v.. Po;ler 252 §.C. 478, 481 167 S. E 2d 313, 315 (1969) ("It is wéll settléd that; in

detemainifng .whether a temporary injunction should issue, the merits of the case are not to-be
considered,. except in so fzir as they may. enable the -court to detr:nnihc;,whether a prinia facié
'showing has been'made.”).

Based upon the allegations in the Verified Amended Complaint-and ‘evtlcylenée' presented

to\t\hc'C:oAurt, Hayne’s; fr'em'a‘i‘ns ;bou’rid by the restrictive: cOvegants whigh he V()iluntaxji’l




restramt of trade are against pubhc policy,- those in parnal restramt supported by vahd
: ;xconsnderatlon and whlch are. reasonable in their operanon, are vahd and bmdmg Starzdardz A

Regxster Co. v. Kerrzgan, 119 S. E 2d 533, 536 (S.C: 1961)

»South Carolma courts have apphed the followmg test to; determme whether covenants not

te should be upheld

o o L The covenant must be. necessary for the protectlon of* the employers iegmmate
T e interests;

Provxsxons must not be unduly harsh in curtallmg the employee s legmmate eétfort
to.gariia hvehhood o . c . ‘

,‘5'". The covenant or contract containing the covenant ‘not. to compete must be
‘ supported by valuable consideration.

Strmger, 424 S.E. 2d at 548

The restrictive covenants. in Haynes Employment Agreement appear to meet all of these Co

reqmrements for enforceablhtv under ‘South Carolina law Accordmgly, P]amnff has made a
prima facze showmg that it will likely prevail on the merits.

B The Restrictive, Covenant is Desxgned Ato Protect Che gard’
LegltimateBusmess ‘Interests - ) :

of @,h 1] gard?sf'lég‘itimatef bhsine’ss interest iﬁ"’upﬁolding the non-sohcn is

the protecnon of its' stock’ of customers. whxch is “the most important smgle asset”” of 1he

e Data ~Prodz4éts, S ,
W LY \‘E%Q»EK;,&,\Q e ,

Sy R

busmess Standard Regzster I 19 S:E. 2d at 539 (emphdms added) sée al’

Jnc V.. Murray, 2006 WL 46'3588 *3(D.S: (, Feb. 23 006)

A Addjiionally? an employer has a legitimate interest in preventing. disclosure and use of

. conﬂdentzal trade secref, or other proprxetary mtormanon or knowiedgc that the: employeevhas




P

el

- possess and is- utilizing s:uc,h information. See. Wolf, 420 S.E2d at 222 (to the extent the

’mformatmn is. useful to the new. employer .in selling its products it is demmental to the old

employer who had the: restnctlon)

Based upon what has been presented to the. Court it. appears that the restrictive covenants

. "m this case are tallored specxfically to protecl Chemgard’s business interests and relationships

A ‘?A;.t'

‘legltlmate purpose and the ev1dcn<,e before the Court at thxs stage does not show they a.re

overly broad as exceedmg the boundanes necessary ‘to’ protect such busmess mterests.

2. The Restrutmns Contamed in the Employment Agreement are‘ff e
Reasonable in Scope, Time, and Place.

The non~sohc1tat10n compete covenant in- the Fmployment Agreement contams

B _f‘customer-based rather than gcographxc restrictions. This two-year customer based restm,n )

’:-‘nearly 1dennca1 to others that South Carolma courts have upheld as reasonable and enforceable. o

As notcd above covenants thh temporal duration of two years have repeatedly bcen enforced in

e «;f‘»trenforcedble under bouth Caro]ma law. Rockjord M,ﬁg, 296 T Supp 2dat 689

3. None of'the Restrictive Covenants by - whlch Haynes is Bound Unduly
Affect Hls Efforts to Earn a Livelihood.

The restncnons on Haynes are- rcasonab]c asithey-are lxmlted 1’ tim
Isohcxt 18 enforceable for a period of two years and does not continue mdeﬁmtely Havnes is free

to work asa salesman anywhcre he wants as long as he does not solicit, Chemgard s customer




H

appropnate 0 bef‘ "forced agamst him.« ' ’ B W

R e

s

4, The Covenants Applicable to Haynes are Reasonable from the‘ o
Standpomt of Public Policy, - - S

s

The pubhc interest . is, best served by upholding: and enforcing the vahd ontractual :

agreements between two pnvate parties. “Sound public: pohcy generally: reqmres the enforcement’

of contracts freely entered mto by the pames » Wo{f 420 S E.2d at 221. No pubhc mterest would

because Chemgard and its competitors will continue to provide their services to thexr customers

and the gegera]»ez‘)qblic. Consequently, public policy rests in favor of Chemgard.

s. The Employment Agreemeént was Supported by Valuable
Consideration. ' ’

Haynes was required to sign his Employment A greement as a condition of being: hnred by

Chemgard that is, the Ag,reement was-ancillary to his initial contract of employment. Therefore,' '

under South Carolma law, there was valuable consideration sufficient to support Hayne'

promises m the Employment Agreement. ‘ o

D.  Chemgard Does Not Have an Adequate Remedy At Law..

and goodwill is 1neparab1e. If confidential information is used to solicit' a Chemgard customer,

- the future lost income becomes -difficult, if not impossible, to calculate with the requisite.
customer. - There is no adequate remedy at law: for the permanent loss of a customer or the
'da'mage'to Chemgard’s goodwill. Uriless Haynes is. immediately enjoined from br_eaehihg the:

Agreement Chemg,ard’s business; confidential information and. customer relanonships may beg

5

permanently impaired.

VT
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P}amttff’ s Motion- tor Injunctwe Reixef as: follows.

f

Defendant I—Iaynes~1s enjomed from sohcmng or cailmg on exther dlrectly or mdlrectiy

s

Clrcmt




State otsSouth Carchna
COUNTY OF Grf envme

 Chemgard, Inc

Darrell Keith Haynes and Chem-Tek, LLC
‘Defendant ‘

form#

Plpinﬁff '

- Fidelity and Deposit Company- of Maryland

Home Office: P.O. Box 1227, Balnmore,MD 212031227

IN THE Common Pleas COURT

CAUSE NO.

INJUNCTION BOND

‘We unidertake that the plaintiff in the above entitled cause shall pay’ to the defendant all: dmnag&s '
and costs’ whxch may accrue:to him:by reason of the injunction.of this action, not.to exceed the sum. of -
($15.000 00) Fxﬁeen Thousand and. NO/I 00 Dollars .

'Witness our hands this 8%, day of July 2015,

’B‘Y' :

" FIDELITY/AND DEPOSIT COMPANY OF MAR

By: L fe—

‘ 7/ * Attorney-in<fact.
Carl L. Boyer : .




Power of Attomey
FIDELITY AND DEPOSIT COMPANY OF MARYLAND.

KNOW ALL MEN BY THESE PRESENTS That the FIDELITY AND DEPOSIT COMPANY OF MARYLAND a

corporation of the State of Maryland, by THEODORE G. MARTINEZ, Vice Presideri, and. ERIC D BARNES Assnstam

-Secretary; in pursuance of: authority granted by Article V1, Section 2, of the By-Laws: of sald Qmpr

the reverse side heredf and are hereby certified to be in full force and efféct on the: date

consmute and appoint Hugh, B, MCGOWAN, Hugh M. MCGOWAN Shoi 1
: Indianapohs, Indxana, EACH Ms true-and lawful agent.and . ; Y

its behalf as surety, and as l(S act and deed: , each in.g 1

($1,000; 000) and the ut ; A esT presems, shall ; s bmdmg upon said
Company, as fuIIy and: ampl e ¢ & J d Osegyt ﬁ‘% één. duIy executed and acknowlcdged by the ;.
\ regularly elected officgrsdf the any af itsothbd mBRitimore, Md ‘in.their own; ‘proper persons: This power of. attomey
" tevokes that sssued; el p NancyATAYLOR Hugh M MCGOWAN Sheila’K
5 Cynthxa‘ ¥ ; eptember ‘18, 2006; v
) does hereby certify that the extract set.foith.on the reverse side hereof is-a:true copy of
Section 2, of thie BwaAWS of said Company, and is now in force. :

CIN WITNESS WHEREQF, the said Vice-President and Assistant Secretary have hereunto subscribed their names and

affixed the Corporale Seal of the said FIDELITY AND DEPOSIT COM:PANY OF MARYLAND, this 2nd day of Qctober,
A.D: 2006.

VI,

i i
B

ATTEST: - FIDELITY AND DEPOSIT COMPANY OF  MARYLAND -

Eric D. Barnes A’.’m%iﬁv(bn( Sec}et:?ry Theodore G: Martinez
State of Maryland ] ss
City of Baltimore J

On this 2nd day of October, -A.D. 2006, before the subscriber; a. Notary Pubhc of the State' of Maryland chily
-commissioned and qualified, came THEODORE G. MARTINEZ, Vice Pres 1dem and ERIC D. BARNES, Assistant
Secretary of the FIDELITY 'AND.DEPOSIT COMPANY OF MARYLAND 10 me’ personally known.to be,_the mdmdua]s
nd-officers described i m and, who.éxécuted the Jpreceding instrument, and thcy each’ acknowledgcd‘the executio of:
uly sworn, severally dnd each for himself deposeth and saith, that they“are the said; si0f
fo he.'séal -affixed to' the’ preceding instrument:is the’ C‘orporatc Seal of said’ C. W anditha id
Cof%omte Sealvand;thelr sxgnatures as'such officers were duly. affixedand subscnbcd tothe qaxd instrument by the au ority
and. dxrecnon of the said: Corporation.

IN TESTIMONY WHFREOF I have hereunto set my hand-and affixed my Official Scal the day and--year- first. above
written. , : o

\mlm,,,

\x‘:e\' 2%

R
)

. Maria D. Adamski | ’ . Namry Publw
My Commission Expires: July'8, 2007
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STATE OF SOUTH CAROLINA ) :
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )
)
Chemgard, Inc. ) CASE NO.
[ Plaintiff ) 2015-CP-23-03546
)
V. ) MOTION AND ORDER INFORMATION
. ) FORM AND COVER SHEET
Darrell Keith Haynes And Chem-Tek, LLC )
X Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
W. Andrew Amold, Bar No. 65311 Joseph O. Smith, Bar No. 77475
Address: Address:
712 E. Washington Street, Greenville, SC 29601 P.O. Box 10529, Greenville SC 29603
phone: (864) 242-4800 fax: (864) 242-4885 phone: (864) 349-2600 fax: (864) 349-0303
e-mail: aamold@aalawfirm.com other: e-mail: jsmith@roecassidy.com other:

(| MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and II) o
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ ] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)
SECTION I: Hearing Information
Nature of Motion: Motion to Reconsider
Estimated Time Needed:30 minutes Court Reporter Needed: [X] YES / [ ] NO
SECTION II: Motion/Order Type

Written motion attached
] Form Motion/Order
I hereby move for relief or action by the court as s t forth in the attached proposed order.

M 0 July 21,2015

Sigpdtureof Attorney for [_|Plaintiff / [X|Defendant Date submitted
4 SECTION III: Motion Fee '

(] PAID ~ AMOUNT:
[J EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect

[_] Indigent Status ] State Agency v. Indigent Party
[] Sexually Violent Predator Act [] Post-Conviction Relief
[ Motion for Stay in Bankruptcy
{1 Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[ ] Other:
JUDGE’S SECTION
[C] Motion Fee to be paid upon filing of the attached
order. JUDGE
[] Other: '
CODE: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:
] MOTION FEE COLLECTED:

[ ] CONTESTED ~ AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Chemgard, Inc., ) C.A. No.: 2015-CP-23-03546
)
Plaintiff, ) \
)
v. )
) MOTION TO RECONSIDER
Darrell Keith Haynes and Chem-Tek, LLC, )
)
Defendant. )
)

The Defendants, Chem-Tek, LLC and Darrell Keith Haynes (hereinafter collectively
“Defendants™), by and through their attorneys, hereby move this Court pursuant to Rule 59(e) of
the South Carolina Rules of Civil Proccdure; to reconsider the Court’s July 17, 2015 Order
entered by the Honorable Perry H. Gravely.

| Defendants’ motion is made upon the following grounds:

1. On July 6, 2015 the Court was scheduled to and did hear arguments on Plaintiff’s
Motion for Temporary Injunction.

2. That same 'day, pursuant to the agreement of the parties, the Court also heard
arguments on Defendant Haynes’ Motion to Dismiss under Rule 12(b)(2) for lack of personal
jurisdiction over this Defendant. |

3. The Court issued a Form 4 Order dated July 7, 2015 denying Defendant Haynes’
Motion to Dismiss and granting Plaintiff an injunction. It instructed Plaintiff counsel to prepare
a formal order. (Exhibit A).

4. The Court entered a formal Order on July 17, 2015.
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5. The formal Order substantively addresses the injunction but does not mention the

basis for denial of Defendant Haynes’ Motion to Dismiss.

6. Defendants respectfully ask the Court to reconsider its ruling on Defendant

Haynes® Motion to Dismiss, and issue a substantive order setting forth the grounds for its ruling

on that motion.

Defendants make this Motion pursuant to Rule 59 of the South Carolina Rules of Civil

Procedure and respectfully request that this Court reconsider the Order.

This motion will be based upon the pleadings, depositions, affidavits, applicable law, and

such other documentation or memoranda as may be submitted prior to any hearing on the motion.

s
ny 2l 2015
Greenville, South Carolina

Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A.

L7 P <G

es H. Cassidy, S.C. Bar # 1160
Joseph O. Smith, S.C. Bar # 77475

1052 North Church Street
Greenville, S.C. 29601
(864)-349-2600
(864)-349-0303 fax
JCassidy@roecassidy.com
ISmith@roecassidy.com

Attorneys for the Defendants
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT
Chemgard, Inc., C.A. No.: 2015-CP-23-03546
| Plaintiff, |

V.

CERTIFICATE OF SERVICE
Darrell Keith Haynes and Chem-Tek, LLC,

Defendant.

This is to certify that I did cause on this 21th day of July 2015, a copy of Defendants’
Motion to Reconsider to be served in the above-entitled matter on the person(s) listed below by

enclosing a copy of same in an envelope with sufficient postage thereon prepaid in the United States
mail, addressed as follows:

W. Andrew Arnold

Jeremy R. Summerlin

The Law Office of W. Andrew Arnold
712 E. Washington Street

Greenville, SC 29601

-

Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A.

\

e NISH N a

Ellen S. Griffin v\
Paralegal to Joseph O. Smith

Greenville, South Carolina
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FORM 4

““" STATE OF SOUTH CAROLINA ~© -7 - 'JUDGMENTIN A CIVIL CASE -
COUNTY OF GREENVILLE - ' - : CASE&NUMBER 2015CP2303546
IN THE COURT.OF- COMMON PLEAS ‘ ' '
ChemGard Inc. , Darrell Kelth Haynes
‘ and Chem-Tgk LLC.
. ’ B e
PLAINTIFF(S) ‘ R DA.N,T(S)"“ -
' ' : s o Attomey for: ] . Plaumff efe‘gﬁam 'é‘;
"| Submitted by: ~ - [Jseit: Rep;eqented Lm ant T A

DISPOSITION TYPE (CHECK ONE)

‘;t‘for a mal by _)ury ’ ve b
1 SION: BY THE C RT : on afie'totrial or hearmg before the court fThe issues have been u
= decision.rendered. [_] See Pdge 2 for additional information.

|

ACTION DISMISSED (CHECK REASON): [J Rule 12(b), SCRCP;’ : D Rule 41(a), S('I_&CP {ﬁol(chejusun),
[J Rule 43(ky, SCRCP (Settled); [T Other: o m o -,n
[C] ACTION STRICKEN (CHECK REASOI!) [] Rule 40()). SCRCP; . Bankruptcy, . ot =
E] Binding arbitration, subject to right to restore to.confirm, vacate or - [ Other: . : . ‘
modify arbitration award -
- DISPOSITION OF APP AL TO THE CIRCUIT COURT (CH:ECK APPLICABLE_BOX) o

Remanded . ‘Other

s NOTE TTORNEYS ARE RESP@NSIBLE FOR NOTIFYING LOWER COURT TRIBUN AL GR ADMINISTRATIVE’AGENCY OF TI'IE
< »CIRCUIT COURT RULING IN THIS APPEAL."
>IT 1S ORDERED AND ADJ UDGI:D . Sée attached order; (formal order to follow) [:}S\mt\emgng of Judgrment By the Court: The

Plamuff/Appellam s Motion to Contmue is granted. A ’
ORDER INFORMATION

Thiis order (] ends [ does not end the.case. . E
Addmonal Informanon for the Clerk I o e el o

INFORMATION FOR THE JUDGMENT INDEX
“Complete thls section below when the Jjudgment affects title to real or personal property or if. any amount should be enrolled ki
there'is no Judngent,mformatlon, mdxcate *N/A” in one of the boxes below. A : L

‘,Judgment Agamst ; 1 t. Amount To be' Enro
(List’ namo{s) below) o :(List amigunt(s)'below).-*

PP

If appl'icable,’describe the?pmpérfy, irIcludiné tax map information \a‘nd’addres;@; i‘éféreri'céd in the order:

The judgment. mformatlon above has. been provided by the submxttmg party. stputes concemmg the amounts contained
.in this form°may be addressed; by way of motion pursuant to.the SC’ Rules of Civil: Procedure - Amounts tobe computed
such as ‘interest or additional taxable costs. not available at the time the form and final order’ are submntted to the judge
may be provided to the clerk. Note' Title abstractors and researchers should ‘refer to the official court order for-

) ;udgment detalls. :
% 7t Lk/\ 2155 8/17/2015

fcuit Co "/(rt Judge _ Judge Code - Date
CPFORM4C * T
SCCA SCRCP Form 4C, (Revised 3/2013) :




For Clerk of Court Office Use Only \

This judgment was entered o’i! ! g,l!isa copy mailed first class or placed in the appropriate attorney’s box org ggtomeys of record or
to parties (when appearing pro se) as follows:

Mndrewd W Arnold, | Jdumes H Cassi
Uogepn Owen Smetn
ATTORNEY (S) FOR THE PLAINTIFF(S) ' ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF GREENVILLE Civil Action No. 2015-CP-23-03546
CHEMGARD, INC., |
Plaintiff, o
] “ - SUPPLEMENTAL ORDER
V.

DARRELL KEITH HAYNES AND
) CHEM-TEK LLC

Defendants

‘ )
Defendants filed a Motion to Reconsider the Order denying Defendant Haynes’ Motiéf
to Dismiss pursuant to Rule 12(b)(2). The Order denying/ Defendant Haynes’ Motion was set

forth in a Forrn 4. Order with instructions for Plaintiff's counsel to-submit: a formal order but the

:"final order did not cover the Court's denial of Defendant Haynes Motlon to.Dismiss. Therefore

thlS Order is snbmxtted ‘as a Supplemental Order and only addresses the Court's denial of
Defendant Haynes' Modon to ,Dismiss under Rule 12(b)(2), SCRCP.

In the Amended Complaint the Plaintiff seeks an injunction against Defendant Haynes,
former employee based ona Covenant Not to Compete contamed i, -an Employment A reeme‘
entered into by‘,Defenddm Haynes and the Plaintiff. Defendant' Hayne‘s, in his Motion to DlsmlSS?
requested that thé Amended Complaint be dismissed as to him under Rule 12(b)2) for lack of
personal jurisdiction. In support of *his Motion to Dismiss, Defendant Haynes submitted an

~ Affidavit asserting that he was a resident of Georgia and that all of his actions in relation to the
negotiations and acceptance of the Employment Agreement and all work performed under the

\ agreement took place outside of South Carolina..
A il
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In determining whether Defendant Haynes is subject to personal jurisdiction in this state,
the Court must undertake a two-part analysis: (1) whether the cause of action falls within South
Carolina's Long Arm Statute, and (2) whether the Defendant has sufficient "minimum contacts”

to satisfy the due process requirements. See Springmaster, Inc. v. D & M Mfg., 402 S.E.2d 192

(S8.C. Ct. App. 1991).

The Court finds that Defendant Haynes actions fall within the South Carolina Long Arm's
statute, South Carolina Code Section 36-2-803(A)(7) which states as follows:

A court may exércise personal jurisdiction over a person who acts directly or by

agent as to a cause of action arising from the person’s: ......

(7) entry into a contract to be performed in whole or part by either party in this

State...
The Employment Agreement in question between Defendant Haynes and the Plaintiff states that
the Plaintiff is a South Carolina corporation and according to evidence submitted, all actions by
the Plaintiff originated from South Carolina including payment to Defendant Haynes. Further,
Defendant Haynes attended periodic sales meetings in South Carolina. Therefore, the Court
finds that the Plaintiff, as a party to the Employment Agreement, had entered into a contract
which was to be performed at least in part within this state and the South Carolina Long Arm's
statute would apply. |

Now the Court must consider ‘whether the exercise of personal jurisdiction over

Defendant Haynes is appropriate under due process and "comports with the traditional notions of

fair play and substantial justice.”" Springmaster, Inc., 402 S.E.2d 192 (citing Hammond v. Butler,

Means, Evins & Brown, 388 S.E.2d 796 (S.C. 1990)). In the matter before this Court, the factors

supporting the exercise of personal jurisdiction are as follows:
1. Defendant Haynes entered into an employment agreement with a South

Carolina corporation with its principal offices located in South Carolina;

Page 2 of 3 W ? —
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2. Payment tb Defendant Haynes originated in South Carolina;

3. Defendant Haynes attended sales meetings in South Carolina on a periodic
basis;

4. The employment agreement contains a provision stating that "This agreement
has been executed and delivered in, and shall be interpreted, construed, and
enforced pursuant to and in accordance with the laws of the state of South
Carolina.” (Employment Agreement, 10(c)); and

5. All notices to be provided to the Plaintiff from Defendant Haynes were to be
delivered or mailed to the Plaintiff at its Greenville, South Carolina address.
(Employment Agreement, 10(f)).

Based on these factors, the Court finds that Defendant Haynes maintained sufficient contacts and
the exercise of personal jurisdiction over Defendant Haynes in this matter does not offend due
process or Defendant Haynes' right to "traditional notions of fair play and substantial justice."

See Berkeley PG Corp. v. Southbank Investment Grp., Inc., 353 S.E.2d 305 (S.C. Ct. App.

1987).

Therefore, Defendant Haynes’ Motion to Dismiss is denied.

IT IS SO ORDERED. %ﬁ / /(
P,erry H. Gravely

Judge, 13" €ircuit

August /7 ,2015

Greenville, South Carolina

Page 3 of 3
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY

COURT OF COMMON PLEAS E C E
Perry H. Gravely, Circuit Court Judge - B
_ Po
Case No. 2015-CP-23-03546 SC¢q 8 2015
: urt 0
Appellate Case no. 2015- pr,Oea/s
Chemgard, Inc. ................... e Respondent,
V.
‘Darrell Keith Haynes and Chem-Tek, LLC..........ouvveeeieeeiiie e Appellants.
CERTIFICATE OF SERVICE

I, Jodie D. Fowler, Paralegal for W. Andrew Arnold, do hereby certify that on September
23, 2015, I served upon the below-named individual Motion to Dismiss Appeal by depositing a
copy of the same in the United States Mail, proper postage affixed thereto, in an envelope
_ addressed as shown below:
James H. Cassidy, Esquire
Roe Cassidy Coates & Price, P.A.

1052 N. Church Street
Greenville, SC 29601

Lo D S0 e

DIE D. FOWLER
aralegal to W. Andrew Arnold
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law office of

W, ANDREW
ARNOLD

RECEIVED

September 23, 2015 | SEP 28 2015

Jenny Abbott Kitchings : SC COUft of Appea[s
Clerk, South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

RE: Chemgard, Inc. v. Darrell Keith Haynes and Chem-Tek, LLC
Case Number: 2015-23-CP-03546
Appellate Case Number: 2015-001973
Dear Ms. Kitchings:
In reference to the above, enclosed please find original and six copies of the Motion to Dismiss
Appeal and related documents for filing. Also enclosed is a check in the amount of $25 for the

filing fee.

Thank you for your assistance.

Sincerely,

Jeremy R. Summefliﬁ

cc: Joseph 0. Smith, Esquire (with enclosures)
James H. Cassidy, Esquire (with enclosures)

712 East Washington Street, Greenville, South.Carolina 29601 . + @ 864.242.4800 -+ @ 864.242.4885 + aalawfirm.com
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