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I.  STATEMENT OF THE ISSUES ON APPEAL

Did the Appellant prOpérly préserve the issue o’f whether.the Easement
Agreement limits the scope and use bf thé easement fo two-way traffic for
_ingress and egress? |
D1d the triél court pfoperly interpfet the scope and »purpoSe of the .
' ea‘s.ement pursuant to the Easement Agreement’s express terms and |
co.rrectly find »thatl-the use of the Starbuck’s drivg—thl;u running over a
- portion of it Was a."p'ermit.t'ed use?
Was the ‘trial 'c01‘1rt’sb consideration Vof' whether use of the Starbucks dx_‘ive-
thru impermissibly overburdened the easement or obétructed or interfered
with the servient estate’s ﬁse of its -land Beyond' the iﬁiposition allowed
'under the Eééemént Agree?rient appropriate? ”
Did 'Reépondént cohvert and take exclusive title to a pqnio.n of the
. easément by the construction and use of the Starbucks drive-thru runniﬁg
bver a part of the easement?

Did the trial court’s Tuling uﬁlawfully impact or alter the public record? -



1L STATEMENT OF THE CASE

qudruff Road SC, LLC (hereinafter “Appellant” or “Woodruff”) filed a MOtion
for Temporafy Injunction and Cémpla{nt against the Respen‘dent; SC Greenville Hwy
146,VLLC (hereinafter “ReSpondeﬁt” or “Greenville Hwy”) on July 24, 2013 alleging a |
cause of action for trespass and seeking an injunction.. GreenVille Hwy filed an Answer
and Counterclaim en October 1'0,.- 2013 seeking a declaratory judgment that its tenant’s
(Starbucks) constrﬁcﬁon and use of a A(.irive-thru runniﬁg in part over a right of way
easement upon Ai)pellant’s' property did not exceed the scope ghd permissible use of it.
(R pp. 38-41). .Appellant then filed an Amended Cdmplaint on November 13, 2013
without a trespass ciaim and sought a declgratory judgment concerning the construction
of the Easement Agre'em_‘ent‘ and determinatioﬁ of whether Respondent’e use of that
ecasement was permissible. (R. pp. 31-3 7). |

A non-jury trial was held before The Honorable Letitia H. Verdin on November 4,
2014 solely on the issue of whether the construction of-a paved pertion of the eesement,'
fop the purpose of accessing the Starbuck’s .drive-thru window, fell Within the scope of
the easement’s intended use. Folldwing trial, the Court issued a December 16, 2014
. Order (hereinafter the Order) holding tlhat(l) the easement in :questi'o.n is appurtenant, |
and runs witﬁ the land; (2) the easement in question is designed to 'prO\;ide access to 'the,
businesses located on Trelct.A by way of ingress and egress; (3) the tenants of the
Respondent, the owner of Tract A, are permittéd to.operate a drive-thru lane on the paved
portion of the 25- ft easément; and (4) the Respondent may not inereese the use of ifs
casement to such an extent thet trafﬁc is impeded on the 45 ft portion. (Rp 6). On

December 29" Appellant filed a Moti_bn to Alter or Amend the Court’s Orde’r. (R. pp.



57—62). Respondents filed a Return .tc that motion soon after. (R. pp. 63-65). The circuit

court denied the Motion to Alter or Amend by Order dated January 1, 2015. (R. p. 10).

. This appeal followed.

III. STATEMENT OF THE FACTS

This case involves two tracts of commercial property located at the intersection of
I-85 and Woodruff Road in Greenville, South Carolina. Tract A is owned by the
Respondent SC Greenville Hwy“146 LLC, who currently leases its premises to three
tenants: Zoe’s Kitchen, Mattress Klng and Starbucks Tract B is owned by the Appellant,
Woodruff Road SC LLC who currently leases its property to Trader Joe’s and Academy
Sports.

Respondent has an easement running with the land on Appellant’s property,
conveyed by virtue of ‘a properly recorded Agreement (“Ease‘ment Agreement”). The
Easement'Agreement granted a right of way easement in favor and for the benefit of
Respondent, as the owner of Tract A, its tenants and their business invitees, licensees and
employees for the purpose of ingress and egress to their businesses. The Easement

- Agreement states:

Subject to the limitations set forth in paragraph 3 below, [Respondent] and

all tenants and licensees of Tract A or any part thereof and their business

invitees, licensees and employees shall have a right of way at all times, in

common with the owner of Tract B and all tenants and licensees of Tract

B or any part thereof, for motor vehicles to travel onto and over the

“asphalt parking area of Tract B...for the purpose of ingress and egress to

Tract A from Woodruff Road (SC Hwy 146). Said right of way shall be

for the benefit of the fee owner, any tenant or hcensee of Tract A or any

part thereof.

(R. pp. 221-22). This easement is comprised of a 45 ft. wide portion connecting directly

to Woodruff Road and a 25 ft. wide portion abutting the back of Track A. (R. pp. 231-



32). ‘Since'tne easement was first recerded in 1986, both Traet A and B undernvent
.extensi\}e development. Appellant acquired Tract B in 2010, and i_ts rights were
specifically rnade subject to the ter_ms Qf the recorded. Easement Agreement. | (R. pp. 23 7, |
24'1-42.,_ 1} 6).. Respendent‘aCQuired Tr.a.ctv A on June 14, 2‘0’13,,and its fi‘ghts wereals'o
specifically made subject to the terms of the recorded Easement Agreement. (R. pp. 233-
34). Soon after acquiring Tract A, Respondent entered inte a lease agreement with
Starbucks. (R. pp. 249-59). The Starbucks’ lease reference'd the reeerded Eaeement
Agreement 'an'd_ made Starbuck’s the v“beneﬁciary Qf easement rights™ granted by it. (R~
p. 253,99 1.1). That agreement alse required Respondent to build a"drive-thru lane along
the rear property line of .Tract A. (R. pp- A249-59). A portion of the drive-thru runs.
through the 25 ft. section of the easement_. (R. pp. 256-58; R. pp. 245-48). In 2013
Respondents repaved the portion of the 25 ft. wide easement that lies directly adjacent to
theip 'building.‘_ (R. pp. 245—48). The newiy paved aree is used, in part, py business
invitees to access a drive-thru window installed by Starbucks. The Starbuck’s drive-thru
window is _llocated on the side of the building squarely on Tract A. (R. p. 246). The
building on Tfact A has rear doors in all three businesses which open to the 25 foot
portion of the easement. . (R. pp. 247-48). |

| | _ Testimony and the evidence presented at trial demonstrated that vehicles utilizing
the Starbueks drive-thru drive across the 25 ft. portion of the easement to pull in behind
the building. to a menu board to place their .order. The menu Board itself lies outside tne .
easement. (R. pp. 95-96, lines 1-6), The customer then continues to drive acfess the
easement and areund the side of the building, exiting the eaeement to access the drive-

thru window on Tract A. (R. pp. 245.-48, PIf. Exh. 10). Vehicles sometimes queue and



‘ idlé on the newly-paved portion of the easemenf in the process of accessing the drive-thru
window. Witinesses fof both parties testified that use of thé drive-;chru, even throughbut
two busy h»(‘>71iday seasons, has not cr_eéted any i'ssués with Tréct I?tena.nts beigg able to
access their property or utilize the easement.” (R. pp. 82, iines 1‘1-‘15; p.; 90, lines 9-24';"
pp. 93-94; p. 96, lihes 12-15; pp. 114-16; pp. 144-45; p. 166, lines. 7-19; pp.172-73). |
Prior to Respondent’s improvements to the 25 ft. portion of the easement it saft.,abandoned
and unused by the Appellént. (R. pp. 260-61; R. p. 163, lines 21-25; p. 164, lines 12-22).
The parties never dispﬁfed the exiét_ence of the easemént'in question. Their only
dispute concerned the scope of the casement and whether usé of the Starbucks’ drive-thru - ,
exceeded it. The parties soughf a detemination as to whether the construction of a paved
portion of the easement, for the purpose ‘of éccessing thev Starbucks drive-thru. windoW on
Tract A, fell within the scope of the easement’s intended use. The trial cpurt féund that
the easement was designed to provide access to the businessés located on Tract A. by way
of ingress and egress and Starbucks’ operation of its drive-thru lane running in pért 0\./er'

and upon the paved portion of the 25 ft. easement was a permitted use. (R.p. 6). -



IV. LEGAL ARGUMENTS AND AUTHORITIES -

A. - Appellant failed to propérly préserve its primai‘y and overarching'argument
.that the Easement Agreement requires two-way traffic flow

As an initial matter, Appellant raises its argument that the easement requires two-
way traffic for the first time on appeal and therefore it is not properfy before the Court.
State v. Sheppard, 391 S.C. 415, 423, 706 S.E.2d 16 (2011)(Argument made for the first
time on appeal is not proberly preserved for appellate review.). The South Carolina
.Sﬁpréme Court in /'on, LLC v. Town of Mt. Pleasant stated the recognized preservation
rule and principle underlying it that:

The losing party must first try to convince the lower court it has ruled

wrongly and then, if that effort fails, convince the appellate court that the

lower court erred.  This principle underlies the long-established

preservation requirement that the losing party generally must both present

his issues -and arguments to the lower court and obtain a ruling before an

appellate court will review those issues and arguments.

338 S.C. 406, 421-22, 526 S.E.2d 716, 724 (2000); see also Holy Loch Distrib., Inc. v.
Hitchcock, 340 S.C. 20, 24, 531 S.E.2d 282, 284 (2000)(“In order to preserve an issue for
appellate review, the issue must have been raised to, and ruled upon by the trial court.”).
- Appellant did not raise the two-way traffic argument at trial or in its Motion to Alter or
Amend the Judgment.' (See R. pp. 66-194; R. pp. 57-62). Without raising this argument
to the court below and obtaining a ruling upon it, the Appellant cannot present it to this

~ Court for review. Lacking the “two-way” traffic requirement argument, many if not all

of Appellant’s arguments on appeal necessarily fail as they are reliant upbn this Court’s .

! Raising the argument for the first time in its Motion to Alter or Amend would still fail to preserve the

issue for appellate review.



consideration and 'acc.e'ptance of it. ‘.Should the Court deterrnine fhe issue is properly.
before it,‘the argument fails to undermine the tﬁal eourt’s holding.
B. The tnial court properly intelrpreted vthe scope and purpose of the. easement
pursuant to the Easement Agreement’s express terms and correctly found
that the use of the Starbucks drive-thru running over a portion of it was a
permitted use ‘ ' '
The seOpe of an easement .i's an equitable matter in which a'reviewing court may
take its own view of the preponderance of the evidence. Pendarvis v Cook, 391 S.C.
: 528, 706 S.E.2d 5»20 (Ct. App.‘ 2011).> The determination of the extent of ‘a grant of an
easement is an action in equity; accordingly, the Court of Appeals may review the trial
cqurt;s findings de novo. Sheppard v. Justin Enter., 373 S.C. 518, 646 S.E.2d 177 (Ct.
. App. 2007). “fhis" requifement does not, however, command [the Appellate Court] to
ignore the ﬁndings of the trial judge ‘who heard the witnesses.” ' Thomas v. Mitchell, 287
vS.C. 35, 38, 336 S.E.2d 154, 155 (Ct. App. 1985).
The language of an. eaeement determines its extent. véinkley V. quon Creek

Watershed Conservation Dist. of Fountain Inn, 348 S.C. 58, 558 S.E.2d 902 (Ct. App.

2001.). “Clear and unambiguous language in grants of easements must be construed

? There were virtually no disputed facts presented in this case. The easement in ciuestion was .entered into
on May 5, 1986 and was of record prior to either party taking ownersnip of its respective parcels. Both
parties acknowledge they purchased their respective parcels subject to the easement and do not challenge
.its existence. The trial court correctly noted that “while the‘determination of the existence of an easement
is a question of fact in a law action, the question of the extent of the easement 1s an action in equity”.
Murrels Inlet Crop. v. Ward, 378 S.C. 225, 231, 662 S.E.2d 452, 454 (Ct. App. 2008); Lighthouse Tennis
Club Village Horizontal Prop. Regime LXVI v. S. Island Pub. .S"erv. Dis?., 355 S».C. 529, 532, 586 S.E.2d

146, 147 (Ct. App. 2003).



according to ‘tenﬁs Which parties have used, taken, énd understood in '[the]‘. plain,
ordinary, and popular sense.” South Carolina Pub Serv. Auth.vv. Ocean F orest,. Inc., 2_75 |
S.C. 552, 554, 273 'S.AE.Zd 773; 774 (1981)." The‘ Court “must first decide if the 1anguage
use'd by the grant...is f)lain and unambiguous and, if so, what rdo‘es that language_ mean.”
Binkley, 348 S.C. 4at v67, 558 S.E.2d at 906-07. “It is axiomatig that the language of an
express easement strictl}; controls the permiﬁed uses and purposes.” Morrow v. Dyches,
328 S.C. 522, 53 l‘,-49‘2 S.E.2d 420, 425 (Ct. App. 1997) (internal citations omitted). The
character of an exﬁress easement is determined by the nature of the right and the intention
of the parties "creat_ing it. Plott v. Justin»vEnter., 374 S.C. 504, 513-14, 649 S.E.2d 92,‘96
(Ct. App. 2007). If necessary, éourts‘ may look to th.e demonstrated intention of the
parties for fuﬁher clarity as io thé scope of the easenllent.. Lighthouse Tennis Club Vill.
Horizontalv'Prop. Regime LXVI v. S. Island Pub. Serv. Dist., 355 S.C. 529, 534, 586
S.E.2d 146, 148 (Ct. App. 2003). “Where language in a plat re.ﬂecting an easement is
capable of more than one constr_uction, that constrﬁction which-ieast restricts the propérty.
will be adopted.” Proctor v. Steedley, 398 S.C 561, 572,> 730 S.E.2d 357, 363 (Ct. App.
2012)(interndl ‘citations omitted). |

In this case, the Easement Agreement grants the owner of Tracf A and its tenants
a “right of way;’ easement for yehicles to travel onto an‘d over the designated 45 ft. and 25
ft. portions of Tract B for the_purpose of ingress and egress to Tract A from Woodruff
Road. (R. pp. 221-22 q 1, pp. 231-32). “A right of 'v_vay is simply an easement across
another’s land along a particular line _for a particular purpése, such as for ingress and
egrés_s....” 12 S.C. JUR. EASEMENTS § 18 (June 2015.).‘ “The terfn ‘right of way’ is éﬁen

~ used both to refer to the easement itself, i.e. the legal right to the use of the other’s land,



and to refer to the actual location of land which is occupied by the easement.” .Jd. The .
‘Easement Agreement states that:

Subject to the limitations set forth in paragraph 3 below, [Respondent] and

all tenants and licensees of Tract A or any part thereof and their business

invitees, licensees and employees shall have a right of way at all times, in
common with the owner of Tract B and all tenants and licensees of Tract

. B or any part thereof, for motor vehicles to travel onto and over the
asphalt parking area of Tract B as shown on the plat attached hereto on

Exhibit “C”, for the purpose of ingress and egress to Tract A from

Woodruff Road (SC Hwy 146). - Said right of way shall be for the benefit

of the fee owner, any tenant, or licensee of Tract A or any part thereof.
(R..pp. 221-22, p. 231).

Paragraph 3 of the Easement Agreement states:

The right of way...easement described in paragraph 1...above and

illustrated on Exhibit “D” as “easement” shall be appurtenant to and a

covenant running with the land. The easement is to be within the existing

driveway and parking area on Tract B and, as illustrated on Exhibit “D”

shall be 25 feet along the rear property line of Tract A and shall be 45 feet -

along the western most property hne of Tract A. '
(R.p. 222 93;p. 232).

The trial court, looking to the plain and ordinary meaning of the Easement |
Agreement’s language, found that “the ‘. scope of the ‘easement, as articulated in the
original conveyance, 1s to provide a right of way for motor vehicles to travel onto or over
the -designated portion of Tract B, for the purpose of accessing Tract A from Woodruff '
Road.” (R. pp. 4-5). The express language of the Easement.Agreement supports this
finding, and as the lower court noted, “[iJn the realm of cbmnierc__ial properties, the
principal [sic] benefit of such an easement is clearly to provide access to the business

- located upon the property in question.” (R. pp. 5). Thus, the trial court concluded

“[t]herefore, this Court finds that the operation of a drive-through window using a portion

of the easement in question falls within the scope of the easement’s intended use.” (R. p.



.A5)I',‘..-.The-Apip.'eliant atttempts to assrgn .error-?to the trial coilrt’s ﬁndlngs by relying upon a - .

strained interi)retation of .the eas’ement’sllanguag'e to impose additional conditions on it‘s
- use that simply are not »fotmd in the Easement Agreement or supported by applicable
| authority. | |

Appellant contends that the’ terms’ “ri'ghtiovf "vilziy”l _‘for ,“ingre“ss andegress”of :
motor vehicles requires two'-waty traffic in the easement. (Ap. Br. at 10-11). To reach ”-
this conclusion, the Appellant extrapolates a restrictive meaning of “right of way” to only
include “pass[ing] ‘over another’s land.” (Ap Br. at 10). “Pass over” it claims requires
continuous movement over the eaisement. (Ap. 'Br. at 10-1 1).‘ .According to the
* Appellant, the easement must be used in a manner at all times that allows for the two-way
ﬂovi/ of vehicular traffic across it and prohibits stopping upon it. (Ap. Br. at 10-11).
Aploellant ‘fails | to cite any authorityv in support of its position that the Easement '
Agreement’s lénguage hos and should he interpreted to require two-way traffic flow at all
times, mandates a specific direction of traffic ﬂoyv, or prohibits temporarily stopping in
the easement. :These additi_onali usage conditions are completely absent from Easement
- Agreement and cannot serve as grounds for reversing the lower court.

The .Easement Agreement grants Resoondent a “right of way” over and upon a
portion of Tract B. (R. pp. 221-22, § 1). The grant of a “right of way” does not mean
constant and unfettered access and ability for two-way ingress end egress over the
easement. Rather ‘_“[a] ‘right of Wéjf" means what those words imply; it does not meana
way alWays_open; it does not mean a way without any obstruction...The right reserved, is‘
to pass and repass; and 'in the absence of express language, that means to pass and repass

in a reasonable manner.” Ballington v. Paxton, 327 S.C._372, 379, 488 S.E.2d 882, 886

10



(Ct App 1997)(Court of Appeals held that locked fence, for whlch plamtlffs had akey,

was necessary to protect the property and d1d not unreasonably 1nterfere w1th plalntlffs

L 'urlghts of access over the easement) cztzng Watson v Hoke, 73 S C 361 53 S E 537f' L o

-v‘-(l906)(South Carolma Supreme Court held gates allowed to be constructed S0 long as '
they d1d not constrtute an unreasonable burden on‘ the nght of way) Therefore, absent
any express language indicating otherwise and in light of the understood.meaning of
“right of way” in an easement', the “right of way’.’ granted in .this case does not require
continuous two-way traffic flow as Appellant claims. So long as each party may pass and
'repass in a reasonable manner the use of the Starbucks drive-thru remains in accord with
the scope of this “right of Way” easement. 12 SC JUR. EASEMENTS § 20 (June 2015)
citing Hill v. Carolina Power .&”Light Co.; 204 S.C.. 83, 28 S;E;2d 545 (1944)(“The
easement owner is limited to a use that is reasonable, necessary and convenient and as
little burdensome to the servient estate as possible for the use contemplated.”). Such is
the case here. |
Testimony at trial indisputably established that the right of vyay _to pass and repass
in a reasonahle manner for erther.party, including’ tenants of Tract B, has not been
disrupted or usurped hy use of the Starbucks drive-thru. (R. p. 94, lines 11-25; p. 116,
lines 3-10; p. 144, lines 23-25 - p. 145, lines 1-15.). In fact one of Appellant’s witnesses
conceded that there is no obstruction orlprohibition on vehicles traveling both ways’
across the 25 ft. easement. (R. p 94, lines ll-25). Lacking any hlndrance to.Tract B
tenants’ use of the easement, much less an unreasonable one, operation of the Starbucks -
drive-thru' running over a portion of the easement falls within the permissible scope and

use of it.

11



The Appellant contends that the Easement Agreement’s language l1m1ts the rlght'_"'

) '.’.of way for the spemﬁc purpose of : 1ngress and egress of motorl _Veh1cles and that-the::"i',-f:, -

-'7;;"'.,-;»»,quahfymg language 1ngress and egress of motor vehlcle trafﬁc rneans -an_d requ_lr‘es;; o

‘ contmuous two way trafﬁc An the easement (App Br at ll) .lt al'so‘claims.this .'
language establishes and requires a,certain directional ﬂow_ of traffic over the eaSement.
- (App. Br. at 10). The plain language of the easement does not establish these additional ‘
conditions. | |

“Ingress’; is defined as “the act of entering, or the right or ability to enter or
access.” BLACK’S LAW DICTIONARY ot Ed (2009) “Egress is “the act of going out or
leavmg, or the right or ab111ty to leave, or a : way of exit.” Id. The easement provides a
right of way “for ingress and egress to Tract A from Woodruff Road.”’ (R. pp. 221-22, 1]
1). It does not state “simultanaous ingress and egress” or designate .any particular
direction for traffic flow. Acceptance of Appellant’s position would require imposition
of these additional restrictions absent language in the Easement Agreement to support
them. Courts smctly interpret the terms of easements as they are restrictive covenants 5
upon the use of land. See Cedar Cove Honéeowner's Ass’n, Inc. v. Dt'Pietro, 368 S.C. 254,
269, 628 S.E.2d 284; 291-92 (Ct. App. 2006)(“Courts tend to strictly interpret- restrictive
covenants and resolve any doubt or ambiguities in a covenant on the presumption of free
and unrestricted land use.”). The law requires strict -construction and adherence- to
vunambiguous terms of an easement, and therefore it folloWs that it would not condone
imposing additional conditions that are absent from the language of the grant.

Appellant rely,ing on “right of way” being restricted to “passing over” contends,

again without citation to supporting authority, that the “plain, ordinary, and popular
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B '-‘Flrs't- ‘Starbucks patrorlls temporanly stoo in the easertlent to place the1r orders at the menu‘
board which is located outside of the easement on Resp_ondent’_s property. (R. p. 95, lines -
' 1-6).l, Seeondly, the plain ahd ordinary meahing .of “pass over” does not preclude
stopping or require continuous mo.vel.nent. In fact, Appellant’s own witness
acknowledged at trial that this ‘phantom prohibition on stopping in the easement does not
exist. (See R. p. 95, lines 7'14)'3 Allowing vehicles to temporarily stop in either portion
of the easement in the act of accessing the pfoperty ts rightfully allowed under the terms
of the easement. Thus, Appellant’s a'rgutnent that cars temporarily stopped in the
easement exceeds its permissible scope and use necessarily fails.

As noted above an easement . granting a “right-of;Way” does not mandate
continuous and unfettered movement across the easement. - (See supra. pp. 10-11)." As
long as Starbucks patrons 'u_se of the drive-thru does not tmreasohably ohstruct or hinder
Tract B tenants ﬁomb using the easemeht, such usage rerhains within the permissible
scope of the grant. Due to the very nature of the possible “‘obstruction” in this case —
occupied cars in a drtve-thrd - ‘it cannot be said these temporarily present and readily
moyeable objects are unreasonable barriersor obstacles preventing Tract B tenants’ use

of the easement. Contfa Plott v. Justin Enterprises, 374 S.C. 504, 649 S.E.2d 92, 94 (Ct.

3 Q: And even when people were accessmg your property through the 45-foot easement, they
~ can stop if they wanted to and decide which shop they would like to go to?
A: Yes.

o

There is nothing that prohibits them from doing that, is there?
A: No.
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'"":'-.:i_-App 2007)(Planted shrubs and fence blockmg portlons of an !access easement as-'_

“»_".:statlonary obJects ordered removed) Wltnesses for both part1es acknowledged cars‘t-:' I

~ waiting in‘the d’rlve-thru have not 'caused any obstructlon or hindrance to Tract B tenants’
use of the easement (See e.g. R.pp.. 93 94)

Acceptance of Appellant s posmon would require 1mposmg add1t10nal terms and
conditions upon the easement s use wh1ch are not contained in the language of the grant’
or in accord with theplain and ordinary meaning, use, and understanding of its terms.
Therefore, the trial court properly'found that the construction and use of the Starbucks
drive-thru fell within the scope of the easement.

The trial court also properly found use of. the drive-thru served the express
purpose of the easement. (R. p. 5). The clearly stated purpose of the easement is to allow
the fee owner of Tract A [Respondent] “and all tenants and licensees of Tract A or any
partthereof and their businessinvitees, licensees and employees” to utlilize_theeasement
in order to access the property from“Woodruff Road. (R pp. 221-22, 11). These parties
,‘ are the expressly intended beneﬁciaries of the easement — “Said right ._of way ‘shall be for
the benefit of the fee owner, any tenant, orﬂlicensee of Tract A or any party thereof.” (R.
_pp. 221-22, 91). The trial court properly found that the use of the Starbuck’s drive-thru
was in accord with the stated purpose of the easement because it is utilized by a tenant of
Tract A’s business inyitees (Starbucks patrons) to access the'p"roperty for the beneﬁt of
that business. -(R; p. 5). Appellant argues the Starbucks drive-thru goes beyond the
~ easement’s stated purpose and_therefore the trial court erred in finding it constituted a
permissible use. (App. Br. at 11-13). Specifically, Appellant contends that “the plain

language of the easement establishes that the sole purpose of the easement is to provide :
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' dri.\%e-'th‘ru-- “:regfléfs'_t);i(dgway trafﬁc_implos'svible’»’ 1t i-swnot ’a i)éfnﬁiséi;tile ﬁse. | (App Br :atv‘ |

Firsf and fofemost, : tﬁis ’concluéion_ is §dntradicted’ vby_ the language of ‘fhe
easement which plainly states the_purpose of it is to allow thé owﬁer of Tract A., its
tenants and their busin’eés invitees to acciess Tract A from Woodrﬁff Road. (R. pp.'22'1—
22, § 1). As argued at len';;rtﬁ. aB'ove,'the A“twcl)-way trafﬁé” _7 c-:ondi‘tio.n Appéllant 1s
attempting to impose upon the easement’s use is unsupported by the plain and ordinary ,
meaning of ifs terms; Furthermore, evidence presented ét trial established that use of the
" drive-thru did not render two-way trafﬁ?: imbossible as Appellant claims. (R. p. 94, lines
11-25). |

Appellants cite to several cases in support of its position that the drive-thru is not
a use provided for under the terms of the easément. (Ap.. Br. at 11-13).“ Eéch of the cases
cites is d_istir;guishable from the oﬁe at ha;nd and cannot servei as a basis for revefsirig fhe
trial court. |

First, in Plott v. Justin Enterprises deeds in a development granted the lot owners
“a perpetual, non-exclusive appendant and appurtenant eésement for ingréss and egre;s'
upon, over and across” a roadway. 374 S.C. 504, 649 S.E.id 92, 94 (Ct.. App. 2007).
Defendants in that case planted shrubs aﬁd c;onstructed a wire fence biocking access
across the roadway at se\}.eral points. This Court affirmed the lower court’s order
requiring defendaﬁts remove the shrubs énd fence e{veh though the plaintiffs could still
cross the roadway at.o'_cher points. Id. The Court in Plott found that the placement of

shrubbery and a fence interfered with the use and enjoyment of the easement. /d.
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~In -Plott, 'd;éféﬁd?ﬁﬁélbib?kedi.flai -j‘bort_i‘or_if of the easement with permanent, non- .

}';n.oveable obstruéfiéné _thereby' p"ermané’ntlly c’ohétﬁctiné its bfescﬁ_b_éd séqpe.v' ‘Hére:t}.lere .
has been no plaéement of-'bermapgnt strtilctures. or obstaélgs in the easement. In fact, 4
Résp.onde\nts acfually ’imﬁfO\}ed tﬁe 'eas‘er.nent by revamping it so that it .could be ﬁtiiized
to access Tracf A as intended. (R. p. 94, lines 3-’5;> p. 141, line 25 — p. 42, lines 1-5). An

: occupied vehicle _présufn_ably in gear isa tqpporarily present and readily moveéble object "

that does not permanently and iﬁpémissibly coﬁsﬁain the easement as the plants and

fence in Plott. Furthermore, Appellant’s witnessreéognized that us.evof the drive-thru did

not prevent or prohiBit Tract B tenants from utilizing the 25 ft. portion of the easement.

(R. p. 94, lines 3;25; p. 115, lines 24-25 —p. 116, ljnes 1-10). .

Sécond, in Xanadu Horizontal _Propérty Regime v. Ocean Walk Horizontal
' ‘Property Regime, the grantor conveyéd a “perpetual non-exclusive easemént of ingress.
and egre'ss Jocated on & portion of [its] property” to several gréntees. 306 S.C. 170, 410

S.E.2d 580 (Ct. App. 19>971‘). On¢ grantee objected to aﬂother’s plan to construét_ paﬂdng
spaces oﬁ a portion of the easément. Id. This Court reversed the low¢r court and ordered
renllo’véﬂ of the parking spaces becéuse the easem;:nt was “sﬁeciﬁc in its terms as to the
easement’s width, length and location” and therefore it “cannot be constricted to any

‘degree by the placement of parking spaces.” 306 S.C. at 172.

Starbucks patrons’ use of the drive-thru does not constrict the easement as did
construction of parking spaces in Xanadu. Unoccupied parked cars sitting within an
easement are not readily moveable objects and therefore constrict, albeit fdr a temporary
period 'Qf time, the usage of it. More irhportantly, dedicating a pértidn' of an access

easement for ingress and egress to parking spaces goes beyond the specific rights granted |
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' by th‘_e"‘easé'm'erlit :,an‘d.,failjs to serje, ‘the express 1purpc')sé of it. - In the case .at h”qrid, S

‘ Resp_ondent’s fenanti 1s using th¢ easement for ‘Fhe express purpose articulated in t'he. gfant
- f.Qr' business invitees to aclcess‘ Tract A from Wobdfuff Road for the benefit of
- Starbucks as. a Tract A tenant.

Finally, this Court’s ruling in Lighthouse is readily distiﬁguishable from to the
present case.. 355 S.C. 529, 586 S_.E;2d -71.46 (Ct. App. 2003). In Lighthouse, a developer
granted the Public ‘Service District an ingress and egress- easement o;/er its property fof
the purpol.se of accessing and ma‘intainihg..the‘water and seWer éystems, including a’ water
toWer and related equipment located on the D‘istrict’s adj oining property. This adjoining
préperty was landlocked by Lighthouse’s i)rof.)erty and therefore only accessible via the
easement. The granting document provided the District with an easement over
Lighthbuse’s “open area[s]; driVeWéys, and parking lots..;to service the said water and
sewer lines and ingress'and egress to all.,adjzAlcent pump stations, wells, tanks, sites, etc.”
Id. at 531. Nearly 20 years later, the District began leésing space oﬁ its water tower to a
telecommunications | company (Telecomj for thé installation of antennae, support
equipment_ and emergency power generation. Id. at 532. To install and maintain the
telecommunications equipment the District leased Telecom .the use of the easement,
permitting Telecom to travel over Li‘ghthouée’s property. Id. The Court found that the
easement’s use was limited to operating, maintaining, and servicing Lighthouse’s water
and. sewer systems per its express terms. Id. at 534. Therefore, the Court.conncluded that
Telecom’s use of the easerhent to erect and rﬁaintain-teleqommUnications equipment did

not serve the stated purpose and constituted an impermissible use. 7d.
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.In' this case the éxpressly étated’s ;‘mrpos‘e' of fhe éasem'en’t:i‘s' tb proviae Réspoﬁde}it,
its tenantS'an(i their Bquness imﬁtees’, a means fo access Tracf A from Woodruff Road .
.. “for the be_neﬁt of 4the [Respondeﬁt], aﬁy tenani, or lice.nse-e' of Tragt A (R.pp. 221-22,
’11 1). Us;a of \‘t.he Starbucks drive-thru ser\(es'this Vny purpose. . On the contrary, |
Telecom’s use of the easement in Lighthouse sef\}ed an entirely different purbose than the
narrow one stated in the casemeﬁt agreement and therefore féll outside the realm of
permissible us'e.. |

Thus, none - of the cases cited by the Appellant support a ﬁnd_i‘ng that use of the
~ Starbucks’ drive through exceeds the scope and purpose of the easement. Starbucks
patrons’ use of the dﬁve-thru does.'nc')t‘ permanently or unreason:a_bly restrict 6r_consﬁjcf
the easement. Nor does in serve a purpose entirely different ffoﬂq the one expressly stated
in the Easement_Agr_eement. ‘T.herefor‘e, the trial court proper_lyifound-that “the opera;tion
of a drive-t.hrou.gh Windéw ﬁsing a portion of the easement in question falls within the
scope of the easement’s intended use.” (R p- 5).

C. The trial court’s consideration of whether use of the drive-thru
impermissibly overburdened the easement or obstructed or interfered with
the servient estate's use of its land beyond the imposition allowed under the
Easement Agreement was appropriate -

The Appellant takes issue with the trial court’s coh'si.defétiOns of whether the
drive-thru overburdens, obstructs or otherwise interféres with Tract ‘B tenaﬁts’ use of the
easefnent or its pr;)perty beyond the'ﬁnposition allowed under the térﬁs of the Easement
Agreement. (Ap. Br. at 14-18). It claims that the tﬁal court’é ruling inapbropriately
relied upon these considerations rather ‘than the express terms of the Easement

Agreement. (Ap. Br. at 14-18). To make this line of argument appear credible Appellant

isolates each of these factors, claims enforcement of the easement does not depend upon
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that particular one and concludes the trial court failed to er__l_'_fOr'c':é'tfl'e e’ascmentv-éc'c_:o_'rdiﬁgl S

to its éXpress terms. (App. Br. at 14-18). . Tellingly, Appellant’s brief fails to cite to

"portions of the Order in which the trial coﬁﬂ dpparently relied on each of these

cvo.nsiderationsv individually to find the drive-thru was a permitted use. | Appellant’s .

attempt to divide and conquer fails for multiple reasons.

First and foremost, the trial.‘ couﬁ relied upon the Easement Agreement’s. langﬁagé
- to find that us_e: of the drive-thru ;Nds in accord with the scope and purpose of the
éasement. The Order clearly states that: |

This court further finds that the scope of the easement, as articulated in
the original conveyance, isto provide a right of way for motor vehicles to
travel onto or over the designated portion of Tract B, for the purpose of
accessing Tract A from Woodruff Road. The granting document explicitly
states, “[s]aid right of way shall be for the benefit of the fee owner, any
tenant, or licensee of Tract A or any part thereof. (Pl. Ex. 1 1] 1).
* %% :
The easement was created for the purpose of enabling the owners and
tenants of Tract A to access the property. The representation of the
easement in County records and on plats further enables the public, as
business invitees, to use the easement to access the businesses located on
" Tract A. Therefore, this Court finds that the operation of a drive-thru
window using a portion of the easement in questzon falls within the scope
of the easement’s intended use.

(R.. pp. 4-5)(emphasis added). The clear language of the Order fatally uﬁdermines the
entire premise of Appellant’s argument in this regard. The lower court’s findings quoted
above were made before it conéidered potential ovérburdening,' obstruction or
interference. (See R. pp. 4-5). Simply pﬁt, the trial court relied upon the language of the

Easement Agreement, not its evaluation of potential overburdening, obstruction or

interference, to find operation of the Starbucks drive-thru was in accord with the scope

and purpose of the easement.
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The trial court then went” oni fo consider Whether use 'cA)f‘bbth'é drive-thry.
'pverburdened, .ﬁmeagonably obstructed or otherwise interfered with Tract B tenants’ use
of the easéfnent beyohd the irﬁpdsitibn allowed under;fhe terms. of th‘e" gra.ntT “(R.'p. 3). |
: Consideration of these factoré se&ed to ensure that what the "trial court deemed a
permitted Ausevdid not violate éther applicable legal principles; namely the préhibition on
use of an eaéemcnt in a manner that :unreasonably overburdens the servient estate or
interferes or obstructs its u‘se_ of the elasemen.t.
The trial court’s con'si'deration of what increased_ burden, i.f any, use o‘fAthe drive-
thru put on the servient estate was necessary and approbriate. The o§vner of an eaéement
“cannot materially increase the burden on the servient estate as established by an express
easement. Clemson Univ. v. Filfst, Pré_vident Corp., 260 S.C. 640; 650, 197 S.E.2d 914,
919 (1973). Nor can aﬁ.owner of ;[he easefnent impose a néw and additional burden ﬁpon
the servient estate. ld. An ea_éeme_nt may be used “only for the purposeé of that
‘tenement...[and it] cannot be used, even by the dominant owner, for any purpose
unconnected with the enjboymentiof his estate.” Rhett v. Gllfay, 401 S.C. 478, 493, 736
S.E.2d 873, 881 (Ct. App. 201 2). Where such activities occur, the servient estate owner
is entitled to equitable relief. Clemson Univ., 269 S.C. at 651. The lo’wer court looked to
decisions of this Court to evaluate and determine if use of tﬁe_dn've-thru impermissibly
overburdened the easement by way of unreasohable obstruction, interferencé with the
servient owner’s use, or a use beyond the scope and purpose of the 'eaéement. (R.p. 5).
" The lower court"s' consideration of these factors does not undermine the ultimate
determination buf rather informs and enhances it. Respondent recognizes aﬂd agrees with

the Appellant in the broad sense that the plain meaning and usage of the Easement
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. Agreémeﬁf’é | termsvz 'cvor.;_tro'l“ the ‘detéhrfi.inat'iqfl of "its_-scop.e. and purposc.' . :HQwever,‘: _ -
considerations of increased ‘bu.rdens, - obstructiéﬁ and interference with the séwieﬁt
- estates’ usage Qf the’ ease;mén;( éerves to furtﬁcr protect that landowner’s rights and inform
é court’s deteﬁnihation of whethef a particular uée runs afoul of fhe easement in questivonf.
It is perplexing that the 6wner of the servient estate would take issue with consideration
of these factors as they _ensuré protection o_f its rights. Régardléss, the lQWer cOuﬁ’s brief .
. consideratioﬁ of obsttuétion, interferénce.and overburdgning were app_fopﬁate in this case
Aah(:l.fdo'.riot'w_arr.a‘n-t‘ ‘rever.sal. |

D. iRespondent’s' did not convert and take exclusive title to a portion of the
easement by its construction and use of the Starbucks drive-thru -

Appellant cléims Respondent’s wfoﬁgfully converted a portion of tﬁg 25 ft.
easement to its exclusivé use by the construction and utilizatioln of the drive-thru. (Ap.
Br. at 13-14). For this argumentvto succeed thefe would hfive to be some evidence of
Appellant’s exclusion or inability to use the easement or its property as a result of the
drive-thru. No such evidence v;/as presented at trialjor cited on bﬁef. | |

In fact, the u_ndispﬁted testimony and evidence presented to the trial couﬁ
established that Appellant’s.tenants ‘would have no reason to utilize the 25 ft. strip of the
| easemeni. (R. p. 91, lines 11-18). More to the point, testimony of Appellant’s witnésses
established that the drive-thru has not preven£ed their tenants from utilizing its land as

ciaimed. Levi Johnson, the former Property Manager of Woodruff Road SC, LLC,

testified:
Q: - The 25-foot strip is paved now where befbre it was grass, isn’t that
true? |
A: That is correct.
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Q: - _Has‘dny of your owners or 'inviteesb been denied the right to use .

‘that?.
A: To use the paved are&? |
. 0: Yes. o |
A4: No.
sk

Q:  But there is no prohibiti’on for anybody to go iﬁat wa);. There is
| plenty of room, ish 't that true? |
: A: Yes. “ |
(R p. 94, lines 3-10, 22-25).
| - 0O: Nébody haé_ éom:pl.din‘ed"about the use of the drive—thru'imp'eding
| »accessA to your property. | '
, A : Correct. .
(R. p. 96, lines 12-15).

Pat Kelly, an employee of Kimco Realty of which Woodruff Road SC, LLC is a
subsidiary testified:

Q:  Iftheir trucks wanted to go 25 feet behind this buildiﬁg, they could
- not do it? | »

No, they would want to have the right to do it,

Has anybody stopped them from doing it? -

Not that I am aware of.
Is there any barrier that prevénts them from doing tha't?>

Probably not for a truck, no.

Qo A A A

For anything. Anybody can go through the> easement, can they

not?: | V
A _Sure, yes. _

(R. p. 115, lines 24-25 —p. 116, lines 1-10).

~ Therefore, it cannot be said that the construction and use of the drive-thru converted a

portion of the 25 ft. easement to Respondent’s exclusive use wheén Appellant’s own
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witnesses ﬂatly conceded that their_tenant§ have not used the easement, have no reason to
do so, and most importantly, have not been denied the right or ahility to use the easement.

E. - The trial court’s decision did not “unlawfully impact or alter the public
-record” - : ' o ’

The lower court’s ruling 1in this case did not. unlawfully 1mpact or alter the
- public record as Appellant claims. (Ap Br at 18- 19) Rather the trial judge 1nterpreted
the scope, purpose and meamng of the easement ﬁled in the publ1c record. Th1s claim of |
error is nothing more than ared hemng, anld an attempt to bypass_ substantive challenges
to the drder'by invokin'g‘ fear that the lowerveOurt overstepped boundaries of jvudioial |
- power and distorted the public record; That said, the trial court’s order did not
unlawfully alter or distort the easement, and therefore the public record, but rather it
provided further clarity-as to the scope and permiésible uee _of it. R_espondent contends,
to ‘the extent the lower court’s rhling irnpacted the public record, it enhanced it.*
V.  Conclusion

.First, Appellant raises its primary 'argument that the Easement Agreement requires

two-way traffic for first time on appeal and therefore failed to properly preserve it for

review. Without this argument Appellant’s opposition and claims of error based upon it

necessarily fail.

* On a practical level Appellant s institution and pursuit of this appeal seems nonsensical. Appellant’s
- sought.a declaration from the court as to whether the construction and use of the drive-thru violated the
terms of the easement. The Appellant was clear that its motivation for filing this action was its
concern/belief that allowing the drive-thru could result in Traet B tenantslcla'iming their lease agreenlents,,
which were entered suhject to the easement, were breached and vacate the property. (R..p. 121). The trial -
court found that construction and operation of the Starbucks drive-thru was a permitted use under the terms
of the easement. ‘Therefore, the Tract B tenants would have no grounds for claiming breach of their lease

agreements entered into subject to the easement.
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_Se'_c;on’dl'y,] thé trial court reiied‘upon. .tvhe.clear“ a.lr.ld'unambi.guoﬁs térms of the
Easerﬁent Aégement -'to properly covnbclude'tvhat th‘e constrﬁctioﬁ and \uée df the Starbﬁcks. ,
‘dfiv_e-‘thru was a permitted use. ,Thé .plain':and -ordinéry meaning of the-éascmenf’.s"terms '
allow for the ﬁse of the dfive—fhru. The Easement Agreemeﬁt gives Tract A tenants and.
their business invitees a right of way fof ingress and‘e’grness in order to access the property
, for_ the benefit of those tenants. Therefore, Stérbucks patrons’ vuse of the drive-thm was
~ rightfully found to be in accord with the scopé and purpose of fhe easement pursuant to
its express te.rm‘s_.

. Third, the" trial ‘court’s consideration of whether use of the drive-thru
impermissibly overburdened the eéserﬁent or obstructed or interfered with the servient
estate’s use of its land beyond the iniposiftion allowed under the Easement Agreement‘
was apiaropriate under the circumstances. The lower court relied upon the Easement
Agrcerﬂent’s terms to determine its scope and purpose. It then properly considered
whether that use OVerburdened, obstructed or interferéd \%'ith,Tract B tenants’ use of the
. easement beyond the imposition allowed under the. grant. This evaluation served to
protect both pafties’ respective propérty rights and cannot act as the basjs for reversal.

.In addition, Respondent did not convert and take exglusive title to a portion of the
easement by its construction -and use of the Starbucks drive-thru as Appellant claims.
There was no efzidence presented at trial of Appellant’s exclusion or inability to use the
easement. In fact, the testimony showedv that rio' such hindrances have occﬁrred.
~ Therefore Appellant’s claim of unlgwful coﬂversion fails.

Finally, the lower co‘urt’s ruling did not gnlawfully alter the:pui)lic record. 'Botht

parties sought a judicial determination of the scope and purpose of the easement and
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_whethe;;ﬁse of the Starbucks drive-thru ran afoul of it. The trial -court provided its -

- findings which the Respondent contends clarified and enhanced the_i)ublic record.

For the reasons set forth abové, the Circuit Cdurt’s Order of December 16, 2014

should b‘e affirmed.

September 2_7_ , 2015
Greenville, South Carolina
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Post Office Box 11390
Columbia, South Carolina 29211
(803) 799-9800 ’

Bernie W. Ellis

MCNAIR LAW FIRM, P.A.

Post Office Box 447 '
Greenville, South Carolina 29602
(864) 271-4940

ATTORNEYS FOR APPELLANT

(signature page to follow)



Respectfully submitted,

ROE CAsSIDY COATES & PRICE, P.A.

27 o

ﬁe H Cassidy, S.C. Bar # 1160
oseph O. Smith, S.C. Bar # 77475

1052 North Church Street
Greenville, South Carolina 29601
(864) 349-2600

(864)-349-0303 fax

Attorneys for the Respondent

SC Greenville Hwy 146, LLC

Greenville, South Carolina



