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STATE OF SOUTH CAROLINA ) In the Court of Common Pleas _
) Q La_
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. 24N _
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INSTRUCTIONS - READ CAREFULLY

i
In order-for this application to receive consideration by the Court, it shall be in writing (legibly,
handwritten, or typewritten), signed by the applicant and verified (notarized), and it shall set forth in

concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a

particular question on the reverse side of the page or on an additional page. Applicant shall make it clear
to which question any such continued answer refers.

Since every application must be sworn to under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perjury. Applicant should, therefore, exercise
care to assure that all answers are true and correct. '

If the applicant is taken in forma pauperis, it shall include an affidavit (attached at the back of the
form) setting forth information which establishes that applicant will be unable to pay the fees and costs of

the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court for
the County in which applicant was convicted.

1. Placeofdetention €@ Countd  Coffeckional  T0SFdtion

(qq o Misacks Wy Y:'\SQ\on\ll\\% S¢ _240)0)

\. m ﬂ \ ¥ 7
2. Name and locatiort of Court which imposed sentence ¢ 'n urles Y owih g_,c-m%?) 3 C,‘v\-\t\fsl.ou,\
S0 Caahnn '

3. The indictment number or numbers (if known) upon which and the offense or offenses for which
sentence was imposed:

(a) _ ook &Stoaled & WMyedel
(b) ool &S Yoldo 5 :‘\'H&M'Ekec) )\’(M&&Q Rebbes w
(c)

4. The date upon which sentence was imposed and the terms of the sentence:
(@ __W3fob 3o Gears Lo Murdeg
(®) \\!'3}'0\4 15 %&M’S Fuc AH"—Q‘L‘}!A Arméd Qob‘ﬁtrw
(c)
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5. Check whether a finding of guilty was made
(a) after a plea of guilty

(b) after a plea of not guilty \/

(c) after a plea of nolo contendere

~ 6. Did you appeal from the judgment of conviction or the imposition of sentence? 4 eS
v

7. If you answered "yes" to (6), list
(a) the name of each Court to which you appealed:
i, South  Colotina Couty oF  kppeals

ii.

1il.

(b) the resplt in each such Court to which you appealed:
i hopeal DiswsdSed

ii.

i1i.

(c) the date of each such result:

1. NQ\(- \11‘ 'lODq‘

ii.

iii.

(d) if known, citations of any written opinion or orders entered pursuant to such results:

i NiNe,

.

iii.

8. If you answered "no" to (6), state your reasons for not so appealing:
(a) (%)
(®)
(©)

9. State concisely the grounds on which you base your allegation that you are being held in custody
unlawfully:

(a) —:"-\:L?EQC Yiwe, RSSZS‘\'MACQ. Op CU'J’\S&\
(b) PCoysecutorial M'-SUI\J.U::\"
(c)




10. State concisely and in the same order the facts thch support each of the grounds set out in 49)
‘ of Pere. of %\ and®2

of ¥ 3

(©)

11. Prior to this application have you filed with respect to this conviction

(a) any petition in a State Court under South Carolina Law ?
AN?)

(b) any petitions in State or Federal Courts for habeas corpus or post-conviction relief?

ARV

(c) any petitions in the United States Supreme Court for certioran other than petitions, if any,.
already specified in(7) __ 0\ 0

(d) any other petitions, motions or applications in this or any other Court?

NO

12. If you answered "yes” to any part of (11), list with réspect to each petition, motion or
application:

(a) the specific nature thereof:

i.

i1

il

1v.

(b) the name and location of the Caurt in which each was filed:

i.

1.

1i.

iv.

(c) the disposition thereof:

1.

1L.

iii.

1v.




13.

14.

15.

16.

(d) the date of each such disposition:

i.

1.

1ii.

iv.

(e) if known, citations of any written opinions or orders entered pursuant to each such disposition:

1.

ii.

i -

1v.
Has any ground set forth in (9) been previously presented to this or any other Court, State or Federal,
in any petition, motion or application which you have filed? No
If you answered "yes" to (13), identify:

(a) which grounds have been presented:
i

1i.

1il.

(b) the proceedings in which each ground was raised:

i.

i1

1il.

If any ground set forth in (9) has not previously been presented to any Court, State or Federal, set
forth the ground, and state concisely the reasons why such ground has not previously been presented:

(a) '/'-"\&F‘:?L\’—W('. ks".ﬁ\'m\_e, QF CO\JI\SQA (\%K OF Kol f.‘g\? q"!} v'&l%\-rv\lw O‘C \‘W))'
(b) PY%$wu\'o(\m\ M‘%CmAUU\'“aL;\ o€ Kc\ou\&_\o\u and \)‘\A”\M\N] of *’“&\*U)
() : : -

Were you represented by an attomey at any time during the course of:

(a) your arraignment and plea?

{b) your trial, if any? \3), RS

(c) your sentencing? \A 2 <

(d) your appeal, if any, from the judgment of conviction or the imposition of sentence?
9es

(e prcparatlon presentation or con51derat10n of any petitions, motions, or application with respect to
this conviction, which you filed? _ (\©




17. If you answered "yes" to one or more parts of (16), hst:
(a) the name and address of each attormey who represented you
i Mattha Koot Teakinson= loi Meelpg S¥.  Oharlegiuin SC 2%l
i Repert M. DadeR= Po.Box 11589l Sc 2
1ii. Deatkie,  boHel- \gi Meeking <t chwRshiun ; Sc XMoo\
(b) the proceedings at which each such attorney represented you:
1. Trial= WMortha  Keat  TeakinScA
il. Direct kg?eq\ - Robeit }k . b’J de i
iii. Aral— Beabbie B
18. State clearly the relief you seek in filing this application.
fesenened under a lesseC ncuded offenses, New Trial,
40 Sentence Vacated —In  (owale,

19. Are you now under sentence from any other court that you have not challenged?

No




STATE OF SOUTH CAROLINA )
‘ ) VERIFICATION
COUNTY OF __ Cn=i\edhpm )

I, \J\\C/\me,k <. Qares #33\%4-‘10\ , being duly

sworn upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or correcting the
conviction and sentence attacked in this application; and that the matters and allegations therein set forth

are true. )

Sworn to and subscribed before me

This_ \ ] dayof _“Jaf. ,20la.

L.S.
Notary Public for South Carolina
My Commission Expires 5/ ) (,// A

APPLICATION TO PROCEED WITHOUT PREPAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1, M’\ (A,\.qd . ﬁaf aeS ’%;3 P ' , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty or perjury that the following facts are true:

1 I am the applicant in this action and I believe I am entitled to redress.

) Because of my poverty I am unable to pay the costs of proceeding or give security-

therefor.
Mibad Dol

Apﬁi’ca’nt

Sworn to and subscribed before me

This_{T dayof _San. 20\

L.S.
Notary Public for South Carolina

My Commission Expires: 5{ Iw k
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INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form-the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back cf
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1. Place of detention | ee. Countwy - CofCeetione) TSRy ten,

2. Name and location of Court which imposed sentence _Claur\esthen  Count %

C}\mdoﬁjrour\) Seuth Cagalina
Name(s) of co-defendant(s) (if any) _Oife Neci<on @A n; Quibien Summssy

(WS )

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(a) 2 00(e (+S1021 A % Murde

1



®)  _doob&S\oalTos Kitaptd krued Rdgbery
I

(¢)

The date upon which sentence was imposed and the terms of the sentence:

(@ m “!3#0K0 Sa ‘g?AfS Gor - Nucdel
Eb; H!B/ULL 5 \5&0—‘% . Eoc P\'M:gﬂe\‘tl hcwned th&ﬁi)/
C

Check whether a finding of guilty was made:

(a) after a plea of guilty

(b)  after a plea of not guilty v

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Mes

If you answered “yes” to (7), list:

(@) the name of each Court to which you appealed: _
i Dookh  Carghing  Couct 0F  ApPeals

il.

iil.

(b) the result in each such Court to which you appealed:
i bdr) Q&-‘\\ ‘D-Al SMSse A

ii.

iii.

(© the date of each such result:
i November {at* l 2ocH

il.

il

(d)  ifknown, citations of any written opinion or orders entered pursuant to such
results:

i.

i

iii.

If you answered “no” to (7), state your reasons for not so appealing:

()




10.

11.

12.

13.

(b)
(c)
State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully: ‘

(a) Taelfekye, oSSt of  Consel
(b) DV{‘JS&“_\) Loral p\‘iSCw\(juk’f\"
(c)

State concisely and in the same order the facts which support each of the grounds set out

in (10):

(a) See. ek _of 9‘\3@‘%? and & A
(b) Sce. beck 0F Dase kG
(c)

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? No

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? Qg | .

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No

(d) any other petitions, motions or applications in this or any other Court? o

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:
(a) the specific nature thereof:

i.

H.

iii.

iv.

(b) the name and location of the Court in which each was filed:

i.

ii.

iil.
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14.

15.

v.

(©)

1.
1.
.
d) .
i

i.
iit.
iv.

(e)

1.
il
1il.

1v.

the disposition thereof:

the date of each such disposition:

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

o

If you answered “yes” to (14) identify:

(a)
i
ii.
iii.

(b)

i

ii.

iii.

which grounds have been presented:

the proceedings in which each ground was raised:




16.

17.

18.

11

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
(&) _eeffectye,  ASSishane ofF cousse) Q“K A \fw‘z)‘je aad \;.«Je.rsh,\o\'.n) o law
0 Drosecuteinl M\Sunauo\'Q acX oF Kreeled e and u«\&erskuml\r:) oF law)
© '
Were you represented by an attorney at any time during the course of:
(a) your arraignment and plea?
(b) your trial, if any? “es
(c) your sentencing? / S
(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? Mes
(e) preparation, prgsentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? No

If you answered “yes"” to one or more parts of (17), list:

(@

i.

il

iii.

(®)

il.

iii.

the name and address of each attorney who represented you:

Marthe Kenl Teniinsen —lol Meeting St chetieshe, S kol

Robert M. DodeK -Po Do W5 columbin sc. 2921

Beatbie B,He - Lo} M%\‘n(\a St checleston e 2940

the proceedings at which each such attorney represented you:

Tl

B'-( et bﬂ‘)f‘)ef\\

TTcia \
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19.  State clearly the relief you seek in filing this application:
Cesientonced undera  \eSteC “incluled  offerse, ] New ‘Tﬂc\\‘
0C Seqkence b e, Nawbed  Tin while

20. Are you now under sentence from any other court that you have not challenged?

No
Revised 3/2003
STATE OF SOUTH CAROLINA )
‘ . ) VERIFICATION
County of __ Chtlelbuw o )
I M-\ Chmed e Raf Na/5«w 3\?’*0‘0\ , being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. :
_ A\ g
W Ramy/ Ak

SWORN to and subscribed before me this
day of

»

@LS)

Notary Public

My Commission Expires:
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, M dme,\ T Rarres F3349 , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1) I am the applicant in this action and I believe [ am entitled to redress.

2) Because of my poverty [ am unable to pay the costs of said proceeding or give

security thereof.

Applicant

SWORN or affirmed to and subscribed before me this
day of

3

Notary Public

My Commission Expires: _
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**% CRIMINAL DISPOSITION INQUIRY ***
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CASE ID: YEAR: 2006 COURT: GS LOC: 10 NUMBER: 002169 DEF ID: A  COUNT: 01
WARRANT/CITATION: H975989 OF: A OF: 01
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SENTENCE 30 YRS/CREDIT GIVEN BY SCDC TIME SERVED

SENTENCE - CONT

LAST UPDATE 11 09 2006 OPERATOR: JSB
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
2011-CP-10-146

Michael T. Barnes, #318499.
Applicant.
RETURN AND MOTION TO DISMISS

V.

State of South Carolina.

N vt v ettt e s

Respondent.

L

The Respondent, making its Return and Motion to Dismiss to the application for post-

conviction relief (PCR) filed January 7, 2011, would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was
indicted at the April 2006 term of the Charleston County Grand Jury for murder (2006-GS-10-
2169) and attempted armed robbery (2006-GS-10-2170). Martha Kent Runey (formerly Martha
Kent Jenkinson), Esquire, and Beattie Butler, Esquire, represented the Applicant. On November
1-3, 2006, the Applicant proceeded to trial, after which a jury found him guilty as indicted. The
Honorable R. Markley Dennis, Jr. sentenced him to confinement for thirty (30) years for murder
and fifteen (15) years consecutive for attempted armed robbery.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.
Robert M. Dudek of the South Carolina Commission on Indigent Defense filed a briet pursuant

to Anders v. California, 386 U.S. 738 (1967). The South Carolina Court of Appeals dismissed

15
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Applicant's appeal. State v. Barnes, Op. No. 2009-UP-516 (S.C. Ct. App. filed November 12,

2009). The Remittitur was issued on December 1. 2009.
Attached herewith and incorporated herein are the records of the Charleston County
Clerk of Court regarding the subject convictions, the records of the South Carolina Department

of Corrections, the Record on Aﬁpeal. the Final Anders Brief. the Court of Appeals’ opinion, and

the Remittitur dated December 1, 2009.
II.
In his current application, the Applicant alleges that he is being held in custody
unlawfully for the following reasons:

1. Ineffective assistance of counsel.
2. Prosecutorial misconduct.

1L

Respondent submits that this PCR application should be summarily dismissed for failure
to comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code
Ann. §17-27-10to0 -160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

Here, the Applicant was convicted of these offenses on November 3, 2006. The Remittitur from
the direct appeal was issued on December 1, 2009. Therefore, Applicant was required to file a
PCR application by December 1, 2010. This application was filed on January 7, 2011, which

was thirty-seven (37) days after the statutory filing period had expired.

2
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A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487. 445 S.E.2d 638

(1994). In addition. S.C. Code Ann. § 17-27-70(c) authorizes the Court to “grant a motion by

cither party for summary disposition of [an] application when it appears from the pleadings ...

that there is no genuine issue of material fact and the moving party is entitled to judgment as a

matter of law.” Therefore. Respondent requests that this Court summarily dismiss the

application for failure to file within the time mandated by the Post Conviction Procedure Act.

Respondent denies each allegation that is not expressly admitted, qualified, or explained.

WHEREFORE, having made its Return and Motion to Dismiss, the State requests that

the Court summarily dismiss the application based on filing outside of the statute of limitations.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MATTHEW J. FRIEDMAN
Assistant Attorney General

By: %W/ @—V/

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3737
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON
2011-CP-10-146

MICHAEL T. BARNES, #318499

L/vvvvvvv\—‘vvvv\/vvv

Applicant,
Vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA,
Respondent.
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion to Dismiss and the Proposed
Conditional Order of Dismissal in the above-captioned matter on the following person by
depositing same in the United States mail, postage prepaid:

Michael T. Barnes, #318499
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010

DATED this 24th day of March, 2011

G/MJZ 414%/4‘

Anne Henley, nggal istant
For Respondent
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STATE OF SOUTH CAROLINA )
_ ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
) 2011-CP-10-146
)
Michael T. Barnes. #318499. )
) 2 < 2
c =
.-_\pplicam. ; \\ gr'___: E .1
v, )  CONDITIONAL ORDER ~» &
) OF DISMISSAL 2 om
State of South Carolina, ) oY = 3
) 52 =
pnry
Respondent. ) > 5
)

This matter comes before this Court by way of an application for post-conviction relief
filed January 7, 2011. The Respondent made its Return and Motion to Dismiss on March 22,
2011, requesting that the application be summarily denied and dismissed.

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was
indicted at the April 2006 term of thevCharleston County Grand Jury for murder (2006-GS-10-
2169) and attempted armed robbery (2006-GS-10-2170). Martha Kent Runey (formerly Martha
Kent Jenkinson), Esquire, and Beattie Butler, Esquire, represented the Applicant. On November
1-3, 2006, the Applicant proceeded to trial, after which a jury found him guilty as indicted. The

Honorable R. Markley Dennis, Jr. sentenced him to confinement for thirty (30) years for murder

and fifteen (15) years consecutive for attempted armed robbery.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.

Robert M. Dudek of the South Carolina Commission on Indigent Defense filed a brief pursuant

to Anders v. California, 386 U.S. 738 (1967). The South Carolina Court of Appeals dismissed

e

19
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Applicant's appeal. State v. Barnes, Op. No. 2009-UP-516 (S.C. Ct. App. filed November 12.

2009). The Remittitur was issued on December 1. 2009.
Betore this Court are the records of the Charleston County Clerk ot Court regarding the
subject convictions, the records of the South Carolina Department ot Corrections. the Record on

Appeal. the Final Anders Brief. the Court of /\ppeals opinion, the Remittitur dated December 1,

2009, the current PCR application, and the State s Return and Motion to Dismiss thereto.
In his current application, the Applicant alleges that he is being held in custody
unlawfull& for the following reasons:

1. Ineffective assistance of counsel.
2. Prosecutorial misconduct.

This Court finds that this PCR application should be summarily dismissed for failure to
comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code
Ann. §17-27-10to -160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

Here, the Applicant was convicted of these offenses on November 3, 2006. The Remittitur from
the direct appeal was issued on December 1, 2009. Therefore, Applicant was required to file a
PCR application by December 1, 2010. This application was filed on January 7, 2011, which
was thirty-seven (37) days atter the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

Ve
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(1994). In addition. S.C. Code Ann. § 17-27-70(c) authorizes the Court to “grant a motion by .

either party tor summary disposition of [an] application when it appears from the pleadings ...
that there is no genuine issue ot material fact and the moving party is entitled to judgment as a
matter of law.” Therefore. this Court summarily dismisses. the application for failure to file
within the time mandated by the Post Conviction Procedure Act.

Based upon its review of the pleadings in this matter. this Court does not see the need to
appoint counsel to represent the Applicant and expresses its intent to summarily dismiss this
matter unless the Applicant advises this Court with specific reasons, factual or legal, why it
should not dismiss the matter in its entirety. The Applicant is granted twenty (20) days from the
date of service of this Order upon him to show why this Order should not become final by filing
any reasons he may have with the Clerk of Court for Charleston County, South Carolina.
Applicant must also serve a copy of his response to opposing counsel Matthew J. Friedman of
the Attorney General’s Office at P.O. Box 11549, Columbia, SC 29211.

L

AND IT IS SO ORDERED this day of

Adminjstrative Judge
9" Judgci

~South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
)
)
) e D
Michael T. Barnes, #318499 ) 2011-CP-10-0146 o Ty
) R A
. P = ‘_(pf’
Applicant, ) i: ’L b o
) 5e%
) FINAL ORDER OF DISMISSAL ‘~-.. =
) S =
State of South Carolina, - ) - T
)
Respondent. )
)

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed January 7,2011. The Respondent (the State) made its Return and Motion to Dismiss on
March 22,2011, requesting that the Application be summarily dismissed. Pursuant to this request,

and after reviewing the pleédings in this matter and all of the records attached thereto, this Court

~ issued a Conditional Order of Dismissal dated March 31,2011, provisionally denying and dismissing

this action, while giving the Applicant twenty (20) days from the date of service of said Order in
which to show why the dismissal should not become final. Attached to this Final Order and
incorporated herein by reference is an Affidavit of Service dated July 27, 2012, serving the above-
mentioned Conditional Order of Dismissal on the Applicant. The Applicant made a timely response
dated April 11, 2011.

In the letter to the Clerk of Court and construed by Respondent as a response to the
Conditional Order of Dismissal, the Applicant states that he placed his application for PCR in the

mail on November 9, 2010, but was sent back to him due to postage. Additionally, due to an

i)



institutional lock-down, he was not able to mail it the application until November 16, 2010. On
November 29, 2010, Applicant claims he received a letter from the Clerk Office that he submitted
the wrong form for his PCR application. This Court has reviewed the Applicant’s response to the
State’s motion to dismiss in its entirety, in conjunction with the original pleadings, and finds that a
sufficient reason has not been shown why the Conditional Order of Dismissal should not become
final.

The Applicant has also presented no legitimate reasons why these issues were not raised
within the statute of limitations for filing a PCR application pursuant to S.C. Code. § 17-27-45(a).
S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or within
one year after the sending of the remittitur to the lower court from an

appeal or the filing of the final decision upon an appeal, whichever is
later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all
applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The
Applicant was convicted of the offense(s) he challenges in this Application on November 3, 2006.
The Remittitur after the Applicant’s unsuccessful appeal was issued on December 1, 2009. The
Applicant was therefore required to file his application to challenge the revocation before December

2,2010. This Application was filed on January 7, 2011 which was well beyond the time that the

statutory filing period had expired.

Under South Carolina law, mailing does not constitute filing. S.C. Code Ann. §17-27-40
provides that a proceeding is “commenced” by filing an application with the clerk of court.

(emphasis added). Mailing of a petition for post-conviction relief does not constitute filing, for

ero}| =
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statute of limitations purposes. Gary v. State, 347 S.C. 627, 557 S.E.2d 662 (2001); Fox v. Union-

Buffalo Mills, 226 S.C. 561, 86 S.E.2d 253 (1955). This Court find that even though Applicant may

have mailed his PCR application prior to his filing deadline, of which he has provided no credible
proof, his application was not filed as per § 17-27-40 until more than a month after the filing
deadline.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.

This Court hereby notifies the Applicaht that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. The Applicant’s attention is directed to Rule 243, SCACR, for the procedures following

the filing and service of the notice of appeal.

AND IT IS SO ORDERED this 22 15’4aay of Fhawn/ 2015,

{
@\/\ Q Amh ) ~
-lcnsn-Lealkmmgwn’(Z .

L _
v)é.L&.,l ‘.De_‘mr\\sld ‘.

~

. Presiding Judge'
Ninth Judicial Circuit

W (eviur _, South Carolina.

1 The Honorable R. Markley Dennis, Jr. presided over Applicant’s trial.
3
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) MURDER

COUNTY OF CHARLESTON )

At a Court of General Sessions, convened on Aprl 3, 2006, the Grand Jurors of
Charleston County present upon their oath: '
That in Charleston County on or about December 23, 2005, while acting in concert with another,
and with malice aforethought, Michael T. Bames did kill and murder Kyle Clark by means of
shooting him with a handgun, and that Kyle Clark did die in Charleston County as a proximate

result thereof on December 23, 2005. This is in violation of Section 16-3-10 of the South

Carolina Code of Laws (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made

Lttt fpifioe—
SCARLETT WILSON
CHIEF DEPUTY SOLICITOR

and provided.
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) ATTEMPTED ARMED ROBBERY
COUNTY OF CHARLESTON . )

At a Court of General Sessions, convened on April 3, 2006, the Grand Jurors of
Charleston County present upon their oath:
That in Charleston Cqunty on or about December 23, 2005, while acting in concert with another,
at , North Charleston, South Carolina, by use of force, threats or intimidation
and while armed with a deadly weapon, to wit: a handgun, Michael T. Barnes did attempt to take
and carry away goods and/or monies from the person or immediate presence of Dobry Viera with
the intent to permanently deprive him of possession thereof, in violation of Section 16-11-330(B) -

of the South Caroliﬁa Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made
and provided. .
SCARLETT WILSON
CHIEF DEPUTY SOLICITOR




