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Jul}e 20,2014

D DELIVERED
The Honorable Daniel B, Shearouse
Cleik of Court .
‘South Carofina Supreme Coutt
1231 Gervais Street
Columbis, Soulh Carofina 29201

RE:  Thomas Chad Hilton v. Flakcboard America Limited and
Liberty Mutnal Insurance Company
W.C.C, BiloNo.: 1111934

Dear Mr. Shearouse:

Taolosed please find an ortglnal and eleven copies of a common Jaw Petitlont for Cestiorat] relative to
i above-captioned matter. At fhis tims, I would greatly appreciate your filing these documents
and returning five olocked caples of the Petition to my couwier. :

By copy of this letter, Lam sotving a copy of the Petition on Brenn Watson, cotnsel for Respondents,
the South Carolina Workexs’ Compensation Judicial Depattment aud the Honorable Jenny
Abbott Kitchings, Clerk of Court for tho South Catolina Coukt of Appeals. As ahways, inthe
ovent they have any questions ox couients concerhing this matter, Ljnvite them to contact me.

Thank you for your coopetatlon.

‘With kindest vegards, Tam

Ve '7[01)! yours,

Andrew N, Saftan

ANS/itm

Enclosutes

cot  Sounth Caroline Workers® Compensation Judicial Departinent
L. Brein Waison, Bsquire '
The Honorable Jennty Abbott Kltchings
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INTRODUCTION

Pu\'s;mut to 8,C, Const. at. V, Section 5 and 8.C. Code Ann. Section 14-3-10
(1976), Petitioner, Thomas Chad Hilton, pel itions this Coutt to lssue & Writ of Cerliorari
to yeview the South Catofina Worskers® Compoensation Commission’s (Panel’s) declston
n ’I‘h'omas Hilton, Claimant, v. Flakeboard Ameilea f,imited, Employer, atc Liberty
Mutual Insurance Company, Caiet, SCWCC File No. 11 11934,

M, Hilton respeotfully assetts the Panel erred in: (a) reversing the single
commissloner’s defermination ho had not achleved maximum medical improvement
selative to the consequetices of an Awgust 17, 2011 compensable injucy, required further
medical reatment and remained temporarily totally disabled; (b) vacating exhaustive
factual findlngs adopting the uncontradicted opintons of four oxperts (authorizing treating
neutologist, as well as evaluating forensid psychiatlst and two ovaluating
neumi)sycholo gists) whiioh attr{buted testimonial discrepancles to cognilive deficils
resulting fiom physical brain damage (pre-accident head trauma requiting craniotosny
and aggravating consequences of compensable injury), zather than the fraudulent conduct
alleged by Respondents; (0) remanding his ofaim “to the Jurisdictlonal Commissioner to

: delermh-te whether oy not [ho] . . . is conpetent 1o testify and whether or not [L€]. ..
needs a Guatdian.ad Titom pursuau.t to §42-15-55, despite the fact Respondents never
questloned his competoncy at any slage of this proceeding; and (&) futlhef ordering
Respondents “to send [him] .. . toa neurologist of their ehoice for an evaluation as to the

oausation and extent of [hls] . . . problems”, notwithstanding the absence of any request

for this }'elicf.
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Specifically, M. Hilton believes the Panel’s deoislon: () created “issues”, which
-exceedcd the parametets of Respoudents’ W.C.C, Fora 30 Request for Commisston
Review; '(b) as tho Panel was preciuded from addressing aiy unpreserved “Issues”, its

_ determination to vacato the single conunissioner’s Ordet: for the purposes of affoxding
Rospondents an unsolioited oppottunity to obiain another neurofogioal evalnation and
concomitant competency ﬂ'ssessment exceeded the statutory authorily granted by tho

’ leglslatpl'o and violated Astlele T, Section 22 of the South Caroliug Constitution; (c)

consideration of the unpreserved “issues” afso unquestionably vesulted In a denlal of due
process; () the May 21, 2014 Order is illegal on its face, as it includes neither findings of
fact, rulings of law or an explanation of the rationale undexfylng its rulings inviolation of

S.C. Code Ann. Sections 1.23-350 (2005) and 42-17-40 (1976, as amonded); (¢) the

nature of the Panel’s yulings render auy futthor action by the Commisston null and void;

and (f) this amalgamation of legal errors s sufficient ty exceptional to wacrant expeditious

revicy by the Coutt,
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L QUESTIONS PRESENTER) YOR REVIEW

A, Did {he Panel err in vacating the single commissioner’s June 4, 2013
Order and remanding this olaim for further neurological evaluation, as well as
concomitant deterntinations rolative to Mr, Hiltos’s competenoy to testify and need for a
Guardian ad Litem, because: (8) .G, Code Ann, Scotton 42-17-50 (2012 supy.) has been
conslstently cons&ued to limit Panel reviewr to lssues falfing with the scope of the Form
30 exceptions; (b) Respondents’ Fom{ 30 neither secks futther neurofogionl evaluation,
disputes the admissibility of M. Hiltor’s testimony nor chaflenges the absence of a
Guatdian ad Litem; (¢) the Panef had no authority to reach or orc'atc these “issues”, which
_ had besomse the Jaw of this case; (d) its sua sponte creatiosn of these “issues” violatcd '
Auticlo I, Sectlon 22 of the South. Carolina Constitution; and (e) the Panel’s May 21, 2014
Order Is consequently null and void.

B,  Did the Panel exr In vacating the single commissloner’s June 4, 2013
Order and temanding thls olaim for further neutological evaluation, as well as
concomitant determinations relative to his competency to testify and need for a Guatdian
ad Litem, because: (n)‘S.C. Cade Ann; Sectlon 42-17-50 (2012 supp.) has been
consistently construed to Jimit Panol review to issueé falling with the scope of the Forn
30 exceptions; (b) Respondents® Form 30 nelther seeks further neurological ovaluation,
disputes the admisstbility of m Hilton's testimony nor challanges the absence ofa
Guardian ad Litotn; (o) the Panel had no uuthérily 1o reach or create these “Issues”, which
had beeoms the law of this case; (d) considetation of these unpreserved “issues” tesulted

in a donial of due process; aud (e) this constitutional violatlon conclusively invalidatos

{he Panel’s Ordey,
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C. DId the Panef err in vacating the single commissioner’s June 4, 2013
Oxder and remanding this elaim for further neurologlcal evaluation, as well as
concomitant determinations relative to his compstency to testify and need for 8 Guardian
ad Litemn, because: (a) the May 21, 2014 oxder fails to suolude elther the findings of fact
or rollugs of law requited by 8,C. Code Aun, Sect lons 1-23-350 (2005) and 42-17-40
(1976, as amended); (b) this ruling is also devoid of any explantation of the rationale
underlying the Panel’s rufings; aund (¢) theso defects, as well as the conclusory nature of

{he Panel’s rulings, render the May 21, 2014 Oxdex illegal on its face.
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I, STATEMENT OF THE CASE
On August 17, 2011, My, Hilton was bitten in his buttocks/upper leg atea by an

inseot as ho was opetating a tractor trailes for Plakeboard Amerioa Limited, This injury
subsequently prompied his receipt of asséssment through the Matiboro Pavk Hospital
Bmesgenoy Room (August 19, 2011), whete: () exanination rovealed “a raised, round,
red area with obvious bite mark ili the center of the , . , [buttocks/upper leg] lesion”, us
well as “skin discoloration (*bright red”), tenderness and swelling (‘edematous’) in the

‘ateq strrounding fhe bite™; and (b) “dinguosed to have expetienced a spider bite", for

which he recotved treatment, (See, June 4, 2013 Decision and Oxder (attached hereto as
Exhibit A), p. 9).

When this bite evolved into a “[[Jarge, warm, red absesss . . . [avea Inthe] Joft
upper postetior thigh . . . [that measured] approfximately] , . . 5 inches in diameter [that
was] : . . exquisltely painful”, M. Hilton was referred to Dr. Chi-Dai Chen for surgloal
assessutent (See, June 4, 2013 Degiston and Order, p. 10). This physician’s August 23,
2011 examination prompted hospitalization “Idjue to the sevesity of his symptoms”,
followed by surgloal intervention that led to an “immediate finding of underlying
nenrorotie fat”, (Id). AsDr. Chen Felt the wound ftself had adequately hicaled by
September 12, 2011, he placed Mt Hilton on PRN status as of that date, (See, June 4,
2013 Deoision and Oxder, p. 11). .

Tollowing his release by Dr. Chen, Mi, Hilton was ovaluated on two occasions
(Septeniber 19, 2011 aud Ootober 31, 2011) by Dr. W, James Evans (a neurologist), who
was not only apprised of left foot pain (atitibuted by an orthapacdioc surgeon to Achilles

"Pendonitis that was present prior to the August 17, 2011 injury), but also: (a) noted the
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development of “pins and needles pain . . . afler the spider bite” (Qotober 31, 2011); and

(b) “ohavacterized the newly developed left lower exlremity symptoms as the ‘late

complications of the brown reoluse spidor bite.’” (See, June 4, 2013 Deolsion and Order,
P 12).

On Februavy 13, 2012, Mr. Hilton was evaluated by Di. R. Joseph Healy (a
nenrologlst authorlzed by Respondents), who: (8) noted not only the presence of
pexsistent lefk leg symptoms, but also the non-traumatic onset of low back pain; (b)
performed an BMG, which revealed abnormal nerve function of the left leg that he
chatacterized as “a non-discogenio sciatica”. (See, Junc 4, 2013 Deojsion and Oxder, p.
13). Tnspeotion of Dy, Healy’s notes/roports for the period Apill 16, 2012 through July
17, 2012 indicates: (a) his beliet Mr, Hiltost's left non-discogenic sciatioa was the product

~ of compression stemming from the initial consequences of his compensable brown
reoluse spider-bite; and (b) this condition was further compromising Mx, Hilton's gait,
affeoting the foot and the left aukle, and having a potenthﬂy aggravating jmpact ou the
pre-ujury loft Achilles tendon problem. (Ses, June 4, 2013 Deaision and Oxdes, p. 13).

When subsequently quostioned as to the source of M. Hilton’s cutrent left leg
symptoms, Dr. Healy veri. fied: (a) an acknowledgement of pre-injury symptosus {hat were
reflective of soms degtes of neutopathic pain (Healy Deposition, pp. 31 --37; 43~ 44);
(b} the pins and needles sensation Mr. Hilton was now experienolng, which was cleatly
indlcative of neutopatblo pain, had been noither reported nox identified by any medical
reeord prior to August 17, 2011 (Healy Depositios, pp. 95 & 100); (¢) the pre~sutgical
findings (pain, redness, skin breakdown, swelling, bite marks, fover, nausea and

vomitlug) were not only Indioative of a brown recluse spider bite, but also & “systeniic
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effect” produced by the injected venom ([lealy Deposition, pp. 76—79; 85, 87); (d) toxlc
vcxl(;le of this nalure oat, in and of ftsclf, create newropathio pain of the type desotlbedd by
- My, Hitton (Healy Deposition, pp. 41,81 & 122); (e) the nature/degtes of Mr. Hilton’s
pre-suigical symptoms (swelling; size of abscess and gnironnding inflammation) were
also suffiolent to create seiatio netve compression, evenfu {lie absence of musele tissuo
damage (ealy Doposgition, pp. 80 & 88); (f) Mr. Hilton's current left leg symptoms most
probably, to a reasonable degreo of medically certainty, result from the consequenices of
the August 17, 2011 splder bite (venom itsclf and/or norve com presston caused by pre-
sucgical wound development) and/or the agaravation/acceloration of preexisting
pathology by the consequences of this bite (Healy Deposltion, pp. 81 — 84, 8990, 103);
(2) the symptoms which femporally msultéd from the spider bite, as well as the degree of
neotosls d;)ctunentecl dutlng surgery, could siot be faked (Elealy Deposil ton, pp. 84 — 88);
(h) the presence of neuropathic Injuty had been objeotively verified by BMG testing
(Healy erm, pp. 17 & 125); and (i) he was comfortable with his ability to rendex
this oplnion as to causal conneotion, Indidating M, Hilton's surgeoi was in o better

position to address fhis issue (Healy Deposltion, pp. 70 & 90). (Sce, June 4,2013
Declsion and Ordeg, pp. 22~23).

As his Jow baok pain persistent, M. Hitton was indopendently ovaluated by Dr.
Bzia B, Riber (Augnst 9, 2012), whos (a) was awaro of all materlal aspeots of Mt.
Hilton®s posbdnjury history; (b) specifically noted the varlous symptoms whioh were
exhibited prior to Dr, Chen’s surgery, as well as Dr. Evaus’ belief the worsening of “pre-
injuty leg paln was the result of the spider bite”; (o) observed lhmited lnmbat sange of

mmotion “particulatly with extension and concomitant Jeft lnteral flexion”; (d) discovered
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“signifieant BHL wenkness on the [eft consistent with an L5 xadicular syndrome®; (8)
notleed M. Hilton’s galt favored the left lower extremity; and (f) felt My, Hiiton Tiad
developed “[olompensatory low back pain.. . . following altered galt” wlth an associated

lumbar facet syndrome. (Ses, June 4, 2013 Declsion and Ordet, p. 16),

Based upon those findings and Mr. Hilton’s mexiical history, Dx. Riber made
sovernl trealment recommendations, while explaining: (a) the consistenoy of his clinioal
findlugs with previous objeotive test results; (b) the radicular leg symptoms were
attibutable fo the “Initial compression caused by the expanding wound, as “"ell as the
venom, which itself can cottainly produce nerve root leritation and nenvopathic pain®; (c)
the curtent neuropnfhlc log pain and “likely compensatory” back pain were consequences

of tho spider bite; and (d) Mr, Hilton had not reached maximum ymedical improvement

and continued to require work rostrictions, (Sco, June 4,2013 Deolsion and Order, pp. 16
~17.

Tu response to q.ucstioniug relative to Mr, Hilton’s ouxrent back symptop&, Dr,
Hoaly explained: (8) an understanding that “bls walking was [not] . . . totally normal”
pre-injury (Healy Deposition, p. 44); (b) the consequences of the spider bite had further
conteibuted to gait alleration (Healy Deposition, p. 104); (c) while he noticed this gait
disturbangce, “it wast’t deamatic” (Healy Deposition, p. 7); (d) video surveillance footage
oblalned by Respondents was consistent with his prior obsetvations (Healy Deyposition, p.
63); (¢) this gait disturbance had resulted in the dgvelopment of mechanical low back

palt (Healy Deposition, p. 72); (¢) Mr, Hilton’s current back symptoms were

compensatory (due to increased gait altoration attributable to neuropatbic pain) and had

“come on quloker than , . . might have otherwise [been] ... expecied” due fo the
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aggravallng/accelerating impacl of the cousally velated inorease in newropathic paln by
the consequenees of the brown reolusc spidex blte (Healy Deposition, pp. 103 104, 122
- 123); (g) the BHL weakness identified by Dz, Riber was a relativoly objective finding
that was consistent with the sciatioa confitmed by elec todiaguiostio studics and
“absolntely” reflective of actual nerve dysfunction (Healy Deposltion, pp. 119 ~121, 125
~126% () Mr, Hilton requited tentment of the nature outhined by D, Riber (Healy,
Deposition, p. 121); (f) given his longstanding professtotial xelationship with Dr. Riber
(who he chavacterized as “the gury” for paln managoment care); it was his wish that Mx.

Hilton receive this treatment through Dr, Ribex (Healy Deposition, pp. 119 & 122); and

(K) Mt. Hilton had niot yet achioved maximum medical improvoment (Healy Deposition,
p. 132). (See, June 4, 2013 Declslon and Order, pp. 27 - 28).

On May 31, 2012), Mr, Hilton pacticipated in a deposition, dutlng which he: (a)
disclosed the ocoutrence of a 2000 motor vehicle acoldent that pro duced a head injury
inltiatly resulting in a pertod of unconsciousness; (b) advised that it also required sutgety
for, . . [s]ome bleeding”; () recalicd only one pliysician visit following this surgery (for
staple removal), while denying any problems associnted with this head trauina slnce the
singlo post-injuty dootor visit; () admitted a June, 2011 vacation cxuise, but required -
review of a card in his wallet to ascertaln whon this trip ocowred; and () tostified De,
Bealy had been the only neurologist ftom whom he had ever recolved freatment. (Sce
TJupe 4. 2013 Decision and Oxder, p. 14).

Mz, Hilton also tostified: (8) the radiating loft log pain that was producing the
pinsieedios sensation in his foot had only begun some time after the August 17,2011

spider bite aud was distingulshable from lhe Achilles tendonitis sensations documented
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by Dr. O’Dell (which had actually extended u pward approximately two Inches beyond
the aukle); (b) the ourrent leg pain was likewise not associated with an incident (sniall
plece of metal beoame embedded in the skin avouit his leﬁ auklo) that had occuried
some years priot (crealing no residual problems); () the back pain refetonced by Dr.
Healy doveloped gmdually-and had not been prosont at the time of his August 17, 2011
injuey; (d) his deiving had substantlally decreased since the aceldont date (estimating once
a week when asked to specifically quantify); (6) typical periods of standing fefl in {he 15
—20 minute range; (f) the majority of time at his home was spent laylng down; (g) he had
not jolned his wife an a subsequent (October, 2011) ornise; and () his appearance/the

manner in which he walked, stood, eto. could val‘)", patticularly if he was having a “bad

day”, (Seo, Juune 4, 2013 Declslon and Order, pp-. 14~ 15).

While subsequent review of this testimony, in light of other ovidence, led
Respondents to characterize Mr. Hilton as a “Jiar” and allege these discrepancies were
reflective of an inte:ntional attempt to mislead, fiuther investigation revealed:

(8) [the 2000] . . .. motor vehicle accident resulted in
~multiple trauma , . . [, Including] a olosed-head fnjury”; (b) his
pacticular pathology Involved “a subdural aud epidural
Tiematoma on the 1ight” that xequited performance of &
ctapiotomy; (o) receipt of Ditantin thesapy for “subsequent
selzures”, in conjunction with repeated nourologleal assessment
following the 2000 head travma; (d) he was medically restiloted
from yesuming fruok deiving until June 13,2001 ; and (¢) M.
Hilton was continuing to experienco “shovt-term memory
problems” (ox. “putting his keys In the refrigerator and a hamin
the cabinel”) following this injuty. (See, Juas 4, 2013 Decislon

aud Qrder, p. 15).

More significantly, it was discovered that a mere st months beforo sustaining the
spider bite, M. Hilton was reovatuated by a newrologist for compléints of persistent

“memory loss” and “mood swings”, (See, Juno4, 2013 Deoision and Oxder, pp. 15—16).

10
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Tn view of these developments, M, Hillon underwvent a forensic psychiattic
ovaluation. (August 12, 2012) by Dr, Donna Solwartz-Watts, a clinical professor of
forenslo psychialry affiliated with the Unlyessity of South Cavolina School of Mediolne’s
Depattment of Neuropsychialty aud Behaviorat Science, At that time, Dr, Schwarlz-
Watts also Interviewed Mis, Hilton, who xeporied: (a) hor husband mauifasted “violent
mood swings which ave in part provoked by lis laclk of mexnory”; (b) aggtessive
denial when rominded of statemments he could not remeiber; () activity rofleetlvo of
confabulatior, which she descxibed as “a clinfeal symptom of coguitive impairment,
‘[ﬂmtl .+ . is 110t volitionn”; aud (d) a “general expression of decreased . . . emotion. . .
unles§ he s aggrossive.” (Seo, June 4, 2013 Decision and Order, ». 17),

Dr, Schwartz-Watts also condueted & montal a status examination, which vetified:
(e) Mr. Hilton. “had céglﬁttve jmpaitment inoluding difficulty with visual spatial design’;
(b) “[i]e perseverated, . . . a clinieal symplom of cognitive impaitment”; (¢} Mr. Hilton
“had diffloulty abstracting similatitles betv}een diffioilt objeots™; (d) fe also encountored
sdiffioully registering and recalling objects and requited promping and forced éhoica”;
(e) poor performance “oh a test of verbal fluency”, which was also assoclated with
petseveration; and (f) Mr, Hilton “gave a good offort” In comleption with this assessment,
(See, Juuo 4, 2013 Declslon and Oxder, pp. 17 —18). |

She furtlier observed: (a) the presence of “end gazevnystagmu s (previously
documented by the neurologist who had treated hin for the 2000 Iead trauma); (b)
“difficulty performing rapid alternating movementg" (which could uitimately be
accomplished with practice); (¢) pre-August 17, 2011 records veferenced vatlous reJevant

factors (a tight sided subdutal and epidural hematoma with a resultant focal motor seizure
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“ disordey; “aguesin and olfactory impatrment”; “short-{orm memory problems”; “short-
term ;nemory impajtment on neurologlonl evaluation®); and (d) newropsychotogloal
assessment was warranted, (See, June 4, 2013 Decjsion and Order, p. 18). .

Tn accordance with D, Sohwartz-Watls® directive, My, Hilton underwent
neutopsychological evaluation by Dr, Tora Brawley of the Univessity of South Carolina
School of Medloine’s Department of Neuropsychlatry and Behaviotal Seience (August :
16, 2012), who confirmed: () her awateness of the fact “discrepancies , . . it his report of
porsotial history facts . . . [had led to] accusations that he was putposefully belng
dishones”; (b) “Mr. Hilton had difficulty cotreotly recalilng some personal information .
.. [dJuring the clinical interview"; (¢) review of relevant medical records “revealed that

Tie suffored both a subdutal aud epdural hematoma which required surgieal cvacuation
via a 1ight temporal craniotomy” in 2000; (d) memory issues following the 2000 head

trauma; () reports of “continued problems with memory Joss, mood swings, light

headedness and sleep difficulties” to Dy, Solomon in Febyuaty, 2011; at}d {) “his

diffleultics have worsened following compiications from a spider bite in August, 2011." i
(See, June 4, 2013 Deoision and Oxder, pp. 18— 19). i

In conjunction with this evaluation, Dr. Brawley, then an assistant professor with
the University of South Catolina School of Medisine, administered ten
nearopsychologioal insttuments, including “the Test of Memory Malingering”, which
“sovealed hin to have significaut deficits in many arcas . ...” These deficits included
“Immediate verbal learnipg”, “immediato v§rbal metnory for prose passages™, “recall of a .
complex figute”, “controfled verbal fluency”, “judgment of line orientation”, “nonverbal

abs(ract reasoning and problem solving” and “tail making ability”. Dr, Brawley also

12

235




specifioally expfained that “[f]ormal effort testing was conducted and performance was

completely within normal limits, indicating 1o svidence of au attempt to exaggotato or

malinger cogaltlvo symptoms.” (See, June 4, 2013 Decision and Oxder, pp. 19 ~20).

Based upon Mr. Hilton’s relovan{ medioal history, her olinioal Interview and the
‘rosults of this xather extensive neutopsychologioal testing, Dr. Brawley defermined: (a)
"(QSﬁl‘lg results revealed the presonce of severe coguitive deficits In many arens assessed,
including memory”; (b) “[¢Jhose deficits ave consistent with restdual oxganic deficits from
his previous head injury and have likely beoh exacerbated by more recent . , , physieal
injuries and psyohosoclal stressors™; (¢) “[t]here was no indication of an attempt to
malinger on tqstin # () “any discrepancies noted in his report of personal history or
ollier ateas ate velated to his cognitive defioits, sather than an attompt to purposely ropott
jucofreot nformation™; and (o) “[t]his [coneusion] . . . Is further suppoited by
dooumented teports and medical evidence of continned mentosy problems in Febraaty,
2011 (See, Juno 4, 2013 Declslon and Quder, p. 20).

After considering these neuropsychologioal test results, in light of hex own
olinical finding, Mr, Hilton's medical history and the content of his deposition, Dr.
Schwariz-Watts: (a) conoluded “to a reasonably dogres of medical cerlainty that M,
Hilton hias sevete coguitive impaliments, including memory disturbance, confabulation
and perseveration which can account fox the obvious discrepancies in his deposition
tostimony"; and (i)) oxpressed “grave coscorns about his competency to testlfy in these

proceedings due to his memory defioits and inabllity fo learn new information.” (Seo,

June 4. 2013 Deolsion and Ogdet, pp. 20 ~21),

13

236




Durlng this thne pesiod (August 14, 2012), M. Hilton was also evaluated by Dr,
Nicholas A, Lind of Post Trauta Resources, who observedl: (/) appavent mesmory
impattment por mental status examination; (b) “Mr, Hilton’s seore of 84 . . . [on the
MMPI-2-R¥] 15 conslsient with the memory problems ex pected from his 2000 head
{rauma®; (0) his “memory complaints are consistent with his desoribed head injury and
appear legitimate as determined by the validity mensures of tho psychological tosting
measures used in this evatuation®; (d) “Mz., Hiltow’s reported memory defioits ate more
Tikely than not, with as tnuch cettainty reasonable in the field of i)ﬁ)'cllology, legitimate”;
and (e) formal neuropsychological testing would better gauge “fhe validity and extent of

M, Hittor’s mentory deficits . ., . (See, June 4, 2013 Deolsion and Order, p. 21),

Tn this regad, after reviewing “tho findlngs and conclusioné of Dy, Brawley’s 16
August, 2012 neuropsychologieal evatuation®, Dr. Lind (also a practioing
neutopsychologist) agreed: (a) “[t]he results are conslstent with the psychologleal
evaluation . . . [he had] conducted on 14 August, 2012 ar;d suggests significant doficlts in
memory as woll as cxecutive and dexterity impairments”; and (b) “[f)his additlonal
ovidence confirms that Mr, Hilton’s reported memory deficlts are more Jikely thau it
with as much cextainty reasonable in the field of psychelogy, legitimate and explain the
diffioulties he continues to expetlence with recall of his history.” (See, June 4, 2013
Deoision and Order, pp. 21 —22).

Additionally, Dr, Healy addressed Mt Hﬂ(on’s cognitive capacity, speci.ﬂcally
confirming/concluding: (a) while the focus of hs freatment fad been the newropathic pain

component, e had noticed clinical cogultlve limitations (Healy Deposition, p. 45); (b) it

was not unusual for someone who has expexienced head trawma of the nature M, Hilton
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sustained in 2000 fo develap cognitive loss (Healy Deposition, p. 108); (¢) persistant
“tnomory loss was actually “referenced as an ongolng symptont to- a neurologist” before
the August 17, 2011 aecident dato (Healy Deposition, pp. 109 - 110); ()
neutopsychologleal testing of the awture performed by Dr. Brawley inoluded “not only
speoific tests, but actual portions of ofhet tests, that ate specifically geared {owatds
ferreting out exaggeration and malingering” (Healy Dgpr-)sltion, p. 111); (¢) thoe absence
of malingering and exaggeration of coguitive symptoms, as well as the valid assessment
of cogitive function vexified by the nenropsychological test battery administered by Dr.
Brawley wete consistent with his own intultive Impressions (Healy D_ejm__sm_ou; p. 112);
(£) tho results of this testing did nof sup port allegations that Mn Hilton’s aotions
(Inctuding deposition testimony) were vefleotive of dishonesty aund deceit (Healy,
Doposition, p. 112); (g) these test results were indioative of & “sigaificant problem from
the head injury” (Hoaly Deposition, p. 114); 9 his agreoment with Dr, Brawley’s
detormination “that any disorepancies noted it his tepost of personal history or other
aveas awe related to cognltlve defioits xathex fhan an sttempt fo puposefully report
incorrect information” (H_eab: lggpg_s_ijj_o_n, pp. 114 - 115); (1) bis impressions wete also
consistent with those of Dys, Sohwartz-Watls and Lind (Bealy Deposition, pp. 115 - 116);
(j) he had no doubt Mr. Hilton was ox perlencing “noticeabls cognitive damage secondary
to brain injuty . . . [whicl is] a very reasonablo and more than likely explauatioﬁ for..,
[the varjous factual] disorepances” identified by Respondents (Healy Deposition, pp. 116
« 117); and (k) to a reasonable degree of medical certainty, hie was “gosnfortable that [Mt.
Tilton] in his effoxts to recolve treatment. . . and his testimony has done nothing

contrived or purposeful, but sather that any of these discrepanoies ox confliols ate the
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results of his brain injury and cesults of cognliive deficits . . .. (Healy Depaosition, p.
128). (Sce, June 4, 2013 Declston and Order, pp. 25 —26).

After considering the putportedly dishonest behavior alleged by Respondents, Dr.
Healy simitatly/consistently validated M. Hilton’s oreclibillty, testifying: (a) although he
recognized the preseice of cortain discrepanoies in Mr, Hilton’s medioal history, he had
10 concerss as to this gentleman’s credibility (Healy Deposition, pp. 31 38,45 - 49);
(b) his particlpation In the October, 2011 eruise was awinsufficlent basis upon which to
characterlze Mr. Hilton as “a Jiar” oaiy Deposition, pp. 55 - 60); (¢) the presence of
cognitive deficlts stemming from tho prior brain Jujuty was a reasonable explanation fox
these alleged inconsistencles (Healy Deposition, p. 117); (d) the neex for ones (.,
testifylng acourately after looking at a card beatlng the date of & prior crulse) “fits” as an.
éxplanatlonfor M. Hilton’s ability to recall certain information (Healy Deposition, pp.
117 ~ 118); (o) M. Hilton’s satisfaction of validity critetla, jnoluding the absence of
malingering or exaggeration per applicable clements of the neuropsychological fest
battery administered by Dr, Brawley, supported his beliof there was no indication this
gentlemen was not credible (Healy Deposition, pp. 112 - 113); (6) he would “not. . .
blindly suppot somebody who is faking, malingering ox bAeiug less than candld” (Healy
Deposition, p. 127); and (g) Mt Bilton was a crediblo patlent (Healy Deposition, pp. 70 -
71, 106, 131 - 132), (Seo, June 4, 2013 Deoislon and Oxder, pp. 26 ~ 27).

On August 23, 2012, Respondents solicited Dr. Chen’s testimony relative to
sevexnl aspects of Mr. Hilton’s injuties. While this genoral surgeon initially opined that .
The did niot believe My, Hitton's abscess or avea of inflamation was Jacge enough to

create compressiot on the sclatic nerve, he subsequently coticeded: (a) he neither was nor
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considered himself an expert in the field of newrology (Chen Depasition, p. 3 8); (b) ho

likewise was not an expert In torms of the ultimate implications of venomous bitos (Id.);
(0) he had no reason to dispute M. Hilton was bltten by an insect on August 17, 2011
(Chen Deposition, p. 41); (d) M, Hilton’s post-injury conplalnts/symptoms were
Sconslstent with . . . ones that are comonly attributable to & Brown Recluse spider bite”
(Chen Deposition, p. 43); (¢) the presence of the same reposted sympioms upon which
Dr Healy had concludcgl M. Hilton was manifesting “a systemio effect” produced by

spider venom (Chen Deposition, pp. 46 - 48); () the tissue damage discovered during

surgety vwas consstent with the destructive process oaused by venom or infection (Chen

Depositlon, p. 52); (g) “venom itself can cteato damage to an yaderlying nerve™ (Id.); and
(h) venom oan likewiso “oreato nerve Jultation and neuropathle pain.” (See, Declsion and
QOxdet, pp. 28 —29),

Dr. Chen also candidly acknowledged/agreed: (a) nerve xoot injuty “would
aotually fall more within, .. a neurologist[‘sj .. . atea of experlise than a surgeon’s in
terns of deliuéatlng e'tiolo gy of netyo juritation or nerve damage” (Chen Deposltion, pp.
53 - 54); (b) ho would “noxmaily deferto & neutologist in terms of making a conclusion
agtawhat is the cause of nervo rth damage In a sconarle” (Cﬁen Deposition, p. 54); (c)
Dr, Healy's finding of non-discogenic selatic per electrodingnostio studies had “some
degree of objectivity” (Id.); (@) i\o would defer 1o the speoalist’s (Dr. Healy’s) opinion
: relat{vc 1o the oausal relationship of M. Hilton’s non-discogenio seintica and the
consequences of the spider bite (Chen Deposition, pp. 34 - 55); () he did not “have the
specialty or knowledge to disagree with” Dr. Healy’s opinioh (Chen Deposition, p. §5);

(f) Dt, Bvans® opinion that Mr. Hiltow’s cuttent left lower extremity symptoms
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represonted the late complication of a brown recluse spider bite was consistent with Dr.
Healy’s conoluslon “ip, forms of etlology” (Chen Deposition, p. 57); (g) he would
Hkewise defer to D, Bvans® opitiion on this point (fd.); and (h) he did not “hold [him]self
... outas being an expert In [ulentology . . .. (fd.). (Sce, June 4, 2013 Deciston and
Ouder, pp. 29— 30).

This physioinn furlher tostified: (8) identification of the source of netve damage
identificd by an BMG was owlside his atea of expettise (Chen Daposition, p. 60); (b) le
dlidl not possess the expertise to decide the question of causation (Chen Deposition, p. 60 -
61); (c) he was consequenily defesring to the nenvologist “in terms of causo and offeot as
far as what . .. [Mr Hi l%on’s] cutrent probloms are anc'i f;O\V they relate to the apider bite”
(Chen Deposition, p. 61); (d) any opinions offered in response fo defense counsel’s

questions on this point wexe “really . . . outside [his] . . . atea of specialization and

expertiso” (Chen Deposition, p. 65); and (o) given this lack of expertlse, he “would defex
to the [n]eurologist . ., asto his determination of the source of [Mr, Hilton'’s} . . .

symptoms . ... (See, Yune 4, 2013 Decislon and Oxdey, p. 30).

Pursuant fo questionuairo responses dated November 7, 2012, Dr. Schovartz-Walts
confitmed: (2) . . . [gliven the nature/degree of his provlous head {rauma (involving both
subdutal and epldural hematoma requiring surgloal evacuation via right tempozal
crantotomy), [er] . . . clinical findings and the results of his valid neuxopsychologleal
testing, . . . M, Hilton’s current cognltive deficlts (including severe memory
compromise) most probably result from physical brain damage”; (b) . . . [i]n view of the

- pature/degree of Mt Hilton’s previous head trauma, [hedd . . . clinical findings and the

results of neuropsychological testing, . . . the cognitive defioits atiributable to this
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physleal byain damage have most probably been aggravated by the consequences of his
Angust 17, 2011 work related injury”; (¢) ... [gliven the nafure/degres of Mr, Hilton’s
physical brain damage, [het] . . . clinical findings and the results of nonropsychologleal
testing, . . . inconsistenoles/ inacou raoies atising in connection with his testimony, as weoll
ag any Incousistent/inaccuyate Juformation e has provided when questionedas to prlor
events and/or statements (1,0, requiting rc[iaucel on his ).ncmory), are iost probably the
result of this physioal brein damage, rather than & pu gposefulfintentional/ volitional
attompt to mislead”; (d) “the cognitive deficits produced by M. Hilton’s physicnl brain
damage Jnoluding the aggravation creat_ed by the consequonces of his Augiist 17,2011
swotk related injuty) most probably negatively offect and/ox impale his behaviosat
jl:dg:nent, including the manner in whioh he sespondts 1o stressors and conduots his daily
aotivitles”; and (6) “lapses in behavioral judgment would also most probably be
attributablo to the aggravation of Mr, Hilton's cognilive deficits by the consequences of
his Avgust 17, 2011 work related Jnjuty . ... 2 (Sce, June 4, 2013 Decision and Quder,
pp. 30-31).

A questionnalre exccuted by Dr. Brawloy on Noveniber 8, 2012 shuilarly: (a)
aftelbutes “M. Hiltoi’s outtent cognitive defiolts (inoluding sevete mentory compromnise)
v [10] physi/oal traln damage”; (b) recogulzes “the cognitive deficits attributable to this
physleal brain damage have most probably been aggravated by the consequences of . ..
[Mc, Hilton’s] August 17, 2011 work related injury”; (c) relates any
“inconslstenclesfinacontacics arlsing in connectlon with his testimony, as well as any
Inconslstent/inaccurate jnformation he has provided whon questioned as to prior events

and/or statements (i.¢., requiting reliance on his memoty) . . - [to] thexesultfs]. . . of this
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physieal brain damage, rather than an purposeﬁ)l/h)lénlionaI/voliﬁonal aftempt to
mislead”; (d) recognized “the cogritive deficits produced by Mr. Hilton’s physioal brain
daimage (inoluding the aggravation oreated by the consequences of his August 17, 2011
work related injury) nost probably affect and/or Impair his behavioral judgment,
including the manner jn which he responds to strossors and conduots his daily activities”;
and (o) 1les those “lapses in behavlosal judgment. .. to his previous brain damage and the
aggtavation of M, Hilton’s cognilive deficits by the consequences of his August 17,
2011 work related injury . ., . Dr. Lind also ofl fered identical opinions, from a
neuropsychological standpoint, via questionnaire responses dated November 8, 2012,
(See, June 4, 2013 :Deolsion and Ordey, p. 32).

Significantly, when asked to address these questions, Dr. Healy verified (agteed):
(2) Mz Hiiton’s “cunént copnitive deficlts (inoluding severe memory conprontise) most
probably result frony physfcal brain damage”; (b) “fhe cognitive deficits attributable to
this physloal brain damage have most probably been aggravated by the consequeinces of
Mr. Hilton[s] . . . August 17,2011 work related injury”; (o) the testimonial inacouracles
(which Dofendants alleged to be reflective of & knowing offort to deceive) “are most.
probably the result of this physical brain damage, xat herthan a putposeful/intesntional/
volitional attempt to mislead”; and (@) the negative impact M, Hilton’s aggravated
cognilive defiolts are productitg on his behaviosal judgment,

Duting the course of u lengtlly Jauuaty 3, 2012 heatlng, the single commisslonar
vecelved tostimony from Mrs, Hilton, which he found to bo “pariicularly enlightening.”
Specifically, Mts, Hilton: () corroborated the civcumstances sutrounding her husband’s

2000 head teanma (front a standpoint 6f someone who was in the vebicle at the time of
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impact, ont the scene followlng his ejectlon fiom their vehicle and present for most of his
tceatment); (b) noted Mu. Hilfon had changed following this aceldent; (¢) provided
oxamples of the cognitive problems he had exhiblied following the 2000 head trauma; {(d)
acknowledged his recollection of events occutring priorto the 2000 accident remained
good; () ouflined the “routine” they had implemented to facllitate hex husband’s
contined employment rather than pursulng disability bonefits; (f) confirmed M.
Hiltow's cognitive compromise had not sesolved with the passage of time and remained
problematio, to the extent they had returned to Dy, Solonon in ,(hé lope of obtaining
medical assistance approximately six nmonths prior to the August 17, 2011 spider bite;
and (g) indioated his momory lapses, mood swings, level of agitation, ability to measute
{itne, attentlon/foous and frequency of inacouracy had olearly worsened following the
spider bite, (See; Tuno 4, 2013 Dealsion and Order, pp. 36 —37),

She further verified: (1) M, Hilton's inability fo reeall a Octobey, 2011 omise
(absent seviewlng something to prompt his mesnory) was not vnusual; (b) her husband’s
physical activities were notlecably limited during each of the erulses; (¢) while she and
hey husband drank aleohol and generally romained at one of the on-ship venues {as
opposed fo in the cabin) during the eruises, he did not engage in daneing or spend
appreciable times on his feet; () she was present during a portion of the Maroh 27, 2012
sutveiltance perlod; and (6) abtually observing Mz Hilton sitting (either In hex vehiclo or
on a sofa iuslde M, Covington’s bullding) during her fmsband’s Mareh 27, 2012 visit to
this looation, (Ses, June 4, 2013 Declslon and Oxdet, p. .

The siuglo commissionor also found Mrs, Hilton’s testimony was substantially

corroborated by Me. Covington, a longtime fitend of her husband. When questioned as to
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his observationsfimprossions, M, Covington explained: (a) ho had been afforded awple
opportunity to interact with Mr, Hilton both before and after the 2000 head frauma; ®
Mz, Hilton exhibited no difficulties with memory, focus, mood disturbance, etc. prior fo
the 2000 accldent; (¢) noticeable changes had oceurted subsequent fo this aceldent,
pattioutarly Involving memory and M. Hilfon’s reaction to these memoty deficits; and
(d) the natwro of M. Hilton’s pre-August 17, 2011 memory dysfunction had caused him
to quostlosn how his fitend was still belng allowed (o operate a tractor hatler. (See, June
4, 2013 Deoiston and Order, pp. 37— 38),

Desplte thelt awareness of M. Hilton’s cognilive deficits, Respondents noither
requested the apportunity for additional neurological evaluation nor waintained ho was )
incorapetent to testify, actually eliciting his testhmony as an adverse wilness during their
case in chief, (See, Heating Transcript, pp. 67 — 70, attached hereto as ExhibitB). After
observing/considering this testimony, the singe commissioner found:

Duing exhaustive cross-oxamination, Mr. Hilton was noticeably
confiused and did not always retesnber what he had sald duting his-

previous deposition, He actually apologized moro than once for

inaceuratefincorreot statements made duting the deposltion, including his

failure to remember going on the Qotober, 2011 cruise. My, Hilton also

recalled certaln elements of his post-head tramna medioal history

(Involving not only treatment recelved for the August 17, 2011 spider bite,

but also previous health issues), while confirming his wife generally
altended nedical appointment with him in ordet to assistin the provisjon

of information. (See, June 4, 2013 Decision aud Oxdey, p. 35),

Ho further found “Mr. Hilton’s testimony remained consistentrelative to: (n) his
recollection th.F;t the previous incidents reféxenced Ly Respondents (invbivl ng his left leg
and baok) iad not resulfed in any permanent ot long term symptoms/limitations; (b) b is
receipt of treatment fiom Dy, O*Dell for left leg symptoms prior to the Auvgust 17,2011

neoident dato; (o) the distinction between symptoms atiributable to Achilles tendonitis
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and theJoft leg pain which developed in the aftermath of the brown rcoluse spider bite;
and (<) the nature of his cwrrent back symploms.” (See, J’m{e 4, 2013 Declsion and

Ordet, p. 36).

Afterthoroughly reviewing all evidence of recoxd (which included deposiiion
testlmony, testimony elolted during the heaving, multiple medical opinions and vatious

doonsnents) and obsetving eaoh witness to assess credibility, fhe single commissioner

specifically found:

() “M, Hilton’s presentation (both five and throngh deposition) is
completely consistent with the matexlal Iovel of cognitive dysfanctlon
confitmed by Ds, Healy, Schwattz-Watts, Brawley and Lind"; (b) “ihe
{naceutaoies/inconsistencles in his testimony, as well as
Incortect/erroneous information he has provided in the context of this
Hitlgatlon, result from cognitive defioits produced by physioal braln '
damage documented by at least four duly qualified specialists, rathet than
a putposoful, intentional, volitional ox preconceived attompt to mislead
and/or knowingly provide false inforimation”; (o) “Mu. Hilton has beon.
expetiencing cognitive dysfunction siuco the 2000 licad trauma, which
cleatly produced some degtee of physical brain damage (as ovidenced by
ltis post-motor vehiclo accident pathology, need for brain surgery and the
symptoms doonmented through Februaty 11, 2011)"; (d) “the pessistent
symptoms rofetenced by Dz, Solomon in 2011, coupled with the
unanimous opinions expressed by Dis. Healy, Schwarlz-Walls, Brawley
and Lind, firmly establish the presece of appreciable copnitive
dysfunction prior to Afugust] 17, 2011%; (e) “thuse expetts, as well asthe
lay testimony, also verlfy his current lovel of cognitive dysfunction”’; (f)
“this explanation for any alleged cedibility issuos is founded upont
unconteadioted medical evidence (objective and/or wholly validated
theough uso of devices specifically aitmed towatd identifying
malivgeting/embellishment)”; and (g) “the curtent oitctinstances
unquestionably vorify the legitimaoy of M. Hilton’s coguitivo foss, while
dispelling auy notion that the jmplications of his pre-existing brain
damage were contilved” (Seo, June 4, 2013 Deoision aud Oxder, pp. 38 ~
39),

e funther found:
() “great weight should be afforded to the opinlons expressed by

Dr. Hoaly, partloulacly with respect (o the issue of maxinyam modioat
improvement, ag this authorized {reater not only had the opportunity to
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assess Mr. Hilton on mulliple oconsions, but also considered Defendants’
allegations (Inctuding the assettion his current left leg and back symptorms
ate purely the result of preexisting conditions) and tho products of their
survesllance”; (b) “after reviowing the surveillance footage and being
apprised as to aspects of prior medical history which Defendants belicve
1o be patticularly relevant, Dr. Healy concluded Mt. Hilton had not
achieved maxtmum medieal improvement and tequired further treatment
thronglDr, Riber”; (o) “he similarly verified the consequences of M,
Hilton’s compensable Injury continued to prohibit resumption of his pye-
{njury employment activities”; (d) “upon revlewlng the results of
neutopsychologlosl testing, In light of his own clinical observatlons, Dr,
Healy agreed Mt. Hilton’s 2000 head traunia had produced appreciable
copitivo doficits secondaty to physical brain damage™; and ()
“Defendants’ designated authorized treater likewise validated Mt. Hilton’s
oredibility, repeatedly declining to endorse Defendants’ contentlon that
this genfleman had presented himself and/or testified in g dishonest,

deceptive ot misleading fashion.” (Seo, Junie 4, 2013 Deoiston and Qudet,
p. 39 -40).

The single conunissioner likewlse found:

“Mys. Hilton’s testimony to be a key element in connection with

ny assessment of her husband’s presentation”, as she: (a) “provided a
compelling account of the elfeumstances surounding the 2000 head
{tanima, as well as its impact on Mt, Hilton’s coguitive abllities (as
compared to his priox state)”; (b) “convincingly outlined the
_ nature/pessistence of M. Hilton’s coghitive dysfunction in a mmanner

whioh was wholly conslstent with his valid neuropsychologloal test results
and the unanimous opinions expressed by the medical expexts”; () “made
10 effort fo disavow the ocontrence of various aclivities which wete the
foous of Defandants® eredibilily allegations, Instead offerlng explauations
for tls conduct in the context of his longstanding coguitive problems”;
and (d) “reliably noted the curtent state of his cognitive disorder.” (See,

June 4. 2013 Deolsion and Oxder, p. 40).

He also found:

(8) “Mr. Hilton has not achieved maximumm medical improvement
relailve to the consequences of his compensable acoident, which continue
to produce loft leg and back symptoms”; (b) “his left leg and back
symptoms proximately result from the aggravation of preexisting,
nondisabling eonditions by the consequencos of his August 17, 2011
compensable accldent™; () “Mr. Hilton requites futther treatment for
these injuty compononts in accordance with Dr. Healy’s
recommendations™ (d) “his receipt of this treatment is reasonable,
medically necessary and geared toward lossening the ultimate period of
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disabllity produced by the consequences of his compensable accident”; (e)
“the owrrent clroumstances watrant Dr. Healy's continued sorvice as Mt.
Hilton's authotlzed treating physician, as welt as his receipt of parlicular
{rentment modalitles identified andfor endorsed by this neutologleal
speclalist?; and (f) “Mu, Hilton ronains temporauily totally disabled by the
consequences of his compensable aceident” {See, June 4 2013 Decision

and Ouder, p. 41),

Theo single commissiosier finally found:

(o) : “any Qlsorepancics, inconsistencles, exrors, eto, in conneotion with
either Mr, Hilton’s testinony or conduot result from the cognitive dysfonction
confirmed by no less than four medical specialists”; (b) “the testimony and
conduct-which Defendants maintain watxants termination of My, Hilton’s claim
werefate nelther volitional nor reflcetive of dishonesty”; (0) “entty ofa finding as
to a lack of credibilily is not warranted jn this instance™; (d) “fhe]. .. vould not
find him not to be oredible”; (¢) “the issues curzently in dispute, inoluding the
presence of cognitive dysfunction ex plaining/rebutting Defendants allegations as
to a fack of oredibility, are clendy medically diiven”; and (f) “the evidence of
record amply suppotts My, Hilton’s contentions as fo this issue”l (Ses, June 4,

2013 Decision and Order, pp. 41 ~42).

Based upon these findings, the single commissioner concluded: () Mr. Hilton.
romained temposatily totally disabled; (b) “any inacovtacies/Inconsistencies ln Mr.
Hiltor’s testlmony, as woll as incotrect/erronsous information he has provided in the
context of this Titlgation, results from cogitive deficits produced by physioal brain
damage confitmed By four duly qu.aliﬁed_ medicn! speoiallsts, yather than a purposeful,
intentional, volitional ox preconceived aticmpt to mislead and/or knowingly provide false
information®; (o) an adverso credibility finding is neither watranfed norjl;sﬂﬁcd inthis
Jnstanes™; (<) Me. Hilton was entitled to receive “additional medical treatent inodalities
- provlded/prescdhed/reconinnended By D Healy relative to [hig] . . . compensable left leg
»

and back fnjuey components, including the partioula modalitles identified by Dr, Riber™;

and (o) the issue Involving whether the conseduencos of Mz, Hilton’s comnpensablo
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acoldent have produced injuty components other than his left log and back shall be held
in aboyance . .. . (See, June 4, 2013 Decision and Oxdex, pp. 43 - 46).

Tursuant to a W.C.C. Form 30 Requost for (ionunission Review dated Juue 17,
2013, Respondents appealed numegous portions of the June 4, 2013 Order, In this regatd,
thoy genetally challenged: (a) the single commissioner’s determinations as to maximum
medical improvement, entitlement to ongoing temporary disability componsation and M,
Hilton's need for further medical cate, as well as his refusal to enfer an adverse
credibillty finding; while (b) specifically excepfing to 31 of the 54 findings of fact and 7
ofthe 9 concluslons of law contained fn this Order, Howevet, this lengfhy teview request
contalns no assignments of excor nvolving any purported fhilure fo direct M. Hilion for

another neurological evaluatlon (which was never sought), his competeney to testify or

tho abscnies of & Guardiau ad Litem. (See, June 17,2013 W.,C.C. Form 30 Requost for

Commission Review, as hegeto sig Bxhibit C).

After receiving memoranda from the respective pattles (attached hexcto as

Bxhibits D and B) and enfertaining oral argnment on Oclober 14, 2013, the Panel tuled:

TINDINGS OF THE RULYL COMMISSION

This mattet was heatd before the above-mentioned South Carolina
Workets® Compensation Commisston Appellate Panel during the Jast terin
of Review. The Commlssioners consldered the matter and vacate and
yemand the Deoision and Order to the Jurisdictional Commiissioner to
determine whether or not the Claimant is competent to testify and whether
or not {he Claimant needs a Guatdian ad Litem pursuant to §42-15-55.
They also oxder the Defendants to send the Claimant to a newrologist of
their choice for an evaluation as fo the causation and extent of Clalmant’s

problems.

ORDER

T1 IS THEREFORE, ORDERED that this matfer Is Vacnted and
Romanded to the Jurisdictional Commissiones for the purposes of making
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a detexnination as to whether or not the Claimant is competent fo testify
and whether ot not the Claimant nceds a Guardian ad Litem pursuant to
§42-15-55. Itis also Ordered that ilie Defondants to send the Claimant to
ancurologist of their choice for an ovaluation as to tho causation and
extent of Clalmant’s problems. Such evatuatlon shall be made available to
the single Commissioner fot his oy her consideration, (Sce, Bxhibit 7).
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ol ARGUMENTS

A, THEPANEL ERRED IN VACATING THI SINGLI,
COMMISSIONER’S JUNT: 4, 2013 ORDER AND REMANDING THIS CLATV
FOR YORTHER NEUROLOGICAL EVALUATION, AS WELL AS
CONCOMITANT DETERVINATIONS RELATIVE TO MR, HILTON’
COMPETENCY TO TESTIFY AND NEED FOR A GUARDIAN AD LITEM,

ECAUSE: (A) S.C, CODE ANN. SECTION 42-17-50 (2012 SUPP.) HAS BIEN

CONSISTENTLY CONSTRUED TO LIMIT PANEL REVIEW TO ISSUKS

TALLING WITH THE SCOPE OF THI FORM 30 LXCEPTIONS: (B)
RESPONDENTS! FORM 30 NEITBER SEEKS FURTHER NEUROLOGICAL
EVALUATION, DISPUTES THE ADMISSIBILILY OF MR, HILTON'S
TESTIMONY NOR CHAYLLENGIES THE ABSENCE OF A GUARDIAN AD
LITEM THE PANEL HAD NO AUTHORITY TO REACH OR CREATE
THESE “ISSULS> ICH HAD BECOMI THI LAW HIS CASTL: (DY ITS
SUA SPONTE CREATION OF THESE “ISSUES® VIOLATED ARTICLI I,
LCTION 22 OF THE SOUTH CAROLINA CONSTILUTION; AND (1) THE

PANEL’S MAY 21,2014 ORDER IS CONSEQUENTLY NULY; AND VOID.

S.C. Cade Ann, Section 1-23-380 (5) (2008), which govens judicial seview of

these matters, provides in pertinent patt:

) (5)  The court shall not substitute its judgment for that of the agency as
to the welght of the evidende on questions of fact. The voutt may affitm the decision of
the agenoy or sexnand (e case for further proceedings. The ooutt may reverse ot modify
the decision if substautial vights of the appelfant have been prejudiced because the
adilnistrative findlngs, inferences, conolusions or decislons ate:

(8) I violation of constitutional o statutory provisions;
(b)  inexcess of statutory authority;

(¢)  made uponunlawfol procedure;

(d)  affected by other error of law; [or] . ..

(®  atbitraty or eapricious or chatacterized by abuse of discretion or
clearly unwarranted exercise of discretlon,

Iis axiomatio that .. . [o]uly issues within the application for review undet 5.C.
Code A, §42-17-50 (1976) are preserved for appeal to the conmission.” Green v. City
of Columble, 311 8.C, 78, 427 S.10, 2d 685, 687 (CL. App. 1993); Creech v. Ducang
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Company, 320 3.C. 559, 467 S.E.2d 114, 117 (Ct. App. 1995) (“South Carolina Code
Ann, §42-'l 750 (1985) provides n patty may file an applicalion for review of the sluglo
conur;lssioner’s ruling; however, only 1ssues within the applicat fon for review are
preserved for the full commission.”), T h3 absence of an exception which reasonably
identifies a specifio Issue, the: (a) Panel does “not have authority to reach the . . . Issue”
oi appeal; and (b) the single commmissionor’s delexminations “besfolme , . . and ate all the
law of [the] . : , oase .. . * Greon, supra; Ham v, Mullins Lumbar Co., 193 8.C. 66, 7
SR, 2d 712, 716 (1940). Seo also, Jones v. Andorson Cotton Mills, 205 8.C, 247, 31 S.E.
2d 447, 450 (1944).

While Respondents offered 106 exceptions to the single conunissioner’s Oxdos,
none catt even be remotely be constined to either seek (nwich less confest the denial aof)
furtirer iue(liéal ovaluation, dispute the admissibility of My, Hilton’s tostimony (whioch
they hitraduced) or quostion that absence of a Guardian ad Litom. Given theso
undisputed faots, the Panel, whose appellate powers aro detlved from Seotion 42-17-50,

) was proh_ibited from: () raising or addressing these “ssues”; and (b) allowing thent to .
sorve as tho basls for vacating the single commissioner’s Ouder.

Out stafe’s constitution provides i pestinent part that “[no person shall be finally
bound by a Judloial or quasl-judiciat declston of an administrative agency affeoling
privateights . . . unless by amo do or proeechute prescribed by the General Assembly. ..
2 8,C, Const, mt], Scotion 22. The South Carolina Workers’ Compensutiod
Commission “Is a state administrative agency and can only exerclse those powers which

have been conferred upon it by the South Caroliva General Assenbly,” Triska v,

Depattment of Health and Enyltonmental Control, 292 8.C. 190, 355 S.12. 24 531, 533
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(1587); Bazzle v. Huff, 319 S.C. 443, 462 $.B. 24 273,274 (1995). “Any aolion taken by
. the commission . . . outside of its statutory and regulatory authority is siull and void.”
(d).
Jix this instance, the Panel’s Oxder cleatly exceeds the statutoty authosity granted
. by the General Asseu;bly, to the exfent: () its ruling constitutes a legal nullity; (b) this
fundamental etror of law canuot be oured short of vacating the May 21, 2014 Oxder; and
(c) any fthey proceedings with the Conunission will lkewise bo irreparably tainted,
Accordingly, M. Hilton tequests this Court to grant his Petition, review the
Pauel’s decision, permit oral argunent and issue a decision finding that: (a) the May 21,
2014 Order exceeded the comnixission’s legistatlvely granted aﬁthority ; (b) the Panel’s
wultngs are consequently null and void; and (o) review of the single commissioner’s June

14,2013 Order must be limited to the exceptions raised pex Respondents® Porm 30 and

governing legal authoritles,
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B.  THEPANEL ERRED JN VACATING THE SINGLE

COMMISSIONER’S JUNE 4,2013 QRDER AND REMANDING THIS CLAIM
OR FTURTHER NEUROLOGICAL XVALUATION, AS WELY, A8
CONCOMITANT. DETERMINATIONS RELATIVETO HYS COYMPETENCY TO
TESTIFY AND NELD FOR A GUARDIAN AD LITEM, BECAUSK: (A) S. C.
CODE ANN, SECTION 42-17-50 (2012 SUPP.) HAS BEEN CONSISTENTLY
CONSTRUED TO LIMIT PANEL REVIEW TQ JSSUES TALLING WITH, THE
SCOPE OF THJE FORM 30 BXCEPTIONS; () RESPONDENTS' FORM 30
EITHER SEEKS FURTHER NEUROLOGICAL EVALUATION DISPUTES
THE ADMISSIBILITY OF MR, HILTON’S TESTIMONY NOR CHALLENGES
THE ABSENCE OX A GUARD LYTIEM; (C) THI PANEL HAD NO
UTHORITY TO REACH OR CREATE THESE “ISSULS", WHICH HAD
ECOME THE LAW O THIS CASI; (D) CO. ERATION OF THESE
UNPRESERVED “[SSUES” RESULTED IN A DENIAL OF DU TROCESS: AND

(1) THIS CONSTITUTYONAL VIOLATION CON CLUSIVELY INVALIDATES
THE PANEL’S ORDER,

“Iethere is such a thing as due process of Iaw, under it a lifigant is entitled to

notice of the issues to be met on trial, heatlng ov appeal.” Taw, 7 5.B. 2d at 715; Gyeen,
427 S.B. 2d at 687, “Administiative ugonoles ave requited to mect minimum standards
due procoss, whioh limits the Panel’s f6011s to “Jo]nly issues within the application for
review”, while restualning it from “rews{itlng] . . . then entire case.” Smith v. South
Catolina Depattment of Mental Health, 329 $.C. 485, 494 S.E. 2d 630, 638 (Ct. App.
1998); Gieon, supta.,; Ham, supra. The p ervasive impact of this unlawful pro cedute is
further highlighted by the extinguishment of unappeated faotual findings, which certainly
constituted {he law of this ¢ase. Sce, Brunson v. Amerfoan Koyo Bearings, 367 8.C. 161,
623 S.E, 2d 870, 872 (Ct, App. 2005) (“Brunson, howevet, ié not xequired to relitigate
utichallenged findings — which avo the law of the case. .. 2 ‘

The depxivatéon of due process of law pr;)llibils any fribunal from iss.u‘mg f

“binding deores, order, ot judgment . , . [and renders any puepoxted roling] a nullity.”

LSalle Baok Nationsl Agsooiation v. Davldson, 386 8.C. 276, 688 S.B. 24 121,122

(2009). As the presence of u due procoss violation in this instance canniot be reasonably
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disputed, the Panel’s May 21, 2014 Ordor ts without legal effect” Ware ¥, Waré, 404
S.C. 1,743 S.B. 2 817, 822 (2013), While the Panet Oxder proscribos further action and
does not purpott to be a “final judgment”, the nullifying implications of the due process
violation will nonetheless invalidate auy further proceedings.

Accordingly, M, Hilton respeotfully requests this Coutt to grant his Petition,
roview the Panel’s deoisio-n, petntt oral avgument and issue a deoision finding that: (@)
the May 21, 2014 ruling is violative of due process; (b) the Oxder is consequently null
and void; and (o) review of the single cominissionet’s June 14, 2013. Order must be

Jismited to the exceptlons raised per Respondents’ Form 30 and governing legal

authorlties.
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" ¢ - THEPANBLERRED IN VACATING THE SINGLE
CONIVISSIONER’S JUNE 4, 2013 ORDER AND RT; DING THIS CLAIM,
TOR FURTHER NEUROLOGICAL EVALUATION, AS WELL AS

CONCOMITANT DETERMINATIONS RLATI ¢E IO IS COMPETENCY TO
TESTIFY AND NEED FOR A GU TAN AD LYTEM, BECAUSE; (AYTHE

AY 21, 2014 ORDER FAILS TO INCLUDE BITHER HE FINDINGS OIY
TACT OR RULINGS OF LAW REQUIRED BY 8.C, CODE ANN, SECTIONS 1-

23-350 (2005) AND 42-17-40 (1976, AS AMENDED): (B) 'THIS RULING XS ALSO
DEVOID OF ANY EXPLANTATION OF THE RATIONALL UNDERLYING

"THE PANEL’S RULINGS; AND (C) THESE DEFECTS AS WELY, AS THE
CONCLUSORY NATURE OF ‘LHE PANEL’S RULINGS, RENDER THE MAY

21,2014 ORDER ILLEGAL ON ITS FACE,

Tn this context, the fact finding duty lmposed by Sections 1-23-350 and 42-17-40
Wrequires not only. . . [that] findings of fact bo made upon the essential factual issues, but
that thoy, . . [also] be sufficiently definite and dotailed to enable the appelfate coutt o
propedy determine whethor the findings of fact ate suppotted by the evidence and
whether (he Jaw has been propetly applied to those findings." Diake v. Raybestos-
Mauhatian, Ino,, 241 $.C, 116, 127 S.E. 24288, 292;3 (1962); Hill v, Jones, 255 8.C. 219,
178 S.B. 2d 142, 144 (1970).

It is also axiomatio that “[1J€ a material fact is contested. . . [the Commisstoti]

must meke a specific, express finding on it.” Atistizabal v. L1, Woodslde-Division of

Dan River, Inc,, 268 8.C. 366, 234 S.E.2d 21, 23 (1977). 1tis cqually ceitala: (a)
conchusory findings of fact "are jnsufficient.” Baldwin v, James Rivor Cotporation, 304
S.C. 485,405 S.B, 2d 421, 422 (Ct. App. 1991); (b) "a recktal of conflieting test'ﬁnony :
followed by a general conolusion i‘s patently insufficient to enable a reviewing coutt fo
- address the: jssues.” Able éanununtgatlons, Ine.v, Sm;jh Catolina Publfo Service 7
Commisslon, 290 S.C. 409, 351 S.H. 2d 151, 152 (1986); and (o) “imphioit findings of

faot ate, . . [likewise] not sufficiont.” Brayboy v, Clatk Heatlug Company, Inc., 306 S.C.
56, 409 .2, 24767, 768 (1991). Seo slso, Heator of Serbrook, Jne. v. Publio Setvics
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Commission of South Catoling, 332 S.C. 20, 503 S.B. 21739, 742 (1998); Poiter v,
South Carolina Public Service Commisslon, 333 S.C. 12, 507 S.B. 2d 328, 332 (1998),

Tn fact, "awatds without, . . [these] speoific {Indings do not comply with the requirements

_ofthe [workets' compensafion] aot and are illegal.” Shealy v. Algernon Blaly, Tng., 250
8.C. 106, 156 S.E. 2 646, 648 (1.967); Neltles v. Spattatburg S_g‘hogl District No. 7, 341
$.C. 580, 535 S.B. 2d 146, 151 (Ct. App. 2000),

Inspection of the single commissioner’s Junc 4, 2013 Order reflects a highly
detailed analysis of all evidence expressed through 54 factual findlngs, This ruling
likewise applics controlling legal authorifies to the various factusl determinations.

Conversely, the Panel’s May 21, 2014 Order: (a) contains no factual findings
(other than a reoltatlon of those contalned in the single conunissioner’s award); (b)
referencos one general oitation to S.C. Code Anu, Seotion 42-15-55 (1876, as amended),
(which allows, but does not mandate, appointment of a Guardian ad Litem); and ()
simply expresses bald conclusions that do not atise from the exceptions raised per
Respondents’ Form 30,

While out Appellate Courts have repeatedly sought to “yequire the administrative
agency to make speoifio findlugs of fact and oxplain its rationale”, the Panol’s Order: (a)
malses no factual findings; (b) declines to addtess the expansive findings entered by the
single commissioner of oven acknowledge the unanimous medical oplnions upon which
lie relied in resolving comp.lex medlcal issues; (c)~fails 10 assess {he absence of any
medleal evidonce that rebuls the opinions exprossed as to Mr, Hilton’s current treatment

needs (back and radioular leg patn), his current work status or the presence/consequencos
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of his cognitive deficlts; and (d) provides no basis for either jts determination fo vacate
the June 4, 2013 Oxdor ox decision {o lake any further actlon, Poster, 507 S.B. 2d at 338.
As meaningfi consideration of the evidence, inefuding undisputed medical
opinton on several contested points was essentlal 1o the resolution of the lssues xaised by
. Respondents® Fosm 30, thoe absence of specifio findings on the material faots makesit
jmpossible for any Coutt ta review the Pauel’s nuling “since the reasons wudarlying the
declslon ate fefi to speculatipn.”Alglg, 351 $.B. 2d at 152; Kiawah Propetly Ownets
. Groun v. Puible Servica Commission of South Cutoling, 338 8.C. 92, 525 S.E. 2d 863,
865 (1999). An appellate court "will not accept an admintsteatlvo agency's decision at
face value without tequiring the ageney to explain its reasoning.” (Id.). Asthe P'auel’s
cottelusoty findings provide no explanation for its ruling, the May 21, 2014 Orderis
illegal on its faco and should be vacated,

Accotdingly, M. Hiton respectfully requests this Court grant his Petition, review
the Pancl’s deoislon, petinit oral atgument and issue 8 deolston finding that: (a) the
aboveteferonced deficlencios render fhe May 21, 2014 Order illegal; (b) these legal
ervors nullify the Panel’s xuling; and (c) xeview of the single commissioner’s June 14,
2013 Oxder must be Hinited o the oxceptions taised per Respondents” Form 30 and

govotnlug legal authouities,

Respeotfutly submitted,

o (\fo

Andrew N, Safran, Esquite /
Post Office Box 12089 .

Columbia, South Cavolina 29211
(803) 256-6689

Aftorney for Petitioner
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THE STATE OF SOUTH CAROLINA
INTHE SUPREME COURT

APPEAL FROM THI SOUTH CAROLINA
WORKERS? COMPENSATION COMMISSION

Susan S, Bardon, Comuiissioner
Gene MeCnskill, Commissioxer
Aundren C, Roche, Comunissionoer

W.C.C. FILE NO.: 1111934
Thons Chiad HiIton s P v smmnnmsanousmamoess ERTITIONER,
\{

Tiakebomd Anterlen Limited, Employor aud Liberty Mutual Insurance Company,
Cﬂ“l’iel‘ l‘lll(.lll"llll(lllll"l'l"ll)‘llllh!llllI)lllllllllIll’!‘lllIlI!llIllIUIIIIIIII!III‘IIII.II!ll‘llllllllllllll!ll ItESPONDENTSI

CERTIFICATE OF SERVICE

7, Roxantie R, Mooter, patalegal for Andrew N, Safran, Bsquive, Attornoy for Pefilioner, do hereby oertify
tliat on the 20% day of June, 2014, I crused to be filed, via hand dolivery, the original and six (6) coples of
the Petllioner’s Pefltlon for Writ of Cortiorarl, will tho Clerk of tho South Carolina Supreme Courf, One
(1) copy of the Petitloner’s Potition for Wiit of Cortiorari was futnished to counsel for Respondents via

fitst olass mnail at the following address:

L. Brenn Watson, Bsquito )

Willson, Jotios, Carter & Baxley, DA,
. 872 8. Pleasautburg Drlve

Gresttville, South Carolina 20607

The Honosable Jouny Abbott Kitohings
Cletk -

South Cavoling Coutt of Appenls

1015 Suinter Streot

Columbia, South Carolina 29201

South Carolina Workets’ Compensation Commission
Judiclal Dopattment

Post Offico Box 1715
Columbia, South Carolina 29202-1715
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‘Koo o RV opesn.

Roxanue R, Moorer

Post Office Box 12089
Cohunbis, Sotth Cavoling 29211
(803) 256-6689

‘ June 20, 2014
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The Supreme Court of South Cavolina

Thomas Chad Hilton, Petitioner,
2

Flakeboatd Amerioa Limited, Bmployer, and Liberly
Mutual Insurance Comparty, Catrler, Respondents.

Appellats Case No. 2014-001360

ORDER

Petitloner has filed a petition for a writ of cortiorari in this Court's original
Jurisdiction. We docline to entertain the petition In our original jurisdiction. Rule
245(a) and (b), SCACR. See also In re Breast Implant Product Liability -
Litigation, 331 8.C. 540, 503 8.B.2d 445 (1998)(this Court will generaily not
acospt matters on & writ of certiorari that can be entettained in the trial court or on
appeal unless exceptional citoumstances exist).

J;%%d”\\§;:zgc’"EL—-*u CJ.

~ ROR THE COURT

Columbia, South Carolina
July 25, 2014

co.

Andrew Nathan Safran, Bsquite

Lawson Brenn Watson, Esquire

S, G, Workers? Compensation Commission

e AIEN
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WILLSON JONES CARTER & BAXLEY, P.A.

ATTORNEYS AT LAW

GREENVILLE CHARLESTON COLUMBIA CHARLOTTE RALEIGH

L. Brenn Watson

Direct (864) 527-3292 872 S. Pleasantburg Drive
Fax (864) 235-6015 Greenville, SC 29607
Ibwatson@wjlaw.net www.wjcblaw.net

May 7, 2015

The Honorable Daniel E. Shearouse

Clerk of Court

Supreme Court of South Carolina RECEIVED
P.O.Box 11330

Columbia, SC 29211 MAY 12 2015

Re:  Thomas Hilton vs. Flakeboard America Limited , 3 ot
Appellate Case No. 2015-000493 S.C. Supreme Court
WCC File No.: 1111934 DOI: 8/17/2011
Carrier: Liberty Mutual - Claim No.: WC555-A26831
WIC&B File No.: 0010.03789

Dear Mr. Shearouse:

Respondents previously filed a Return to Petition for Writ of Certiorari in the above-
captioned case, along with two Exhibits to the Return. Per the request of your office, we have
now created a Supplemental Appendix, which encompasses the two documents previously
submitted as Exhibits.

Enclosed for filing are an original and six copies of Respondents’ Amended Return to
Petitioner’s Petition for Writ of Certiorari and accompanying Memorandum in Support in the
above-referenced matter. Also enclosed are two copies of the Supplemental Appendix (one
" bound and one unbound), and a Proof of Service.

By copy of this letter, and as indicated by the Proof of Service, we now serve the above-
referenced documents on Petitioner’s Counsel.

With kindest regards,

WILLSON JONES CARTER & BAXLEY, P.A.

/(/\—-———— .
L. Brenn Waison
Ian C. Gohean



Enclosures

cc: Andrew N. Safran, Esquire
South Carolina Workers’ Compensation Judicial Department



