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STATEMENT OF ISSUES PRESENTED
Did the Circuit Court err in failing to direct a verdict of acquittal in favor of Appellant
Kareem S. Harry where the record lacked direct or substantial circumstantial evidence
proving Harry guilty of murder under the “hand of one is the hand of all” theory of -

accomplice liability?



STATEMENT OF THE CASE

The Horry County grand jury indicted Appellant Kareem S. Harry (“Harry”) for
the offense of murder on July 26, 2012. See Indictment. His case was tried before a jury
on February 11-14, 2013, with the Honorable Steven H. John presiding. Ed Chrisco
represented Harry. ~ Assistant Solicitors Brad Richardson and Joshua Holford prosecuted
the case.

The jury found Harry éuilty of the offense of murder, under the hand of one hand
of all theory of accomplice liability. Judge Stevens sentenced Harry to Thirty-One (31)
years imprisonment. This appeal followed.

STATEMENT OF THE FACTS

The State’s case againstAHarry was entirely circumstantial and rooted in an absurd
theory that Harry masterminded an elaborate plan or scheme to kill Kevin Bowens
(“Bowens”) in retribution for stealing Harry’s television. The evidence presented by the
State consisted of testimony from three co-defendants charged in connection with
Bowen’s murder, none of which testified as to any knowledge of a pian concerning
stealing, assaulting, or otherwise engaging in any illegal activity, or Harry’s involvement
in Bowens’ death. The State also submitted testimony and evidence gathered by law
enforcement during their investigatioﬁ of the shooting, wﬁich support no more than
Harry’s mere presence during the shooting. Finally, the State submitted testimony from
several witnesses who did not witness the actual shooting, unable to provide any evidence
to substantiate the State’s theory of the case.

Ashley Bledsoe

Ashley Bledsoe (“Bledsoe”) was indicted as a co-defendant in this matter and
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testified in the State’s case against Harry under a proffer agreement. Bledsoe had an on-
again-off-again relationship with Harry. He occasionally helped her financially, stayed
in her apartment from time to time, and stored some of his belongings there including a
plasma screen television. (R. p. 46, line 19.); (R. p. 52, lines 10-13.); (R. p. 53, lines 4-
23)) |

Bledsoe met the victim, Kevin Bowens (“Bowens”), on February 27, 2011. He
picked her up at a gas station, and spent a night out on the town with Bledsoe and her
roommate. (R p. 50, line 15—p. 89, line 1.) Bowens slept at Bledsoe’s apartment that
Ynight and, on the following morning, Bledsoe gave Bowens Harry’s plasma screen
television. (R. p. 52, line 7.);‘(R. p. 53, lines 9-19.) She testified that she gave Bowens
the television with the intention of selling it after getting permission from Harry to do so.
(R. 53, lines 17-24.) However, Bledsoe admitted that Harry did not know Bowens at the
time of the transaction and was unaware that she was selling the television to Bowens.
(R. p. 54, lines 2-7.) In fact, Bledsoe initially misled everyone in telling Harry that she
- sold the television to a girl and telling Bowens that the television belonged to one of her
girlfriends. >(R. p. 66, lines 16-21.) She further perpetrated her deception in text
messages to Bowens pleading for the return of the television because “the girl was going
to call the cops on me if I didn’t get the TV back.” (R. p. 67, lines 7-8.) She also texted
to Bowens that she was “homeless. Please give me the money.” (R. p. 67, line 19.) It
was not until Harry sought return of the television or the money that she admitted to
Bowens that the television belonged to Harry and that she needed to get it back. Id.

By March 1, 2011, Bledsoe and her roommate had moved out of their apartment

and she had returned all of Harry’s belongings to him with the exception of the television



or any proceeds from the sale of the television. (R. 53, lines 4-11.) At that point, Harry

called Bledsoe about the television and they met at Waccamaw Hospital in Murrells Inlet,

. South Carolina, where Bledsoe first told Harry the truth that Bowens had possession of

his television and where Bowens lived. (R. p. 54, line 20-p..55, line 23.)

At trial, Bledsoe téstiﬁed that, instead of going directly to retrieve the television
from Bowens in Kings Grant, Harry went to his friends Tommy Byrne (“Byrne) and
Saire Castro’s (“Castro”) apartment in Myrtle Beach immediately after picking her up
from Waccamaw Hospital. (R. pp. 56-58.) Once they arrived at the apartment in Mrytle
Beach, Bledsoe said that Harry went into the apartment alone for approximately five
minutes and returned with Byrne and Castro in tow. Id. She acknowledged that she was
not privy to any conversation between Harry, Byrne, and Castro. Jd. She further testified

that Byrne and Castro traveled in a different vehicle than she and Harry, and that they had

no knowledge of where she was directing Harry to go. Id.

Bledsoe noted that Harry talked to Bowens prior to arriving at his home about
getting the television back. (R. p. 58, lines 14-18.) When they arrived at Bowens’ home,
Harry, Byrne, and Castro got out of the vehicles within a minute of each other and, at
Bowens’ invitation, walked into his yard while Bledsoe rémained. (R. p. 58, line 19-p.
59, line 1.) Bledsoe later got out of the vehicle and talked to Bowens about the details of
the transaction, at which point Bowens indicated that Bledsoe had been lying about the
situation. (R. p. 59, lines 2-10.) Bledsoe also admitted on cross-examination that she had
texted Bowens prior to their arrival at his home accusing him of stealing money from her
because he did not pay for the television. (R. p. 76, lines 1-9.)

Bledsoe next testified that Castro instructed her to return to the vehicle, and she




then heard gunshots as she did so. (R. 59, lines 12-14.) She and Harry ran to their
vehicle and left Bowens® home. (R. p. 59, lines 14-17.) They were pulled over by the
police shortly thereafter, and Harry ran away from the vehicle. ( R. p. 60, lines 23-25.)
Tommy Byrne

Co-defendant Tommy Byrne was also indicted for Bowens’ murder and testified
in the State’s case against Harry under a proffer agreement. He indicated that he and
Castro resided in the same apartmen;c. R.. p. 134; lines 14-22.) He further testified that
Castro stored a revolver in the kitchen of the apa.rtmentA above the cabinets. (R. p. 139,
lines 8-20.) However, when additionally questioned about Castro’s firearm, Byrne could
only discuss the general “common knowledge” concerning whethef Castro was known to
carry a weapon, and could not specifically acknowledge that Harry knew Castro carried
weapons or had the weapon on the day of the incident. (R. p. 143, line 19-p. 144, line
i3.)

During his testimony, Byrne recalled Harry stopping by the apartment on the day
of the shooting and having a conversation with Castré. Byme admits that he did not hear
the substance of the conversation, but estimated that Harry and Castro talked for
approximately five to eight minutes. Then, Castro went over to the kitchen to ask Byrne

-if he wanted to take a ride with them. (R. p. 152, line 2—p. 156, line 14.) Byrne next
testified that Harry left the apartment pﬁof to the time Castro retrieved his firearm.

So, Kareem and Saire [Castro] have had some kind of conversation for

five to eight minutes?

Yes, Sir.

How does that end?

As in Saire [Castro] comes up to me and asks me I want to take a ride.

Okay, and you're still at the table at this point?

Yes, sir.

And what do you do?
Get up and start heading out.

POPORLO»> O



Q. Does Saire [Castro] go out in front of you?

A. No, sir. :

Q. Where is he whenever you start to go outside?

A. Walking into the kitchen.

Q. So, he keeps on going into the kitchen ---

A. Yes, sir.

Q. ---where he's got his gun?

A. Yes, sir.

Q. How about Kareem [Harry], is he still in the house at this point?

A. No, sir, he's in front of me going down the steps.

Q. Okay, so you're heading towards the steps already and Kareem [Harry]' s in
front of you?

A. Yes, sir.

- (R.p. 156, line 9-p. 157, line 10.)

According to Byrne, he learned that they were going to get Harry’s television
while on the drive to Bowens® home. (R. p. 160, lines 15-24.) When they arrived, the
gentlemen exited the vehicles at approximately the same time and walk into the yard
where Bowens joined them. (R. p. 165, lines 2-25.) Byrne then described the chaos that
ensued over the following minutes. According to Byrne, Harry and Bowens were having
a calm conversation until Bledsoe came over and confronted Bowens about the
transaction. After a heated exchange between Bledsoe and Bowens, Harry told Bledsoe
to return to the vehicle, and then Castro suddenly shot Bowens. (R. p. 168 line 20-p. 172,
line 15.) Everyone ran back to the vehicles and left the scene of the shooting. While
leaving, Byrnes recalled Castrp acting anxiously and saying “What’d I just do.” (R. p.

177, lines 6-9.)

Sage McPhail

Sage McPhail (“McPhail”) was indicted for accessory to Bowens’ murder after
the fact and testified in the State’s case against Harry under a proffer agreement. (R. p.

2233, line 18-p. 225, line 20.) McPhail indicated that he had a long-standing friendship



with Byme and knew Castro well because he lived with Byrne. However, McPhail
described his relationship with Harry as merely acquaintances, occasionally interacting
since 2011. (R. p. 215, line 8-p. 223, line 12.) Although McPhail admitted his
knowledge of Castro’s possession and storage of firearms, he did not provide any
evidence regarding Harry’s knowledgé of the matter. (R. p. 226, lines 9-24.) McPhail
also recalled that he assisted Bledsoe in moving Harry’s belongings out of her apartment
and that he left his vehicle with Harry for his use on the day of the shooting because
McPhail was performing maintenance on Harry’s vehicle. (R. p. 227, line 10-p. 229, line
1.)

McPhail was not present at the scene of the incident and did not see Harry until
-after the shooting occurred. Harry had asked McPhail to replace the brakes on a vehicle
earlier in the day, and McPhail was waiting at Harry’s residence to return it. Harry was
not there when McPhail arrived, so he fell asleep waiting for Harry to return. McPhail
further testified that he was startled when Harry returned because Harry tapped on the
window, informed McPhail that the police were in possession of his vehicle, and then
Harry’s brother dropped McPhail off at Byrne’s residence. (R. p. 235, line 3-p. 242, line

1.) McPhalil later assisted Castro in fleeing the area. (R. p. 243, line 14-p. 245, line 12.)

Law Enforcement and Other Witnesses

In its case in chief, the State also presented evidence regarding the police
investigation of the shooting and other witness testimony. William Muldoon was one of
the police officers that stopped the vehicles on the night of the shooting. He testified that

' Harry fled when he pulled the vehicle over, but he could not recall whether or not



Bledsoe explained that Harry fled because he had warrants. (R. p. 29, line 19-p. 30, line
2.) Jill Domogauer, a crime scene investigator with the Horry County Police Department,
testified generally regarding the crime scene including the existence of a firearm inside
the Bowens’ residence. (R. p. 109, lines 6-23.) However, she admitted that the police
did no forensic testing on Bowens’ weapon. Jd.

The other witnesses presented by the State consisted of neighbors and Bowens’
girlfriend, none of whom witnessed the shooting. Shantel Lehman, a neighbor of
Bowens, was taking out the trash and noticed Bowens talking with some peopie in his
yard, but “didn’t think anything of it.” Then, she heard gunshots. (R. p. 117, lines 1-8.)
She specifically clarified that Bowens was merely talking with the people in his yard, not
arguing with anyone. (R. p. 125, lines 21-24.)

Brian McGarrahan testified that he was inside his home when he heard gunshots.
(R. p. 204, lines 17-19.) He, then, went outside to assist Bowens and was joined by
another unidentified person shortly thereafter. (R. p. 208, line 14-p. 209, line 4.)
Although he could not recall whether he told the police at the time of the incident,
McGarrahan testified that Bowens possessed a firearm that fell out of his waistband on
the night of the shooting. (R. p. 209, lines 5-9.)

Christina Patterson and Bowens were in a romantic relationship. (R. p. 288, line
13.) She acknowledged that Bowens brought a television to their home on February 28,
2011, and indiéa;(ed that he had purchased it frorﬁ someone for a combination of cash and
drugs. (R. p. 306, lines 17-23.) She further testified that, on March 1, 2011, Bowens -
received text messages from Bledsoe tHat he described as causing “drama” between him

and Harry over the television. (R. p. 316, lines 3-24.)  Although she was inside her



home when Harry and the others arrived, Patterson recalled the two vehicles pulling into
the yard at a fast speed. She then acknowledged that Bowens invited Harry and the
others into his yard with the firearm visible in his waistband. (R. p. 320, lines 20-22.);
(R. p. 323, line 5-p. 324, line 13.) Patterson did not witness the entire event, but returned -
to her front yard when she heard gunshots. (R. p. 328, lines 19-25.) She attempted to
assist Bowens and, at some point, removed his firearm, money, and drugs from the scene
of the incident before the police arrived. (R. p. 332, line 2-p. 334, line 5.) She did not
disclose this information to the police until August 2011, five months after the shboting.
(R. p. 336, line 22-p. 337, line 24.)
Directed Verdict Motion

At the close of the State’s case, Defense counsel moved for a directed verdict of
acquittal based on the State’s failure to present substantial circumstantial evidence of
Harry’s guilt of murder, under the hand of one hand of all theory of accomplice liability.
Particularly, defense counsel argued that the State had not demonstrated that Harry aided
Castro in any way in shooting Bowens, that there was no evidence in the record to fulfill
the illegal plirpose element of the charge, and that the State had not proven a common

~ design and purpose. (R. p. 353, line 18-p. 354, line 3.)

The State argued that it had proven a common design or scheme by showing that
Harry knew the location of the television, but went to Byrne’s apartment first to get
Castro and Byme instead of going straight to Bowens’ residence to get the television by
himself. (R. p. 354, line 12-p. 359, line 12.)

The trial court determined that the State’s case against Harry was circumstantial.

(R. p. 361, lines 1-2.) The trial court found that the State had demonstrated substantial



circumstantial evidence in showing that Harry had an urgent need for the television or the
money because he was on probation. The trial court further found that Harry went out of
his way to recruit Castro, “a person common knowledge was that he carried a weapon,”
to accompany him to get the television. Additionally, the trial court found that after
Castro shot Bowens in Harry’s presence, Harry fled the scene. Accordingly, the trial
court denied Harry’s motion. (R. D. 361, line 6-p. 362, line 15.)

The Defense’s Case

Saire Castro testified for the defense. Castro pled guilty to voluntary
manslaughter for the shooting of Bowens and wz;s sentenced to Thirty years
imprisonment. (R. p. 365, lines 14-20.) In contrast to Bs'me’s testimony, Castro testified
that it was Harry and Byrne who engaged in a conversation at the apartment, and that he
only went with the two of them as a convenience so Byrne would have a ride home later
that night. (R. p. 366, line 16-p. 367, line 2.) Castro explained that he did not find out
where they were going or that they were going to get a television until they were driving
over to Bowens’ home. He further admitted that he shot Bowens without any prior
discussion with Harry. (R. p. 367, liﬁe 3-p. 368, line 12.)

Harry testified in his own defense. He explained that Bledsoe sold his television
without collecting any money and-he met with her at Waccamaw Hospital to figure out
how to resolve the situation. (R. p. A442, line 25-p. 444, line 23.) While Harry was with
Bledsoe, he contacted Byme to buy marijuana. (R. p. 445, line 22-p. 446, line8.)
Howevc;,r, before he could go to Byrne’s apartment, Harry talked to Bowens and they
discussed the television. (R. p. 447, lines 5-10.) Because Harry was not in a rush to get

the television, he proceeded to Byme’s apartment where he got marijuana and made

10



arrangements for Byrne to help him return McPhail’s vehicle later that night. (R. p. 447,
line 10-p. 448, line 22.)  Castro just happened to join them — Harry did not, specifically,
invite him to come along. (R. p. 447, line 22-p. 449, line 1.)

When they arrived at Bowen’s residence, the conversation was initially calm.
Then, Bledsoe confronted Bowens about the television and the conversation escalated in
intensity, at which point Castro told Bledsoe to get back into the vehicle. Harry turned to
escort Bledsoe back to the Vehicle,-and then he heard the gunéhots and saw Bowens fall
to the ground. (R. p. 449, line 20-p. 457, line 1.) Harry further explained that they all left
the scene of the incident in their vehicles, and when they were pulled over by the police,
he ran because he did not want to face a probation violation. (R. p. 459, line 22-p. 460,
line 3.) Harry’s uncontroverted testimony was that he did not know Castro had a gun
until he shot Bowens. (R. p. 499, line 15-p. 500, line 4.); (R. 506, lines 11-12.)

At the close of the defense’s case, Defense counsel renewed the motion for
directed verdict. (R. p. 514, lines 17-19.) Despite the State’s failure to present
substantial circumstantial evidence to prove the existence of any plan or scheme to
commit an illegal purpose and its further failure to present substantial circumstantial
evidence of Harry’s participation in Bowen’s shooting, the trial court again denied
Harry’s renewea motion for directed verdict at the close of his defense. (R. p. 514, line
23-p. 515, line 18.)

The jury convicted Harry of murder under the theory of hand of one hand of all
accomplice liability. (R. p. 518, lines 9-15.); The trial court sentenced him to Thirty-one
years imprisonment. (R. p. 528, lines 13-25.); Sentence Sheet (R. pp. 4-5.) This appeal

followed.
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ARGUMENT

Summaryv of Argument

Kareem Harry should have never been convicted of killing Kevin Bowens. Saire
Castro confessed to the tragic shooting of Bowens and admitted that he acted alone
without any plan or cooperation from anyone else. The State knew these uncontroverted
facts. Yet, on F ebfuary 11, 2013, it proceeded to prosecute Kareem Harry for the very
crime to which Castro confessed.

In its case, the State offered no direct evidence of Harry’s involvement in the
shooting. The State’s case was purely circumstantial and failed to demonstrate essential
elements of the offense, including the lack of evidence showing any common design and
purpose to commit any illegal act when Harry met Bowens at his residence to discuss the
return of a television. At the most, the State only presented scant circumstantial evidence
indicating little more than Harry’s mere presence during the commission of the crime by
Castro. When defense counsel initially moved for directed verdict at the close of the
State’s case against Harry, the evidence before the trial court represented a mere
suspicion of guilt. Defense counsel again sought a directed verdict of acquittal at the
close of all evidence in the case. The trial court erred in denying each motion without a
sufﬁcient finding of substantial circumstantial evidence.

On February 14, 2013, Kareem S. Harry was convicted for a crime he did not
commit by a jury that should have never had the opportunity to deliberate his fate.
Instead, the trial court should have directed a verdict of acquittal in favor of Harry due to
the State’s failure to prove its case by substantial circqmstantial evidence. For these

reasons and the others discussed further below, the Court should reverse Harry’s
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conviction, and remand the matter back to the trial court with instructions to enter a
directed verdict of acquittal.

The Circuit Court erred in failing to direct a verdict of acquittal where there was a
lack of direct or substantial circumstantial evidence proving Harry guilty of murder
under the “hand of one is the hand of all” theory of accomplice liability.

Where the State relies solely on circumstantial evidence, the trial court should
submit the case to the jury only if there .is substantial circumstantial evidence which
reasonably tends to prove the guilt of the accused, or from which his gui]i may be fairly
and logically deduced. State v. Bostic, 392 S.C. 134, 139, 708 S.E.2d 774, 776 (2011)
(citing State v. Mitchell, 341 S.C. 406, 409, 535 S.E.2d 126, 127 (2000)). “The jury:
weighs the evidence but when there is an absence of evidence, it becomes the duty of the
trial judge to direct a verdict. Evidence must constitute positive proof of facts and
circumstances which reasonably tends to prove guilt.” Id. (citing State v. Schrock, 283
S.C. 129, 133-34, 322 S.E.2d 450, 452-53 (1984)). It is wholly insufficient to take the
case to the jury when the evidence raises no more than a “mere suspicion” of guilt. State
v. Lewis, 403 S.C. 345, 353, 743 S.E.2d 124, 128 (Ct. App. 2013). “Suspicion’ implies a
belief or opinion as to guilt based upon facts or circumstances which do not amount to
proof.” State v. Buckmon, 347 S.C. 316, 322, 555 S.E.2d 402, 404-05 (2001) (citing
State v. Lollis, 343 S.C. 580, 541 S.E.2d 254 (2001)). If the State does not demonstrate
substantial circumstantial evidence that the defendant committed the particular crime, the
defendant is entitled to a directed verdict. State v. Odems, 395 S.C. 582, 586, 720 S.E.2d
48, 50 (2011). “In reviewing the denial of a motion for a directed verdict, [the appellate

court] must view the evidence in the light most favorable to the State.” State v. Smith,
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359 S.C. 481, 490, 597 S.E.2d 888, 893 (Ct. App. 2004) (citing State v. Kelsey, 331 S.C.
50, 62, 502 S.E.2d 63, 69 (1998)).

It is well settled that a defendant may be convicted on a theory of
accomplice liability pursuant to an indictment charging him only with the
principal offense. Under the “hand of one is the hand of all” theory, one
who joins with another to accomplish an illegal purpose is liable
criminally for everything done by his confederate incidental to the
execution of the common design and purpose. Under accomplice liability
theory, a person must personally commit the crime or be present at the
scene of the crime and intentionally, or through a common design, aid,
abet, or assist in the commission of that crime through some overt act. In
order to be guilty as an aider or abettor, the participant must be chargeable
with knowledge of the principal's criminal conduct. Prior knowledge that
a crime is going to be committed, without more, is not sufficient to make a
person guilty of the crime. Mere presence at the scene is not sufficient to
establish guilt as an aider or abettor. [Indeed, the] mere association with
admitted members of a conspiracy is insufficient to tie other persons to the
conspiracy.

State v. Mattison; 388 S.C. 469, 479-80, 697 S.E.2d 578, 584 (2010) (citations and
quotation marks omitted). -

This Cburt has repeatedly found that the showing of substantial circumstantial
evidence is essential prior to submitting a case to the jury. Recently, in State v. Rogers,
the Court examined the type of substantial circumstantial evidence required to warrant
the denial of a directed verdict motion by a defendant charged with murdering his lover’s
husband. See State v. Rogers, 405 S.C. 554, 557, 748 S.E.2d 265, 267 (Ct. App. 2013).

“In affirming the trial court’s denial of the defendant’s motion for directed verdict, the
Court noted that the State’s evidence, although entirely circumstantial, was substantial
enough to warrant sending the case to the jury. Particularly, the Court noted that the
evidence against the defendant included (1) testimony of an ongoing affair; (2) detailed
testimony concerning the defendant’s plans with his lover to kill the husband; (3) eye

witness testimony placing a truck of the color and model driven by the defendant at the
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scene of the crime; (4) cell phone records indicating use of defendant’s phone in the
_ vicinity of the crime at the relevant time; (5) the co-conspirator’s testimony regarding the
defendant’s involvement in the implementation of the plan to kill her husband; (6) phone
records corroborating the co-conspirator’s testimony regarding calls had with the
defendant to set up her husband for the murder and to confirm that the murder had been
accomplished; (7) the co-conspirator’s testimony that the defendant cleaned his truck
with bleach after the incident; (8) evidence that the defendant painted his truck after the
incident; and (8) ev.idem:e that the defendani was in possession of the victim’s watch. Id.
at 565-67, 748 S.E.2d at 271-73. The evidence presented by the State against Rogers,
while circumstantial, was such that his guilt could be fairly and logically deduced.
Accordingly, the trial court’s denial of the directed verdict motion in that case was
appropriate and affirmed.

Conversely, in State v. Bostick, 392 S.C. 134, 708 S.E.2d 774 (2011), the South
Carolina Supreme Court reversed the trial court’s denial of Bostick’s directed verdict
motion finding that the State “only raised a suspicion of guilt” that the defendant
murdered his neighbor, Ms. Polite, and set her house on fire. Id. at 136, 708 S.E.2d at
775. The evidence presented at trial indicated that Ms. Polite served as her church
secretary and frequently brought the Sunday collection funds to her home, which she
shared with her son, for the bank deposit on Mondays. Id.

Ms. Polite’s home caught fire one Sunday and she was found dead in her home.
She had been stuck in the head, but officially died from the carbon monoxide tcause by
the fire. Id. Ms. Polite’s son testified that he left the house and returned to see the house

in flames. Investigators determined the fire originated in the son’s bedroom using a
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. gasoline accelerant. Id. at 137, 708 S.E.2d at 776. Specifically as to Bostick, the Str;lte
presented evidence that investigators found personal items belonging to Ms. Polite,
including a watch and two sets of c& keys in a burn pile on Bostick’s next door property.
The State also showed that Bostick had a pattern of gasoline on his shoes and gasoline
was the accelerant used to start the fire at the Polite home. Id. However, DNA analysis
of blood found on Bostick’s jeans was inconclusive as to whether it came from Ms.
Polite. Id. In its analysis of the case, the Court found that the evidence presented by the
State was only of such quality as to merely raise a suspicion that Bostick may have
committed the crime but it was not sufficient for the trial court to have submitted the case
to the jury, and the Court reversed the trial court’s denial of a directed verdict. Id. at 142,
708 S.E.2d at 778.

Similarly to the conclusion in Bostick, in State v. Martin, 340 S.C. 597, 533
S.E.2d 572 (2000), the South Carolina Supreme Court held that the State’s presentation
of circumstantial evidence was insufficient to withstand a directed verdict motion. In
Martin, the State’s case focused on placing the defendant near the scene of the murder
through circumstantial evidence. The State presented a witness to establish that a car
resembling the one that the defendant borrowed from his girlfriend was parked in front of
the victim’s apartment. Id. at 600, 533 S.E.2d at 573. The State also presented evidence
that, on the morning after the murder, a manager of a restaurant found several bags of
garbage containing items belonging to thé victim near the bar where the defendant had
been the prior night. Most interestingly, the defendant’s girlfriend testified that, upon
questioning his tardiness in picking her up from work, the defendant replied “some shit

happened” and the co-defendant added “someone may have died tonight.” Reversing the

16




trial court’s denial of the defendant’s motion for directed verdict, the Court held that the
standard for substantial circumstantial evidence required more than a theory and
coincidence amounting to no more than mere suspicion of guilt, but a showing of proof of
the defendant’s involvement in the crime to take the case to the jury.

The instant case does not approach the level of substantial circumstantial evidence
found to be required to warrant the denial of a directed verdict motion as affirmed by this
Court in Rogers. More interestingly, the evidence presented by the State in the instant
case aléo fails to reéch ;che evidence presented in Bostic and Martin — cases in which the
South Carolina Supreme Court found the State’s evidence to be qualitatively insubstantial
to justify sending the cases to the jury for-deliberation.

Instead, this Court now reviews a case where the State presented no evidence,
substantial or otherwise, to support its outlandish theory that Harry masterminded a plan
to murder Bowens over a television. At most, the State demonstrated that Harry and his
friends went to talk to Bowens about returning or paying for the television that Bledsoe
had given him, which by all accounts, undisputedly belonged to Harry. Even assuming
that Harry and the other defendants actively engaged in this alleged plan, at no point in
the trial did the State provide any proof that the plan involved a common design, plan, or
purpose to commit any illegal act. The State’s only evidence concerning this threshold
element of the crime consisted of testimony from two co-defendants, Bledéoe and Byrme.
Bledsoe could only testify that Harry went into Byrnes apartment for approximately five
minutes. Byme, however, indicated that Harry and Castro engaged in a five to eight
minute conversation while in the apartment. However, neither witness could testify as to

the substance of the conversation. Harry and Castro denied that they engaged in any
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conversation, much less one related to Harry’s intention to steal from, assault, or kill
Bowens over a television. Instead, they both testified that Harry only held a conversation
with Byrne when he entered the apartment. .

Additionally, the State failed in its effort to ’submit substantial circumstantial
evidence that Harry had any knowledge that Castro had a reputation for violence or that
he was armed at the time of the incident. Although the State attempted to establish some
general knowledge among their peer group regarding Castro’s past incidents and
propensities for firearms, the only evidence presented in the State’s case in chief as to
Harry’s specific knowledge on the subject consisted of testimony establishing that Castro
obtained his firearm that evening without Harry’s knowledge. Byrne testified that Harry
exited the apartment first, and that Castro did not enter the kitchen to retrieve the firearm
until after Harry left the apartment. Furthermore, both Harry and Castro later testified
that Harry did not know about the firearm until the actual shooting occurred.

Although the State attempted to establish Harry as the leader of an elaborate plan,
the evidence at trial demonstrated that Harry simply got caught in the middle of a bad
situation created by the dishonesty of Bledsoe and the unfortunate decision by Castro to
carry and ultimately use a weapon. Here, “[t]he circumstantial evidence relied upon by
the State is not substantial and merely raises a suspicion of guilt.” Buckmon, 347 S.C. at
322, 555 S.E.2d at 405. The appellate courts of South Carolina have repeatedly
recognized that the State fails to meet its burden of proof by showing evidence raising
only the suspicion of guilt. Instead, the State must present substantial circumstantial

evidence implicating the defendant in the crime to get past a directed verdict motion. The
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evidence presented by the State at Harry’s trial fell far below the standard showing of
substantial circumstantial evidence required to withstand a directed verdict motion.

Although the State may have presented a large quantity of testimony and other
evidence, the evidence failed to meet the requirements of substantial circumstantial
evidence to withstand a directed verdict motion for acquittal. Unlike in Rogers, there is
no evidence of a plan or scheme to commit any crime in Harry’s case, much less a
murder. Ihstead, like in Bostic and Martin, the evidence presented against Harry by the
State can only be said to raise a mere suspicion of guilt insufficient to justify deliberation
by ajury. Accordingly, the trial court erred in denying Harry’s direct verdict motion.

CONCLUSION

In the instant case, the State presented no evidence — circumstantial or otherwise —
of any plan or scheme to accomplish an illegal purpose involving Harry. The State
presented no evidence regarding the substance of any conversation between Harry and
Castro. The State attempted to establish some level of general knowledge on Harry’s part
regarding Castro’s proclivities to firearms, however, there was no evidence presented at
trial suggesting that Harry had any knowledge of Castro’s possession of a firearm when
they went to meet Bowens. Most significantly, Castro’s unrefu_ted testifnény-was thét he
acted alone, witimut having collaborated in any plan or scheme to commit any illégal act
with Harry, and that Harry had no knowledge Castro was even armed until after the
shooting occurred.

For the foregoing reasons, Kareem S. Harry respectfully requests reversal of his

conviction, and remand with instruction for entry of a directed verdict of acquittal.
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APPELLANT’S STATEMENT OF ISSUE ON APPEAL
1. Did the Circuit Court err in failing to direct a verdict of acquittal in favor of Appellant |
Kareem S. Harry where the record lacked direct or substantial circumstantial evidence proving

Harry guilty of murder under the ;‘hand of one is the hghd of all” theory of accomplice liability?

RESPONDE_NT’S COUNTER-STATEMENT OF ISSUE
Judge John did not err in denying the motion(s) for a directed verdict of a qu_ittal ‘where
there was direct and substantial circumstantial evidence proving Harry guilty of murder under

accomplice liability.

v




. STATEMENT OF THE CASE -
Appellant, Kareem Harry, along with a co-defendant, Saire Castro, murdered Kevin

Bowens on March 1,2011 in Horry County. Appellant was arrested two (2) days later on March

3, 20_11 and chérged with Bowen’s murder. On July 26, 2012, appellant was indicted by the
‘Horry County grand jury for the murder. (Ind: # 2011465-_26;2938)'. ~E& Cl:nnEco Esquire, -
répréseri_ted apj)elléﬂt on thg charge. -Appéllant proceeded to a Jury trial Qﬁ F é;bmary 11, 2013 :
 before tﬁe Honorable Stephen H. John, Circuit Court Judge. - At the conclusion éf the trial on'
Februafy 14,2013, ﬁe jufy found apﬁella'nt guilfy of murder.- -Judge John senfeﬁcerl appellaﬁt to
thirty'.oh'e 31 y'ea;rs conﬁnemeht for Bowen’s m_u.rder.I (R. pp. 15-16, 40-9-.1.(5 516,528, 3

Indictment). This appeal followed.

' Appellant’s co-defendant Saire Castro pled guilty before appellant’s trial to voluntary manslaughtir and received a
sentence of thirty (30) years. Appellant chose to proceed to trial and was convicted of murder and sgntenced to thirty

- —one (31) years. v
1




. 219-20 222-23,433- 509)

RESPONDENT’S STATEMENT OF FACTS

In February of 2011, appellant Kareem Harry (“Harry”) was a drug dealer [pnmanly in

cocame] and an aspmng rap musrclan and record producer Harry was also on probatlon fora

prevrous cnmmal conviction. At that trme, Harry had a romantic relatlonshlp

eohabltmg with AAshley» Bledsoe (“Ashley”) in Ashley’s apartment in Myrtle Beac

with and was

h. Harry and

Ashley had been involved romantically for approximately ten (10) mbntha. Hatry also had a

relationship with another woman, the mother of his four (4) children, who lived in 4

(“the mobile home™) Harry purchased for her on Hwy. 544 in Horry County. (R. |

mobile home

. 46-83, 183

At the end of February, 2011, Harry s relationship w1th Ashley was ending because Harry

had become physically abusive to Ashley, and a warrant had been issued for Hary
criminal dorrrestic violence (CDV) on F ebruary_26, 2011. Police actually tried to o
the night of February 26", but Harry fled from Ashley’s apartment eomplex. P¢
previously raided the apartment Harry shared with Ashley several days prior to Feb:
recovered drugsl [eocaine]. ‘As a result, Ashley was eharged with trafficking. T

complex evicted Ashley, and she was forced to move into a new apartment in a differ]

complex. At this same time, Harry was moving out of Ashley’s original apartn

moving all of his personal items into the mobile home in which the mother of his ¢

with Harry’s four (4) chr'ldren. Except for ene‘(l) item, all of Harry’s personal thing!

to the mobile home on February 28" with the assistance of Sage McPhail.(“Mcthail"

a small red truck. Harry left a forty-seven (47) inch flat screen plasma television (|

Ashley’s. (R. pp. 46-83, 226-28, 436, 438, 440-41, 470-72, 475-76).

ry’s arrest for

rrest Harry on

lice had also
'uary 26" and
he apartment
ent apartment -_
nent and was
hildren lived
5 were moved:
) who owned |

‘the T.V.”) at




Unknown to Harry, Ashley had met a new man, the victim in this case Kevin
victim’ ) and engaged in a short romantic relationship with him begmnmg on the nig
27, 2011. ._That night, Ashley_ and the victim spent some time at a night club, a
eventually spent the night 'at Ashley’s apartment According to Ashley, the follo
she allowed the victim to take the T.V. with the promlse he pay her for it.2 The vic'

"carned the ﬂat screen T.V., whxch ‘was not heavy, to hlS vehicle w1thout any as

- anyone else including Ashley, and placed itin his car. When the victim arrived at

Boyvens (“the’
ht of February -
nd the victim
Mng morning
im physically - ‘
sistance .from-

his residence,

he also camed the ﬂat screen T. V into his home thhout any assistance and placed it in his

bedroom. (R. pp. 46 83, 53-54, 304-05, 442-43, 483)

Appellant Harry was not aware Ashley had given the 'T.VV. to the victim. 4

At some point

after moving out of Ashley’s original apartment, Harry began demanding of Ashley that she return

his T.V. or pay h1m for it, because Harry needed the’ money for an upcommg probatron heanng

Initially, Ashley misled Harry and told h1m she had giventhe T.V. toa grrlfnend whg
pay her for tt,'because Ashley was afraid of what Harry would do to her if he found
victim. Eventually, on the aﬁemoon of March 1, 2011 Ashley admitted to Harry

theTV to another man. (R .pp. 46 83; 53-56; 442-43, 403, 485)

was going to-

out about the

she had given

On the mght of March 1, 2011, Harry contacted Ashley, who was ndmg in g car with her

friend Evelyn, and Harry demanded Ashley pull over wherever she was and meet hi
the T.V. "Ashley pulled into the parkmg lot of Waccamaw Hosprtal in Murrell s Inle

Once Harry arnved there, Ashley got into the vehicle Harry was operating, McPhaJ

and Harry told Ashley to give him [Harry] the identity of the man she had given the T}

victim, and directions Ato his residence. Ashley, who had previously been assaul

-2 According to Ashley, Harry had previously given Ashley permission to sell the T.V. if she could.

lim regardmg
et and waited.
I’s red truck,

V.to,i.e. the

d by Harry,




complied. Ashley informed Harry that the victim Kevin Bowens had the T.V. and|lived in Kings

Court subdivision. ‘Harry knew exactly where Kings Court subdivision was located. (R. PP-

53-56).

. Harry indicated to Ashley ihey were going to the '\’/ic_:tim’s residence, also in M

furrell’s Inlet,

© to get his T.V. back. Instead of travéling directly to the victim’s residence, which was just 2.9

- miles away, Harry inténtionally went out of his way and drove to another apartment complex,

approximately a thirty-four (34) minute drive away, where an associate and friend

> Sairé Castro

(“Castro™), resided. Castro was also a drug dealer. Castro had recéntly been arrested in

possession of two (2) pistols and drugs, and had moved into another friend’s apartment on Burcale

Road, in Myrtle Beach. In addition to the two'(2) handguns, which were seized by police, Castro

was known to carry a .357 magnum revolver. The .357 was kept on top of the kitc

the apartment in which Castro now resided. (R. pp. 46-83; 131-157; 186-87, 226; 400).

hen cabinet in

Ashley testified that on the night of March 1st, Harry did not drive immediately to the

victim’s residence, which was just a couple of minutes away, but drove the red truck to the

aforementioned apartment complex on Burcale Rd. in Myrtle Beach. Once there, Harry got out of

| the vehicle and went into an apartment'and stayed approximately five (5) minutes

remained in the truck. When Harry returned, he had two (2) men with him, one (1)

while Ashley |

of whom was

Castro. Castro was carrying the .357 revolver, which was secreted on his person. (R. pp. 53-56;

. 102-03; 131-171).

The named lessee of the apartmeht Harry entered, Tommy Byrne (“Byme"’), also a close

friend and associate of Harry, and also a drug dealer [primarily marijuana), testified that on the

night of March 1, 2011, Harry came into his [Byrne’s] apartment and asked to speak with Castro,

4




who was sitting at the kitchen table.®

Harry did not ask to speak with anyone else in the

apartment, only Castro. Castro immediately got up and went into the living room vﬂth Harry and

the two (2) men [Harry and Castro] spoke privately. for anywhere from five (5

mmutes Byme could see the two (2) men talking, but could not hear what Harry an

' dlscussmg because the men kept thelr voices low _At the end of thelr conversation,

to eig}tt (8)

d Castro were

Castrq 'catne -

over to Byme and asked Byme if he wanted to “go for a ride.” Byme agreed to-ch with Castro.

Castro then immediately went into the kitchen where the .357 revolver was kept over the kitchen

eabinet as Byme -‘headed out the door of the apartment.' Castro retrieved the_loaded
[R. ppt. 131-159), |

Byme immediately followed Harry out of the apartment, down the apaftment
to Harry’s vehicle, which belortged to the afore‘mentioned McPhail
' parkmg lot, he saw that Ashley was in the passenger’s seat of the truck Castro eve
out of the apartment alone and Castro and Byme got into a separate vehtcle a caj
dnvmg. .Harry, dnvmg the red truck, led the way out of the apartment complex w_
Byr'txe following in Castre’s ‘vehicle. -lWhen Byrtle esked Castro what was t1p, Cast

were gotng to 'get Harry’s T.V; Neither Byme nor.Castro knew the victim. (R. pp.

Except for a brief stop at a gas station, where the three (3) men got out fi

357 revolver.

steps, and out
Whert Byme reached the
.ntttally came
. with Castro
th Castro and

ro stated they

131-161).

r a brief time

together, Harry, driving the red truck, led Castro and Byme to the victim’s tdéide ce in King’s

Court subdivisiort, which was approximately a thirty (30) minute drive away from th
which Castro had retrieved his .357 revolver.

Court subdivision. (R. >pp. 161-63, 194-201).

apartment in

It was dark as the two (2) vehicles drgve into Kings

The victim’s longtime girlfriend, Christina Patterson (“Christina”), who resided with the

- 3 Byme allowed Castro to‘ move into his apartment after he was arrested with the guns and drugs.
‘ 5




victim m Kings Court subdivision, testified that shortly before the murder, she and the victim were
_eating dinner in the dining room of their home when the victim received a text meséa’ge from
Ashley accusing him of stealing the T.V. . The victim was exasperated and told (texted) Ashley to

he T.V. from

stop texting him. = The victim communicated to Christina that he had purchased {
Ashley with a cqmbinaﬁon of cash and marijuana. The victim then shut off his
287-316). |

A few minutes later, Christina was changing her baby’s diaper in the child

hone. (R. pp.

s room.when

she heard two (2) vehicles come flying down the street into the culdesac where she and the victim - |

o livéd, and the vehicles made a loud noise when they struck the speed bump/barrie:
She then looked outa front window of her home and saw thé two. (2) vehicles fly i
and stop in the grass. The vehicles ﬁad their headlights on.  Three (3) lﬁen g
' vghicles together. Christina testified there were three (3) rhen who immediately -got
(2) vehicles, and one (1) of therh, -ﬂie-white male [Byrne] stood on the n'mningAboar'd

vehicle, All three (3) men were yelling loudly across thé front yard toward her

in the street.
nto their )ﬁrd
ot out of the
put of the two
or hub of the

home. (R.p.

3 16-324). A neighbor, who was outside her home, testified it was cold that night and the two (2)

cars remained running after the three (3) men exited the vehicles. (R. pp. 114-127)}-

Christina then went to the master- bedroom and informed the victim of what she had just -

seen. As a result of the men pulling up in his yard, the victim got his personal hand

un out of his

closet, a 9mm semi-automatic, put it in his front waist band, and told Christina he was going_

outside to see what the men wanted or to try to resolve the situation. (R.pp. 322-323).

Christina then watched out the window of her dining room and saw the

Harry, Castro, and Byrne, approach the victim and surround him in a semicircle fash

victim was leaning back against his own BMW

ee (3) men,

ion whil¢ the

parked in the victim’s driveway. The men began




conversing with the victim. : The ﬁcighbor who was 'oﬁtside her honie, testified the rhen were
talking- lqud'ehough where she could hear them, but not what they were saying. (R pp- 125, -
323-328). .‘

At some pbint, Harry signaléd Ashiey to get out of the truck. Ashley.com lied,‘walkéd
over to the victim, and aécuged the victﬁn of steaiing the T.V. ‘-The_ viqﬁm de‘niegi‘h-e stole the T.V. |
" Harry told Ashley to get back in the truck. (R. pp. 169-170, 38), | o

The victim told Harry he had given Aéhley money and marijuana for the T.V|. The victim
stated he wﬁs not going to give the: T.V. to the three (3) men. The men continued to demand the
T.V., and the victiin_ stated he was not giving it to _them. * When the victim finally mide itclear the
men could not have the T.V., and he was not giving them a-ny' money for the T.V., then and only
o th_en, did Casﬁo pull oﬁ-t his '.3-57 revolver and shoot the victilh' three 3 times-.- The victim was
shot in the leg anA'two (2) times in the torso. (R. pp. 170-171 ).

‘Christina did not éctﬁally see 'the.murde’r, having gone to the AbaAb'y"s room to place ﬁe child
in bed, bﬁ; on the way back to the dining room she heard the three @3) ‘gunshot‘s; The heighbor who
was outside also hearfl the _ﬁrst- gunshot and as tﬁe three (3) rrii_en Qere starting td walk away toward -
fheir ‘Q’ehicles, she saw one (1) man put his arm out back toward the victim and fire|two (2) more.

shots. 'Ano.th'er»neighbor,A who was awakened [probably by the loud voices], also heard the

gunshots and ran out of his home. When Christina ran out of the garage to check on the victim,
she saw him on the ground resting on his forearms lookjng up at the men, and the men were still
standing there. She fled back into her home afraid the men would shoot her or come after her.

She then came back outside and the three (3) men were already heading back or getting into their




two (2) vehicles, and she heard them say: “Lets go, Lets go.” (R.pp.328-33 1)

The three (3) men, Harry, Castro, and Byrne, got back into then' vehicles and left together |

in the same two (2) vehicles they had come into the neighborhood together in
»direction,‘Ashley was now driving the red truck, and Harry was in the passenger sea
" again dnvmg his car, and Byme was in the passenger seat. One (l) nelghbor testifi
- cars pulled off from the culdesac slowly together, one behmd the other. The vehi
'Harry was the lead vehicle leaving the neighborhood as it had been on the

nexghborhood (R. pp. 59-60, 119 120, 164-165)

~ When Christina and a neighbor got to the victim, he had three (3) gunshot we

to the leg, one (1) to the center of his chest, and one (1) to the back.® The victim di¢

and was formally pronounced dead at the hospital. ~(R. pp. 202-211, 277-286, 333)

- Another neighbor followed on foot the two (2) vehiclee Harry, Castro, and |

as they left the subdivision, got a clescrlption of the vehicles, and relayed the same

L.

5 At Harry’s
Castro was
ed the two (2)
cle containing

way into the

Lunds, one (1)
d at the scene
7

Byrne were in
to the police.

yrne to throw

As the vehicles were leaving the general area of the crime scene, Castro instructed B
the murder weapon out of the car, which Byrne did, but not before wiping the gun down to remove

 any fingerprints. Police almost immediately attempted to stop the two (2) vehicles with blue

the neighbor
9)
is arm, and fired
toward their

* Christina also thought she heard the men say somethmg like “Oh shit.” (R.p. 328-33 1). However,
who was outside when the shooting occurred exclaimed: “Oh, shit,” and ran into her house. (R. p. 11

% The neighbor who was outside testified that after the first shot, the shooter turned around, extended

. two (2) more shots into the victim. After the first shot, the other men with the shooter started movi

vehxcles but not fast or in'a hurry. (R- pp. 118-119).

¢ Brian McGarrahan was the neighbor who responded to the victim in his front yard. He was a fireman and a certified
E.M.T. He testified the victim was laying on his stomach, and when the victim was turned over a firearm fell out of
his waistband onto the ground. The victim was unresponsive except for one (1) agonal breath. Then, there was no
pulse and no further respiration. McGarrahan informed 911 that the victim was pulseless, apneic, an had injuries
mcompatlble with life. (R. pp. 202-211). ~

? Christina came forward five and one half (5 %) months after the incident and admitted to police and testified at trial
that a neighbor handed her the gun that fell out of the victim’s waist band and money and drugs that yere on the
victim’s person. Christina admitted she put the gun back in the victim’s closet, flushed the drugs do a toilet, and
put the money in a jewelry box. (R. pp. 333-334). . :

8




lights near Hwy 17. Harry ordered Ashley not to stop and to continue driving, whig

brief period oftime. When she finally decided to stop anyway, Harry fled from the

h she did for a |

passenger seat

of the red truck while it was still moving and escaped on foot. He later claimed he lost his cell

phone_Whilé ﬂeéing»from poAlice:.s Ashley was taken into custody at the scene of
Castro and B-yme'were stopped almbsf immediately and also takerl into 'cuétori);. |
59-60, 120-121, 174-177) | o .
| Harry fled on foot for some distance and eventually made his way back to
[the mdbile home] Aon Hwy. 544. Once there,‘ he knocked on the windov»r of 8
registéréd in the name of the moﬂrer pf his children, parked in his driveway occupiet
McPhail testified he had dbnc some repair work on the SUV for Harry in exchange fc
was returning the vehicle wherl Harry approached the vehicle and knocked on
" McPhail and Harry then got 'irrto a vehicle operated by Harry’s~broti1er, Kason. The
thén pfocéeded back tr) Byme’é’ apartrrlcnt, where Harry and Castro hzrd first cony
dro-pping'McPhail off at Byrne’s apartment, Harry fled the apartment complex with
his brother’s car. (R. op. 18-32, 60, 215249, 271-277) .
While the -above- was 'occurrin‘g, Castro, Ashley, and Byrne weré being

- police at a police -substation. During a break in interrogation, Castro escaped .ﬁ'c

the car stop.

R. pp. 18-32,

his residence

| white SUV,
{ by McPhail.

ir cocaineand

the window.
three (3) men

ersed. After

his brother in

uestioned by

m the police

substation. Castro fled on foot, went back and recovered the murder weapon gnd digcarded itin a

lake, and shaved his head to change his appearance. Castro eventually fled back 101

where he had originally met with Harry and obtained the .357. McPhail was there

the apariment

and assisted

Castro m fleeing the aréa. McPhail was arrested shortly thgreaﬁer and charged with accessory

i Ashiey testified that prior to the shooting, as they two (2) vehicles were proceeding fo the victim’s 1

- was on the phone with the victim,

.

esidence, Harry




after the fact of murder. Castro then fled tc Florida. He was arrested there by
‘Marshalls on a fugitive warrant anh] returned to South Carolina and charged with Bo
(R. pp. 18-32, ..59-60,. 177-179, 407-408). Byme and Ashley were also charged
Harry was anested two (2) days later and charged vﬁth the victim’s murder en Marg
pp. 47—48, 10341(57, 145,177, 379, 343-350; 409-410, 423). |
' Leter, after Byrne agreed to “cooperate” with police, he took.them back to

the murder weapon was allegedly thrown out of Castro’s vehicle. Police searched tt
times ‘but were never able to locate the murder weapon. (R. pp. 178-179). |

All of the defendants testified during the trial.- .Castro, and of course Harry,
for the defense. The other defendants [Ashley, Byrne, and McPhail] testiﬁeci in th

" under proffer agreements, in which no promises were made to them regarding the

United States
wen’s murder.
with murder.

h3,2011. (R.

the site where

Je area several

both testified
e State’s case

resolution of

thelr charges At the time of thls trial, none of these three (3) teetlfymg co-defendants had gone

to trial or their charges been dlsposed of. They were still exposed to the maximun

murder [Byme & Ashley] or accessory after the fact of murder [MCPhall]. Like Har

1] sentence for

ry and Castro,

they each gave testimony attempting to exonerate themselves of any criminal responsibility for

murder however, their combmed testimony was consistent in several important
| Harry had recently broke up with Ashley and wanted his T.V. back or the money fo
Harry was operatlng a vehlcle that was not regxstered to him, McPhall’s vehicle, o
questlon; (3) Harry did not go directly to the victim’s residence, which was close by,
the victim had the T.V. even ihoﬁgh he knew where Kings Court subdivision was lo
Ashley in the :truck with him; (4) Instead, Harry drove to Castro’s apartment,
considerable distance away, and privately enlisted Castro, who was known to carry|

come with him; '(5) Castro immediately went into the kitchen and obtained his
10 ' ‘

respects:' )
th_e T.V.; (2) -
n the night in

after 1earhing'_
cated and had
which was a
a weapon, to

‘loaded .357




revolver; (6) all of the co-defendahts, except McPhail, then went to gethéi' to the victim’s fesidence, ‘

in two separate vehicles, with Harry leading the way, where the victim was confrontéd about the -

T.V.; (7) when the victim madeT it clear he was not going to give them the T.V. or money for the

TV, th?_ victim was immédiately- sﬁot by Castro yvith:the .357 revolver; (8) whe

defendants imm_ediat’ely-leﬁ 'the area togeﬂler w1th Harry’s-vehicle leadiﬁg the way;
| "By‘rn’e disposed of the murder Qveap_on, and (Al 0) Harry and Casiro’ eveﬁtuélly fleg
Harry at the car stop, and Castro from the police station. (R. pp. 46-83; 131-
271-278). AAshley, along w1th the testimony of the victim"s»long-timé girlfri¢

established Harry did not need the assistance of the two (2) other men to load of

reupon all thé
(9) Castro and .

| from po»l-ice;

93; 215-250;
nd Christina,
inload thé flat

screen TV as the victim had loaded ‘and unloaded the T.V.-wit_hout the assistance of anyone.

“While the co-defendant’s testimony with charges still pending was consistent
respects, it was inéonsistent with each other in several important respects, and inc(
the testimony of eyewitnesses to the murder, including the victim’s lohgﬁme girlfri

Patterson. (R. pp. 46-83; 114-127; 215-250; 271-78; 287-351). -

" Inthe defense’ case, Castro testified differently from the co-defendants and

in the above
pnsistent with

end Christiﬁa :

arry. Castro A

testified the shooting was not strictly over the T.V., but the reason the men went to-the victim’s

residence to confront him was because the victim had stolen some drugs or drug money from

Ashley’s apartment the night he stayed over. Castro-denied the secret meeting be

tween he and

Harry in Byrne’s apartment took place. Castro also claimed that at the time of their confronting

the victim, the victim pulled his gun and was going to shoot Harry, when Castro shot

defense of Harry.’ However, Castro admitted before he shot th¢ victim, Harry gav

the victim in

e the victim a

® None of the other co-defendants, including Harry, testified the victim pulled his weapon before Castro shot the
-victim. (R. pp. 46-83; 215-250, 434-509). Harry basically concedes in his brief that Castro’s versior) of the shooting

11




“head nod.” (R. pp. 365-402).

Harry testified differently than Castro and the co-defendants. Harry testified he did not go

to Castro’s apartment to get Castro and enlist his support, but he went there to buy m

Byme. Harry testified he, Ashley, Castro, and Byme went by the victim’s re

arijuana from

sidence on a

' side_-trip,-i.e. on their way to return McPhail’s truck to him and for Castro to make a drug sale in the

- area. Harry claimed that he was planning: to go to Ashley"s while Castro.and Byrne returned

McPhail’s vehicle, and he and Ashley were going to “chill” at her new apartment a_nd's'moke

“weed.” Harry testified the exchange with the victim at the victim’s home between the men was

calm and polite; he, Harry did not really care about the T.V., and Castro shot the v

any warning and without his foreknowledge. 10

ictim without

‘According to Harry, he never saw the victim pulla

gun as Castro claimed. Harry claimed he had turned his back to say something to Ashley, when

Castro shot the victim. Harry claimed evéryone ran back to their Vehicles after Castro shot the

~ victim the first time. Harry claimed he did see the victim pointing the gun at him as the victim lay

on the ground wounded, and that was why he fled the scene and directed Ashley to
also made numerous admissions that only further strengthened the State’s case th

gullty of murder.!! (R. pp. 434-509).

drive. Harry

at Harry was

was not credible and Castro had no justification for shooting the victim. Harry does not even argue
‘Ppropnately (BOA, p. 10; 11-19)

Harry testified the only person who raised their voice to the victim was Ashley, and she was told t
truck. The victim also remained calm. According to Harry, there was no ammosnty between the men.
' See discussion of Harry’s testimony, infra.
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get back in the
(R. pp. 455-56).




ARGUMENT

Judge John did not err in denying the motion for a directed verdict because there
was direct and substantial circumstantial evidence of Harry’s guilt of murder.

What Occurred Below
. Atthe close of the State’s case, Han'y moved for a directed verdict. Judge John denied the
motion for a directed verdict. (R. pp. 352-362). In ruling on the motion, Jud_ge_- John stated as ..

. folio_ws: :

: I’ve looked at, | just so that the record reflects, I’ve also gone througg;now
the case of State v. Curry found at 636 S.E.2d 649. Let me look at tate v. Langley
- here.

All right, based on the Defendant’s motion basically for a directed verdict
based on insufficient evidence of the crime charged the murder under the theory of
the hand of one is the hand of all basic law regarding directed verdict, of course, is

. that the Defendant is entitled to a directed verdict when the State fails to produce
evidence of the offense charged, and again, the trial court’s concerned with the
existence of evidence, not with the weight of the evidence and if there’s any|direct
evidence or substantial circumstantial evidence reasonably tending to prove
guilt of the accused the case properly goes to the jury. Obviously their standard is -
much different. The Court’s standard and I think we would all be in agreement
this is a substantial or circumstantial evidence case and obviously the Dgfense
disagrees whether it’s substantial or not but it’s a circumstantial evidence case and

. the standard then is is there substantial circumstantial evidence reasonably t¢nding

_to prove the guilt of the accused. The trial court grants a directed verdict éJEotion

when a — in the trial of a case when the evidence merely raises a suspicion that the
‘Defendant is guilty of the crime charged and where a jury would only be
speculating as to the guilt of the accused or where the evidence is sufficient anly to -
raise a mere suspicion of guilt. Suspicion is defined as implying a belief or
~ opinion as to gullt based on facts or circumstances which do not amount to oof.

In this case, and again in the Court’s view, it is a cxrcumstantlal evidence
case and I’m going to highlight some facts. These are not all the facts the |Court
has reviewed or using in making its-decision, but there are, and some of th
the same that the State brought out in its, in its argument, the — it’s clear

name of Saire Castro was located, the testimony indicating a person co
13




knowledge was that he carried a weapon, had him after a conversation with that
individual come along and accompany the Defendant to the location hand to
accomplish this he had to travel distances far out of his way as testified to,{ many,
many miles out of his way to recruit this person, and then to go back to the location.
He goes to the location. The testimony indicates that the multiple vehicles arrived
at the location and drove into the yard of the location. There’s testimony they the
did so in a fast manner, that they exited the vehicles in a hurry, they met the person

- who had the TV and as a result of the discussion the person that Mr. Harry had
recruited to come along with him to collect the TV or the money who the testimony -

~ indicates'was known to carry a weapon, pulled out that weapon and shot and killed
the victim in the presence of Mr. Harry. After that Mr. Harry does not stay at the-
location to answer questions to the police or to explain his position. He flées the
scene. When the police attempt to stop him he flees from the police, not orce but
twice. All this the Court finds is, in addition to all the other testimorty and

~ evidence presented in this case, I’m just highlighting those. facts, those arep’t the
only ones in this case, that there is substantial circumstantial evidence {which
reasonably tends to prove the guilt of the accused or from which his guilt can be
fairly and logically deduced, and therefore, the motion for a directed verdict is
denied. :

(R. pp. 359-362). At the close of the defense’s case, aﬁér testifying,_ and after calling Castro as a
witness, Harry renewed his motion for a directed verdict. Judge John again denied the motion for
a directed verdict. (R. pp. 514-5 ‘15).' In denying the motion, Judge John stated as follows:

All right, in, in that-and, and the Court accepts that your re-argument|of the
.= your directed verdict motion that you made earlier at the end of the State’s case -
with all the arguments you made at that point in time, those being made again now
at this stage of the proceedings at the end of the evidence. Again, as I indicated,
and I don’t see the necessity to go through all the standards again regarding difected
verdict standards. I reincorporate those standards as I indicated them prevjously
but the Court finds in this particular matter that it does and I think it’s clear tlJmt the
State is relying here and its basically a circumstantial evidence case, and [based
upon that and my examination of the facts and the rendition of the facts that we
went through and certainly now we’ve had some additional testimony, but that
evidence still exists but now there’s additional testimony, that I believe that there
has been substantial circumstantial evidence which reasonably tends to proye the
guilt of the accused or from which the guilt of the Defendant could be fairfy and
logically deduced, and therefore, based upon that the Court respectfully declipes to
- grant your motion for a directed verdict.

(R. pp. 514-515). Afier the jury convicted Harry of murder, Harry renewed his previous motions

14




for a directed verdict as a motion for a new trial, which was again demed by Judge

519- 520) In denying the motion for a new trial Judge John stated as follows:

Regarding this particular matter and the motion of the Defense regarding its
previous matters raised to the Court’s attention now in their motion for a new trial
the evidence in this matter was of a circumstantial nature. As I .pre rously'
indicated I believe there is more than sufﬁcrent evrdence to send the matter to a jury
for their consideration and I again reaffirm that. - I believe there was co petent
evidence presented in this matter that would and does sustain the verdict of the jury
in this matter. It is not my position at this point in time on a motion for a new trial

John. (R.pp.

and where we are at this stage of the proceedings to substitute my Judgment fthere

— if I had a difference as to how I would have voted for that of the jury and
overturned a verdict on those matters. I have examined the evidence previously
regarding the directed verdict motions. I have examined the evidence regarding A
this motion for a new trial.. There is and without question more than sufficient
evidence to submit the questlon of guilt to the jury and more than sufficient
evidence to sustain the jury’s verdict of guilty of the crime of murder. Therefore, I

respectfully decline to grant your motion for a new trial.

(R pp. 520) Harry now alleges on appeal Judge John erred m denying h1s mption(s) for-a

directed verdict because none of the testrfymg co-defendants, whose charges had

not -yet been

disposed of; or Castro, or-appellant Harry, admitted there was.an agreernent that if the victim did

not sﬁr-ren_der the T.V. or money he would be assaulted, shot, or murdered. There fis no merit to

this appellate ground..

"The glst of Harry s argument is that the State’s case failed because there was To testimonial .

evrdence of an express agreement between Harry and Castro to assault injure o:lll the victim.

The effect of thxs analysis is that unless the State can produce evrdence of ac

discussions

between co-conspirators or co—perpetrators while planning the crime, a defendant’s testimony

(after the State rests its case-in-chief) that he never conspired with his co-deferidant, and never

intended to commit any crime, will mandate a directed verdict on any charge

agreement, premeditation, or an intent to commit a crime. The defendants’ conc

requiring an

erted actions

_leadirrg up to and during the crime will be irrelevant, while thei_r pro_testations of innocence and

15




claim of lack bf intent will be paramount. Such a resuit renders the well-established directed
verdict analysis, and the applicable standard of appellate review, complefcly meaniﬁgless. Further,
it would be an impossible Burden for the State to meet in a case such as this where the two (2) key
perpetrators held a private discuséion, refused to coopefat_e or incriminate themse]ves, and their

" actions clearly show thgreAwas concert of actiqn and both are gullty under the law |of parties to a
- cArime.‘ | - |

General Standard of Review
(Appellate)

In criminal cases, this Court sits to review errors of law only and is bound by the trial
court’s factual ﬁndings unless they are clearly erroneous. State v. WAils<'m,:345 S.C. 1,-5-6, 545
S.E.2d 827, 829 (200 1). Thus onreview, the appgllate court is limited to determining whether the
trial court abused ifs discretion. Wilson, 345 S.C.at6,545 S.E.2d at 829. An abusé of discretion
: oc’@rﬁ when the trial court’s decision is unsupported by the evidence or controlled by an error of
law. State v. Garrett, 350S.C. 613, 619, 567 S.E.2d 523, 526 (Ct. App. 2002).

Standard of Review / Directed Verdict
(Appellate)

| A defendant may only appeal from a trial judge"s denial of a motioh fdr a directed verdictv |

of acqﬁittal where there is a total failure of compétent evidence tending to estéblish t]1e_chargé laid
in the indictment, and absenf an error of law, the ruling must stand State ;v Schrock, 283 S.C. 129,
322 8.E2d 456 (1984).” In reviewing a denial of a directed verdict, this Court must view the
evidence in the light ‘most favorable to the State. State v. Cope, 405 S.C. 317, 748 S.E.2d 194
(2013); State v. Rogers, 405 --S.C. 554, 748 S.E.2d 265 (Ct. App. 2013). Thls Court views the

evidence and all reasonable inferences in the light most favorable to the State. State v. Lemire,

12 See also State v er, 273 S.C. 646, 258 S.E. 2d 559 (1979); State v. Irvin, 270 S.C. 539, 243 S.E.2d 195 (1978).
16




40_6AS.C. 558, 753 S.E.th 247 (Ct. App. 2013), citing State v. Weston, 367 S.C.[279, 292, 625
S.E.2d 6-_41 , 648 (2006)."* The appellate court is bound by the trial court’s factuel findings unless
they are clearly endrteous.~ State v. Brown, 402 S.C. 119, 740 S.E.2d 493, 49_5 (2013); _Sﬁel
Gilliland, 402 5.C. 389, 741 S.E.2d 521, *3 (Ct. App. 2012). Ifthere s any direct pvidence, o if

'there is substantlal cnrcumstantla.l ev1dence that reasonably tends to prove the deft,ndant’s 'guilt, :

thxs Court must find the tnal court properly submitted the case to the Jury Brom,
495; State v. Gentry, 363 S.C. 93, 610 S.E.2d 494, 500 (2005); State v. Rogers 405
S.E.2d 265 (Ct. App. 2013), citing State v. Oderhs, 395 S.C. 582, 586, 720 S.E.Zd .

Gilliland at *3. This Court considers only the existence or non-existence of

witness’ credibility, in reviewing the denial of a directed verdict. Rogers supra, n.
265, n. 5." Our courts have repeatedly held, where the evidence is cireumstantial
" will be considered as a whole, not in isolation, in determining whether there

evidence to submit the case to the jury. Rogers supra.”® If the State has presented

S.C. 554, 748

18, 50 (2011);

evidenee, not
5,748 S E2d
the evidence
vas sufficient

any direct or

shbstantial circumstantial evidence reasonably tending to prove the guilt of the acchsed, this Court

must affirm the trial court"s decision to submit the case to the jury.

A416 753 S. E 2d 402 (2013) 16 «“The appellate court may reverse the tnal judge’

§ta_te_ir_li;e_ph

n, 406 S.C.

S denial of a

- motion for a directed verdict only if there is no evidence to support the Judge s ruling.” State v.

13 See also State v. Palmer, 2014 WL 551581 (Ct. App. 2014).
1% See State v. Cherry, 348 S.C. 281, 286, 559 S.E.2d 297, 299 (Ct. App. 2001)(en banc), aﬁ"d inres

1,361 S.C. 588,

594 606 S.E.2d 475, 478 2004); State v. Scott, 330 S.C. 125, 131, n. 4,497 S.E.2d 735, 738, n. 4 (C{. App. 1998).

5 See State v. Frazier, 386 S.C. 526, 532-33, 689 S.E.2d 610,613-14 (2010)(viewing circumstantial
“collectively” and “as a whole” to hold directed verdict properly denied); Cherry, 361 S.C. at 595, 6
(finding circumstantial evidence, when combined, was sufficient to for the fact finder to infer guilt);
Buckmon, 347 S.C. 316, 323-24, 555 S.E.2d 402, 405-06 (2001).

Hepburn, 406 S.C. at 429-42, 753 S.E.2d 402, adopting State v. Harry, 321 S.C. 273,468 S.E.2d 76
Cf. State v. Thompkins, 220 S.C. 523, 68 S.E.2d 465 (1951)(citation omitted).
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Stanley, 365 S.C. 24, 42, 615 S.E.2d 455, 464 (Ct. App. 2005).
(Trial Court’s Standard)
A motxon for dlrected verdict is properly denied when there is any ev1d<

c1rcumstant1al that reasonably tends to prove the defendant s gu11t State v. Brandt

nce, direct or

393 8.C. 526,

542, 713 S E. 2d 591, 599 (2011). When ruhng on a dnrected verdict motlon, the trial court is

concerned with the existence or nonexistence of evidence, not its welght ope, 405
S.E.2d 194; Cherry, 361 S.C. at 593, 606 S.E.2d at 477-78; State v. Gaines, 380

S.E.2d 728, 732-33 (20()-8).17 A trial court should grant the directed verdict mof

evidence merely raises a suspicion the accused is guilty, as suspicion implies a belief

to guilt based upori facts or circumstances which do not amount to proof. Cherry, 3¢
606 S.E.2d at 478. On the other hand, “a trial judge is not required to find that ej

‘ gullt to the exclusion of any other reasonable hypothesxs ? Hegb urn, 406 S.C. 41

S.C. 317,748
S.C. 23, 667
ion-When the -
or opinion as
1 5.C. at 594,
yidence infers

6, 753 S.E.2d

402.18 The tnal judgeis reqmred to deny the motion for a directed verdxct and submlt the case to

the jury if there is any direct evidence or any substantial circamstantial ewdence whi

tends to prove the guilt of the accused, or from which his guilt may be fairly and logid

Hepburn, 406 S.C. at 429, 753 S.E.2d 402, quoting State v. Mitchell, 341 S.C. 40
126, 127 (2000)." | |

- The Lack of Merit of Harry’s Argument

The State more than satisfied the standard to overcome the motion(s) for a di

on the charge of murder. Judge John appropriately denied the motion for a directed

" 17 See also State v. Gaster, 349 S.C. 545, 555, 564 S.E.2d 87, 92 (2002); see Rule 19(a), SCRCrP.
18 See Cherry, 361 S.C. at 594, 606 S.E.2d at 478 (emphasis removed).

ch reasonably
ally deduced.

b, 535 S.E.2d

rected verdict '_

verdict at the

1% If there is any direct evidence or substantial circumstantial evidence reasonably tending to prove the guilt of the

accused, the case must be submitted to the jury. State v. Freiburger, 366 S.C. 125, 136, 620 S.E.2d 73
Weston, 367 S.C. at 292, 625 S.E.2d at 648.
' 18

7, 743 (2005);




close of the State’s case and at the close of Harry’s case. There was both direct and substantial '

circumstantial evidence from which the trial judge and the jury could find Harry gui

lty of murder

pursuant to the law of parties to a criminal offense, i.e. the hand of one is the hand of all and/or as

one present aiding and abeﬁing Considering the evidence including 'a]l inferences, in the light

most favorable to the State Judge John did not e, i.e. abuse hxs dlscretlon in

- motlon(s) fora dlrected verdlct

The Law

denying the |

Harry argues the State presented insufficient ewdence that he is. respoumble for the

victim’s murder under an accomphce theory.

Under the “hand of one is the hand of all” theory of accomphce liability, one who

everything done by his confederate incidental to the execution of the co
- design and purpose. A defendant may be convicted on a theory of acco

joins with another to.accomplish an illegal purpose is liable cnmmalE;mfor

on
plice

liability pursuant to an indictment chargmg him only with the pr1nc1pa1 offense.

[However, m]ere presence and prior knowledge that a crime was going

to be

committed, without more, is insufficient to constitute guilt. [Rather,] presence at
. the scene of a crime by pre-arrangement to aid, encourage, or- abet in the

_ perpetration of the crime constitutes gullt asa pr1nc1pa1

State v. Thomgson, 374 S. C 257, 261-62, 647 S. E2d 702 704 05 (Ct. App 2007)(internal

quotanons and citations omitted)..

“Under an accomphce hablhty theory, a person must personally commit the cnme or be ,

present at the scene of the crime and 1ntent10nally, or through a common des1gn, aid, Fbet, or ass1st

in the commission of that crime through some overt act.”” See State v. Condrey, 349S.C. 184, 194,

562 S.E.2d 320, 325 (Ct. App. 2002)(quoting State v. Langley, 334 S.C. 643, 648-49, 515 S.E.2d

98, 101 (1999). In order to establish the parties agreed to achieve an illegal purpose, thereby

establishing presence by pre-arrangement, the State need not prove a formal expresse

d agreement,

but fafher can prove the same by circumstantial evidence and the conduct of the pr.rﬁes. Id. at

19




193, 562 S.E.2d at 324 (sfating that under the hand of one is the hand of all théory
expressed agreemént js not necessary to establish the conspiracy” whicﬁ brings'thé
the scene of the crime).
The Evidence ' .
The State’s Case
At the close of tﬁe Statefs case,'vieWiﬁg the evidence and all infe}'ences in
Sfavorable to the S(ate, the following was established. Ai)pellant Harry was the only]

motive to injure, shoot, or kill the victim Kevin Bowens. Harry was angry that

“[a] formally

accomplice to

the light most
person with a

his girlfriend,

Ashley, had given his T.V. away, and she had given it to another man. Harry was angry the

victim, Ashley’s new boyfriend, would not return his T.V. or pay him cash for the

needed the T.V. or the money-for the T.V. because of an impending probation hear

Saire Castro, the shooter, had no motive to shoot, injure, maim or kill the victi

| vicariously for Harry, the person who came and got him before the incident and brou

crime scene. (R. pp. 46-83; 131-193).
The State’s evidence established that once Harry found out who had the T.V.

resided, Harry did not drive to the victim’s residence, in Murrell’s Inlet, which was

away, with Ashley in his vehicle and attempt to 6btain the return of the T.V. peacefij

he drove completely out of the Way and went to another apartment complex, appr

same. Harry
ing or matter.
m other than

ght him to the

and where he
just 2.9 miles
lly. Instead,

oximately 34

. minutes away in Myrtle Beach, where Saire Castro, a man known the carry a .357 magnum pistol,

resided. Once there, Harry left Ashley in the vehicle, went directly into the apartn

rent in which

Castro resided, and privately and secretly enlisted Castro’s cooperation and support. Harry did

not ask to speak with anyone else, only Castro, the man known to carry a .357 revolver.and who

had recently been arrested in possession of two (2) other guns and drugs. Ther

20

e is certainly




evidence Harry enlisted the assistance of Castro because Castro carried a loaded fi
wanted such a person with him when he confronted the victim over the T.V. or the

T.V. Harry did not need Castro’s assistance to load or transport the T.V. as Harry

truck, Wthh he was. dnvmg, and the victim had loaded and unloaded the ﬂat s
himself on two (2) occas10ns W1th no assistance from others. Further, the ev1den
Harry knew where Kings Court subdnvnslon was located, and he had Ash]ey in the f]
‘when he was ]ust 29 miles from the victim’ s res1dence Further, the record show<

pnvate conversatlon between Harry and Castro, in Byrne s apartment, Wthh lasted

(10 mmutes, Castro agreed to a551st Harry and immediately walked into the kitchen
his loaded .357 magnum revolver from above the kitchen cabinet, and secreted it ¢

indicating a nefarious purpose for arming himself. There is certainly. an inferes

* evidence that Harry instructed Castro to come with him and to bring.the loaded

pistol with him because they were going to need the gun-in the confrontation with ﬁ

tltey were going to force intimidate, injure, or kill the victim if he did not produc

money for the T.V. Castro also enhsted the support of a third (3"%) man, Tommy B

46 83 131 193 194-201)

All three (3) men left Byrne’s apartment complex together, in two (2) sepa

rearm, and he
money for the

already liad a

I‘reen T.V. by

e established

that after the
five (5) to ten
and retrieved
on his person,
hce from this
357 magnum
he- victirn, »i.e. '
e the T.V. or

%

nné. (R. pp.

rate vehicles,

with Harry leading the way, with Ashley, the person who had given the T.V. to the victim, in tow.

Harry, driving the red truck, led Castro, the man with the loaded gun drivi_ng his

directly to the victim’s residence, in Kings Court subdivision, except for only one
convenience store, where_ the three (3) men got out and b_rieﬂy left Ashley alone
Harry in the truck then led Castro and Byme in their vehicle to Kings Court subdi)

. Harry knew the location of. With Ashley providing specific directions as to the loc

21

own vehicle,
(1) stop; at a
in the truck.
vision, whic1t

cation of the

ruck with him o



victim’s home inside the subdivision, Harry in his vehicle and Castro in his vehiclé

drove swiftly

‘down the victim’s street and hurriedly drove up into the victim’s yard. This all occurred at

approximately 10:00 to 11:00 p.m. on March 1%, while dark. (R. pp. 46-83; 131-
114-127; 287-352; 35-37; 88-113). |

All three (3) men exited the vehicles together and began yelling loudly ac

193; 194-201;

ross the yard.

All three (3) men then confronted the victim in the victim’s own yard. The three (3) men

surrounded the victim in semi-circle fashion and exchanged words with the victim

victim giving up the T.V. or money. Harry then directed Ashley to get out of the tru

regarding the

ick, and Harry

diré;cted her to confirm the victim took the T.V. Ashley accused the victim of stegling the T.V.,

which the victim denied. Harry told Ashley to get baék in the truck. Whe

caiegorically stated the last time that he was not giving them the T.V. or any mone

n the victim

y, Castro, the

" man who Harry brought to the SCglie, the man Harry brought to the scene with a lo

ded revolver,

immediately pulled his .357 revolver and shot the victim three (3) times. When the victim’s

girlfriend came out of the victim’s home, the victim was on the ground resting on his

the three (3) men were still standing near him. Another neighbor testified the me;

back to their vehicles at a regular pace, i.e. they were not running. (R. pp. 287-3

58-59; 205-214; 165-171; 35-37; 88-113; 278-286).

All three (3) men then left the murder scene and the sﬁbdivision together in

(2) vehicles they came in. Harry directed AShley to drive ihe red truck, which she di.
driving his vehicle with Byrne inside. The two 2 vehiclés left the subdivision slow

again leading the way as the two (2) vehicles left the subdivision. Castro direc

orearms, and
n then moved

52: 114-127;

the same two
d. Castro was
y. Harry was |

ted Byrne to

dispose of the murder weapon, which he did, but not before wiping the gun down t¢ remove any

fingerprints. - Wheri'police tried to stop Harry’s vehicle, Harry instructed Ashley

22

' to continue




driving and to not obey the policeblue light, which she did. When Ashi'ey finally ig
instructions and began to stop the truck, Harry fled from the passenger side on fi
vehicle was even stopped. He eventually fled back to his residence on 544, and t

his brother took McPhail tdBymeA’s apartment, the same apartment where Harry aj

nored Harry’s
bot before the
hen Harry and

nd Castro had

the earlier conversation and where Castro retrleved the firearm. Harry then ﬂed ﬂhat ‘apartment |

20

- 'complex with hrs brother Kason. Castro, like Hany, ﬂed from the police statlon', d

1sposed ofthe '

murder weapon, changed his appearanee, and fled the area with the assistance of McPhail. (R. pp.

59-60; 119-20; 173-277; 207;08; 23.7-246_).

guilty of nturder under South Carolina’s law of parties to a'criminal'oﬁ‘ense to
'motion to for a directed-verdict State v. Gibson, 390 S.C. 347‘ 701 S.E.2d 76d (Ct
State v. Ward 374 S.C. 606 615 649 S.E.2d 145, 150 (Ct. App. 2007)(holdmg i
similar facts that evrdence the defendant and hlS co-defendant together chased aftc
the melee ofa parkmg lot brawl and fired shots kllhng a bystander was sufﬁcrent t

dlrected verdict rnotron) see also State v. Langley, 334 S C. 643, 649, 515 S.

(1 999)(mdlcatmg evidence that the defendant and co-defendant were seen together,

There was more than sufficient direct and substantial circumstantial evidence Harry was

bvercome the

| App. 2012);
n a case with
i two men in
D overcome a
E.2d 98, 101

gircumstantial

ev1dence placmg defendant at the scene of the crime, and eye-wnness testlmony, was sufficient to

warrant submitting the case to the jury on any theory of liability, mcludmg the hand

hand of all theory). The evidence, and aJl of its mferences viewed in the light mos

of one is the

t favorable to

the State, especially the actions of Harry and Castro mdrcates there was an agreerdent that they

2 Harry not only fled from the scene, but led Castro and Byrne in their flight from the scene and th

fled from the

vehicle on foot just moments after the murder when police attempted to apprehend Harry. Flight is evidence of guilt

when sufficiently connected to the murder, as it was in this case.

e ) an-H 7A ei
(1999); State v. Al Amin, 353 S.C. 405, 578 S.E.2d 32 (Ct. App. 2003) S tate v. Milan- emande 2

S. E 2d 476 (1985).
23

State v. Beckham, 334 S.C. 302, 513 S.E.2d 606

S.C. 183,336




were going together to the victim’s residence at night to force or intimidate the victim into

returning the T.V. or money for the T.V., and if the Qicﬁm refused, the victim woul
killed by Castro, Harry’s enforcer or “muscle.” And, the victim died as a pr
thereof. Accordingly, Judge John did not abuse his dis_cfet_ion in denying the motior

" verdict.

: GiBson; Ward; Langley. A' |
o | . The Defense Case -

The Defense’ case only added to the clear evidence of guilt; It further
State’s case against Harry. He;w, 406 SC at 429-42, 753 S.E;2d 402, adoj
Harry; Cf. fhompkins, supra.
Castro testified the motive for confrontmg the victim was not just overaT

drugs or drug money the victim had stolen from Ashley s apartment the night he

d be injured or |
)ximate result

) for a directed

solidified the

pting State v.

.V., but over

e stayed with

Ashley. (Rp. 367-68). All of the co-defendants, except McPhail [Who was a drug user], were -

drug dealers. Castro admitted he had been arrested several days before the incident

of drugs and firearms. (R. pp. 390-91). Byrne had already admitted in the State’s ca;

a drug dealer. Castro also testified Byme was a drug dealer.

testified Harry was a drug dealer. 'Castrd further admitted he had another ﬁreérm, a

(R. p. 376). Sevd

in possession
se that he was
ral witnesses

357 magnum

pistol, which had not be_eh confiscated by policé, that he took with him the night

(R.p. 378). In addition to being drug dealers, Castro admitted that he and appell

also rap musicians, and they had been colléborating onrap music for approximately tl

at the time of this murder.

recording studios which they used to collaborate on their rap music. (R. pp. 384-38
‘Castro admitted Harry came to Byrne’s apartment on the night of March 1/

390). Although he denied the secret meeting with Harry occurred, Castro admitte)

24

(R. p. 384, In. 13 —p. 385, In. 1, p. 392). And, they eac

the murder

alft Harry were

hree (3) years
h had several
5, 392).

2011. (R. p.

d after Harry




came to Byme’s aparfment, he [Castro] left the apartment with Harry and Byrne and carried his

loaded .357 fevolver with him. He also admitted he was known to carry a weapon. (R. p. 400).

Castro admitfgd'it was Harry driving the red truck who led him [Castro] to the victi
(R. p. 392, 1. 2‘1‘-25). Castrb admitted he did not know the victim Kevin Bowens
‘9-10) Castro also adm1tted it was not hlS T.V. at the v1ct1m s house (R. p- 3
Fuxther, Cas&o admltted that Ashley was not his girlfriend. (R. p. 393, 11. 13 14)
| he adnutted the confrontatxon with the victim was not his “beef” but Harry S. (R. B

Nelther the trial judge nor the j jury was reqmred to believe Castro S ¢

m’s residence.

(R. p. 393, 1L.

3, 11, 11-12).

And finally,

401).

assertions . the

meetmg Byrne described under oaih between Castro and appellant Harry never tooIT p!ace; Byrne

testified the clandestine meeting did take place between Harry and Castro, and it last

to ten (10) minutes, whereupon Castro immediately went into the kitchen to retrie

ed for five (5)

ve the loaded

.357'revolyer and asked Byrne to go with them. Nor was the judge or jury requited to believe

Castro’s assertion that the victim puilgd his_firearm 5efo_re Castro shot him thr

Byme also testified the victim did not pull his Weapon prior to Castro shooting him, a

at the scene testified when the victim was rolled over after being murdered, the vict]

fell out of the victim’s waistband.

Castro also admitted he lied to pOIice during questioning about his involy

se (3) times.
nd the EM.T.

m’s handgun

ement in the

murder, lied about who was driving the red truck, and left the police station duritig a break in

interrogation. He admitted he shaved his head to change his appearance. He

recovered the murder weapon from where Byme had thrown it, and then disposed a

admitted he

f it in a lake.

He furthér admitted McP_hail assisted him in escaping ﬁ'om_ihe'atea. He also admitted he fled to

Florida to avoid arrest and was arrested there by United States Marshalls with weapons drawn.

. He also admitted before he shot the victim, Harry gave the victim a “head nod.” (R.
25

pp- 379-380;




393-400, 368).

Appellant Harry’s testimony did not help his situation either. Harry adm

ltted- he was a

drug dealer [speciﬁca_l]y in ¢0caine]_, and he had no vehicles registered in his name. (R. pp. 470,

439-440, 460461 , 500, 504). He admitted the vehlcle he chose to drive to the vict
clid not blalpng >t<‘) him llut was registered in al'lother individual’s name, Mcfhail’s.
444), H§ admitted he did give cocaine to McPhail in exl:lxange for McPhail taki
mother’s” vehicle, which allowed Harry to use McPllail’s truck on the night in ques
that could not be traced to Harry exl;ept through McPhail. (R. pp. 439-40, 460-6l)

Harry also admitted his brother Kasorl was a drug dealer; Castro was a drug
was a drug dealer; another a,ssdciate was a drug dealer, and ilnpligd Ashley was also
(R. pp. 436, 44l, 445, 462, 475-76, 1488, 489, 493, 494 500; 503). Hi§ testi

establlshed that the individuals surroundmg h1m on the date in questlon and the days

m’s residence
(R. pp: 442,
g his “baby’s

lion, a vehicle

dealer; Byrne
la drug c_léaler.
mony further

leading up to

the murder, wh1ch included McPhall Byrne Castro, Ashley, and Evelyn were repj atedly taking

orders from hlm or at the least acting at his direction. (R. p. 440, 11. 4-12; p. 448, 11

IL. 1-10, pp. 498, 502503, 504).

Appellant Harry contradicted his own witness, Castro, denying the confronta

2-13; p. 458,

Hon was over

drugs or drug money, but claiming it was oyer the T.V. or money for the T.V. 4s the State’s -

witnesses testified.?! He also incredibly denied that any strong words were exchanged between the

three (3) men and the victim. He admitted in addition to being a drug dealer that he is a rap’

musician who owned or operated several studios, and collaborated with Castro,

dealer, in the recording‘ or record industry. (R. pp. 441-442, 470, 474, 483, 500, 5

n Appellant Harry also conceded several times that the victim did not do anythmg to Justlfy hlS murder

14-16; p. 466, 11. 2-25; p. 479, Ii. 8-11.
26

other drug

g:). He also -

(R-p. 464, Il.




adrmtted he knew Castro had recently been arrested in possessron of two (2) guns (R pPp.
499- 500)
Harry admitted the ﬁrst time he became aware that Ashley had given the T.V. to another
- man, and not another woman, was on March 1, 2011 the day of the vrctlm s mhlrder ‘(R. pp
443-444). He admxtted he had called the victim earller in'the evemng and sought tomeet himata
B 'neutral locatlon about the T. V or the money for the T. V., but the v1ct1m would not meet hrm (R "
pp- 447, 483-490). "He admltted he left the mobile home on the night of March 1, 2011, in
McPhail’s red truck, to meet Ashley around 9:00 p.m., while dark— (R. pp. 482-488).| He admitted
he met Ashley at Waccamaw Hospital on the night of March I, 20A1 Al' she gct in the vehicle with
him, and they d1d not go dlrectly to the victim’s residence, whlch was nearby, but to the apartment
o where Castro resided. (R p. 444) ”
While he demed the secret meeting with Castro as testlﬁed to by Byrne, he admitted after
going into Castro’s apartment Castro and Byme followed him to the victim’s r=51dence ina-
separate : yehlcle. (R. pp. 448-449, 507). He admrtted the two ) veh1c]es stopped at a
convenience store before apprcaching the victihr’s' resid_ehce"t (R p. 449). He admitted when he
arr'ived at the victim’s residence he parked in the victim’s yard. (R. p. 450). 'He -admitted he
: parked the tr_'u'ck. in the yictim’s yard with the front ot' the truck factng the victim’s fhouse. (R. p.
480). He alsorad_mitted he, Castro, and Byme approached the yictint who was standi.rig next to his
car in his driveway. (R. pp. 450-451). He admitted he had met the victtm on a previous occasion,
and at that time the victim expressed an interest in Ashley. (R. pp 452-453, 478). ‘VHe admitted the
victim told him he had paid Ashley for the T.V. wrth cash- ahd marijuana. (R. p. 453). He
admitted Ashley then accused the victim of stealing: the T.V. (R.p. 454). To which the victim

Vresp-ohded that he had given her money and marijuana for the T.V. ®R. pp.'455- 456). Harry
_ _ e ,




|
!
admitted he told Ashley to get back in the car. (R. p. 456). He admitted Castr
behind his back dunng the confrontation. (R. pp. 505-506). He adrmtted Castro
brought to the scene, then shot the victim three (3) times with his .357 revolver.
Harry admitted all three (3) men then got back in their vehicles, and he
Ashley to drive the red truck. (R. pp.‘457, 480). He admitted his vehicle led the
‘ subdivision justasit had led the vehicles to the victim’s residence. (R. pp. 457-458).

Castro’s vehicle followed his vehicle after they got out of the subdivision. R.

admitted he told Ashley to keep driving when the police blue lighted Castro’s vehicl

had his hand

e man he had V

. p. 456).

arry] directed

ay out of the

~He admitted

p- _458). He

.(R.p.459).

_ Harry admitted he fled from the red truck before the police were even able to stop it. (R. p.

498). He also admitted h1s cell-phone, which he had used to text Ashley and con
shortly before the shooting, disappeared during his ﬂlght from police. (R. pp. 461-462
He also admitted he was using marijuana the entire evening and night of the mug
| contradicted Castro, rega;ding the fact» fhat Castro led the way out of the subdivisi
there was no quostion his vehicle, Harry’s vehicle, led the way into and out of]
subdivision. (R. pp.»457—458, 496). |

| He further admitted he had préviously been convicted of grand Iafceoy,
probatlon at the time of the murder.- He corroborated the State’s witnesses’ testimon

an impending probatlon hearmg the morning followmg the murder. (R pp. 434-

. 22-23). :

He further admitted he owned nolvehicles in his own name, but relied on h]

such as Evelyn, Ashley, or Sage McPhail for transportation. (R. pp. 436-438, 50!

Z Destruction or attempted destruction of evndence is ev1dence of gullt Beckham, 334 8.C. 302, 513
State v. Wells, 162 S.C. 509, 161 S.E. 177 (1931 )(similar).
28

t the victim

), 500-501).22
der. And, he

bn, testifying

the victim’s

and 4 was on
y that he had

435, 459, 11.

s associates,

3, 504). He

S.E.2d 606;




further admitted he had no real job and the majority of his income came from selling drugs. (R. pp. -

470,_438). He further admitted he lied to police numerous times when questioned during the

1nvest1gat10n (R pp 493, 503)

Importantly, Harry never claimed that he knew the v1ct1m carried a ﬁrearm ol' that he knew

’the v1ct1m dealt in drugs, and as a result he needed protection when he went td the v1ct1m s -

resrdence In fact, Harry denied he took Castro with him to the scene for the purp?se of helpmg o

h1m retrieve the T.V..or the money for the T. V. (R. pp. 434-509).

In summary, the defense” case allowed the State to present a complete and full picture of

how and why the victim was murdered on the night of March 1, 2011. It solidiﬁedthe'State’s

theory of the case that Harry was gurlty of murder under the law of partles to acrime. Harry,a

drug dealer and rap musician, 1mt1ated and- coordmated this entlre crime mclud1 hg going and

' gettmg a man with a loaded 357 magnum pistol, who was also a drug dealer amd fellow rap

musrman, to confront, 1nt1m1date and coerce the victim into producmg the T.V. or fmoney, and if

the victim did not comply with Harry s demands for the same, to assault, shoot, or klll the victim.

Judge John did not err in denying the motlon fora dlrected verdict at the close of the defense case.

Hepburn, 406 S.C. at 429-42, 4;753 S.E.2d 402, adopting State v. Harry, 321 S.C. 27?,

468 S.E.2d

- 76 (Ct. App. 1996); Cf. State v. Thompkins, 2208.C. 523, 68 S.E.2d 465 (1951)(citation omitted).

CONCLUSION

Judge John did- not err, i.e. ab_use his discretion, in denying the moﬁon(s)‘

verdict because there was direct and substantial circumstantial evidence of Harry’s gui

under accomplice liabiliry. For the foregoing reasons, the judgrnent, conviction, an

the lower court should be aﬁ'lrrned.
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ARGUMENT
The trial court erred in refusing to grant a directed a verdict of acquittal in favor of
Harry where the State failed to present any substantial evidence that Harry was
guilty of murder under the “hand of one is the hand of all” theory of accomplice
liability.

This Court should reverse Kareem S. Harry’s conviction because the State could
not meet its burden of proving Harry guilty of the crime for which he was charged. The
State wholly failed in presenting direct or substantial circumstantial evidence that Harry
was guilty of murder under the hand of one hand of all theory of accomplice liability.

While the State would like the Court to believe this appeal can be boiled down to
the single issue of whether or not the State must present evidence of an explicit
agreement between Harry and Saire Castro regarding the tragic death of Kevin Bowens,
Hmy has never alleged this to be the legal requirement. Instead, Harry has remained
consistent in arguing the well-established law that the presentation of evidence of mere
suspicion of guilt is insufficient to submit a case to a jury fqr determination. Here, the
State presented no direct evidence and only presented scant circumstantial evidence
amounting to mere suspicion in support of Harry’s guilt of the crime for which he was
convicted. It is well-established under South Carolina law, that mere suspicion of guilt is
insufficient ;co send a case to a jury for deliberation. Accordingly, the trial court erred in
denying Harry’s motion for directed verdict.

“A defendant is entitled to>a directed verdict when the State fails to produce
evidence of the offense charged.”” State v. Lane, 406 S.C. 118, 121, 749 S.E.2d 165, 167

(Ct. App. 2013) (quoting State v. Brannon, 388 S.C. 498, 501, 697 S.E.2d 593, 595

(2010)). “Evidence must constitute positive proof of facts and circumstances which



reasonably tends to prove guilt.” Stafte v. Bostick, 392 S.C. 134, 139, 708 S.E.2d 774,
776 (2011).

Under the ‘hand of one is the hand of all’ theory, one who joins with
another to accomplish an illegal purpose is liable criminally for everything
done by his confederate incidental to the execution of the common design
and purpose. Under accomplice liability theory, a person must personally
commit the crime or be present at the scene of the crime and intentionally,
or through a common design, aid, abet, or assist in the commission of that
crime through some overt act. In order to be guilty as an aider or abettor,
the participant must be chargeable with knowledge of the principal’s
criminal conduct. '

State v. Mattison, 388 S.C. 469, 479-80, 697 S.E.2d 578, 584 (2010) (internal
citations and quotation marks omitted) (emphasis added).
In explaining the extent of “knowledge” required to convict a defendant of murder
under an accomplice liability theory, the South Carolina Supreme Court has noted that:
For a person who has not actually committed the homicidal act to be
regarded as a participant in a homicide, he or she must have aided, abetted,
assisted, encouraged, or advised the killing. Also, the courts have required
that the alleged accomplice must have acted with the intention of
encouraging and abetting the commission of the homicide, or, at least
that the commission of the murder by the principal must have been a
reasonably foreseeable consequence of the defendant’s actions.
State v. Mattison, 388 S.C. 469, 484, 697 S.E.2d 578, 586 (2010) (quoting 40 Am.
Jur. 2d Homicide § 26 (2010)) (emphasis in original).
“The lower court should not refuse to grant the motion where the evidence merely
raises a suspicion that the accused is guilty.” State v. Mitchell, 341 S.C. 406, 409, 535
S.E.2d 126, 127 (2000). Instead, “[t]he trial court should grant the directed verdict

motion . . ., as suspicion implies a belief or opinion as to guilt based upon facts or

circumstances which do not amount to proof. On the other hand, a trial judge is not

required to find that the evidence infers guilt to the exclusion of any other reasonable



hypothesis.” State v. Hepburn, 406 S.C. 416, 429, 753 S.E.2d 402, 408-09 (2013)
(citations and internal quotation marks omitted).

The State asserts that it presented both direct and substantial circumstantial
evidence to support Harry’s conviction. Resp. Br. At p. 19. | However, it is all too telling
that the State devoted a significant portion of its brief in response to cc;ntinuing its focus
on unsupported, speculative theories of why Kareem Harry could have possibly wanted
to commit this murder without ever mentioning any direct or substantial circumstantial

" evidence of Harry’s intentional participation in or knowledge of the actual crime.

Specifically, while on one hand the State alleges in its brief that Harry was angry
that his ex-girlfriend had given his television to another man and was desperate for
money to pay his probation fees, the record supports a different set of facts. During trial,
Ashley Bledsoe testified that she gave Harry’é television to Kevin Bowens and that Harry
had a probation appointment scheduled for the day following Bowens’ death. However,
Bledsoe never testified that Harry was angry with Bowens for having the television.
Instead, the record reflects that Bledsoe mislead both Harry and Bowens regarding the
arrangement for the television and that Harry did not know that Bowens possessed his
television until shortiy before meeting Bowens about the television. Prior to meeting

| Bowens, Harry had no heated exchanges with Bowens — only Bledsoe participated in
~ such communications. (R. pp. 53-55.); (R. pp. 66-67.); (R. pp. 72-73.); (R. pp. 75-76.) If
Harry was angry with anyone in this situation, it was Bledsoe, not Bowens. Also, the
State argues in its brief that Harry was a cocaine-dealing kingpin with a supply of sellable
" cocaine that he was allegediy giving away. Yet, on the eve of a probation hearing where

he was required to pay fees, instead of selling this alleged cocaine supply, the State



argues that he was so concerned with recovering a television or money for a television
that he would resort to deadly force to do so. The record does not support an adversarial
relationship between Harry and Bowens, but rather the whole case is base on a
fabrication invented to suit the narrative of the State’s theory of motive.

But, more importantly, although the State implied that Harry should have known

Saire Castro carried a handgun at the time of Bowens’ homicide, the State has failed to

"provide any evidence during the trial or provide this Court with any citation in the record

to support any claim that Harry actually knew that Castro had a weapon when they went
to recover the television from Bowens. During the trial, the State could only present
evidence that Castro was a person in the community commonly associated with weapons.
Not one witness could testify that Harry had any knowledge that Castro had a weapon on
the day of Bowens’ killing. A review of the record actually indicates the opposite.

In the State’s case, Thomas Byrne testified only that it was common knowledge
that Castro was known to carry a gun. (R. p. 143, lines 19-20.) He further testified that,
on the day of the shooting, Harry did not see Castro retrieve any weapon. (R. pp. 156-
157.) Sage McPhail testified that he knew Castro very well, but that he was not aware of
Castro to regularly carry a weapon on his person. (R. p; 244, lines 19-20.) Simply put,
the State showed no evidence that Harry had any knowledge that Castro was cﬁrrying a
weapon the night Bowens was shot. This Court recently reaffirmed the propositions that
“suspicion, ﬁowever strong, does not suffice to sustain a conviction,” and that “a
defendant is entitled to a judgment of acquittal . . . where the evidence is such as to

permit the jury to merely conjecture or to speculate as to the accused’s guilt.” See State v.



Pearson, Op. No. 5251, (Ct. App. Filed July 30, 2014) (Shearouse Adv. Sh. No. 30 p. 41)
(internal citations and quotation marks omitted).

The law is clear that the State carries a burden of establishing more than mere
suspicion guilty, but must present evidence of every element of the crime. The State all
but concedes its failure to meet this burden in prosecuting Harry for Bowens’ murder,
and theréfore, the trial court should have granted his motion for directed verdict.

CONCLUSION

For the reasons stated above, it is clear that the trial court abused its discretion
when it denied Harry’s motion for a directed verdict. The State presented no direct of
substantial circumstantial evidence of Harry’s guilt of the crime for which he was
charged; particularly failing to demonstrate the Harry had any knowledge that Castro was
armed on the day of the shooting and failing to demonstrate the existence of a plan or
scheme to accomplish an illegal purposé involving Harry. Therefore, this Court should
reverse Kareem S. Harry’s conviction.

Respectfully submitted,
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