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STATEMENT OF ISSUES ON APPEAL 

I IS THE FULL COMMISSION ORDER IMMEDIATELY APPEALABLE 
SINCE IT IS NOT A FINAL ORDER? 

II DOES SUBSTANTIAL EVIDENCE SUPPORT THE CONCLUSION OF THE 
UNANIMOUS FULL COMMISSION THAT APPELLANT IS NOT ENTITLED 
TO TEMPORARY TOTAL DISABILITY BENEFITS? 

III DID THE FULL COMMISSION CORRECTLY AFFIRM THE SINGLE 
COMMISSIONER'S ORDER OVERRULING APPELLANT'S OBJECTION 
TO THE ADMISSION OF EVIDENCE? 
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STATEMENT OF THE CASE 

Appellant Darren L Pollack ("Pollack") filed a Fonn 50 on July 3, 2010 for an 

admItted mJury seekmg temporary total dlsablhty from June 15,2010 to present allegmg 

he has been out of work due to hIS work-related mJury (R p 1) In theIr Fonn 51, 

Respondents Southern Wme & Spmts of Amenca ("Employer") and ItS carner SpecIalty 

RISk ServIces ("Carner") (collectively "Respondents"), demed temporary total dlsablhty 

benefits (R p 5) Respondents argued Pollack was tennmated for cause, and therefore 

not ehglble for temporary total dIsabIlIty benefits 

Followmg a heanng on November 22, 2010, the smgle commISSIOner Issued an 

order dated January 7, 2010, m WhICh he demed Pollack's request for temporary total 

dlsablhty benefits and ruled Pollack faIled to prove entitlement to temporary total 

dlsablhty benefits because he was tennmated for vIOlatmg company pohcy (R p 9-20) 

Pollack timely appealed to the Full CommIssIon Followmg argument on July 18, 

2011, the appellate panel of the Full CommIssIOn entered an order on September 19, 

2011, affinnmg the smgle commIssIoner's order m ItS entirety (R p 21-29) Pollack 

filed a notice of appeal m thIS Court on October 3,2011 
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STATEMENT OF THE FACTS 

Pollack was a Dnvers' SupervIsor for Southern WIne & Spmts, where he worked 

for about ten years (R p 51, lInes 15-23) On March 31, 2010, Pollack suffered an 

admItted Injury to hIS back BegInmng Apnl 5, 2010, Pollack had lIftIng restnctIOns of 

15 pounds, and Respondents accommodated the restnctIons untIl Pollack was termInated 

for cause on June 15,2010 (R P 35, hnes 8-15) Pnor to hIS InJury, Pollack had several 

dISCIplInary wnte-ups at work, and agreed he was on thIn Ice WIth hIS employer (R p 

42, hnes 10-23) 

On May 27, 2010, Pollack responded to an aCCIdent In a parkIng lot InvolvIng a 

company vehIcle assIgned to dnver JeSSIe RIchardson, and as Pollack was leavIng the lot, 

hIS vehIcle brushed the SIde ofMr RIchardson's vehIcle (R p 36, hnes 15-19) Pollack 

explaIned when he looked at the vehIcle, he merely saw a lIne that looked lIke dIrt as 

opposed to Impact damage, so he left the lot and went back to the company warehouse 

wIthout reportIng the aCCIdent (R p 36, lInes 23-25) Southern WIne & Spmts' 

employer statement reads "all aCCIdents and IncIdents wIth the vehIcle must be reported 

whether or not there's damage to the company vehIcle, another vehIcle, or other 

property" (R p 46, lInes 14-18, p 138) Mr RIchardson Informed Southern WIne & 

Spmts of the aCCIdent because hIS supervIsor, Pollack, elected not to do so In VIOlatIon of 

company pohcy (R p 47, hnes 13-17) 

Pollack was suspended WIth pay pendIng an InvestIgatIon (R p 38, lInes 20-23) 

FollOWIng a routIne drug and breathalyzer test, Pollack was reInstated (R p 40, hnes 1-

6) ThIrteen days after beIng reInstated, Pollack was termInated (R p 40, lInes 14-18) 
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Pollack concedes he understood Southern WIne & Spmts' polIcy and that fallIng 

to comply wIth the polIcy would result In termInatIOn (R p 47, lIne 23 - P 48, lIne 9) 

Sonny Blocker, plant manager for Southern WIne & Spmts, testIfied It IS 

company polIcy that any aCCIdent or IncIdent must be reported ImmedIately to a 

supervIsor (R p 52, lInes 5-8) Mr Blocker testIfied Pollack was called to InvestIgate 

aCCIdents, and he was aware of the company's polIcy (R p 55, lIne 19 - P 56, lIne 1) 

Mr Blocker stated Pollack was termInated for not reportIng an aCCIdent because It IS 

Important for a supervIsor to follow company polIcy, and an employee reportIng hIS 

supervIsor's VIOlatIon of company polIcy IS grounds for termInatIon (R p 57, lIne 21 -

p 58, hne 3, p 66, hnes 7-12) The deCISIOn to termInate Pollack came from MIamI 

through Southern WIne & Spmts' human resources department (R p 57, hnes 14-20) 

Further, Southern WIne & Spmts was able to accommodate Pollack's restnctIOns and but 

for Pollack's termInatIOn, they would have been able to contInue to accommodate hIS 

work restnctIons (R p 64, hnes 12-22) 

4 



ARGUMENT 

I THE FULL COMMISSION ORDER IS NOT IMMEDIATELY 
APPEALABLE BECAUSE IT IS NOT A FINAL ORDER 

Pollack's underlymg workers' compensatIon clatm IS pendmg before the 

CommISSIOn, therefore, thIS appeal IS mterlocutory and should not be consIdered untIl a 

final Judgment dlsposmg of all Issues has been rendered The only Issue addressed by the 

smgle commISSIOner and appellate panel of the Full CommIssIOn IS whether Pollack IS 

entItled to receIve temporary total dIsabIhty benefits for a hmIted and defimte penod of 

tIme The CommIssIOn has yet to address Pollack's clatm for permanent dIsabIlIty, and 

the JunsdIctIonal commISSIoner recently Issued a decIsIOn and request for draftmg of an 

order on the Issue of whether Pollack IS reqUIred to undergo surgery as recommended by 

hIS authonzed treatmg physIcIan As the orders denymg temporary total dIsabIlIty 

benefits are mterlocutory and do not constItute a final adjudIcatIon of all clatms m thIS 

case, the appeal IS mterlocutory and should be dIsmIssed 

South Carolma and the Workers' CompensatIon CommIssIOn, "adhere to the final 

Judgment rule Accordmgly, subject to certam exceptIons, an appeal lIes only from a 

final Judgment" Brunson v Amerzcan Koyo Bearmgs, 367 S C 161, 165, 623 S E 2d 

870, 872 (Ct App 2005), reh g demed (Jan 19, 2006), cItmg Hagood v Sommervdle, 

362 S C 191, 194-195, 607 S E 2d 707, 708 (2005), S C Code Ann § 1-23-380, -390, 

Rule 201(a), SCACR "An order whIch does not finally end a case or prevent a final 

Judgment from whIch a party may seek appellate reVIew usually IS conSIdered an 

mterlocutory order from whIch no ImmedIate appeal IS allowed" Hagood v SommervIlle, 

362 S C 191, 195,607 S E 2d 707, 709 (2005) (cItmg Tatnall v Gardner, 350 S C 135, 

138,564 S E 2d 377, 379 (Ct App 2002)) 
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The Issue on appeal In the Instant case IS not a final order and does not prevent a 

final Judgment 

Under the CIrcUIt court's order In thIS case, the comrlllSSIOn must 
determIne on remand whether the Injury occurred dunng the scope and 
course of employment, set the claImant's average weekly wage and 
compensatIOn rate, and answer other questIOns whIch may anse 
Therefore we find the commISSIOn must conduct addItIonal proceedmgs 
before a final Judgment IS reached Thus thIS order IS not appealable 

Long v Sealed Alr Corp, 391 S C 483, 485, 706 S E 2d 34, 35 (Ct App 2011) The 

smgle commISSIOner only addressed the Issue of whether Pollack IS entItled to temporary 

total dIsabIlIty benefits All other benefits to WhICh Pollack may be entItled are not 

addressed m the smgle commIssIOner's order, Includmg the Issue of whether Pollack IS 

reqUIred to have surgery as recommended by the authonzed treatmg phYSICIan, whether 

he has reached maXImum medIcal Improvement, and whether he IS entItled to any 

permanent dIsabIlIty compensatIon 

Smce no final Judgment has been rendered m thIS claIm, thIS appeal should be 

dIsmIssed as mterlocutory and remanded to the CommIssIOn for further proceedmgs 

DIsmIssal and remand wIll preserve JudICIal resources and prevent pIecemeal appeal of 

the vanous Issues presented (and not yet deCIded) m thIS case To the extent thIS Court 

determmes thIS appeal Involves a final Judgment npe for appellate reVIew, a contentIOn 

Respondents VIew as mcorrect, Respondents nevertheless contend the orders challenged 

on appeal should be affirmed In theIr entIrety 

II SUBSTANTIAL EVIDENCE SUPPORTS THE CONCLUSION OF THE 
UNANIMOUS FULL COMMISSION THAT APPELLANT IS NOT 
ENTITLED TO TEMPORARY TOTAL DISABILITY BENEFITS 

The Full CommIssIOn revIewed the substantIal eVIdence below and correctly 

determmed Pollack IS not entItled to temporary total dIsabIlIty benefits In hght of hIS 
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temllnatIOn for cause and not due to hIS admItted work-related mJury "DIsabIlIty 

benefits are used to compensate the employee for the dIfference m what he was makmg 

before and after an accIdent due to the mJury sustamed" S C Code Reg 67-502(B)(I) 

(emphasIs added) The Full CommIssIOn revIewed the substanttal eVIdence and agreed 

that Respondents accommodated Pollack's lIght duty work restncttons untIl he vIOlated 

company po!tcy, WhICh reqUIred termmatIOn The Judgment below must be affirmed 

because these findmgs are supported by the substantIal record eVIdence and because 

Pollack cannot establIsh that an error of law has been commItted 

A Respondents Had Work Available For Appellant And Accommodated 
Appellant's LIght Duty Work RestrIctIons Until He Was Termmated 
For Cause 

Begmmng Apnl 5, 2010, Respondents accommodated Pollack's lIght duty work 

restnctIons (R P 35, lInes 8-15) These accommodatIons remamed m place untIl 

Pollack was termmated for cause and for reasons unrelated to hIS June 15, 2010 mJury 

The plant manager, Sonny Blocker, testIfied that but for Pollack's vIOlatIOn of company 

polIcy, he sttll would be workmg m a lIght duty capacIty for Respondent (R p 64, lInes 

12-22) The smgle commISSIOner found Mr Blocker's testImony very credIble (R p 19) 

"It IS logIcal for the full CommIssIOn, whIch d[ oes] not have the benefit of observmg the 

wItnesses, to gIve weIght to the Heanng CommIssIOner's opImon" Green v Raybestos-

Manhattan Inc, 250 S C 58, 64, 156 S E 2d 318, 321 (1967) If Pollack had not 

vIOlated company polIcy, he would sttll not be entItled to dIsabIlIty benefits because he 

would be receIvmg hIS regular salary 
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Pollack argues no Injured worker can ever be termInated whIle on lIght duty 

wIthout reCeIVIng temporary total dIsabIlIty benefits (Appellant's ImtIal Br , p 8) (CItIng 

Beckworth v Palmetto Restaurant Group, S C Wrk Comp Comm'n, 2010 WL 

6274217 (2010)) ThIS IS Incorrect UnlIke the claImant In Beckworth, where the general 

manager claimant was not back to work and termInated because of her store's poor 

performance (hkely due to claimant beIng unable to supervIse due to her InJury), In the 

Instant case, Pollack was beIng accommodated WIthIn hIS work restnctIOns and 

termInated only when he VIOlated a company pohcy that had nothIng to do WIth hIS 

admItted Injury In other cases CIted by Pollack, the claimants were never accommodated 

for theIr InJunes In theIr current employment and later termInated for reasons unrelated to 

theIr InJunes lIke the claimant In the Instant case (Appellant's ImtIal Br, p 9-10) (CItIng 

Last v MSI Const Co Inc, 305 S C 349, 409 S E 2d 334 (1991) (Incarcerated 

claimant), Hmes v Hendncks Canmng Co, 263 S C 399, 211 S E 2d 220 (1975) (full-

tIme student claImant)) 

If Pollack had been termInated because no hght duty work was aVailable, 

Respondents concede he would quahfy for temporary total dIsabIlIty benefits However, 

sInce hIS current unemployment status IS due to VIOlatIOn of company pohcy, and not 

because of hIS admItted InJury, Pollack IS not entItled to temporary total dIsabIlIty 

benefits pursuant to S C Code Ann § 42-9-260 

B Appellant Was Ternnnated For Cause Unrelated To HIS Workers' 
CompensatIOn ClaIm 

On May 27, 2010, whIle Respondents were accommodatIng Pollack's work 

restnctIOns, Pollack responded to an aCCIdent In a parkIng lot InvolVIng a company 

vehIcle assIgned to dnver JeSSIe RIchardson As he left the lot, Pollack's vehIcle hIt Mr 
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RIchardson's company vehIcle (R p 36,lmes 15-19) Pollack left the lot and went back 

to the company warehouse (R p 7, lmes 23-25) Mr RIchardson mfonned Southern 

Wme & Spmts of the accIdent because Pollack, Mr RIchardson's supervIsor, had not 

(R p 47, lInes 13-17) 

Respondent's employer statement reads "all aCCIdents and mCldents WIth the 

vehIcle must be reported whether or not there's damage to the company vehIcle, another 

vehIcle, or other property" (R p 46, lInes 14-18, p 138) Plant Manager Sonny Blocker 

testIfied It IS Important for a supervIsor to follow company polIcy, and an employee 

reportmg hIS supervIsor's VIOlatIon of company polIcy IS grounds for tennmatIOn (R p 

57, lme 21 - P 58, hne 3, p 66, lInes 7-12) As preVIOusly dIscussed, the smgle 

commISSIOner found Mr Blocker's testImony very credIble (R p 19) 

Holdmg that an employer IS never allowed to tennmate any employee under a 

work restnctIOn would lead to the absurd result that mJured employees can take 

advantage of theIr protected status by choosmg to VIOlate company polIcy whenever they 

please WIthout consequence In the mstant case, Pollack's dIscharge was not related to 

hIS admItted aCCIdent, hIS tennmahon was based solely on hIS fmlure to comply WIth 

company pohcy by decldmg not to report hIS vehIcle collISIOn, coupled WIth numerous 

other company VIOlatIons (R p 42, lInes 10-23) In fact, Pollack admItted he was 

already on "thm Ice" WIth Respondents at the tIme of the vehIcle collISIOn (R p 42, 

lmes 17-21) 

Pollack argues the CommISSIOn does not have the authonty to bar benefits for an 

employee's tennmatIon due to mIsconduct (Appellant's ImtIal Br, p 11) ThIS 
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argument faIls The SIngle commISSIOner dId not bar Pollack's nght to benefits Instead, 

Pollack was never entItled to dIsabIlIty benefits SInce hIS wage earnIng abIlIty was 

decreased not from hIS admItted InJury, but from hIS VIOlatIOn of company polIcy and 

resultIng tenmnatIOn Had Pollack followed company polIcy and reported hIS accIdent 

before hIS own employee dId, Pollack would stIll be workIng lIght duty for Southern 

WIne & Spmts WIthout any loss of wage earnIng abIlIty Pollack also argues Southern 

WIne & Spmts dId not follow ItS own polIcy because he was not termInated ImmedIately 

(Appellant's ImtIal Br, p 17) However, the termInatIon process for thIS large company 

Involves many departments, people and locatIons, and the final declSlon to termInate 

Pollack came from MiamI (R p 57, hnes 14-20) 

Pollack agues the CommIssIOn must have applIed North CarolIna's Seagraves test 

for determInIng whether a claimant IS entItled to temporary total dIsabIlIty benefits 

Pursuant to that test, a claimant IS not entItled to temporary benefits IfhIS termInatIOn was 

the result of a wrongful act and not hIS disabIhty (Appellant's ImtIal Br, p 13) AgaIn, 

thIS argument faIls as the CommIssIOn specIfically held North CarolIna law does not 

apply (R p 27) The CommIssIOn's holdIng was based on the plaIn language of the 

regulatIOn defimng temporary total dIsabIlIty benefits If the employee IS not able to work 

because of the Injury, he IS entItled to benefits See S C Code Reg 67-502(B)(1) In the 

Instant case, Pollack's InabIlIty to work dId not result from hIS Injury To the contrary, 

Respondents were accommodatIng Pollack's work restnctIons after the accIdent The 

only reason Pollack IS not able to work IS because he VIolated a company polIcy that 

reqUIred hIS termInatIOn Further, although North CarolIna has held a claimant IS stIll 

entItled to temporary total disabIhty benefits If he IS not able to find work after 
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terrmnatIOn because of hIS work restnctIons, South Carohna law does not dIstIngUIsh 

when temporary benefits are aVaIlable Smce Pollack was able to work as accommodated 

by Respondents, he IS not entItled to temporary benefits because hIS loss of earnmg 

capacIty was the result of hIS mIsconduct m VIOlatIon of company polIcy, and not because 

of hIS mJury 

Accordmgly, the Full CommIssIon was correct m affirmmg the smgle 

commISSIOner Pollack IS not entItled to temporary total dIsabIlIty benefits Pollack was 

termmated for cause whIle Respondents were accommodatmg hIS work restnctIons, and 

but for Pollack's VIolatIon of company polIcy, he would stIll be accommodated by 

Respondents 

III THE FULL COMMISSION CORRECTLY AFFIRMED THE SINGLE 
COMMISSIONER'S ORDER OVERRULING APPELLANT'S 
OBJECTION TO THE ADMISSION OF EVIDENCE 

The Full CommIssIOn correctly affirmed the smgle commISSIOner's deCISIOn 

overrulIng Pollack's objectIOn to the admISSIOn of a handwntten statement as hearsay for 

two reasons FIrst, the South Carolma Rules of EVIdence do not apply to worker's 

compensatIon proceedmgs Second, the handwntten statement IS not hearsay and 

qualIfies as a busmess records exceptIon to the hearsay rule ThIS Court should affirm 

Mr RIchardson's statement was wntten m the course of regularly conducted 

busmess from hIS personal knowledge of the facts regardmg Pollack hlttmg hIS truck 

whIle trymg to leave the parkmg lot where Pollack met Mr RIchardson ThIS affidaVIt 

was not wntten m response to pOSSIble htIgatIon, but was wntten for Pollack's personnel 

file m the ordmary course of Respondents' busmess Therefore, thIS statement constItutes 

non-hearsay under the busmess exceptIOn rule See Rule 803(6), SCRE 
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Further, the South Carolma Rules of EVIdence do not apply m workers' 

compensatIOn proceedmgs See S C Code Ann § 1-23-330(1) "The findmgs and award 

of the Industnal CommISSIOn WIll not be dIsturbed by the court because of the presence 

of hearsay testImony, when there IS other competent eVIdence of sufficient probative 

force upon whIch to base the findIngs" Cole s Next of Km v Anderson Cotton Mzlls, 191 

S C 458, 4 S E 2d 908 (1939) rev d on other grounds, Peagler v Atlantzc Coast Lme R 

Co, 232 S C 274, 101 S E 2d 821 (1958), (CItIng Maley v Thomasvzlle Furnzture Co, 

214 N C 589,200 S E 438) 

Accordmgly, It was proper for the smgle commISSIOner to overrule Pollack's 

hearsay ObjectIOn In addItIon, "great lIberalIty IS exercIsed In permIttIng the IntroductIOn 

of eVIdence [by commIssIOners] In proceedmgs under Workmen's CompensatIOn Acts" 

Hamzlton v Bob Bennett Ford, 339 S C 68, 70, 528 S E 2d 667,668 (2000) (CItIng Ham 

v Mullms Lumber Co, 193 S C 66, 7 S E 2d 712 (1941» Therefore, the Full 

CommIssIOn was correct m affirmmg the sIngle commISSIOner's decISIOn to overrule 

Pollack's hearsay obJectIOn, and thIS Court should affirm 
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CONCLUSION 

For the reasons stated herem, Respondents urge thIS Court to affinn the orders 

challenged on appeal 

July 23,2012 
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