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STATE OF SOUTH CAROUNA 

COLJNTY OF GREE2NILLE 

TIMOTHY D. DAVIS, ~291299, 
Full name and prison number (ifany) of Applicant. 

v. 

State of South Carolina 

FORIVI5 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

fN THE COURT OF COMMON PLEAS 

c" rr: 
-0 

APPLICATION FOR 

POST-CONVICTION RELIEF 

)COUNSEL , 'HEARING REQPESTErl , . ..,) 

INSTRUCTIONS - READ CAREFULLY 

In order for this application to receive consideration by the Court, it shall be in writing (legibly 
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in 
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a 
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to 
which question any such continued answer refers. 

Since every application must be sworn under oath, any false statement of a material fact therein 
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise 
care to assure that all answers are true and correct. 

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of 
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs 
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court 
for the County in which the applicant was convicted. 

1. Place of detention PERRY CORREcrIONAL INSTITUTE; 430 OAKLAWN RD.; PELZER, SC 

2. Name and location of Court which imposed sentence ~9URT OF GENERAL SESSIONS 
305 EAST NORTH S';'REET; GRE2NVILLE":.' SC 2950l, 

~ •. 7 .. ;~~,~.(p\ '--': ''''''-'_~~'~'_'f!d7~t(:;; (i: :.:::,) __ 

4. T~~1ndictment number or numbers (if known) upon which and the offenses for which 

sentence was imposed: 

(a) 2002-GS-23-2623 MURDER 

(b) 

(c) 

5. The date upon which sentence was imposed and the terms of the sentence: 

(a) MARCH 5, 2003 LIFE WITHOUT PAROLE 

(b) 
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(c) 

6. Check whether a finding of guilty was made: 

(a) after a plea of guilty __ 

(b) afterapleaofnotguilty xxx 

(c) after a plea of nolo contendere __ 

7. Did you appeal from the judgment of conviction or the imposition of sentence? 
YES 

8. If you answered "yes" to (7), list: 

the name of each Court to which you appealed: 

South cacolina Couct of A~peals 

South cacolina Su~ceille Couct 

the result in each such Court to which you appealed: 
conviction Afficmed 

the date of each such result: 

Febcuacf 1, 2005 

Novembec 1, 2006 

if known, citations of any written opinion or orders entered pursuant to such 

results: 

1. DAVIS v. STATE, ~inion No: 2005-UP-1S2· 

11. 

111. 

9. If you answered "no" to (7), state your reasons for not so appealing: 

(a) 

(b) 

(c) 

10. State concisely the grounds on which you base your allegation that you are being held in 

custody unlawfully: *.. will fucthec amend at latec dace *'* 

Revised 312003 
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.~ :::-."T'. 
~:~~ 
.~= ... " 

(a) 

(b) 

(c) 

Newl, Discoveced Evidence, pucsuant to SC Code, § l7-27-4S(C} 

Feaud Upon the Couct and Sham Legal Pcocess 

Pcosecutocial Misconduct 

11. State concisely and in the same order the facts which support each of the grounds set out 

in (10): •• Will fucthec ~I~nd at latec dace ** 
(a) Statutoe, lale' peovides pcoceduce foc Subsequent PeR action 

(b) Appl kant I s indictment fcaudulentlf obtained bf sh~n legal pcocess 

(c) In effecting extcinsic fcaud, Solicitoc cOlilmitted tJeCJuc, 

12. Prior to this application have you filed with respect to this conviction: 

13. 

(a) any petition in a State Court under South Carolina Law? ~ 

(b) any petition in State or Federal Courts for habeas corpus or post-convictions 

relief? YES 

(c) any petition in the United States Supreme Court for certiorari other than petitions, 

if any, already specified in (8)? ~ 

(d) any other petitions, motions or applications in this or any other Court? YES 

If you answered "yes" to any part of (12), list with respect to each petition, motion or 

application: 

(~X b) the specific nature thereof: 

I. 

II. 

Ill. 

IV. 

(b) 

I. 

II. 

Ill. 

IV. 

(b) 

l. 

II. 

Ill. 

Fiest PCR application and Rule 59(e) Motion 

~al [eoln fiest PCR action 

Second PeR at-lplication and Rule- 59(~) Motioll 

~al fcoill second PCR action 

the name and location of the COllrt in which each was filed: 

Couet of COllllllon Pleas - Geeenllille, SC 

s.c. Supceme Couct - Columbia, SC 

Couct of COlltillOn Pleas - Geeenllille, SC 

s.C. Supeeme Couec 

the disposition thereof: 

DENIED / DENIED 

PENDING 

DENIED / DENIED 
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;:~.::, . 

:~~~';{:~ '.;.":: .. -. ~. 

IV. DISMISSED 

(d) the date of each such disposition: 

I. Januaci 21, 2009 I l~cch 10, 2009 

II. PENDING 

Ill. 

IV. 

~1 20, 2011 I Mat 23, 2011 

Jul! 19, 2011 

(e) if known, citations of any written opinions or orders entered pursuant to each such 

disposition: 
ALL UNKNOWN 

I. 

II. 

Ill. 

IV. 

14. Has any ground set forth in (10) been previously presented to this or any other Court, 

State or Federal, in any petition, motion or application which you have filed? 

NO" 
. ... .:.~. 

15. If you answered "yes" to (14) identify: 

(a) which grounds have been presented: 

I. 
ALLN I A 

II. 

Ill. 

(b) the proceedings in which each' ground was raised: 

I. ALL N I A 

II. 

Ill. 

16. If any ground set forth in (10) has not previously been presented to any Court, State or 

Federal, set forth the ground and state concisely the reasons why such ground has not 

previously been presented: 

(a) Because this cesu1ts fcom discoveci of ne .... evidence 

(b) Extcinsic evidence unkno .... n and cecent1f discoveced 

(c) Extcinsic evidence unkno .... n and cecentlf discoveced 

17. Were you represented by an arromey at any time during the course of: 

Revised 312003 
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(a) 

(b) 

. your arraignment and plea? YES 

your trial, if any? YES 

your sentencing? YES (c) 

(d) your appeal, if any, from the judgment of conviction or the imposition of 

sentence? YES 

(e) preparation, presentation or consideration of any petitions, motions or applications 

with respect to this conviction, which you filed? YES & NO 

18. If you answered "yes" to one or more parts of (17), list: 

(a) the name and address of each attorney who represented you: 

1. Tilllotht Sullivan; 100 Williams St.; Gceenville, SC 

11. Robect Dudek; SCCID-Appellate Defense; Columbia, SC 

Ill. Elizabeth Wi/gul; 101 Whitsett St.; Geeenville, SC (Relieved) 

(
i.. v• Robeet Pcj.Chak; SCCID-A~;Jel1~te. Defense' Co 1 LUilbia , SC 
D) the proceeamgs at wfilch eacn sucn anorney reptesenfea you: 

1. Aeeaiyiunenc, Teial. SentencillY 

11. Dieect A~~al 

Ill. Fiest PCR (latee eelieved as counsel) 

iv. Ap~al feolll second PeR 

19. State clearly the relief you seek in filing this application: 

Set-aside oe IIdcate.]udyement of conviction & .sentence 

20. Are you now under sentence from any other court that you 'have not challenged? 

NO 

Revised 3/2003 
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STATE OF SOUTH CAROLINA 

County-of GREENVILLE 

) 

) 

) 
VERlFICA nON 

TiHXJthf. Dav.i.s~ !t291299 " 
I, , oemg duly sworn upon my oath, depose and say that I have subscnbed to the foregomg 
application; that I know the contents thereof; that it includes every ground known to me for 
vacating, setting aside or correcting the conviction and sentence attacked in this application; and 
that the matters and allegations therein set forth are true. ~. ~ • 

g~ 
SWORl"J to and subscribed before me this b-rt, 
day of iJ~T.ellktcLL ,2 tJ ((. 

it !A...L-u V mIL Cc~~LS) 
Notary Public 

My Commission EXPires+ w ctl<b 1 80/ &, 
f 

6 
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APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

Timotht Davis, t291299 
I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or 
security therefor. In support of my application I declare under penalty of perjury that the 
following facts are true: 

(1) I am the applicant in this action and I believe I am entitled to redress. 

(2) Because of my poverty I am unable to pay the costs of said proceeding or give 
security thereof. 

,-~~ 
App!;cant 

SWOR,N or affirmed to and subscribed before me this o d day of Ju A7uLLlcLA...---= , 2 0 If . 
~/ . 

dZrLLl " 0" /}2tdey.C4;/ 
Notary Public 

My Commission EXPir~s1' II k! JJ.L\ 

Revised 3/2003 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Timothl Davis, 1291299, 

A~plicallt, 

v. 

State of South Cacolilla, 

RestJondent. 

COURT OF COMMON PLEAS 

13th Judicial Ciccuit 

CIA No: 1-(J/I-(P-2.3~(133 

SWORN AFFIDAViT~:' 
IN SUPPORT OF' 

PCR APPLICATION· 

I HERESY AFFIRM, upon 101 oath, ehae I am the Applicane hecein 

captioned above, and make the follo .... in':J seatelnene, believin':J che 

sallie to be tcue and accucate co the best of 1111 kno .... ledge; 

(1) That, ... hi le pacticipatill':J ill legdl discussiolls .... ieh w'acious 

fello .... inlOates ducing this ~ast leac, I have discoveced d 

potential issue ~ossessing sufficient legal imtJoct to uldke 

Eucchec collatecal challenge dgainst 101 conviceion; 

(2) Thde dlso, u:Jon in'/eseigatin':J Inattecs dnd ~cocesses in 111/ 

o .... n cciminal case and u~on cesedcc..:n of ~ectinenc stacuces 

ld.... cegacding those discussions, I thell Illade 

inyuici with S.C. couct Adillinistcatiofl, dn aelll and/oe ocallch 

of the S.C. Supce:ne C·"..;ct: ~..:'-!,-,estill'] d "ceetified tcu~" 
, 

cOP'Y cf "their- publishgd calendar. refl~ctlng scne.:fuied 1:.2"-1IIS 

of eouet foe the 1II0nth, dnd leae 1111 illdictillellc 

(2002-GS-23-2326] cetucned as "Tcue 8i 11" 01 the 

Gceenville Countl ycand JUC( impdneled at chat tillle; 

(3) That on Jull 14, 2011, r ceceived the ceyuested cd1endac 

[OC che Gceenville COUllt( tecllls of eouct foc A~cil 20u2, 

and upon cOIII~dcison of che ddtes shown in the cdlenddc foc 

Couc t s 0 f Geneca 1 Sess ion;;), cot ned aCe ~ c inc e dun hi ( 

i II die t Iii en c , ... hie hill die d c .:: s ... nell c hey Cd n d j U C I c un" e II e d co 

- L - C~J 



heac evidence and delibecate, dn .atJtJacent contcadiction in 

the dates is ee'lealed, indicative of feaud, 

misee~eesentation, and ~ecJuel; 

(4) And, that discoveef of this vaciance bet .... een the dates 

listed in the calendac and that peinted on the indiccruent, 

constitutes ne .... lt discoveced evidence, and as such, foems 

the basis bl .... hich the Applicant no .... initiates a subsequent 

post-conviction celief action tJucsuant to s.c. Code of LaIJ, 

§ l7-27-45(C). 

AFFIANT fucthee safeth naught. 

-2-

Ti.1Uothl avis, ~29l299 
PeCCI C.!. / Q48-222 
430 OaklalJll Road 
Pelzec, SC 29669 



STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE 13th Judicial Circuit 

Timochf Davis, ~291299, 

1/ • 

State of South Caco1ina, 

Respond8nt. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

'0"' 

. -~.:: { .- ~ 

~- : i •. __ 

<.- • 

~--, < 

AFFIDAVIT OF-­
SERVICE BY MAii: 

.-"', 
. .. -

.: ," -" 

--- ~ 

1. I alll the AtJtJlicant in che above-catJtioned acti.on. 

2. Reyulac cOlOlllunication bf mail exiscs thcouyhout the State of 
South Carolina and that chis is a tJcotJer Cicculllstance of 
secvice bf mail. 

3. r have chis da/declled/fil8d one (1) cOtJl each 
focegoiny document(s); PCR Application along .... iCh a 
Affidavit, and Exhibits A & B in t:he aoove-catJtioned 
ut->0n the fol1o .... iny pecson(s) 01 detJosit:iny sallie in the 
States Mail, tJostage tJcetJdid: 

Hon. Paul B. Wi cken::; ill";:c 
Cleck of Couct: 

305 East Noeth St:ceet 
GceeCiville, SC 2<;)601 

tJ<2ec I C. I. / Q4B-~22 

430 Oakla .... n Road 
Pelzec, SC 2966<;) 

of t:he 
Sworn 

mattec 
UniC8d 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Timothf Dav is, # 291299, 

Applicant, 

\/. 

State of South Cacolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

\,' i 

COURT OF COMMON PLEAS 

13th Judicial Circuit 

CiA No: 

, 
.) 

• ..' -...J 
"! ~~~ 7"--: 

.:~ t- 1 ~~: ~ 
NOTICE AND Ho'ifoN-,TO::: 

SET ASIDE/VACATE~:JUIiGEME&T 
:.~:., "0'.7) w 

. . .. -. ~ 

PLEASE TAKE NOTICE t hd t AtltJl i can t cape: i oned hece i n above, 

'./Quld cespectfullf /Ilove, tJco~, this Honocable Couce: to issue an 

o c dec set tin gas ide d n d /0 c va cat i n 9 A tJ eJ lie an e: ' s J u d g e HI en t 0 f 

conviction/sentence enteced in Gceenville Coullti' Macch 5, 2003, 

Docket Numbec: 2002-GS-23-2623. This IYJotioll is !:>cotJ2cl, befoce 

the Couct !:>ucsuant e:o Rule 71.1, SCRCP and s.c. Code Ann., § 

17-27-80. Accocdinglf' this 1Il0tiOll is incoctJocated with and 

Eucthec amended to A!:>tJlicant's dbove-cefecenced PCR tJcocess 

tJending. 

THEREFORE, ocill'::l bd,:;eu Ut-i\.)11 -..H" L'; ., l;'CdUd Ut-I0ll che: Couct." 

A!:>tJlicant hecebl woves, ~~, eJUCSUdlit to Rule 60(b)(3), SCRCP, 

to have che MaCch 5, 2003, Judgeillenc or convictioll/sentence 

enteced against him, st?t aside and/oc va:::ated due t.o idecs dnd 

· .... ithin his sUtJtJOCtlllY Meillocandulil of. Law dlld Exilibits attached 

hecewith alld set out below: 

iJa C ;;;: : 

Dcl t e : r~,4"" !·.:CC I (;. [. / Q4cl-L22 
430 Oakla .... 11 ROdd 
?eLzec, SC 2966~ 

Dr] 



STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

'fimothf Da v is, it291299, 

Applicant, 

v. 

State of South Cacolina, 

Responden t . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
(,0'. 

COURT OF COMMON PLEAS 

-13th JUdicial Ciccuit 

CIA No: 2011-CP-23-6133 

~~ .=~} ;= 
MEMORANDUM OFLAW~ 

;-·:""-1 • 

~ , .... --, "'---=-: 
~.;: c~ -.--; 

NOW COMES the above-captioned Applicant, pcesentiny the 

focegoing MeHlorandulil of Law with Suppocting Exhibits A, B, & C. 

Pursuant to Rule 15(a), SCRC?, this Memocandum of Law, with 

Exh i bi ts A, 13, and C, are heceb, amended to, and in sUptJoc t of 

the pceviousl, filed Post-CoClviction Relief atJplication, of 

Septembec 14, 2011, undec the above-cefecenced civil actioll 

number. 

The t-lemocandulll and Exhibits attached hecewith ace ~copecl/ 

before the Couct fJucsuant to statutoc I law and rule.::; of couct, 

and ace therefore set out below: 
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STATEMENT OF CASE 

Puc~uallt co (;OIllHliclllelit ocd<:?c~, .A.t-lr!Licallc/Pecicionec (Davis) 

1':; cuccentll incaccecated .... ithin che South Cacolina DepacclOent of 

Coccectiolls (SCDC) de Coccectiofldl In.:;cituce 

Davis lola.::. lllClL..:tcU (Uldictment No: 2002-GS-23-2623] dlld 

convicted foc ltIucdec ducilly a Juci tciaL cOIlv'ell~d dC GCi::env'ilLe 

Countl Couct of G~lIecaL Se.5.siofl~, Maech 4-5, 2003. He was 

sentenced checeaftee, to life .... ithout tJacole, bl pcesiding Judye, 

the HOllocable, C. Victoe Pile, Je., J. The GceenviLle Councl, 

Assistant Solicitoc, Me. Howaed Steinbeeg, Esq., cer!ce~ented che 

State, .... hile Davi.:; was cepcesenced bt, Me. Timothl Sullivan, 

Esq., of chi? Gc~envi.ll<:? Coulltl Public Di?f~Il':;~ Offi"':2. 

filed ci'I1211 Notice or: Ar!r!eal. 

, L' n <2 ::; L (~o u c c. 0 E A ,J ,; ..;; d L;:; "if tic til e d D d 'I i ;:; I con v' icc ion I .:; e 11 C e n c e , 

. Febeuael 1, 2005. (Op. No: 2005-UP-152] Dd vis thell fiL~d 

Petitio!l foc Reheaciny .... hich was thece~ftec denii?d, June 22, 2005 

.... ith cectiocaci beillY d.::nied NOlfeUlbee 1, 2006. Duc i lly appea 1, 

Davis .... as cepcesented b/, Me. Robeet M. Dudek, Esq., of thi? SC 

COllllllissioCl on Indiyellc Di?fense (SCCID) . Re.sr!ofldent was 

cer!cesellti?d bl the SC Office of Attocnel Genecal. 

Davis next tilllel/ filed his fic.st Post-Conviction Reliet 

~l-'C(<l dr!r!licatioll (CiA No: 2007-CP-23-62l6] ill ch~ Gc.:ellville 

COUilC!1 Couct of COUIlIIOIi PLea;:; Ofl Septembee 21, 2007. \vheci:: Ur!UII, 

Decembee 21. 2008, ci final ev'i.deilciaci hedCill'::l wdS fh::1d cato::.-.:: 

trol;;' Honoc.:'o i~·. ............. " '.-....... • ... ~ ! 
.. •• _ _ __ -...J .... '1 "'" Ii;" '- .... , u J,. ..:::t 'tl J.. .,;);:, c U 

the peR and si.gned the Ocdec of Dismissal, Januae/ 21, 2009, 

den/ing Davis PCR celleE. 

to .A.ltec/Alllend Judgelilent (SCRCP, Rule 59(e) J · ... hich wd'::; al::;o 

denied bt the PCR Coucc, Maech 10, 2009. Initiall/, Davis was 

cetJci?sellted by, Mes. El izabeth Wi/gul, Esq., · ... no .... a~ cel iev'ed d~ 

"':0 UIl;:;<:?1 dt the h2c:icin'::l- Redr!t-loiIlClileIlC altO ":vllciIIUdll"':2 wa'::; 

denied; the Coucc cOliltJelli.ny Davis co dCC ~ ;:;e. Thci ReSr!olloeil C 

'",as cEt->cesented bl' Ms. Kaeen C. Ratigan, A.A.G., ot: t.h2 SC 

Office of Atcoclle/ Gi?n,:::cdl. 



Da/is 

pending in 

Robert M. 

tilllel/ filed Notice of Api:>~al .... hi~h lS cueeenc:l/ 

the SC Supeeille Couet. He is eepeesented b/, Mr. 

Pachak, Esq, of SCCID-A~pellac:e Defense ",ho, 

consequenti/ has filed a "no-Ulecits" Johnson petition foc .. eit of 

~ectiocaci. Davis th~n fil~d illtecfllediate Illotions and his 0 .. 11 

tJetition foe .. cit of cectioeaci. ~ se, as pcovided foc bl the 

SC Supceme Couct. 

Wit h i n on e 1 e a c aft e c the e.:> tab lis h Ill';: II t 0 f n e .. rJ c ;: c e d ~ 11 e , 

Davis filed a subsequene PCR drJrJiicdtiOil, lJUCSUdllt to SC Coo.:: of 

La .. , § l7-27-45( B), (cIA No. 20l0-CP-23-8436] wheceb/ he rJea/s 

celief bl application of a ne .. eule of la .. oc ci':jht pceviou.:;;ll 

unavailable duciny his tcial. The second PCR was ultitllatel/ 

dismissed suullllacil/, .. ithout heacing, based upon alleyed 

pcocedueal default. The Honocable, Robin 8. Stilwell, J., siYlled 

ehe Final Ocdee of Disillissal on April 20, 2011. 

Theceaftec, Davis tiwel/ fil~d r·\otion(.:» co Secike & 

Altec/Amend Judgell1~nt (SCRCP, Rule(s) l2(f) & 59(e)J '",hich .. ece 

latec signed, Mal 25, 2011, 01 elle Honocable D. Garrison Hill, 

J., sUIIlHiacil/ d<::lI/illY eh~ t .. o III0tion::;. Once d':1dill, Davis"'ds 

without the aid of coun::;el and cOlilpelled to act ~ ::;e, "'hile 

Respondent .. as c~rJcesented b/, Karen C. Ratigan, A.A.G., Davi.:> 

tiHl~ll filed Notice of Appeal co ehe SC SUtJcelne Couct whecein th~ 

PCR Couct's culiny was upheld without ceview of the Ulecits. The 

lionocable, Jean H. Toal, C.J., si':jned the ocdec sUltlinacill 

disHli.:>sillg Davis' aptJea1 on Jull 19, 2011. 

On September 14, 2011 Dd·/i.s nexc tiled his tnied, subsequent 

I:'C~ arJt.>11catlO!l based ul?on Newll Dis~;J·.ieced Evidence tJucducint to 

SC Cod~ of Law, § 17-27-4S(C). 

L t 
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ARGUMENT 

A. Davis assects and acgue.::;, intec alia, that althouyh sUbJect 

mattec contained in the chaeying instcument ueJon whi.ch he was 

tcied and convicted atJ~eacs to be coecect, he was 

nevectheless teied and convicted without a PROPER aud/oc 

lawfull/ VALID indictment, in violation of his ciyht to due 

tJeocess of law CJucsuant to U.S Const. Aillend(s}. V & XIV., § 1 

and s.c. Con.::;t., Act. I. § 3.(fn.l] That is tu 3a/' Davis 

was tcied and convicted with all indictment, consequentl/, 

void of tJowec; a nullit/, and technicall/' non-existent in 

violation of S.C.C.A., § 17-19-10, 
------------~~-----------

infea. See, State 1/. 

Pundecbuek, 259 S.c. 256, 191 S.E.2d 520 (1972) (Whece the 

defendant ' ... as tcied and convi.cted utJon an illdictHlent which 

was a nullit/, it follows that he was convicted in violatioll 

of this section.") 

Moeeovec, Davis assects and aeyues, that the indice:ment 

cetucned, Apcil 2, 2002, bj the Geeellville COUllt! Gcand Juc/, 

utJon which he stands convicted, ficst of alL · ... as NOT 

"lawfullj issued" as defined b/ statutoc/ cciwinal la..... And 

secondl I, the ex pacte peoceduce utJon .... h i ch sa id i nd i c tHient 

was obta i ned was fcaudulent, and had b / "shaw legal pcocess" 

as defined the sallie ccilllillal statute, S.C.C.A. § 

1 6 - 1 7 - 7 3 5 , e t s e y , c on s e y u e II t 1/, Hi 'oj i old t i 0 II 0 f d d d i t ion a 1 

tJcoceducal/cc imina 1 statue:es as .... il1 be .;:;howfI, infea . 

S.C.C.A., § L6-17-735 stat.~s in ~ece:inene: tJaec: 

(8) "It is unla .... ful foe d ~eson falsel! to assect due:hocie:/ of stde:e 
Idw in cOfUiection ;.."ith d sham legal pcoce.ss. A ~esoll violde:iny 
the tJcol/isions of this .::;ubsection is yui ltl of a luisd.::lilednoe .... 

(E)(3) "Poe ~uetJOses of this section: "shaw l.::gal tJeocess" Ifleans th.:: 
ISSUANCE, dis~la/, DELIVERY, distcibution, RELIANCE on a.::; la .... ful 
authocit/, oe othee use of an INSTRUMENT thae: is NOl' LAWFULLY 
ISSUED, .... hethec oc not the insteUtflent is tJcoduced foe illstJection 
oe actuallj, exist.::;, ... hieh tJuetJOets co: 

(b) asseet ]ucisdiction oc authocitl ol/ee oe detecHline oe ddjuaieae:e 
the legal oe equitable status, clghts, due:ie.::;, tJQ .... ees, oe 
~eivi1eges of a r:Jecson oe i?CO~ctj; oe 

(c) cequice oe authoeize the seacch, seizuce, indictment, aecest, 
tcial, oe sentencing of d ~cson oc tJc0tJectj." (eilltJhasis added) 



Facts stated above and other violation of law, which will be 

~roven herein, ln all fairness, .... ould render Davis' 

indictlOent fatallf defective or a nullitf altoyether! See, 

E van s v. S tat e , 3~ 13 S. C. 495, 6 Ll S. E. 2 d 510 (2005) " ... ( A ] n 

indictment or "notice document" issued bf a grclIld Jurf .... hich 

is est a b 1 ish e d 0 r con s tit ute dill eg all/ is dee III e dan u 11 i t f . 

An indictment .... hich is a nullitf .... ould be i.nsufficient as a 

matter of law, to give the required notice to a defellddnt." 

B. It i.s fundaillental alld well established that citizens accused 

of felonious, or otherwise infamous crimes, Illaf onlf be tried 

u~on indictments ceturned ("True Bill" J bf a grand Jucf. 

Essentiallf, this Inandate originate.:> fcoln the U.S. and S.C. 

Constitution.:>, and state statute, S.C.C.A., .§ 17-19-10, which 

states: 

"No person shall be held to answer in dIlf court foc an alleged ccillle oc 
offense, unless utJOn indictment bl a yrand Juri, excet>t in the 
fo1l9winy cases: 

(1) Prosecution bl inforlllation is ex~ces.:>ll duthorized bl statute; 

(2) In f,lcoceedinys befoce a tJOlice couct or Ina':listcate; and 

(3) In ~coceedin':ls befoce couct.:> IIldrtial." 

Loyicallf thecefoce, it stands to ceason that alii such 

in d i c till e n t ( s ), i n 0 cd;;: reo be" ali d , III U s t be 0 be a i ned t h c 0 u'::l h 

LAWFUL PROCESS. In othec",ocd.:>, ·,.ri.thout d PROPERLY obtained 

indictmenti the court -- in this case, the Couct of Ganeral 

Sessions is detJc i 'led ehe tJowec to tc I ehe accu.:>.:d; it 

does 1I0t have, lin pecsonam juci.:>diceion', a.:> 

dis tin g u ish e d f COlli I sub) e c t roa t t e c J u e i .:> d i c t i 0 Il'. See, U . S . 

Const., Amend V, S.C. Con.:>t., Act. It § ll. [fn.2] 

?ublished foc oue Learniny and ullderseandillY, lS Blac.I('s LdW 

Dictionarf' in .. hich, ace defilled seve cal of 

Jucisdictioll as follows: 



Jurisdiction 1. A yOllecnlllents' s Yi::naca1 t:XJ'Wec to i::xecci$~ 
authocit/ .••. 2. A couct's ~'Wec to decid~ a case ••• ; 

~I In Personam Jurisdiction - A couct' s tJQ'Wec to being a pecson into its 
ad]udicati ve pcocess; ]ucisdictio/l ollec a defendant's !?,=csonal 
cights •.•• ; and 
Subject Matter Jurisdiction - Jucisdiction ovec the nature of the case 
and the t/~ of celief sought .•.. (emphasis added) 

"[T]he bucden is on the defendant to ~colle facts u~on which 

a challenge to the 1egalit/ of thi:: ycand ]UCI oc its 

pcoceedings is f.lcedicated. 

JaCKson, 240 S.C. 238, 243, 

Evans v. State, 363 S.C. 495, 

(ewt>hasis addi::d) E.g., 

125 S.E.2d 474, 477 

611 S.E.2d 510 (2005). 

State II. 

(1962)."; 

No' .. thecefoce, Dallis would cacci his bucden in pcoving the 

facts sut:->tJ°ctin':! his challenge and the distinct 

Jucisdictiona1 diffecences to .... hich one IIlal acgue and make 

cefecence. See, State II. Fundecbuck, 191 S.E.2d 520 (1972) 

"(I]t i;;; e1ementaci that lack of Jucisdictioo of the cause OR 

subject mattec can b;::: caised at dill tillle...... (i::IlI~hasis 

added) Cf. State II. GentcI, 610 S.E.2d 494 (2005) 

DISCUSSION ON FACTS & LAW 

I. Fcaud Upon the Couct 

A. Foc cedsons of ]ucispcudence and iaicness in kae~iny .... ith 

due i?cocess pcotections, the ocdailled ~ol iCI IIlakecs of oue 

c-;)ucc. 3/steiii cecogoi;:;ed iiidttecs ~ecta inin,:! co rCduo ut-'0n th;::: 

~uucts ur thi3 scace. c~ x e c c 1 S 1 fI <J the i C ,I( e e n f 0 c e s i y h t , t i1 e I 

sa .... fit bf the S.C. Rules of Cillil Pcoceduce to cceate and 

iUlt:->leHlent ~collisions to set-aside and/oc vacate ]udgeillellcs 

due to fcaud upon the couct. [fn.3) 

In genece1, extcinsic fcaud utJon the couct carl be defined as 

" LA] fcaud ~.;:ct!etcated bf OEfic02CS of thi:: Couct su ci1at 

ci1e Judicial IIlachinecl cannot t:->ecfocill in the usual ulallllt:C, 

it's im~actia1 task of adJudging cases that ace t:->cesneted toe 

adJudication. to See, EVdllS v. Guntec, 294 S.C. 525, 529, 366 

j 



B. 

c. 

S.E.2d 44, 46 (1988) (quoting H. Lightsef' J. Flanagan, s.c. 
Civil Pcoceduee, 408 (2nd Ed. 1985) 

Assistant Soli.citoc Steinbecy was able to t?ectJeteate 

"extcinsic" feaud utJon the couet in two wafS; fiest b/ giving 

the ex pacte geand Jucf t?eocess an atJt?eaeance of beiny 

legalll and peotJaell conducted; and secondl/, the false 

indictment infoclllation otJecated in such a luannee as to 

imj,Jc0t?eelf wislead Dallis and the teial couet wheeein th~ 

ccilllinal mattee was ultimatle/ heacd, causin':l both to falself 

believe the ex t?aete ':leand Jue/ t?eocess wheeebf the 

indictment was obtained, was conducted and sutJeellised b/ che 

peot?ee couet in cOIUl:Jliance with statutoef law when it was 

not. Thus, consequentll depcivin\j Dallis ot->t?oetunitl to make 

an infocmed, contelllt?ocaneous obJection as cequieed b/ 

.:;,S....;. . ...;;C:....._C~. ~A_. ~,_...:!§_.;;;.1....;.7_-....;l:....9:....--..:..9..:...0 [f n • 4 ) be c a use the e ewe e e no at?t?acent 

State II. 

section 

defects in 

Richacdson, 

the indictment oe the t?coceedin':l. See, 

149 S.C. 121, 146 S. E. 676 (1928) "This 

aptJl ies onll wheee the defect atJt?eaes on the face of the 

indictment." 

In fact, because ':leand Juci tJeoceedinys .... heeein ]ucoc.:;; 

ceceille evidence and pcocess indictments ace seccetl/ held as 

ex pacte heacings, che vec/ celiallce of those t?coceedinys to 

be held in a lawful and ethical wannee can oill/ be t?cesulLled. 

Neit.hec defendant noc hi::; ':lctOC!!.:!! ace al10-..'eo ill attendance 

co ensuee chis, and theeetoce, acc noc Itlade t?cill/ ;:0 what 

goes 011 within. 

causes fucthec 

Accocdinyi/, chis t/t?e of "extcinsic" fcaud 

haclll to Davis and tne idtegcit/ of oue 

Judicial t->cocess because it LS conducc .. d behind the SCii:llclS, 

t?cesiding ]udye, which .... ould quite tJossibl{ without a 

obviousl{ allow the S01icitoc unchecked influence ovec ':lcalld 

JUcocs. 



II. Sham Legal Process 

A. It must ficst be noted that the "Tcue Bill" indictlllent 

cetucned against Davis, chacging him with lUucdec .... ithin its 

body, ~cints in ~ectinent ~act that: 

"At a Court of Genecal Sessions, convened on April 2, 2002, the GCdnd 
Jucocs of Gceenville Count! ~cesent utJOn theic oath: •.. " 

The bod/ of the gcand JUc/'s s .... orn ~cesentlClent also beacs the 

siynatuce of the Gceenville Count/ Assistant Solicitoc, I'1C. 

Howacd Steinbecg. r"oceovec, a "True Bill" stam~ is affixed 

to the face, (title ~age] of the indictment beacing the 

signatuce of the gcand JUc/ foceman. See, Exhibit( s) A-1.1 .!i 

A-l.2 (Indictment) 

Secondl/, the statutoci and/oc couct sanctioned calendac 

schedule foc the thicteenth Judicial ciccuit. couct terlllS, 

~ublished bf the S.C. SUi:>ceme Couct / Adlllinistcatioll, 

iccefutabl/ dellionstcates that NO Couct of Genecal Sessions· 

had been scheduled oc 0i:>en on April 2, 2002 as cJcinted in 

Davis' indictllIent. Cf. Exhibic(s) B-1.1 & B-l.2 with A-l.2 

(Couct Ocdec & Calendac with Indictment) 

Thecefoce, pcillla facie .:vidence sho .... n checein conclusivel/ 

tJcoves, that contcac/ to the infoclllation cJcinted bl Assistant 

Solicitoc Steinb2cg in DdVi.S' indi.ctment, the Gceenville 

Count/ Gcand Juc/ DID NOT convene at a Couct of Genecdl 

Sessions, ill violation of elcoceducal. .'3t<ltutoCI la. ... tJeCdLlSoi: 

nonao/ece o~en on April 2, 2002. 

in ~ectinent ~act: 

S.C.C.A., § L4-9-210 states 

"The countl solicitor shall ~ceiJdce and, thcough the presiding Judge of 
the couct of genecal sessions, submit to the gcand Jucl, lrIhile in 
attendance upon the couct of general sessions, bills uf indictment in 
dll cases 0?nding in the count/ couct in · ... hich the cJullLiihlllent Illdl 
exceed a (tne oc Olle hundced dollacs oc ili1i:>cisonn-=nt foc thictl 
dais.... The gcand Juci shall act theceon and cet->Qct its actions to 
the ~cesiding Judge of the couct of 'jenecal sessions.... All cases in 
' .. hich bills of indictllIent dce so found shall stand foc triaL .•. " 



Demonstcated thecefoce, is the fact that false infoclllation 

is contained .... ithin the State's s .... OCn indictment cetucned 

against Davis not onlj in violation of statutoct la .... s such as 

S.C.C.A., §§ 16-L7-735 & 16-9-LO, "Sham Legal Pcocess" and 

"PecJuct", but also, in violation of Davis' due t>cocess 

cights ~cotected bt the U.S. and S.C. Constitutions. [fn.l] 

8. Fucthec noted, is the fact, that tJucsuant to S.C.C.A., § 

14-9-210, supca, Mc. Howacd Steinbacg, acting on behalf of 

the elected countj solicitoc, Mc. Robect Aciail, wao';) the one, 

cesponsible 

of Dav is' 

of Genecal 

~coceeding 

foc the ~cef?acat ion, ~coces.3ing, and t>CesentUiant 

indictment to the gcand JUCt at a qualified Couct 

Ses;:;ions. 

whaceb/ 

Pcesumablj, it i;:; this 

cciminal Jucisdiction is 

ex t->acte 

le9 a l l t 

established, and thecefoce, concomitant with the tcial couct 

to .... hich Davis' was bound avec. 
I 

"The Jucisdiction of a gcand 

Juci is co-extensive .... ith the ccilllinal Jucisdiction of the 

couct in which it is illlpaneled and foc .... hich it io';) to Iilake 

inquict." (emphasis added) rd. Fundecbuck, sut>ca. 

The facts, thecefoce, ace cleac, and cannot be dist->uted; 

false couct tecm infoclllation is contained in Da \I is' 

state/fedecal cequiced indictment, wh ich was kno .... inglj 

~cesented sOlile .... hece othec than a couct of Genecal Sessions as 

cequiced bt law. These acts .... ece knowinglj t->ect-/etcated 01 

Assistant Solicitoc Steinbecg, t>ossiblj in collusion with the 

cleek's office, whOSe c9spcnsibilitj it is to PROPERLY 

C. This illegallj obtained illdictment wdS then tcallsfecced to 

the tcial couct, suptJosedlt cOllfeccin':l Jucisdiction to it. 

But instead theceof, it cendeced both, the .;:x t;ldcte ':lcdnd 

JUCj tJcoceeding and the cciminal couct .... heceut10n the lIIatt.::c 

was tcied, dS "sham legal tJcocess" bl actin':l on the ille':lallj 

obtained indictment, again, til "iolation of S.C.C.A., § 

l6-l7-735, supca. "(T]he couct IIIUst stcike down the 

indictment when d defendant delllonstcates the ':lcand JUc j ·"hich 



III. 

supra. indicted him is a nullit/ •.•• " Evans, 

Finallt, wherever, and bf whatever means, the grand JUcocs 

Solicitoc Steinberg foc did convene with the Assistant 

process, pcesentllIent, and issuance of Davis' indictment as 

'''fcue Bill", it was an illegal asselUbl/ as a lIIattec of 1 a .... , 

pucsuant to S.C.C.A., § 14-9-210. And as such, the 

indictment itself WAS NOT a "lawfull, issued", state ce~uic~d 

indictment, causing the document itself to become a nullit" 

pucsuant to S.C.C.A., § 16-17-735(E)(4), .... hich states: 

(E)(4) "Lawfull, issued" lIIeans ado]:Jted, ISSUED oc cendec.:d IN 
ACCORDANCE with the applicable statutes, cules, ceyulations, and 
ocdinances of the United States, a state, an agenc/, or a 
tJQlitcal subdi'lision of a stat~." 

Perjurf and Subornation 

A. Davis assects and acgues that facts and e'lidence r?cesented 

B. 

herein demonstcate, that b, subsccibing his naille to Davis' 

state indictment, Assistant Solicitor Steinberg violated his 

oath of office, committing ]:JerJurf' because he siyned che 

indictillent used to convict Da'lis knowing it contained false 

couct teclll infocmation and was obtained bf an unlawful 

pcocess. 

E'uctherllloce, Assistant Solicitoc SteinbecCj, cOllsequ8ncl/, 

committed subocnation of i?ecJuc/, in that he, caused '::lCalld 

infocmation contained .... ithin Da'lis' indictlUent; unwittinyl/ 

pacticipating in the shalll legal i?cocess rcolII .... hich the 

indictment '"as Obtained. 

Bt his conducc, a pcillla facie case is sho'''11 against 

Assistant Solicitoc Sceillbecy in '1iolatiny d cciwillal 

statute, to subocn tne Gceenville Count/ -yeand Jurocs to 

unwitcingl/ COHllnit pecJue/, S.C.C.A., § 16-9-10, "PecJuc/ 

Against Public Justice".(fn.5] IllltJoctant1/, oue SUi?ceUle 



Couet in Chewning held that, "[T]he subocnation of ~eeJucl bl 

an attoene{ and/oe the intentional concealment of documents 

bf an attocnef ace actions which constitute extcinsic fcaud." 

Chewning v. Foed Motoe Co., 354 S.C. 72, 579 S.E.2d 605 

(2003). At:cocdingill Davis has demonstcated fucthec haelll 

done to his case and the Judicial ~cot:ess theceu~on. 

IV. Pcosecutocial Misconduct 

A. rUlidailientdLl/, i c ::;houLd UIld2Cscood cnac 

SoLit:icoc, ilowacd SC.::idb8C:j, ... hil;;: a':':Cifl';1 Oil b",half of eh2 

':':OUIIC/ :::;oLicicoc · ... ad eeyuic2d co kll0w alld aoid.:: 0/ Ch2 La .... s 

aild CUL'::d of [tlld SCd-C2, haiill,::! d~.::cid1 c2de-/ulJ.:>ibilici",.;.; co 

':;22 t rid C J U.;.; C i"';2 wet';'; Ci0112, e-/U 1.-';'; L1ci IlL. e.u .sCt\Ct~, c{u L -:: 40 I, [<u L ",d 

of PCO [i,2';';';'; i Olld L CUlldu...;c, RuL", 3.6 ( "';Uidllicll C) • 

IIOC .:i';!nc 0': e-/civiL",':1'::'" 

(in.:;2ct Lli oci.,ji.laL) Scat'=': i. Kin,;), 222 S.C. L08, 11 S.E.2d 

793, 798 (1952); ';';22 aL.;.;u, Stac", i. 

441, 527 S.E.2d LOS (2000); dlld SCat", 

212 S. E. 2d 581 (L975). 

Ol)iLoudL/, S01i.::ico.: 

QUacc1"'OduI",' 338 

i. Dueue-Ll, 264 S.C. 00, 

i(ilc'~ 

!I0C O'=':lrJ:j neLG ac d Couec of c.;clle-cd1 S,::.:idioil';'; III d"';"';U.::Udll"';2 

:.1, I (i . --: ; .. : !.. !il l t l L1 1 .. -oj C (.1 :. !J C -;;: ~ • 

. / i. e w c CI c1 .;.; " ." iLL [ u L" a I I cj ., (I" L i. 0", c:; C '" ., • .'lilU eh",c-2["';;":c, Illd 

eClid eCl", 

KuL", 4\)7, i:.l. 4: !)) (u) 



/ 

Rule 8.4 - [t. i.::; c->cufe.:;,siond1 illi'::;Cuuouct tOL.- a ldw'/"'I.- co; 

( b) cOllulli t d 

1101102'::; t. / ' 

cciulilldL dCt. t.ildC cef12cc:i dO,;e-c.:;",ll 011 Crk: Law'/cc'3 
tcu,::;cw'occhille-.::;,s, OC ficlIc.:;.::; d'::; d Ld .... /~C ill ocneC C"'.:;C->cCC.::;; 

LO'::liCdL1/, 

d':; f\.::;.::;l.::;cdllc SoLlcic.oc Sce-inbe-c,=,. 

B. Ic lila/ tucci12-C b2 3110·"'11 chdc .::;lllllldC ~c:obL;;lil':; f1d';c ~xl.::;c~d 

ill both the C2':':'2nt alld cJl,::;cdllt c->d':;;C C2-:jdCdlfl'::l I..ju<::;:;C.iolldoLe 

dlld/oc uIlLa· .... tul eX c->dCC2 -jCdlld JUCI illdicCIlIi;:llt ~CC.h.':2ceii!l':J;:;. 

SuLicituc;:;' oEtic..:.:; iii SC->dCCdllOUC-:j dlld GC2e-fUlile- Coulltic'::; u[ 

Sout.h CdcoLilld hdve Oc211 UfideC illv'c.:;;ci-:jdtioll dllO ;:;flOWll 111 cn", 

chelC " d':;';:; cill b L 1- 1 irk ;:;C/l",," vE 

illdi-':cII12nt.:i, ·",heccin, onl/ .i t-.:W ';:;CdIlC 

d1Lo",-.=0 to Cevl2- .... ':':Utl;:; i ch: C 

I."",tucniil':! i Iiei i (; t.lile",11 C.;:; .. 'I' L..~ U.::: 8il1" . 

nd';c 

S-='C' G'\lliuc(.;:;) C-L- [lieu C-L.J) 

j I U C -= '"' ..J '" C n I l.:i 

J e C I .:i i III i 1 d ceo 0 U C OJ n c I." '" lil Soucn Cdcu1 illd, 

,.: 0 I I 'I -= II c d .:jCdCU:.:1 LeC",':;; u[ 

,.:OUC(. 

'w'd;:; i,l ;:; "';:;.;:; i 0 I Iw' d 3 .; u i (1." ;:; -= c , U • S • C • A • COil';:; C . A III '" il (j. L 4 , 
------~----------------.------------

d;:;ioe-, 

LUIIlIdCel.:ld1, ;:;1,1(;"" cnc: LllUicClllcllC 02lit-j -lulU, Cilee", -.:uu La be 

dO w'di,fe-c." Bedcn I. Lau-L' 202 ~j.\·J.2d d31 (1"\1. L':)::>3). 

.J (tt) 



FOOTNOTES 

[1] DUB PROCESS - S.C. Const., Act. I, i 3, reads in pertinent pact; " •.. 
nor shall ant person be depdved of life, libert" or pcopert, \'Iithout 
due process of law, nor shall an, person be denied the equal pcotection 
of the laws." 
U.S. Ccost., Amend s). V 'XIV, 1, reads in pertinent pact(s); 

Amend. V "No person shall ••• be depdved of life, libertft or propert" 
without due process of law •••• " 
[Amend. XIV, ~ 11 NNo State shall deprive an, person of life, libert" or 
propert" without due process of law; nor dent ant person within its 
jurisdiction the equal protection of the laws." 

(2] INDICTMENTS - S.C. Const., Act. I, i 11, reads in pertinent ~rt; "No 
person mey be held to answer for ant ccime the jurisdiction over which is 
not within the magistrate's court, unless on a presentn~nt or indictment 
of a grand jury of the county where the crime has been co~nitted •••• " 
u.s. Const., Amend. V, reads in pertinent ~rt; "No person shall be held 
to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jw:, ..•. " 

(3J Rule 6O(b)(3) provides that; NOn ux:>tion and upon such terms as are Just, 
the court mat relieve a tJarti or his ~legal representative from a final 
judgement, order, or proceeding for the following reasons: (3) fraud, 
I~srepresentation, or other misconduct of an adverse tJart/;" 

(4J SC Code Ann., § 17-19-90; "Evert objection to an, indictment for an, 
defect apparent on the face thereof shall be taken bl demurrer or on 
IIIOtion to quash such indictment before the Juri shall be sworn and not 
afterwards." 

(5] SC Cede Ann., i 16-9-10(A)(2), _.Pecju.cyll, reads thus; "It is unlawful for 
a person to willfull, gi~e give false, misleading, or inc~lete 
information on a document, record, retJOrt, or form required bl the laws 
of this State. 
S.C. Code Ann., § 16-9-10(C) reyards subornation and reads thus; "A 
~rson mal be convicted under this =ection if he induces, procures, or 
persuades another i-'erson to cOHlmi t ;.-'eC]IJCf or; i..f he ccrou:i.c.s :=C'JliC! ,"",I 

his own act, consent, or agreement." 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Timotht Davis, ~29l299, 

Applicant, 

v. 

State of .South Carolina, 

Respondent. 

COURT OF COMMON PLEAS 

13th Judicial Circuit 

CiA No: 20ll-CP-23-6l33 

AFFIDAVIT OF SERVICE 
BY MAIL 

1. I am the Ai,>plicant in the abo'ie-catJtiolled action. 

2. Regulae cOfllmunication b{ Hlail exists throughout th~ State of 
South Caeoliua and that this is a tJeotJer ciet.:uUlstance of 
service bl mail. 

3. I have this da! seeved/filed one (1) cOtJl each of 
foceyoing docullient(s); Motion to Set Aside Judyement 
Memoeandum of Law w/Exhibi ts A, B, & C ill sUeJtJ0et or 
above-catJtioned IIlattee utJon the follo\olillY tJecson(s) 
detJositing sallie in the United State Nai L. eJ0.::;ca'je ;?eetJdld; 

Geeenville Count! Coucthouse 
Paul B. \-lickensilllee - Cleck 
305 East Noeth Steeet 
Gceenvill"", SC 29601 

SC Office of Attornel G<:lIeeal 
Kaeen C. Ratiyan, A.A.G. 
~ost Offic"" Box l1549 
Colw!~ia, SC 29211 

ch"" 
dnd 
the 
bl 

./':! -I.! -> '..... I L/c.: ,0 btl'" ? Y, L--O I 
Geeenville Countl 

. /~-Z2::j~.~~--
'l'lillOthl ~lS' ~29l299 
PeccI C.l. / Q4B-222 
430 OaklaW'n Road 

Sim JlN) s.mRIIH> 'lD refcce !Ie, chi.:> 

;: 4--r~f of O.c- -r I 2)11 

.?/=-r-=---/?-?~ 
Nxae I f\blic fcc S:::uth QlroliJ a 

t'if (bllnissial ~i.c-t::IS: --:S-.A~ 2~1 ;;Lo /~ 
/ 

Pel zee I SC 29669 

OCT 2 4 201f 



WITNESSES 

J. A. GUTHRI~4/;::;.. _______ _ 

GREER PO 

09104/01 

ARREST WARRANT NUMBER 

G-887634 

ACTION OF GRAND JURY 
TRUE BILL 

FOREMAN GRAND JURY 

Forepcr.wn o/Grand Jur)' 

DOCKET NO. 2002-GS-2D02623 
HLS 

The State of South Carolina 

County of Greenville 

COURT OF GENERAL SESSIONS 

APRIL TERM 2002 

~~THESTATE 
G~~#o~ vs. 

A.. .... 7 0 
J S' .. -

TIMOTHY DARRELL DAVIS 

Indictment for 

MURDER 

VIOLATION§ 16-3-10 

/ 
I 

'-



STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

) 
) 
) 

INDICTMENT FOR 
MURDER 

At a Court of General Sessions, convened on ___ ---..:.A..:.:P:....:Rl=L:..:2:.t.1~2.:::..00::..:2=__ __ [he 

Jurors of Greenville County present upon their oath: 

Grand 

That TIMOTHY DARRELL DAVIS did in Greenville County, on or about the 3rd day of September, 

2001, unlawfully and with malice aforethought kill Heath Barnett by means of a stabbing, and that Heath 

Barnett died as a proximate result thereof in is is in violation of § /6-3-10 of the South Carolina Code of 

Laws (1976) as amended. 

Ago;nst <he peace and d;gn;ty of'he S"te. and ,0n,,,'Y <0 <he U'h =ade and pm,;ded. 

SOLlCITOR 
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Wlll~ §uprcm.e ([ourt of §Dut~ <taroitna 

ORbER 

Pursuant to the provisions of S. C. CONST. Art. V, §4, the statutory terms 

of circuit court set forth in § 14-5-620 through § 14-5-820, 1976 Code of Laws of South 

Carolina, ~s amended, for the period commencing January 7,2002 and ending June 30, 

2002, are hereby canceled. 

IT IS ORDERED that the terms of circuit court for the period commencing 

January 7, 2002 and ending June 30, 2002, shall be as set forth on the attached 

schedule of terms of circuit court, which schedule is incorporated herein and made a part 

hereof by reference and attachment. Additional terms of court may be scheduled during 

this period by subsequent orders. Where a circuit-wide nonjury term is indicated, the 

Chief Circuit Judge for Administrative Purposes for the circuit shall designate the time 

and location of the term a-rnong the counties within the circuit. A term designated as 

a circuit wide administrative week (AW) shall also be held at such times and locations 

within_ the-::ircuit as designated by th,~ Chief CirC1J!t Judge for Admjni5lia~;ve Purposes 

assigned to that term. 

r September ~, 2001 
Columbia, South Carolina 

~o~~ 
jean Moefer Tcal "-
6-.ief ~ustice 
\J 

(6Xl7ll3lf 8- t. () 



SC Judicial Department - Calei r Page I of 1 
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Circuit 
Number 

13 

Terms of Circuit and Family Court 
April 2002 

4/1/2002 ... \.,- .~/~~;~;-- .,.,. '-~1-~/;0~;---r-~22/;~~;- r--~/;~/;002 
I I I ~ ; - -'-1- .. -- ... ---- !·----·-------r--------·--·--·--··;··-·- .--. -.-- .' 

Common Pleas !Common Pleas ;General Sessions ',:Generar Sessions :Common Pleas 
Greenville :Non-Jury 9, 10 ! :Greenville 
Few, John ;Patterson, larry 'Greenville JGreenville ;Kittredge, John 

i ;Kittredge, John jFew, John ; 

'DIGIROLAMO 1 I 'HERRON 
9, 10 KOFFSKEY !JOHNSON i 

i I I ' 
Common Pleas I I I ,Common Pleas 
Greenville :General Sessions ,General Sessions !IGeneral Sessions iNon-Jury/PCR 
Kittredge, John 112 1 ,Few, John 

'Greenville :Greenville IPickens I 

'JOHNSON 

THOMAS I ' I . 
:Watson Joseph iWatson, Joseph I: Kitt, redge, John lJOHNSON 

I I I 
'Administrative lTHOMAS 12 {HUDGINS 16, .KOFFSKEY ;Common Pleas 

Week 1 i17, 18, 19 I . !Pickens 
,Patterson, Larry (General Sessions iTHOMAS 15 'IGeneral SessIons iPatterson, larry . 

: :12 I I I 
DIGIROLAMO 'Greenville )Common Pleas IGreenville IDIGIROLAMO : 

'Patterson, Larry ;Greenville I Patterson , Larry i 

Common Pleas 
,Non-Jury 
;Watson. Joseph , 

I lPyle. C, I i 
'DIGIROLAMO : ,DIGIROLAMO :Common Pleas 

112 ;HERRON IGreenville 
I i 'Watson. Joseph 
I :General Sessions Common Pleas I . 

JENKINS i I lNon-Jury ;HUDGINS 29, 
, I Greenville Watson, Joseph '30 1 i 
. I . I I ,am , 
'General Sessions I iPyle, C_, 'JENKINS 1 pm I 
5 i ' 'JENKINS! ' 
. I j I ; 
Greenvll:e .HUDGINS 2, 3 
Simmons, 
Charles 

HERRON 5 

http://www.sccourts.orglcalcnJar/ospT crmsCRCir.d"m?circuitNo= 13 



Panel typically weighs 900, 
indictments per day; questions . 
r~ed over its effectiveness, 

\ 

JURy 
FROM PAGE 1A 

=- BobAriail 
'13th clm\itsiinci!or 

3lltees defendants a grand jury you treat the grand. jUry as ar­
hearing in federal cases, but the cha:ic and'do away.'W'ithit." Siegel 
U.S. Scpreme Co\irt has said that said, ·or'take steps to'reinvigoo-
states- can use a different system. rate the grand jury: ' 
said Andrew Siegel, assiStant law State ~ Ralph Aude.rsoo, D­
professai, at the: Uruvemty of Greenville,' ~ged. in an inter­
South Carolina. view with The Gnnlvi/k NtWS 

Even with the option; there ot- to learn more about the &rand 
ten is little suppOrt for eliminat- jury and consider legislation be­
ing grand juries at the-state level. fore the Legislature reconvenes 
he said. in]anuary . 

. In DUIcases, for example, the Solicitors like them because' Until be was contacted by T~ 
Jury rna t h n1 bo ~ey are frienrlly to the prosecu- News, ~ di,dn't know abOut the 
. y wan to ear 0 y aut' tion, Siegel said. Defense,' a' ttor- grand Jury it workload or the 
"",\There the· stop took place, what 

tiODS on what it wailts to know 
Ariail said. SolicitorS have com~ 
municatedthose instructions to 
law enforcement officers who 
present, cases to the grand 'm", 
he said. '-J' 

the bad driving was and what the neys see grand juries as a check ,~gh percentage of indictmetlts 
Breathalyzer is,· Arial said. on prosecutorial power at least It returns. 

in some cases, and ~re is no "It can't be fair,· said Auder-
~a.m. bam, bam - you're guarantee th~!y would be re- .~on, a member of the Senate ju­

talking three seconds to present olaced' with ltllvthin" better he, diciary Committee. 
Ule.se cases, • he said. '. ...' '. saId. 

Tht U.S. C.:nriitllhlfl' 'JII¥ , .. - . , 

(~KHI6'T 
!II !.~ul Alcngt can be reached a1'298-

i 
i 
I 

.! 

I 

I 
i 
I 
! 
I 
I 

t 
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or ::QUAt OR LESSEP. Vf\.lUE 

'~,,\ROUi'jA GROUND ruRKEY 
= 'ro:e" .!g 'J"l 

By TOM LANQHORN'E 
SI..Jtf WnICl 

1\venty-two seconds .. "cruel. ,_ 
Iy. slightly less than 22 seconds. . 

That's how much rime, on 
average, that S'partanburg Coun­
ty grand jurors had la devore to 
eachof the.! AM cases presented 

• to them by 7~h Circuit prosecu­
tors over eight and a half hours 
on 'I\Jesday. 

The mass indictments come 
six weeks after a two-day grand 
jury session during which Solici­
tor Holman Gossett's off:ce pre-

sented slight-

Jurors had NO MORE: D, ly fewer than 
1.300 cases for 
indictment. jus/under County qui 

22 seconds 
tospend counting 

~~~~~f.7~..::d:-::= 

13th Cir­
cuit Soucilor Bob Mail for not 
complying with South Carolina 
Rules of Criminal Procedurp-. 

Ariail didn't comply wirh ~ule 
J(c). which sta:e~ that prosecu­
rors must rake action on a given 
arrest warrant within ~O days 
after receiving (ile IVilrrant from 
the clerk of COurl. 

The fine WJS ~ventuuli'" 
dropped. . 

"[ndit:ting thou'sands of old and 
:lew cases ~n masse does nee add 
[0 !h~ S(ullstlclIl Ulll"kluc ;hui 

. -(~\\·tl~-wilt--fuce-wtren· l"ri:.1l;cr 
Mt"it:e ill Janlwfj·. l' n;!ldiut!u 
,,,,'.;Ise.s ~Irt' ~drl..!.1dy ~uurl!c:'t.! :11 ritl' 
h~l~l(!I1~ ;Ij South l':I:"/!!::li: LlJun 
:\dll1:rJi::;lr;\(it~n ;~~url:> if 

Bur GOSS~lf'.,· :il:L";:-; ilHJi<.:l· 

:i\CI!t S(l'iHe:.:r (~IIt::\ L~·t.!~I~C ;1 

:arg~ pool tJf IndiL'lcd C:I."<':.\ 111i11 
\ :ul'."Jy corn'( b~ .iUI"C" il:ll'l' bl'l'1I 

."l.TlIll!1l/.t:d i'IL,1 

.,)/ !(ltlk . ..;~" II Ie 1,)(<.' Iht' rO!/L)" 

~'. ,,.: IhL'd" 1" il.Jt·c ut l't'\"It.'WIII:..! 

... :1."\\'.'\ ;/: '('l' II' tllt~y 11;1\'~' ;! h;I.'dt,: 

tl: .. :J,.Tl't' III" !lf~,.'flt 11("fl:l"l' ·;t·l~dll1j . .: 

Iht'r:1 :'dr :~',d~Llr::l'JlI iI.l. .... l'e'(,'11 

.iI1'!IIdl"h'd ," -=,Iid -"':HII-!;·III"I:-:": 

" demor-strolor waves the "men( 
i~ll( (he cnrwassi"g tORn:! liclad L' 
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"~Q' U4"U[S. HunClr-rjs of ballors, entire Congress. 
ern or accused the state Supreme many from rni)ita/'- :posts, were Bush hold! a 930- vote iead !11 

'ti~fney ."'-'loy Johnston, WhO--1urt of overreaching, and he had rejected las[ week I. __ 0 Democrar· F1orida, nOI counang the result> of 
. ,-:;~~:d ~: ~ ~~:'t:.:~: :;elici:;;.- .;v;~ -:;-ord3 for Demo..-rats, roo. '" ic lawyers urged CO'.lI1tr'j boards to manual recounts initiated bv Gvre 
'~GilsseI11rom 19i18 ro 1990. oelieve Sec:etarv Chenev ~nd' sc;"unnize them. 30th sides believe ill t.'Je thr~countil!S, wber~ i .. - C'jJ. 
iL"AlI o( a sujjen they couble t.'le "-on rloe "are in' F1orida: And I 8ush losr more vores rhan Gore 11l iion of rhe sra[('-s 6 million ?at).,[; 
,":1~ro( cases ti1ey s-end normally celieve some are determined ro rhe rejecred bal!ors. were =1. 

• ,n 'Octo~e:-J, a:.a r:-t.en they do ir k~ep counting in an efron TO change • A Palm Beach Couney judge G<Jre had picke<l"Jp r 29 '·O!i::.> (Jr, 
...p within a shan time," JohnsTon the i~timalere~IIiI.~ he said. sajd officials musl conSider "dim· r!1e r~un[s. iorct'lg Bush'~ i~a (c. 

~. "lr sounds like tf_e\' took all the Republican allie'S ,,'ere even pleo ~nad" punchcard oallots _ 801. Core WOLiIIi na'-t- C~I m<.:~;-, 
-~ thar have !:-'e.e., 1)111g around more outspoken as l1ey fanned cur those thar sho", an indentation bur ·;jee;l~r !11£0 9'Jih's :CitaJ if \ti.am: . 
...s~jusr sent them:c tbe grand jury across Floncla -If we were nor.t<iT- no ;Jerror.rion. However, Judge Dade-, haM ::.o'-'OIS were .ddt:O _ 
~]Hd of re\;-e .... -u:g ,-'le:ndlld mak- nessi.,g, !n effect, the 'teai,~£ of a Jorge Labarga said elections offi· :2 for C,'re cefore :C'JIHln@ .... a.; 
r::-. decisions about ~,c.70 - presi.ceo~ial election i[ ' .. auld be cials can rejecr rbe Questionable 3~~c!r,ded_ 
~ -5parlanourg ?-~~;" Safety laughable." said Rep, Lincoln Diaz· ba.l.lO(5 af1errningrodererminelile T;1e b"arJ. one lJemo~ral ;!:1-" 

:. . "'~Ior Tcny Fls;-;er. .;-ho sup- Balan, ,"bo~ distriCT includes pan 'OTers' intent_ £Iectioll!l board duef :1"0 :nembers who don'r liit a pam 
; - :~~J Gowdy in thls :.-~·s cam- 0( ~i·Dade County_ Charles Burton said borh sides ~ll affUiation, cited the cow-r'; 3una.ay 
: ":s:-·· ;,::cused Gosse .. oi c-:nng 10 Bush's fortunes sbitted wirh be ~_ble to m:Ule their case f'r1day, =eadline for irs reversal_ "It .... ould 
;" =~::;&e Gowdy wh!~_ :::5 oi(j~ srunnini-\pe-ed. W!!hin.N~hours.of our. 00- rlJ'Sf ·g!anG& he did1t'Hhi.'\k -Oe-1l mioor f1:3r and-mil-aclefor us to 

. ;::~~'.~: Jboill"l :800 L~dic~ments his news con/enmte, a thr11c-mem- t,h.~~..B would change ti1e .... ~y ~ do j(' or Slillday, said. can\'as$inii 
1,</ !c:~~:h_ ber electionS 1iOaia.iti p-~riiii;8jit:' board haS judged balloU, a 'oadsign board chairman w',ITence Kl.,g_ 

._.. ',':ednesday, F\she~ ;aid Iy Democratic Miami-Dade voted for Qore who wants L,e counry ~o The, rurnaboul followed a ,-au· 
"t::e:: .; .10 way rhe sysre:r: ~an :0 scrap irs recount_ laos eo its staIldards. cous morrung ar t.ile \'ote-ceun~g 
h~n.!.!~ -~~: :nany cases in a reason· SerJors advisers said rbe vice • F1orida's GOP·rn~joriry Legis- cenler. WeUoQr~ ..... .i.:e:.1 R"puollc.ans 
:,nlnmo-2:.)(ime." president's slimming proslle.."r~ _ tarure considered crying 10 selecT protested theccarO's aecisioo Tues-

We ~~ ,.:, ;,e honesl with :.~~ deklensi~ :.lpon the two reooairung rae stare's 25 elecmn and award tile day ro !'.:ro ~y. anenrioa <:,Xcfusi·:ef:.· 
~- ~ltc:- t.e ~ol. "',I:e oeed 10 handle COWl ties oroaderunt· their ,ta.d>:· White-=),fouse to the candidate of irs to an estinfal'eiJ 10,000 baJJolS :nat 
.:.;;~~;..; ~uick!~ 43 wecan,anddeai dardJ (or valldating votes, 00 sure choice, regardless of who wUu tile .... ere nor ptlllChed through cleanly 
-..... _·.,1 :',<)H "'-:,~re • .:,,, .... :s some rea- t.'ililg, ora court forces Miami-Dade state's ;>opular-vOTe contest. "The on EJectioll Day. 
_'.;n to que-men ;r:l5eculoMai merir ro recount - also e lonl1sbot. • _J-.eg:i.slarure may have to STep in aatI loa scene ::.am~d·on natioo3J 
wi:tun 6{) days. =tead of ... siting Also in the day'JSwtrl ot events: ~selecr those, elecrors," the House TV, secUiity officers jostled. with 
IhLS ·period o( nn:e ,,-,d then oeing • Busb's Iawyen appeaie<l to tile GOP leader said. Bush'S team !\as protesrers outSide [he COUl)ting 
:!u.:i, u.S. Supreme CoW"t, accusing the held open !his pOSSIbility as a last- room. '"Cbealers! . .LeL.W-illi::...lhe... 

-'We owe Wt co '.ictims and lite stare's high coun of allowing ditch way of claiming the Wllice dernollSaaTors relied. 

',\'·.""C'kl 

~:':'c:~' Jlu .;aj· :hroul-fh a 
~.::·J~·.:.:~an ~.'Dt iu·:h 4ue~[ions 
... -:~.....a;': :~ :'(1Jrc$.,ec ~o tnc! grilIld 
_ .:.~i' o,:,~:r.e 'Our: .i)-·5cero. 

':;""',h-, "ho -sill ; ao<e offic~ on 
;,,;:_ :u.· ;.ij the :une ro decide 
x::¢lnrr a ...:G5f' i:; ~;-r:asecutabJe is 

may 
ascension ~f a presidear of ques­
tionable legjrunacy, ,r a conslil1J­
tiona! crisis," lite app...a1 said. 

• Bush filed suit in a Florida 
coun asking 13 counties "ith heavy 
military populations to counr over· 

BLESSINGS 

ro con­
tesr the ouccome F1orida's 
recowlC if ir does ncit appear to be 
legitimate. Under the Constitution, 
members of che House and Senate 
can object to acceplance of e-Iec­
toral vores, subjeet to- a vole of t~e 

., 

ReIPut>lJc<ans cried foul, sal" 
ing'COP'precincT5 -~ and porencial 
Bush gains - would be ignored. 

,\ITer the \'oce to stop COlmtiDg, 
Flo rida-COP ctlairrnan :\1 Carderu:..s 
,aid, "F'inaUy, we're gerting sorne 
,emblance of rile rule oiill· ... · h.,,~ " 

~, 

C 
',1 

:'.11 

·:r 



FORM 4 

STATE OF SOUTH CAROLINA 
COUNTY OF GREENVILLE 

JUDGMENT IN A CIVIL CASE 
CASE NUMBER 2011CP2306133 

IN THE COURT OF COMMON PLEAS ; :.:'".;- .. : :-.. -
.: 0."" '-"~_' ,::::J 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 
) 

Timothy Darrell Davis, ) 
S.C.D.C. No. 291299, ) 

) 
Applicant, ) 

) 
v. ) 

) 
State of South Carolina, ) 

) 
Respondent. ) 

) 

IN THE COURT OF COMMON PLEAS 
2011-CP-23-6133 

RETURN AND MOTION TO DISMISS 

In response to the post-conviction relief (PCR) application filed September 14, 2011, the 

Respondent would show this Court: 

1. 

The Applicant is confined in the South Carolina Department of Corrections pursuant to 

orders of commitment of the Clerk of Court for Greenville County. The Applicant was indicted 

at the April 2002 term of the Greenville County Grand Jury for murder (2002-GS-23-2623). He 

was represented by C. Timothy Sullivan, Esquire. 

After the State called the case to trial, the Applicant was found guilty. On March 5, 

2003, the Honorable C. Victor Pyle, Jr. sentenced the Applicant to life imprisonment. 

A notice of appeal was filed at the South Carolina Court of Appeals. Robert M. Dudek, 

Esquire of the South Carolina Office of Appellate Defense perfected the appeal. The Court of 

Appeals affirmed the Applicant's conviction and sentence. State v. Davis, Op. No. 2005-UP-152 

(S.c. Ct. App. filed March 4, 2005). The South Carolina Supreme Court denied the Applicant's 

petition for writ of certiorari on November I, 2006. 



2007-CP-23-6216 

The Applicant filed a PCR application on September 21,2007 (2007-CP-23-62l6). The 

Applicant raised the following issues: 

1. Ineffective assistance oftrial counsel: 
a. "[R]efused and has failed in thorough investigations, not preparing 

for trial, not challenging false allegations and failing to make 
objections during trial." 

b. "[R]efused and failed to interview and. subpoena witnesses, 
records, and by not demanding complete discovery material." 

c. "[1]11 advising client on myriad of legal matters pre-trial and during 
trial. " 

d. "[R ]efused and failed to develope and present effective defense 
strategi es." 

2. Prosecutorial and law enforcement misconduct: 
a. Assistant solicitor Steinberg, Lt. Hamby, and Sgt. Guthrie 

"conspired to commit and did commit perjury." 
b. Assistant solicitor Steinberg "violated comports of Brady v. 

Maryland in that certain discovery materials have been withheld." 
3. Ineffective assistance of appellate counsel: 

a. "[C]ounsel refused and has failed at communicating with 
Petitioner, providing documents from reasonable requests and 
overlooking mandates of statutory law." 

4. U.S. and S.C. Constitutional rights violations: 
a. Violation of First, Fourth, Fifth, Sixth, Eighth, and Fourteenth 

Amendments. 

An evidentiary hearing was convened on December 11, 2008 at the Greenville County 

Courthouse. After the Applicant successfully moved to relieve his appointed counsel, he 

proceeded pro se. The Honorable Edward W. Miller denied and dismissed the PCR application 

by order filed January 27, 2009. 

The Applicant filed a notice of appeal. Robert M. Pachak, Esquire of the South Carolina 

Office of Appellate Defense perfected the appeal in the form of a Johnson l petition and the 

I Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988). 



Applicant submitted a pro se petition. The South Carolina Supreme Court denied the petition for 

writ of certiorari on October 20, 2011. 

201O-CP-23-8436 

The Applicant filed a PCR application on October 13, 2010 (201O-CP-23-8436). The 

Applicant raised the following issue: 

1. "Substantial change in law and rights regarding conflicting JUry 
instructions in violation of State and Federal Constitutions." 

The Respondent filed a return and motion to dismiss, arguing the application was 

untimely and successive. The Honorable Robin B. Stilwell issued a conditional order of 

dismissal dated February 22, 2011 and filed February 28, 2011. Judge Stilwell issued a final 

order dated April 20, 2011 and filed April 29, 2011. Though the Applicant filed a motion to alter 

or amend judgment, pursuant to Rule 59(e), SCRCP, the Honorable D. Garrison Hill denied the 

motion by order dated May 23,2011 and filed May 25,2011. 

The Applicant filed a timely notice of appeal. The South Carolina Supreme Court 

required the Applicant - pursuant to Rule 243(c), SCACR - to show an arguable reason why the 

denial of his application was improper. In an order of dismissal dated July 19, 2011, the 

Supreme Court found the Applicant failed to meet his burden in this regard. 

Federal Habeas Corpus 

The Applicant filed a petition for writ of habeas corpus in the United States District Court 

for the District of South Carolina (4:11-3263-DCN-TER). The Respondent has received an 

extension in which to file its motion for summary judgment. As such, the matter is currently 

pending before the District Court. 



II. 

In his current PCR application, the Applicant alleges he IS being held In custody 

unlawfully for the following reasons: 

1. "Newly Discovered Evidence, pursuant to SC Code, § 17-27-45(C)." 
2. "Fraud Upon the Court and Sham Legal Process." 

a. The court of General Sessions was not convened when the Grand 
Jury returned the true-billed indictment. 

3. "Prosecutorial Misconduct." 

For the purpose of this Return, the Respondent incorporates the Greenville County Clerk 

of Court records, the South Carolina Department of Corrections' records, and the prior PCR 

records by reference. The Respondent reserves the right to amend this Return upon receipt of 

any relevant materials. 

III. 

The Respondent submits that this Application for Post-Conviction Relief should be 

summarily dismissed for failure to comply with the filing procedures of the Uniform Post-

Conviction Procedure Act. S.C. Code "Ann. §§ 17-27-10, et. seq. (2003). South Carolina Code 

Ann. § 17-27-45(a) reads as follows: 

An application for relief filed pursuant to this chapter must be filed within one 
year after the entry of a judgment of conviction or within one year after the 
sending of the remittitur to the lower court from an appeal or the filing of the final 
decision upon an appeal, whichever is later. 

The South Carolina Supreme Court has held that the statute of limitations shall apply to 

all applications filed after July 1, 1996. See Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 

(1996). The Applicant was convicted of the offense he challenges in this application on March 

5, 2003 and the South Carolina Supreme Court denied the Applicant's petition for writ of 



certiorari on November 1, 2006. The Applicant was therefore required to file his application 

before November 1, 2007. This application was filed on September 14, 2011, which was after 

the statutory filing period had expired. 

A motion for summary judgment may properly be used to raise the defense of statute of 

limitations. See McDonnell v. Consolidated Sch. Dist. of Aiken, 315 S.C. 487, 489, 445 S.E.2d 

638, 639 (199-4). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to 

"grant a motion by either party for summary disposition of [an] application when it appears from 

the pleadings ... that there is no genuine issue of material fact and the moving party is entitled to 

judgment as a matter of law." Therefore, the Respondent requests that this Court summarily 

dismiss the application for post-conviction relief for failure to file within the time mandated by 

the Uniform Post-Conviction Procedure Act. 

IV. 

The Court should also summarily dismiss the current Application because it is successive 

to the previous applications for post-conviction relief. Successive applications for post-

conviction relief are disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 

(1980). South Carolina Code Ann. § 17-27-90 (2003) states: 

All grounds for relief available to an applicant under this chapter must be raised in 
his original, supplemental or amended application. Any ground finally 
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in 
the proceeding that resulted in the conviction or sentence or in any other 
proceeding the applicant has taken to secure relief, may not be the basis for a 
subsequent application, unless the court finds a ground for relief asserted which 
for sufficient reason was not asserted or was inadequately raised in the original, 
supplemental or amended application. 

Under this statute, successive post-conviction relief applications are forbidden unless an 

applicant can point to a "sufficient reason" why new grounds for relief were not raised or were 



not properly raised in previous applications. Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392, 

394 (1991). Any new ground raised in a subsequent application is limited to those grounds that 

"could not have been raised ... in the previous application." Id. (emphasis in original). If the 

Applicant could have raised these allegations in a previous application, then the Applicant may 

not raise those grounds in successive applications. Id. The Applicant bears the burden of 

showing that the allegations could not have been raised previously. Id. 

As the Applicant has failed to present any reasons why he could not have raised the 

current allegations in his previous post-conviction relief applications, the Respondent moves for 

a summary dismissal of the application because it is successive. 

V. 

The Respondent submits the Applicant's claim of newly- or after-discovered evidence is 

. without merit. For an applicant to be granted a new trial based on after-discovered evidence, he 

must show the evidence: (I) is such that it would probably change the result if a new trial were 

granted; (2) has been discovered since the trial; (3) could not in the exercise of due diligence 

have been discovered prior to the trial; (4) is material; and (5) is not merely cumulative or 

impeaching. State v. Mercer, 381 S.c. 149,166,672 S.E.2d 556, 565 (2009) (citation omitted). 

The Applicant has not shown that the alleged evidence meets any of the requirements for 

after-discovered evidence. Most importantly, the "new evidence" offered by the Applicant is not 

material to the issue of guilt or innocence, and probably would not change the result if a new trial 

was had. See id. The Respondent submits the Court should summarily dismiss this allegation. 

VI. 

The Applicant's argument that the Grand Jury was not scheduled to convene when his 



indictments were signed is without merit. While tenns of court are technically prescribed by 

statute, the Respondent argues general sessions matters may be transacted during common pleas 

tenns of court and vice versa. See S.C. Code Ann. §§ 14-5-410, -420 (Supp. 2003). 

VII. 

The Respondent denies each allegation not expressly admitted, qualified or explained. 

VIII. 

WHEREFORE, the Respondent moves to summarily dismiss the application because it is 

~. 

successive to the Applicant's prior PCR action and was filed after the statute of limitations had 

expired. 

By: 

~ 
P88Ria~ \z...., 2012 . 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTT 
Senior Assistant Deputy Attorney General 

KAREN C. RATIGAN 
Assistant Deputy Attorney General 

P.O. Box 11549 
Columbia, S.C. 29211 
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STATE OF SOUTH CAROLINA 
IN THE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE 

2011-CP-23-6133 

TIMOTHY DARRELL DAVIS, 291299 

) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Applicant, 

vs AFFIDAVIT OF SERVICE BY MAIL 

STATE OF SOUTH CAROLINA, 

Respondent. 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this is a 
proper circumstance of service by mail. 

3. I have this day served a copy of the Return and Motion to Dismiss in the above-captioned matter 
on the following person by depositing same in the United States mail, postage prepaid: 

Timothy Darrell Davis, 291299 
Perry Correctional Institution 
430 Oaklawn Road 
Pelzer SC 29669 

DATED this 12th day of March, 2012. 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 
) 

Timothy Darrell Davis, ) 
S.C.D.C. No. 291299, ) 

) 
Applicant, ) 

) 
v. ) 

) 
State of South Carolina, ) 

) 
Respondent. ) 

----------------------~) 

IN THE COURT OF COMMON PLEAS 
2011-CP-23-6133 

CONDITIONAL ORDE~.OF DISWSSAL 
.. ; t.~J 

. _- . .') ::.' . .:J 

.~ ..... 

,_.,J 

This matter comes before the Court by way of an application for post-conviction relief 

(PCR) filed September 14, 2011. The Respondent made its Return, requesting the application be 

. summarily dismissed. 

I. 

The Applicant is confined in the South Carolina Department of Corrections pursuant to 

orders of commitment of the Clerk of Court for Greenville County. The Applicant was indicted 

at the April 2002 term of the Greenville County Grand Jury for murder (2002-GS-23-2623). He 

was represented by C. Timothy Sullivan, Esquire. 

After the State called the case to trial, the Applicant was found guilty. On March 5, 

2003, the Honorable C. Victor Pyle, Jr. sentenced the Applicant to life imprisonment. 

A notice of appeal was filed at the South Carolina Court of Appeals. Robert M. Dudek, 

Esquire of the South Carolina Office of Appellate Defense perfected the appeal. The Court of 

Appeals affirmed the Applicant's conviction and sentence. State v. Davis, Op. No. 2005-UP-lS2 

(S.C. Ct. App. filed March 4, 2005). The South Carolina Supreme Court denied the Applicant's 
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petition for writ of certiorari on November I, 2006. 

2007-CP-23-6216 

The Applicant filed a PCR application on September 21,2007 (2007-CP-23-6216). The 

Applicant raised the following issues: 

1. Ineffective assistance of trial counsel: 
a. "[R]efused and has failed in thorough investigations, not preparing 

for trial, not challenging false allegations· and failing to make 
objections during trial." 

b. "[R]efused and failed to interview and subpoena witnesses, 
records, and by not demanding complete discovery material." 

c. "[1]11 advising client on myriad of legal matters pre-trial and during 
trial." 

d. '~[R]efused and failed to develope and present effective defense 
strategies." 

2. Prosecutorialand law enforcement misconduct: 
a. Assistant solicitor Steinberg, Lt. Hamby, and Sgt. Guthrie 

"conspired to commit and did commit perjury." 
b. Assistant solicitor Steinberg "violated comports of Brady v.· 

Maryland in that certain discovery materials have been withheld." 
3. Ineffective assistance of appellate counsel: 

a. "[C]ounsel refused and has failed at communicating with 
Petitioner, providing documents from reasonable requests and 
overlooking mandates of statutory law." 

4. U.S. and S.C. Constitutional rights violations: 
a. Violation of First, Fourth, Fifth, Sixth, Eighth, and Fourteenth 

Amendments. 

An evidentiary hearing was convened on December 11, 2008 at the Greenville County 

Courthouse. After the Applicant successfully moved to relieve his appointed counsel, he 

proceeded pro se. The Honorable Edward W. Miller denied and dismissed the PCR application 

by order filed January 27,2009. 

The Applicant filed a notice of appeal. Robert M. Pachak, Esquire of the South Carolina 
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Office of Appellate Defense perfected the appeal in the fonn of a Johnson I petition and the 

Applicant submitted a pro se petition. The South Carolina Supreme Court denied the petition for 

writ of certiorari on October 20, 2011. 

2010-CP-23-8436 

The Applicant filed a PCR application on October 13, 2010 (201O-CP-23-8436). The 

Applicant raised the following issue: 

1. "Substantial change in law and rights regarding conflicting jury 
instructions in violation of State and Federal Constitutions." 

The Respondent filed a return and motion to dismiss, arguing the application was 

untimely and successive. The Honorable Robin B. Stilwell issued a conditional order of 

dismissal dated February 22, 2011 and filed February 28, 2011. Judge Stilwell issued a final 

order dated April 20,2011 and filed April 29, 2011. Though the Applicant filed a motion to alter 

or amend judgment, pursuant to Rule 59(e), SCRCP, the Honorable D. Garrison Hill denied the 

motion by order dated May 23,2011 and filed May 25,2011. 

The Applicant filed a timely notice of appeal. The South Carolina Supreme Court 

required the Applicant - pursuant to Rule 243(c), SCACR - to show an arguable reason why the 

denial of his application was improper. In an order of dismissal dated July 19, 2011, the 

Supreme Court found the Applicant failed to meet his burden in this regard. 

Federal Habeas Corpus 

The Applicant filed a petition for writ of habeas corpus in the United States District Court 

for the District of South Carolina (4: ll-3263-DCN-TER). The Respondent has received an 

I Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988). 



" / 

extension in which to file its motion for summary judgment. As such, the matter is currently 

pending before the District Court. 

II. 

In his current PCR application, the Applicant alleges he IS being held In custody 

unlawfully for the following reasons: 

1. "Newly Discovered Evidence, pursuant to SC Code, § 17-27-45(C)." 
2. "Fraud Upon the Court and Sham Legal Process." 

a. The court of General Sessions was not convened when the Grand 
Jury returned the true-billed indictment. 

3. "Prosecutorial Misconduct." 

III. 

This Court finds this matter should be summarily dismissed because the Applicant has 

failed to comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.c. 

Code Ann. §§ 17-27-10, et. seq. (2003). Specifically, South Carolina Code Ann. § 17-27-45(a) 

reads as follows: 

An application for relief filed pursuant to this chapter must be filed within one 
year after the entry of a judgment of conviction or within one year after the 
sending ofthe remittitur to the lower court from an appeal or the filing ofthe final 
decision upon an appeal, whichever is later. 

The South Carolina Supreme Court has held that the statute of limitations shall apply to all 

applications filed after July 1,1996. See Peloquin v. State, 321 S.C. 468,469 S.E.2d 606 (1996). 

The Applicant was convicted of the offense he challenges in this application on March 5, 2003 

and the South Carolina Supreme Court denied the Applicant's petition for writ of certiorari on 

November 1, 2006. The Applicant was therefore required to file his application before 

November 1, 2007. This application was filed on September 14, 2011, which was more than 

three (3-) years and ten (10) months after the statutory filing period had expired. 



A motion for summary judgment may properly be used to raise the defense of statute of 

limitations. See McDonnell v. Consolidated Sch. Dist. Of Aiken, 315 S.C. 487, 489, 445 S.E.2d 

638,639 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to 

"grant a motion by either party for summary disposition of [an] application when it appears from 

the pleadings . . . that there is no genuine issue of material fact and that the moving party is 

entitled to judgment as a matter of law." 

IV. 

This Court further finds the current application should also be dismissed because it is 

successive to the previous applications for post-conviction relief. Successive applications for 

post-conviction relief are disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 

(1980). South Carolina Code Ann. § 17-27-90 (2003) states: 

All grounds for relief available to an applicant under this chapter must be raised in 
his original, supplemental or amended application. Any ground finally 
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in 
the proceeding that resulted in the conviction or sentence or in any other 
proceeding the applicant has taken to secure relief, may not be the basis for a 
subsequent application, unless the court finds a ground for relief asserted which 
for sufficient reason was not asserted or was inadequately raised in the original, 
supplemental or amended application. 

Under this statute, successive post-conviction relief applications are forbidden unless an 

applicant can point to a "sufficient reason" why new grounds for relief were not raised or were 

not properly raised in previous applications. Aice v. State, 305 S.c. 448, 450, 409 S.E.2d 392, 

394 (1991). Any new ground raised in a subsequent application is limited to those grounds that 

"could not have been raised ... in the previous application." Id. (emphasis in original). If the 

Applicant could have raised these allegations in a previous application, then the Applicant may 

not raise those grounds in successive applications. Id. The Ap}1licant bears the burden of 

(<:if] 
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showing that the allegations could not have been raised previously. Id. 

As the Applicant has failed to present any reasons why he could not have raised the 

current allegations in his previous post-conviction relief applications, the application is 

dismissed. 

V. 

This Court finds the Applicant's claim of newly- or after-discovered evidence is without 

merit. For an applicant to be granted a new trial based on after-discovered evidence, he must 

show the evidence: (1) is such that it would probably change the result if a new trial were 

granted; (2) has been discovered since the trial; (3) could not in the exercise of due diligence 

have been discovered prior to the trial; (4) is material; and (5) is not merely cumulative or 

impeaching. State v. Mercer, 381 S.c. 149, 166,672 S.E.2d 556, 565 (2009) (citation omitted). 

This Court finds the Applicant has not shown that the alleged evidence meets any of the 

requirements for after-discovered evidence. Most importantly, the "new evidence" offered by 

the Applicant is not material to the issue of guilt or innocence, and probably would not change 

the result if a new trial was had. See id. This allegation is dismissed. 

VI. 

This Court finds the Applicant's argument that the Grand Jury was not scheduled to 

convene when his indictment was signed is without merit. While terms of court are technically 

prescribed by statute, this Court notes general sessions matters may be transacted during 

common pleas terms of court and vice versa. See S.c. Code Ann. §§ 14-5-410, -420 (Supp. 

2003). 
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VII. 

Based upon its review of the pleadings in this matter, this Court expresses its intent to 

summarily dismiss this matter unless the Applicant advises this Court with specific reasons, 

factual or legal, why it should not dismiss the matter in its entirety. The Applicant is granted 

twenty (20) days from the date of service of this Order upon him to show why this Order should 

not become final by filing any reasons he may have with the Clerk of Court for Greenville 

County, South Caroli!la, and also by filing a copy of his reasons with the Office of the Attorney 

General, Attn: Karen C. Ratigan, Post Office Box 11549, Columbia, South Carolina, 29211. 

L' ~\ ~ 
AND IT IS SO ORDERED this ~ day of CQ[ (/6 , 2012. 

~'KP\" ; \ \ l ,South Carolina. 

~~ 
G. Edward Welmaker 
Chief Administrative Judge 
Thirteenth Judicial Circuit 

7 
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS 
Post Office Box 21787 - Columbia, South Carolina 29221 

Pursuant to Rule 4(d)(2) of the South Carolina Rules of Civil Procedure, the Director of the South 

Carolina Department of Corrections has designated Otc. 3· I a (Server) 

as his duly authorized agent for the purpose of making service of the process on the below named 

individual. 

) STATE OF SOUTH CAROLINA 

COUNTY OF Geeb)1Vt'!lt 
) AFFIDAVIT OF PERSONAL SERVICE 
) 

On this Ig fA day of B pQ.i I 2012, I served the _Conditional Order of 

Dismissal~, on Inmate _Timothy Darrell Davis_, SCDC Inmate #_291299_, by delivering 

personally and leaving a copy of the same at _Perry_ Correctional Institution, 

Pdz£e) ~ Deponent is not a party to this action. 

Y __ ~~~~~'~L~'~~/~--~~~~~ ____ __ 

?sci3e" Server 

EFORE ME 

+1-1-'-/'<..=..'-1----, 20 12 

./---.§~-J.~~:...!::I.d~~~---- (L.S.) 

Notary Public for South Carolilla 

iv!y Commission Expires: 1/-»~-c:J.Oi?d 

ADMISSION OF SERVICE 

Service of a copy of the within Conditional Order of Dismissal i< admitted at the South 

Carolina Department of Corrections (_-4-a~'V"-,·:-e.:;;".=t-rt---.---
fllstjllltion), -..l.M.....l.·',.t::...;L.<.!Z""'b=:.-7':.>.:/2

Cr
.J _. -=_j:::--'-=C-=-', ___ _ -=G=-,,=e._c-=c=7)-'-'--V-'--,,-'-II->(:.=---___ County, SC 

j ' 4" ,.,1-- /) () 2 'j this _~ - day of_--<-ffYL-1/=' ;..:...'-,--' __ , 2012. 
I /7 

,.~~.?J // 
1/·- #~ . / . 

slL . . :.77..... /.../--" 

Correctiollal 

Illmate/ - , . ..-,. ':') _ ... (j 0 
sene {1I/11ale #: <::'- (; I L..t~ ./ 

20 II-C P-23-6133 



STATE OF, SOUTH CAROLINA 

COUNTY OF GREENVILLE 

'fimothf D. Da'Ii.:>, ~2~l299, 

v. 

State of South Cacolina, 

Resi?ondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

I. 

1.-- , 
( '--" '-

THE COURT OF COMMON PLEAS 

13th Judicial Circuit 

CiA No. 20ll-CP-23-6l33 

REPLY AND OBJECTI9N2 .::5 
TO RESPONDENT is RETURN '''' 
AND MOTION TO DISMi~$ 

, ~ .," 

PROCEDURAL HISTORY 

On, oc about, March 4-5, 2003, at a Gc~~nville Countj - Couce 

of Genecal Sessions, AeJi?licane (Davis),while cei?ce.:k:lltE:d b/' Mr. 

Timothl Sullivan, Esq.; Gceenville Countl Public D<?feu.:ie Office, 

was cony i c ted 0 f illucdec ( 2002-GS-23-2623] duc i nS:J a J uc I t c i al 

held befoce th<? Honocable C. Victor Pile, Jr. 

d life sentence without eJ0ssibilitj of eJdcole. Davis' attocn<?f 

filed foc ai?eJeal to the SC Couct of AeJt.leals who, conseyuentlj, 

afficllled the cOCi-liction/;;;dlc2I1ce, March 4, 2005 (State v. Davis, 

0eJ. No. 2005-UP-l52]; ceheaciny dnd cecciot.:aci d<?nieo June 22, 

2006 and November I, 2006, c<?st.I<?ccivel{. 

On SetJtember 21, 2007, Da-li;;; fil02d his ficdt ai?t.llicatioll toc 

t.lOst-cof:viction celi02f (PCR) (2007-CP-23-6216], r:.c 

Code of La'"" Alln., §. LI'-2"1-45(A). On SetJtember 24, 2008, dll 

initial evidentiaci heacin'::! '.Jas held betoce the Honocable Carmen 

T. Mullen, whecein Ai?t.llicant c2stifi~d chat h~ had be02n delli02d 

access to his tcial tcansccieJt dnd Illoileu to celiE:ve PCR coull;;;el. 

Heaciny was defecced ulltil Clext tecul of couct toe PCR 

i?cocet::dinys. 

Betweell heacillY.:i, Oavi.;; filco focHial t-lotion(5) to ReliC've 

Counsel cequestiilY ceat.li?ointHl~nt and ioe COlltiJlUdIlC';:. 

Aftec a heacin-:j 011 Da-lis' ancillaC{ WOCiOil!:>, d deCOllO e"i.oeB8~8£c4 

:liC:uciil':1 ./-:i.:i ~12LCl, Decembec 21, 2008, ()etocc che 1iolluCdOlc Edward 

f 



w. Miller. o u c i n ~ t h 2 III 0 t ion she a c i ny, J u d '.:J <? 1'1 i 11 e c c eli eve d l? C R 

counsel foc cause, but denl.::d A~~licant' S Notion Eoc Contilluance 

and cE:a~~oi ntlllE:n t of counSE: 1. cOill~e 11 i ny A~~l i can t to ce~c;;:s.::n t, 

2co se. 

'rhat aftecnooCl, thE: PCR evidentiacj heaciny was neld, 

whecein, Davis testified alony with Res~ondeClt. Tiulothj Sullivan 

and, Mr. Howard Steinberg, Assistant Solicitoc, both beio-j 

ce~cesented bi' Ms. Karen C. Ratigan, AS::iistant AttocCiel Geilecal. 

Jud~e l'-1illec, ocalll denied Davis' ~O::it-collvi~tio!l c""lier on 

c""..;ocd, diswissill-j th.? illdtt2C 'OJ fociilcil uL.-dec Januaci 21, 2009. 

Da'/is cilllell filed I'-lotioll to Altec/Amelld Jud'jeHl;;:nt (SCRC?, Rule 

59(e)], which the Couct also denied, March 10, 2009. 

Davis then tiillell filed Notice of A~~""al. Mr. Rober t M. 

Pachak, Esq. ; SCCIO D2tense, a~~ointed co 

cetJcesen t Da vis. Soon theceaft.::c, ~ucsuant to Johnson v. SCdce, 

364 S • E • 2 d 20 .l (1 ':) U 8 ), a el tJ ell ate co u II s elf i 1 e d a " no ill e c i c s " 

Pet i t ion f 0 c IV cit 0 iCe c t i 0 c a c i d II d j\10 t i O!l t 0 be R eli eve d , d 1 0 n-j 

with ail incoHiellete A~elendix. 

i'lotion to SU~ellelljent Recocd -- ce'-1uesciny chac a~el211ate cuuil.:i21 

be dice-.:ced to bcill':;j o<\~~;;:ndix into ,,;uHl~lidIlC2 -- of whi.;,;h, Ch2 SC 

Su~,elil': Coucc -jcdllced, Februarl 17,2010. 

Aft.:c th.:::: A~~endi.< 'tJd.:i bcou.,;ht iutu ~oniocujicf' Davi.:i iileo 

P.::::tition foc ~"cic of C2ccioCdCi, October 28, 2010, foc 

the Couct' s cOll.:iidecatioll, w[12Ce111, Ddv'i.:i cdis""d .:ieVCiI (l) lS.:iU;;:.:i 

On October 20, 2011, tn"" SC 

counsel'.:;, ., f10-,Ii<:C i C.:i", Jonnson 

tJetitioll roc i'ICic ot CeCC10CaC1. .i1.U10UC ,;,;ollsiaeCaC1.Qil or cn; 

ill2Cics cOlltdi!led ,tJitl1ill Davis' ~L.·o .:ii:: ~;;:cicioll; Rehedcill'j' 211 

banc, ~coceducal1j d'::lli;;:d ill cCcoc, Auyust 5, 2011. 

'iJhen Davis filed Noci";2 of A~~""dl fcolil the ::ic.::>t PCR, .::I lid 

Ci U C 1. n oj its tJ 2 II d '" n C I, i 1 -;: C i uii:::l i t i. 1 c (J a .:.; e"; u II CI I? eRa ~ ~ 1 i C Q C i u II, 

Octobec 6, 2010, e;JUC.::>UaIlC to .:;tatuCocl t'covi.sioil of ::;C C.:;de '-I[ 

La .... , Ann.,) 17-27-4S(l3) (2010-CP-23-8436], oa.:3E:C1 u~on "ne w 11 

StaCe v. S;;:lcnec, 612 S. E. 2d 802 (O..::c. 200~). 

dt"'~ointinent of coullsel dllCl 2videntiaci ncdcill,:!, 



Ocdec dated A~cil 20, 2011, ci12 PCR dctiQIl .... d3 ti12!1 3UHIllidCilj 

dislliisSed bj the Honocable Robin B. StillJEdl. du.;:: co R2S!!01ldeflC' S 

liIi3Ce!!c.;::sentation ot fact:;; and celiancc-

conclusion of law; chat Davis' second PCL-{ 

Davis tuctn",c fil.;::d ancill.:icj illocioilS 

and r·\o c i 011 to Al cec / Aillc-llci 

[SCRCP, Rule h~(2) J, , .... hich · .... c-ce fucth2c delli';::d, Mal 25, 2011 Uj 

the Honcabie, D. Gacrison Hill. 

Aftecwacd:;;, Davi:;; tilllc1j filed Nocice of A!!!!<=:al ce-,;acdill:j cne 

second PCR. Ho' ... evec, cJucsuant co SCACI-{, Rule 243(c), Ddvis .las 

c2,:!uiced bj the SC SU!!Celile Couct to sl1o .... cau:;;<=: foe che acJcJ2dl, c..) 

· ... hich l1e c2scJol1ded .... iti1 a Idotion, titled, 'CdLlS-=: ()f 

Accion. ' i'Jhece in, 

auchocitie;;; hi.:;; clailil c.,:1ied U:;Jon. AcJcJacellclj, dlid without 

cevie .... on the .Ilecit.:;;, che Honocdb12 Jean H. 'foaL Cniet Ju.:;cicc 

at eni2 SC SUcJcc-lIle C()uct, 3ulililldcilj di3illis';;20 Ddvi.:;;' acJcJedL Jull 

19, 201L wichouc cJcoo/i.oill:i ctllj tlfldln'j':; of facc, oc cUllclu.:;ioli 

of Id·". 

On SecJtelUber 14, 2011, Davia filed d tnica, [Jel-{ dcJt?Licacivll 

dlou·.j with 3ucJcJ0ccin,j ,\ffidcuic, r'1-=:1II0Cdlldulli of Ld· ... , dliO Exhibics 

8, (' 
'.{ c, !!UCSUdlit to staCutoCj of SC COde of 

Ann., i l7-27-45(C); "112..1 1 j cJi.sCvJeced eo/iaelice" 

[2011-CP-23-6133], ... hec",ili, he a1l",':J""o cuctnec :;Jco3ecutocidl 

illisconduct. In dcJdicioll to tn-=: PCR d:;JcJliicdtioil, 

f i 1 e d i" 0 t ion co Set-Asiae/Vdcate [SCRC[J, 

60 ( a) ( J )], ·~d U::j ill":! 

III 1 .5 con d u c C • 'rhO:: COUCL., 

f':"cJl.:.illdci0il, is;;;u,~(J d ?uclIl-4 U,.-aec, Nov""ubec 30, 2012, ,:H'jil-=:O OJ 

3 u ci ';I 2 S [ i i ..... '" 11, cL: ill i 1I:i [n e '(j U ( :J ) ~'k) [ i VlI' .. i [n 0 u C d II j fill cJ i II ':J,J 

oft a c.: CUd 1, 0 ~- -.: () II C 1 u S i () II ''; f L d .... 

Ti12f1, on November 22, 

"Anci-[2ci:oci.:;;t Deach 

201L dilcJ 

2<:1101c/ Ac.:c" 

:;JUC':;Udll[ 

(AED~ A) , 

[0 

lC,J 

cn..: UIl", (L) j2ctC ,Jc<J.t:.uce U[ li"licatioll;:), DoII'i3 filc:d "" e'..:citiun 

: 0 C ~'J C i [ 0 r H d be d .:; Co c ~ U;:; 0 cJ c:l 1 i c.: c.\ [ 1 011 , ~ u C ,J U d II C t 0 U . S . C . 2 U, ) 

,:;;Cdtc:'::; ili';jn':::;3c c.:oucc cielli-=:o c2ccioCdCi vii :11.:; tiC.Jt e'eR ClCC1Qli, 



Od..;i;:; .Jd~ c2,:!uic2cJ b/ ldw to til", foc [2d",cal hdbed;:; COCciu;:; 

e21i2f · ... ithin on2 ll) /<2dC dft~c th: '::oll..;i.;;cioll b2Cdll12 filldl 

( III i n u 3 C i lil2 t d !< en i!l f i 1 i II ':i f i c.::; C r C R); on 1 i foe t i ( 40 ) ci d / ;:; 

c2ii1diil<2d foc which Oav'io3 could file foe c202cdl hab<2d;:; cocl!u;:; 

c2li.~f. 

SO, 

"Uli.xed el2tition" COlltdillill':;j 2xhdU;:;t<::0 dlld UII2.,llCiU,;;c,,"d claiiil.:.i l f1<.: 

wd'::; fucthee ee'-1uic-:d to fil~ r'lotioll CU AlIlelio oci.,jindl i..:occul 

bdbed;:; cocclu;:; dl!.:Jlicdtio,1; wilieh rIC oio Oll Januaej 3, 2012 , 

C2'-1u<2!3tin':i ti1dC "GCOUIIO t'i";2", COilCdillill':;j IlIdCC2cs ... itnifl cne 

thicd 2eR , now cldldill:i 1il ;:;tdte eoucc , 0·2 ceiill!ocdcill :3u':;;l!&ilci~a 

dnd/oc .... ithdcdWIl. \'11Chill hi;:; cll.l-:1I0"1<2l1t , dlld I!UC.::iUclIlC co HU.:.ie v. 

LUfld/, od..;i;:; fucch~c C-2':!U2;:;C<::<.i tnc i1c10<2d;:; cocl!U.:.i aCCiOIi 0<2 .:.iCdl..::d 

d n d / 0 C h e 1 (j i II d be I d II C 2 I!;; II din ':i 0 ute 0 IU .::: 0 f C 11<:: 3 CdC <: f> CR.. 

Th2Ci:::::ifcec, on Febeuael 3, 2012 R.':::;:;l!olld~llt [il~d i'lucioil tvc. 

E,(t2il.sion of T i hI"" roc to 

fL:lbe,.:i,s COCciU;:; aell!licdCi011, Cil2 

R2;:;I!0ild2I1C [UCCi12C fi120 i{23 .. ..IOil.:;;-:­

Aiii2ndiu211 t I Fabeuae j 29, 2012, chen 

R"::CUCfl d:jClill.:;;t ch<2 

u. s. Di':;;C4:i;,;t Couet :;jCclilCcd. 

111 Oeli...Io;:;icioll C0 f'2ticivIl2C'.:.i 

fi 1':0 cneic R-:-tUCIl, t'leldOCdilduid 

alld ['lotiOIl roc SUlillilaCl JUci';i2I1k:lIC cl.,jalll.:.iC 

COCclUS dcll!liedtioll , Maeeh 5, 2012. 

~-Ji. t n i jJ 00 C h ~ 2 d '" ~: a 1 C ..::.; .! () r I;:; ,;;, ;:; I 

atldtt2C;:; cOlicaillcCl 

.!COcJ<2C 1/ 0..:: 101l"::j':> 

b,;;,,;;,fI [.Jill tl-':dCcJ 

I:: [dCC! 

cl(";ci0111 el"::lluill:;j 111, dila .... Ill..;!] 

";\Ju .. -c (jilC it en..).;c "i.:.lCC;,;;:C':> fla-/"" 

c-':::";~lIell c.n..::ic 

dd/::; Que ..)f C i hI":: 1 iii i old C i U II 0 [ ;:; C ;;1 C U C () 1-- ! .L ;;J ... d II (j C u 1 c .j .J 1: 

lfl oel.!oditioll to ?<2citioil-:.:c'.ci .,jldc"cJ . .lcllt dd "'"\Joe" -.lliU ':;j.'·ollc",a 

2eticioll":: .. · eiid":: tu file -:iii .:i 111":: nci2,j c-'ctici01l (vi.: ll::lb2d':;; COCelu;,;i 

:i~.Jellicdci.oCl d,':;; ci iiidCt2C . .:..t' ·";·:JUC.:i2, ..:i.Cld::l ::-,1.-,.)(;.;:cJuccjl . .JLL.J.-iC1l1";cd 

Und2C ?,{CP , Hul-c: !~(.:l). 
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II. 

REPLY , OBJECTION 

This Replt and Objection is before this Court in res~onse to 

Respondent's. Return and Motion to Disllliss ayainst Ap~licant' s 

above-eeferenced PCR action, to which Applicant .... ould show the 

following: 

A. Applicant first objects to ani consideration being given to 

RestJondent's untililelt Return. Res~ondcnt has Just recentli filed 

their Return a~peoximatell ninetl (90) dais out of time, six (6) 

months aftee A~plicant filed his initial pleadiny. A~~licant 

submi ts that pursuant to SCRCP, Rule 12 (a), Res~ondent .... as onll 

allowed ninetl (90) dais to file Return to the PCR application 

wherein thei were required to raise all defenses, of .... hich thel 

failed to execute. 

Second, neither did RestJondant iIIotion the Couet for extension 

of time, nor did the Court formalli grant, ~ s~onte, RestJ0ndent 

additional time to file their Retuen. 81 o~eration of laloJ and 

proceduee, this Court should ignoee Res~ondent's defensive 

pleadings and yrant A~plicant eelief he seeks bl Default 

Judyement as matter of course~"'andf. in the inteeest of Justicl:? 
,: .. \ 

8. Ass U 111 i n 'j a e Ij u end 0 t hac 

geanted Default Judgement 

A/?plicant Hlal not be entitled to oe 

based u/?on Respondent's untimell 

eeturn, this Court should nonetheless den I Res~olldent's Motion to 

Because, conteael 

application is not 

to theie assertions, PCR 

successive and 

material fact and laloJ in conteoveesi' 

magnitude; 

peesents genuine issues of 

IoJhich ace of constitutional 

1. At-Iplicant contends that due to secret nature of ~ cJdrt<:, 

.:jeand Juel tJeocedures eUltJlo/ed to conduct tJeesentlilent, 
I -i 

cevie .... , dnd delibeeat-e, evidence, neither A~cJlicant noe his 

dttorne/' were able to discern the leyalitl oe ~rocedural 

coreectness of the ex pdrte ~coceediny. The.c2Io.ce, 



defense .... ould not have known to challen,:!<: che jucisdicciJil 

and/or legaliti of the indictment ~rior to tcial oc on 

a~~eal; thece .... ece no a~tJact:nt defects on, oc .... ithin the 

indictment, causing the question 

instance. See, State v. Richacdson, 

co acise in the 

146 S.E. 676 (1928) 

ficst 

Nor did the At->t->licant ever "kno .... in':!li' voluntarili, or 

intelligentll waive" the issue(s) of Jurisdiction and/oc 

legalit/ as .... ould also be requiced b, 5C Code of La .... , § 

17-27-90. In deed, there .... ould have been no aptJacent reason 

for ani one to chall enSi e or make i n~u i r i on the sub J ec t 

because it is t->cesumed that ~ tJacte ~coceedin'::is are re'::iulac 

and conducted .... ithin conforillitl and allo .... ance of statutoci 

la .... s. Sec Stdte 'I. JaHles, 472 5.E.2d 30 (1996) ("Absence of 

ev i denct: to the con t rdC I' ce,:! ulac i tl and legal i tf of 

~coceedin'::j before '::irand JUc I is ~resufDed.") (elll~hsis 

sup p lie d ) C f. ~-v eat he c s v . S tat e , 4 5 ~ S. E. 2 d 838 (1 99 S ); see 

also, State v. Tholllpson, 409 S.E.2d 420 (Ct.A~~. 1991). 

2. AtJplicant assects he .... as unable to caise oc act upon this 

ne .... evidence and claim of due ~cocess violation until he .... as 

abl e to vee if / his all ega t ions tncou':!n 1 e,:!al ceseaccl1 and 

i n qui c i .... i t h the S C Co u etA d III i n i s tea t ion C a':l a L.- din ':l the t e c Iii.::> 

of court ocdeced b/ the SC SupceHie Court. It is clearl/ 

sho .... n b/ Applicant's exhibits, filed witn the PCR a~t->lication 

.S: Memorandum of La .... , that ... ithin one ledr ot AcJ~J.icallc'.;i 

.£\ cJ r 1 1 ~ U U ~ , h.:.: f i 1 e d d S 'J 0 r Ii A f f ida vi t a f fir III i 11 '::j a.::; HI u c h; : 
;.l; ."7 ';-

that he recentl/ t:ound tnis intorlllation, and of hi.::> b.diet,. it 
/ \ 

constitutes and ~ualitie.::; as "ne .... l/ discoveced evidence." 

(See S: ct., date @ bottoill/ci'::jht of E.<hibit "8-1.2" (coucc 

calendacl .... / filiny date of PCR acJcJlication) 

3. AptJlicdllt 

t1elilocanduIII 0 f 

'..'h i ch manda ce 

further ~oints out that ill his sUt-'~ortiny 

Law, he ~cesented the Court with .::>tatutoci laws 

and yoveen Che t-'cocedures for Con'lenlll,:! the 

'jcand JUc/;. st-'ecificall/, ho .... , .. here, and .... hen tho.::;e ex cJarce 



~eoce~dinys ace to be held. 

4. Conteae/ to Res""ondent's ae<;jufllenc chat A""tJlicant's "new 

evidence" is not material to issue of guilt oe inllocenc.::, 

AfJtJlicant contends that bi::cause chel ',Jeee unlawfull, 

convened, if convenad de alL en", ':Jedlle .Juci Clad no Idwrul 

authoeitl to eeceive and delibeeate u""on ani <::vidence oe 

e e t u e n a "t e u <:: bill" in the fie s tin s tan c.:: • This face alon.:: 

wakes the is::>ue of yuilt oe innocence moot, since the teial 

couet lacked Jurisdiction, in t>eesonam, to tel the A""""licanc 

ut>on an unlawfull/ obtained indictment in the fiest ""lace. 

See, Evans v. State, 611 S.E.2d 510 (2005) 

C. In theie Recuen and (-lotion co Dismiss, R<::s""ond<::nc's onl/ 

othee de fens.:: is that tJuesuant to SC Code of Law, §.~ 14-5-410, 

-420, "yeneeal 3e.::sioos luatt~e.;l liIal be tcafl3acced duein:; cOillillon 

tJ 1 e as· t e rillS of co u e t. and vic e II ~ C sa. " 

~resents aeyuabl<:: issues of fact and law; 

Th i s tenuous d~ fense 

1. A",,~licant. restJect.fullj ""oint.::> out chat RestJ0lld2nt concedes 

th<:: le':jal cOllclu.::;ioCl; Cilde [;:::..-.11.3 or cOur.-e ctL.-e: cJc02;;;ccib<::d bl 

stacucoc/ law', albeit "t.::chnical." Howe,,~c, in en.;? in.::;tallt 

case-/and'/ -,ucsuanc t.o stacutoc/ allowance, th~ SC Su-,e"'IlI'; J '-.:- ..-
Couet canceled those oei':3inal statutocj t",CillS, ordeein':j au 

indetJendent schedule of weekll t.eClilS toe the mOllth of A""cil -

2002. (See ""ceviousll filed e~hibic.::;; 8-1.1 & 1.2) 

2. A1thou':jh A""""licant concedes that SC COde of 
-...a:":'!.- )~ 

14-5-410, -420, in fact, .·00 allow both couct.::;, -jeni::cal 

.;lessions and COlUmon ""leas, to tcansact luat.tecs wit.hin eaCil 

othee's jucisdictioll, he c<::s""ectfulll contend.::; t.hat., 

'I C e c hili c a 11/, '" chi3 onli nOn-juCi 

lilattecs, cJce-tcial 

",tc. , ,:I no I enecetoc8, canno C be t h"" 

basis of Res""ond~f1t'.::; d~f"'lI.5e. FUIlOdlaieIltalll1 1t snould be 

loyicalll undecstood that, e" cJacte, illdictwene ""coc~edill'j;;; 

1 



ace held befoc.:- Jucii:::s whec<;: evidence is heaCd, in~uici.;:s 

made, and delibecation takes ~lace. 

3. rCom a ~ucell Jucisdictional stand j:Joint, 

fucthec contends that this Couct and the R.;:s~OndE:llt nallE: all 

ethical dutl and obliyation to acknowled~e and follo'ool all 

a~~l i cabl e la \oIS ce~acd i n':;j ~cocess and j:Jcoci:::duce, alld not to 

do so, cesul ts in fundamentdl v iolat iOIl of due tJcoce.:5S dlld 

equal ~cotection of lalo/; SC Const., Act. I, ) 3. If tne 

'-:Jcand JUc / did indeed meet -- some .. neee othee than the COUI.-t 

of Genecal Sessions -- to ceceil/e dlld delibecate evidenc<£: ::;0 

::;olicitoc could obtain d "tcue bill" a':laiCl.:5t A.~~licdilt, the/ 

·,Jece nonethele::;s ce'-1uieed, 0/ "technicctl" o~.;:catioll of ldw, 

to convene ducill~ "Couct of Gelleeal SE:ssiofls," 1I0t "Couet of 

COllllllon Pleas," 1I0t "Falilil" CouCt," oc Just an/ "ciccuit 

couct,". Olle of the ceasons foc this, intee alid, is thdt 

Coucts of COli/won P1E:as do not have ]ucisdiction ol/ec cciitlindl 

lIlattec.:5. State v. Fundecbuck, l':H S.E.2d 52U (1~72). 

4. A~~licant 

ce:jacdin':;j the 

l1ecebl cha11.::n':;jes th.;: illcoIi':;jcuellt 

State's ~eoceducal icce':lulacit~~~ of its ':lCdlld 

JUc/ ~coce.::din~/i' foe oocainin-:;j ilis CCi"lill01 indi...:tillent. Tne 

t! 1 u i Cl "j II d 01..- ci L 11·.::1 I.: / ,<I ~ ,;1: I L i I ;j v [ :~ n '" .L.::i Ii ':1 U.:.1 ;j';;: '" III t! 1 u / e d " i C 11 i II 

na.:; .:5 I .:5 t e III 0 t i Cd 11 I to IlIedll 

.:iOiit~tni;~':1 it do~s 'lot; i.E:., that tn~ C~C!tll "':j~I!:-!"..lL .::--=;j3i(,,!~1:::) 

coucc" i.3 ,s/110djIllOUS [i::'-!ual ill Iileanill:d · .. itn .c.n.: techl, 
(,..- i-! t< £"1 r::: \ . {J .... -] ,I ... -:; 

"c.:iccuic couet, '~\J...:s- a.f.-';judbl~~~'-[0cced COII.:5ccuctioll O[ 01e 

iii E: ani n y .;) , d n d con t c i 0 utE: S cot he 0 II ':J 0 1 n';j " i old t i 0 II 0 f 

At! t! 1 i Cd n c '::; ~ co c e due a 1 due t! C 0 C e.:5 sci ~ hc .:5 ills ~ ice 0 f d icc U Iii 

lf1 StdC':: 1/. Gellcc/, 610 s.E.2d 494 (200':». 

Thecetoc.::, dnd bas.::d 

II1-

CONCLUSION 



of ~ contcovecsf ce':1dcdin':1 the iIlaeecia1 fact aod law t,->ce;;;ented 

heceio, Ae-It,->licant cetie-lE:ctfulll ceyuests and woula 1I10'/e ehi~ Couct: 

coulI~el foe and ;;;chedule an e'/ideneiacI h':dCill-j, 

theeebf ulakin:l al10wdllce foc full h<:::acill';j on ehe illdttec dlld 

fucthee the discovecf t,->cocess. OC, 111 the a1teclldeiv'e, chi;;; 

Couet iildf ::;cant ct::lief Defau1e Judyelil2l1t foc 

Re':;e-Iondent',:; fdiluet:: to tiwell COllle-lll · .... ieh dlld fo110 ... .;;;tdtutOC, 

ldW and ~eoceduce. 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 
) 

Timothy Darrell Davis, ) 
SoC.DoC. Noo 291299, ) 

) 
Applicant, ) 

) 
Vo ) 

) 
State of South Carolina, ) 

) 
Respondent. ) 

--------------------~) 

IN THE COURT OF COMMON PLEAS 
2011-CP-23-6133 

FINAL ORDER OF DISMISSAL 

This matter comes before the Court by way of an application for post-conviction relief 

(PCR) filed September 14,2011. The Respondent made its return on March 12,2012, requesting 

the application be summarily dismissed based upon the expiration of the statute of limitations 

and the presumption against successive peR applications. 

Pursuant to this request, and after reviewing the pleadings in this matter and all of the 

records attached thereto, this Court issued a Conditional Order of Dismissal signed March 14, 

2012 and filed March 30, 2012, provisionally denying and dismissing this action, while giving 

the Applicant twenty (20) days from the date of service of said Order in which to show why the 

dismissal should not become final. Attached to this Final Order and incorporated herein by 

reference is an Affidavit of Service dated April 18, 2012, serving the above-mentioned 

Conditional Order of Dismissal on the Applicant. 

In a document captioned "Reply and Objection to Respondent's Return and Motion to 

Dismiss" and filed April 9, 2012, the Applicant argues he is entitled to a default judgment. The 

Applicant argues this is not a successive PCR application. The Applicant argues his 



understanding of the "secret nature of ex parte, grand jury procedures" is new evidence. The 

Applicant argues he has suffered a violation of equal protection and due process because the 

Grand Jury was not convened at the appropriate time to return the indictment in his case. 

This Court has reviewed the Applicant's response to the Conditional Order of Dismissal 

in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not 

been shown why the Conditional Order of Dismissal should not become final. 

This Court notes the Applicant was convicted and sentenced on March 5, 2003, the South 

Carolina Court of Appeals affinned on March 4, 2005, and the South Carolina Supreme Court 

denied the subsequent petition for writ of certiorari on November 1, 2006. As this action was 

filed on September 14, 2011, it was clearly filed outside the expiration of the statute of 

limitations. See s.c. Code Ann. § 17-27-45(a) (Supp. 2003). This is the Applicant's third 

application for post-conviction relief. This Court notes that successive PCR applications are 

disfavored. See Land v. State, 274 S.c. 243, 246, 262 S.E.2d 735, 737 (1980). This Court finds 

the Applicant had the opportunity to litigate all issues related to his case at the evidentiary 

hearing for his first PCR application on December 11, 2008. See Odom v. State, 337 S.C. 256, 

261,523 S.E.2d 753, 755 (1999) ("[A]n applicant is entitled to a full adjudication on the merits 

of the original petition, or 'one bite at the apple. "'). 

This Court finds the Applicant's claim that the trial court lacked subject matter 

jurisdiction is without merit. Indictments are not jurisdictional in nature, they are merely notice 

documents. State v. Gentry, 363 S.c. 93, 610 S.E.2d 494 (2005). This Court finds the 

indictment for murder (2002-GS-23-2623) was true-billed and clearly adequate to provide notice 

of the charge the Applicant was facing. This Court finds the Applicant has failed to articulate 
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how the tenn of court in which the indictment was true-billed was both improper and served to 

deprive the trial court of jurisdiction in this case. 

This Court finds the Applicant's allegation of newly-discovered evidence is without 

merit. This Court finds the Applicant's alleged evidence has failed to prove any of the five (5) 

required elements of newly-discovered evidence. See State v. Mercer, 381 S.c. 149, 166,672 

S.E.2d 556, 565 (2009). The argument that the Applicant only recently learned about the 

statutory and legal authority related to his Grand Jury/subject matter jurisdiction issue is 

untenable. See Gregory v. Gregory, 292 S.C. 587, 589-90, 358 S.E.2d 144, 146 (1987) ("The 

legal axiom that ignorance of the law is no excuse has long been the law of this nation and 

state."); South Carolina Wildlife & Marine Res. Dep't v. Kunkle, 287 S.c. 177, 179, 336 S.E.2d 

468,469 (1985) ("[I]t is a well-settled maxim that ignorance of the law is no excuse."). 

This Court finds default judgment on behalf of the Applicant is not appropriate. 

Compliance with the time limits prescribed by s.c. Code Ann. § 17-27-70(a) (2003) is discre­

tionary with the court. Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392 (1973). Absent a 

showing of prejudice by the Applicant, the failure to file the Return and Motion to Dismiss 

within authorized time limits does not warrant granting the relief requested in the application. 

Kneece v. State, 269 s.c. 177,236 S.E.2d 746 (1977). This Court finds the Applicant has failed 

to show any prejudice resulted from the filing of the Return and Motion to Dismiss beyond the 

authorized time limits. 

IT IS THEREFORE ORDERED that, for the reasons set forth in this Court's 

Conditional Order of Dismissal, the PCR application is hereby denied and dismissed with 

prejudice. 

3 



This Court advises the Applicant that he must file a notice of intent to appeal within thirty 

(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His 

attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules 

for the appropriate procedures to foHow after notice of intent to appeal has been timely filed. 

AND IT IS SO ORDERED this ___ day of _________ , 2012. 

-------, South Carolina. 

G. Edward Welmaker 
Chief Administrative Judge 
Thirteenth Judicial Circuit 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 
) 

Timothy Darrell Davis, ) 
S.C.D.C. No. 291299, ) 

) 
Applicant, ) 

) 
v. ) 

) 
State of South Carolina, ) 

) 
Respondent. ) 

----------------------~) 

--------------------

IN THE COURT OF COMMON PLEAS 
2011-CP-23-6133 

RETURN TO MOTION TO ALTER OR 
AMEND THE ORDER OF DISMISSAL 

Respondent, by and through undersigned counsel, making Return to Applicant's "Motion 

to Alter/Amend Judgement or Grant Declaratory Judgment" dated June 30, 2012, would 

respectfully show unto this Court: 

I. The matter is before the Court by way of a post-conviction relief (PCR) 

application that was filed on September 14, 20 II. 

2. Respondent submitted a return on March 12, 2012, requesting the application be 

summarily dismissed based upon the expiration of the statute of limitations and the presumption 

against successive PCR applications. 

3. Respondent also submitted a conditional order of dismissal for review by the 

Chief Administrative Judge for the Thirteenth Circuit. 

4. The conditional order of dismissal was thereafter signed by the Honorable G. 

Edward Welmaker on March 14, 2012 and filed March 30, 2012. The conditional order of 

dismissal was personally served upon Applicant on April 18, 2012. 

5. After Applicant filed a documents captioned "Reply and Objection to 

Respondent's Return and Motion to Dismiss," Respondent submitted a proposed final order to. 



.i 

This final order was signed by Judge Welmaker on June 12, 2012 and filed on June 25, 2012. 

6. Applicant moves this Court to alter or amend the final order of dismissal, stating 

the order does not address the merits of all issues raised. 

7. Respondent submits the application was untimely because the statute of 

limitations begins from the date of conviction or date of direct appeal decision. 

8. Respondent submits this is the Applicant's third PCR application and all issues 

related to his conviction should have been raised at the hearing on the first PCR application. 

9. Respondent submits the final order incorporated all of the specific findings set 

forth in the conditional order of dismissal. 

10. Respondent submits this Court fully reviewed and properly ruled upon all issues 

and the "Motion to Alter/Amend Judgement or Grant Declaratory Judgment" should be denied. 

By: 

July~, 2012 
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Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTT 
Senior Assistant Deputy Attorney General 

KAREN C. RATIGAN 
Assistant Deputy Attorney General 
P.O. Box 11549 
Columbia, S.c. 29211 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE' 

TIMOTHY DARRELL DAVIS, 291299 

Applicant, 

vs 

STATE OF SOUTH CAROLINA, 

Respondent. 

) 
) 
) 

) 
) 
) 

) 
) 
) 
) 

) 
) 
) 
) 
) 

-----------------------------) 

IN THE COURT OF COMMON PLEAS 

2011-CP-23-6133 

AFFIDA VIT OF SERVICE BY MAIL 

I. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this is a 
proper circumstance of service by mail. 

3. I have this day served a copy of the Return to Motion to Alter or Amend the Order of 
Dismissal in the above-captioned matter on the following person by depositing same in the 
United States mail, postage prepaid: 

Timothy Darrell Davis, 291299 
Perry Correctional Institution 
430 Oaklawn Road 
Pelzer SC 29669 

DA TED this 10th day of July, 2012. 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

IN THE COURT OF COlvlMON PLEAS 

JUDGIVIENT IN A CIVIL CASE 
70\'1 !\ H ~ r-; Pt1 Ll: I 9 

CASE NO: 2011CP2~06f33'-

f i L C :) ~ :_ ~ ~. - ; !~. i C 0 U ~:, -:' 
C!,[E;~Y:LL~: ~~O. S,;·~, 

,,,,., . t. ~. • ~ ; -", .~ ~: ~", ~ ;! ~ ~ 

Timothy D Davis 291299 vs. South Carolina St~itc Of 

CHECK ONE: 

o JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict 
rendered. 

o DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and 
a lkcision renderl!d. 

o ACTION DISlvllSSED (CHECK R£'-lSON): o Rule 12(b). SCRCP: o Rule 41 (a), 

SCRCP (Vol. Nonsuit); o Rule 43(k), SCRCP (Sculed); o Other: ___________ _ 

o ACTION STRICKEN (CHECK REASON): o Rule 40(j) SCRCP; o Bankruptcy: 

o Binding arbitration, subject to right to restore to confirm, vacate or 1110dify arbitration award; o Other: __________________________________ _ 

o DIS~OSITION OF APPEAL TO THE CIRCUIT COURT (C/'IECK APPLICABLE BOX): 
o Affirmed; 0 Reversed; 0 Remanded; 

o Other: ------------------------------------------
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. 

IT IS ORDERED AND ADJUDGED: o See attached order: o Statement of Judgment by the Court: 

The Court has fully reviewed the JPplicant's Motion to Alter/Amend the Judgment or to Grant a Declaratory 
Judgment, along with the State's return thereto. In addition, the COllti has Jgain reviewed the entire tile, including 
pleadings Jncl prior orders. UPOIl slich examination, the ;\pplicant's Motion is respecfully DENIED. 

COllrt i?eporter: 

/\ 
i , (\ 

PRESIDING JUDGE - G Edward Wclmaker 

This judgment was enten:d on the 25th day ofJuIY,20' 2, and a copy l11ailed first class this1~h day of July, 20' 2, to 
attorneys of record or to parties (when appearing pro se) as follows: 

Timothy D Davis 291299 Perry Corr Instit/Q4B 222 
430 Oak lawn Rd Pelzer. SC 29669 

ATTORNEY(S) FOR THE PL\lNTIFF(S) 

CI'FUI{'\'I~:V1 
SCC:\ SCRel' r"rl11 ~ I<~\'i,~d ()hI21J(J~ 

KarcII Christillc Ibtigall PO [30.'\ 11549 Columbia. 
SC 29211 

.·\TTOJ{NEY(S) FOT{ THE DEFENDANT(S) 


