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FORM 5

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

TIMOTHY D. DAVIS, #291299,
Full name and prison number (it any) of Applicant.

State of South Carolina

IN THE COURT OF COMMON PLEAS

RERRS ?-231 063375

rr"!

APPLICATION FOR

POST COVVICTIOV RELIEF

COUNSEL & HBARING RBQUESTEI‘)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to

which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise

care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court

for the County in which the applicant was convicted.

l. Place of detention PERRY CORRECTIONAL INSTITUTE; 430 OAKLAWN RD.; PELZER, SC

2. Name and location of Court which imposed senterice _ COURT Of GENERAL SESSIONS

305 E‘.A.SI‘ ‘JORI‘H oIREEI‘ ’“R:‘CNVILLEZ.-

_._.:.m»\( ~‘ FaYA TR It nrv‘r\ <
SUlUndnnis) \ Y

5C

235601

4, The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(a) 2002-GS-23-2623 MURDER
(b)

(c) -

3. The date upon which sentence was imposed and the terms of the sentence:

(a) MARCH 5, 2003 LIFE WITHOUT PAROLE

(=) S

Revised 3/2003
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e

(c)
Check whether a finding of guilty was made:

(a) after a plea of guilty
(b)  after a plea of not guilty __ XXX
(¢) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
YES

If you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:

i South Cacolina Couct of Appeals

1. South Cacolina Supcemme Couct

Bil.

(b) the result in each such Court to which you appealed:
1. Conviction Afficmed

. Cectiocaci Denied

iil.

(c) the date of each such result:

1. _Febcuacy 1, 2005

ii. _Novembec 1, 2006

.

(d) if known, citations of any written opinion or orders entered pursuant to such
results:

1. _DAVIS v. STATE, Opinion No: 2005-UP-152 .

1.

If you answered “no” to (7), state your reasons for not so appealing:
(@

(b)
()

State concisely the grounds on which vou base vour allegation that you are being held in

custody unlawfully: «* Will fucthec amend at latec date **

Revised 3/2003
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11.

12.

13.

(a) Newly Discovered Evidence, pucsuant to SC Code, § 17-27-45(C)

(b) Frcaud Upon the Couct and Sham Legal Process

() Pcosecutorial Misconduct

State concisely and in the same order the facts which support each of the grounds set out

in (10): ** Will furthec amend at latec dace **

(a) Statutocy law pcovides pcocedure for subsequent PCR action

(b) Applicant’'s indictment fraudulently obtained by sham legal pcocess
(c) In effecting extcinsic fraud, Solicitor committed pecjucy

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? __ MO

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? YES

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? _NO

(d) any other petitions, motions or applications in this or any other Court? __YES

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(X b) the specific nature thereof:

1. Ficst PCR application and Rule 59(e) Motion
i1. Appeal from ficst PCR action
1. Second PCR application and Rule 59(e) Motion

1v. Appeal fcow second PCR action

(b) the name and location of the Court in which each was filed:

i. Court of Common Pleas - Geeenville, SC

11. S.C. Supceme Couct - Columbia, SC

1. Couct of Comnon Pleas - Greenville, SC

v, 5.C. Supreine Couct

(b)  the disposition thereof:
1. DENIED / DENIED

ii.  PENDING

1. DENIED / DENIED

Revised 3/2003
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14.

15.

16.

1.

L

iv. DISMISSED

(d) the date of each such disposition:
i Januacy 21, 2009 / Macch L0, 2009

1. PENDING

1i. Apcil 20, 20ll / May 23, 2011 v
Iv. July 19, 2011
(e) if known, citations of any written opinions or orders entered pursuant to each such

disposition: s
ALL UNKNOWN

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

NO N

If you answered “yes” to (14) identify:
(a) which grounds have been'presented:
ALL N / A

ii.

- (b) the proceedings in which each’ 'gro'u'nd was raised:

i. ALL N / A

il.

ii.

[f any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not 5

previously been presented:

(a) Because this cesults fcoin discovecy of new evidence o
(b) Extrinsic evidence unknown and cecently discoveced
(c) Extrinsic evidence unknown and cecently discoveced

Were you represented by an attorney at any time during the course of:

Revised 3/2003




18.

19.

20.

(a) 'yo»ur arfaignment and plea? _YES

_(b) : ‘your trial, if any? _YES

() your sentencing? _ YES

(d) . yourappeal, if any, from the judgment of conviction or the imposition of
“sentence? _YES_

(e) prepération, presentation or consideration of any petitions, motions or applications
with respec‘t to this conviction, which you filed? YES & NO

If you answered “yes” to one or more parts of (17), list:

(a) | the name and address of each attorney who represented you:

1. Timothy Sullivan; 1CO Williams St.; Geeenville, SC

1. Robect Dudek; SCCID-Appellate Defense; Columbia, SC

ii. Elizabeth Wiygul; 1Ol Whitsett St.; Geeenville, SC (Relieved)

(bf 5 procee nhgdskat Wht eaiS Ljiclﬁl a?toorgéy(}gﬁ‘esen%e%‘ y)‘a'

1. Ar:caigmnenc, Tcial, Sentencinyg

ii. Dicect Appeal
iil.  Figst PCR (latec celieved as counsel)
iv. Appeal from second PCR

State clearly the relief you seek in filing this application:

Set-aside or vacate .judgement of conviction & sentence

Are you now under sentence from any other court that you-have not challenged?

NO

*NJIE * Please see Exhibits A & B ond S Affidavit attached hecewith.

Revised 372003
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STATE OF SOUTH CAROLINA )
S ) VERIFICATION

County-of GREENVILLE )

I, Tunos ’éir?‘gaélu?)'f sz\lzc?r]flzl?gon my oath, depose and say that [ have subscribed to the foregoing

application; that [ know the contents thereof; that it includes every ground known to me for

vacating, setting aside or correcting the conviction and sentence attacked in this application; and

that the matters and allegations therein set forth are true. /j

SWORN to and subscribed before me this _{ ?sz: /Jr

day of 2017
VTN %/C Céuv(,/o\;(LS)
Notary Public
‘ /)
My Commission Expires/ Do/ b

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF
I‘unoth{ Davis, #291299
I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. In support of my application [ declare under penalty of perjury that the
following facts are true:

(H) [ am the applicant in this action and [ believe [ am entitled to redress.
(2) Because of my poverty [ am unable to pay the costs of said proceeding or give

security thereof. /
T,

/ Applicant

SWO or affirmed to and subscribed before me this
day of 20/ .

/(T(Lu,u( ﬂ_]/(@u, C/

Notary Pubhc

s

o /4

My Commission Expires;

Revised 3/2003
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) 13th Judicial Ciccuit

Timothy Davis, #291299,

c/a no: 2011-CP-23-£[33

)
) ~
Applicant, ) e
) STl e
V. ) SWORN AFFIDAVIT. <}
) IN SUPPORT OF' —
State of South Cacolina, ) PCR APPLICATION . F
) - -3
Respondent. ) -
) nd

I HEREBY AFFPIRM, upon my oath, that I am the Applicant hecein

captioned above, and imake the followiny stateament, bellieviny the

same to be tcue and accurate O the best of my knowleadye:

(L)

That, while pacticipating in legyal discussions with vacious
fellow 1inwmates ducring this past yeac, [ have discoveced a
potential lissue possessing sufficient legal itwmpoct to wake

fucchec collateral challenye agyainst wmy conviction;

That also, upon lilnvestcigating wmattecs and pcocesses 1n wy
own criminal case and upon ceseaccn of pectinent statutes
and case law cegacding those discussions, [ thea wade

ingquicy with S.C. Couct Administcation, an acm and/oc¢ ocanch

of the S.C. Supreme IThHuct. cegyuesting a "cectified tcua"
copy cF¥ theivr published calendar reflacting scheduled teacus
of court foc the wonth, day, and yeac wy iadictiment

(2002-GS-23-2326) was cecucned as "Tcue Bill" oy " the

Gceenville County ycand jucy lumpaneled ac chat tlime;

That on July 14, 20ll, [ ceceived the caquestced calendac
toc the Greenville County tecws of couct foc Apcil - 20u2,
and upon compacison of the dates shown in the calendac foc
Coucrts of Genecal Sessions, €o tne date pcinted on g

indictment, which 1lndicates wnen the ycand jucy convened Lo



hear evidence and deliberate, an appacent contcadiction in

the dates 1s cevealed, indicative of fcaud,

miscepcesentation, and pecjucy:

(4) And, that discovecry of this vaciance between the dates
listed in the calendac and that pcinted on the indictwment,
constitutes newly discovered evidence, and as such, focms
the basis by which the Applicant now initiates a subseguent
post-conviction celief action pucsuant to S.C. Code of Law.
§ 17-27-45(C).

AFPPIANT fucthecr sayeth naught.

Date: %ﬁgé;{ {ZO’/(
G¢deenville County

Timothy  Hdavis, 291299
Peccy C.I1. / Q4B-222
430 Oaklawn Road
Pelzec, SC 29669

SR AND SUBSCRIBED D befioce i, Chis
CZ4 4, of /@_QQ b o o1
/QQLLLL«qn'/¢b¢LZLLAJCéZ/%/

Notacy Pblic fac South Cacolima

ﬁV(bm&&ﬁdlE&iﬁﬁ:?d(‘“‘éi(/7,9ﬁ/é:




STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

COUNTY OF GREENVYILLE ) 13th Judicial Ciccuit

Timothy Davis, #291299, c/a No: ZOU-CP-13-6177F

Applicant,

Ve

AFFIDAVIT OF~

State of South Cacolina, SERVICE BY MAIL: ==

Respondent.

l. I aw the Applicant in the above-captioned action.

Reyulac coimmmunication by

mall exists throughout the State of
South Carcolina and that chis

is a propecr ciccumstance of
secvice by mail.

3. I have <this day secved/filed one (l) copy =each of cthe
: focegoiny document(s); PCR Application along with a Sworcn
Affidavit, and Exhibits A & B in the above-captioned mattec

upon the followiny person(s) by depositing same in the United
States Malil, postage pcepaid:

Hon. Paul B. Wickensiumec
Cleck of Couct
305 East Nocth Stceet
Greenville, SC 29601

Date: /)u@/edé,g[ '6; =24 [ «/r%/\-’y

Gedeaville County Timochy Ddvis, #291229

Peccy C.L. / Q4B 222
430 Oaklawn Road

Pelzec, SC 29669

SRN AND SBIRIBED O befoce e, this
LTl cay of pugTa i leess DL
QrLLLLk?f—/éhLLZKLCLfZZV
Notacy Rblic far Socuth Cacolima
My Cannissicn Expices: /{Au,u,/ux ’7, 2076

]




STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) 13th Judicial Ciccuit

Timothy Davis, #291299, C/A No: 2011-CP23+6133

Applicant,

i

Ve g
NOTICE AND MOTION-TO
SET ASIDB/VACATB:__t;.J;quBMwT

State of South Carolina,

o~
Respondent.

PLEASE TAKE NOTICE that Applicant captioned hecein above,
would cespectfully move, pco se, this Honocable Couct to issue an
ordec setting aside and/oc vacating Applicant's judyewment Of
conviction/sentence enteced in Grceenville County, Macch 5, 2003,
Dockelt DNumber: 2002-GS-23-2623. This Motion 1s pcopscly bpbefoce
the Couct pucsuant to Rule 71.l, SCRCP and S.C. Code Ann., 23

17-27-80. Accordingly, this wmotion 1s 1incocporated witn and
fucthec awended to Applicant's above-ceferenced PCR pcocess

pending.

THEREFORE, DoDcecing bpassd dpuir el 'i#caud Upon the Couct.”

Applicant heceby woves, pco se&, pucsuant co Rule 60(b)(3), SCRCP,

to have cthe Macch 5, 2003, judyement of coaviction/seatence
2nteced against him, set aside and/oc¢ vacated due ¢ fLacts and
law shown ceuacding this fcaud ar-d arber sisiazions -ooolzincd 2

within his suppocting Memocanduwm oL Law and Exhioits attached

hecewith and set out below:

e Eodafar 210, 200 Tz

Date: Gee=snville County Tlwoth// DAvis, #291299
Peccy STL. / QdB-222
430 Oaklawsu Road
Pelzec, 3C 29609

i Copy mailed to

Attorney Lenecal /A"ﬂ?l;mn'f‘
on _MNW / (& . Zeld .

—

|
l
|
!

[i]




STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) -13th Judicial Ciccuit

Timothy Davis, #291299, C/A No: 2011-CP-23-6133

)
)
Applicant, )
) ,
V. ) 2
‘ ) =
State of South Cacolina, ) 2
) —
Respondent. ) ~
) zZ
-
L
o~

NOW COMES the above-captioned Applicant, presenting the
foregoing Memorandum of Law with Supporting Exhibits Af B, & C.
Pucsuant to Rule 15(a), SCRCP, this Mewmocandum of Law, with
Exhibits A, B, and C, are heceby awmended to, and in suppoct of
the previously filed Post-Conviction Relief application, of
September 14, 20il, wunder the above-ceferenced civil action
number.

The Memocanduwm and Exhiblits attached hecewith ace pcopecly

before the Couct pucrsuant to statutocy law and cules of couct,

and ace therefore set out below:
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STATEMENT OF CASE

Pucsuant to commitwent ocdecs, Applicant/Pscicionec (Davis)
1s cuccently incaccecated within che South Cacolina Departument of
Coccections (SCDC) ac Peccy Coccectional Instcituce (Pesccy)
located 1n Pslzer, South Carcolina.

Davis was Luaicteu [Indictument No: 2002-GS-23-2623] and
convicted for mucdec ducing a jucy tcrcial convened at Geeznville
County =~ Court of Genecal Sessions, Macch 4-5, 2003. He was
sentenced theceaftec, to life without pacole, by pcesiding judye,
the Honocable, C. Victoc Pyle, Jc., J. The Gczenville Councy,
Assistant Solicitoc, Mc. Howard Steinbecy, Esq., cepcesented cthe
State, while Davis was cepresented by, Mc. Timothy Sullivan,
Esq., of the Greenville County Public Defenée Orfics. Davlis then
filed timel/ Noticve orf Appeal.

Tne 3¢ Couct Of Apgeals atfficmed Davis' convicrion/sencence,
‘Februacy 1, 2005. ([Op. No: 2005-uUP-152] Davis then filed
Pecition foc Reheaciny which was theceaftec denied, June 22, 2005
with cectiocaci beiuny denied Novewmbecr 1, 2006. Ducing appeal,
Davis was cepcesented by, Mr. Robect M. Dudek, Esqg., of the SC
Cowmmission on Indigent Defense (SCCiID). ResHOndeht was
cepcesented by the SC Office of Attocney Genecal.

Davis next tiwmely filed his ficst Post-Conviction Relist
‘pCr) application (C/A No: 2007-CP-23-62186] in the Gezenville
County, Couct of Cowwmon Pleas on Septembecr 21, 2007. Wheczugon,
December 21, 2008, a4 final evidentiacy hedacinyg was held csfocse
tha Honocable. Rdvard W. Millar, W 20 Clfocyusilil; uioswisssu
the PCR and siygned the Ocdec of Diswmissal, Januacy 21, 2009,
denying Davis PCR celief. Thereaftec, Davis timely filed Motion
to Altec/Amend Judgement [SCRCP, Rule 59(e)] which was also
denied by the PCR Couct, Macch 10, 2009. Initially, Davis was
cepcesented by, Mrcs. Elizabeth Wiygul, Esqg., wno was celieved as
couns=l at the hzacing. Reappolntiwent ang <odtlauance was
denied; the Couct compelling Davlis Lo act pco se. Ths Respondcit
4as cepresented by, Ms. Karen C. Ratigan, A.A.G., of the 3C

Office of Attocuey Genecal.




Davis tiwely filed Notice of Appeal which 1is cuccencly
pending 1in the SC Supceime Couct. He 1s rcepcesented by, Mrc.
Robert M. Pachak, Esq, of SCCID-Appellate Defensse who,
consequently has filed a "no-mecits" Johnson petition foc wcit of
certiocaci. Davis then filed intecmediate wmotions and his own

petition foc wcit of cectlocaci, pco se, as pcovided foc by che

SC Supceimme Couct.

Within one year aftec the establisnwent of new pcecedent,
Davis filed a subseqguent PCR application, pucsuant to SC Code of
Law, § 17-27-45(B), [C/A No. 2010-CP-23-8436] wheceby; he pcays
celief by application of a new cule of law oc cighﬁ pceviously
unavailable ducing his tcial. The second PCR was wultimately
dismissed summacily, without heacing, based upon alleyed
pcoceducral default. The Honorable, Robin B. Stilwell, J., siyned
the Final Ocdec of Disamissal on Apcil 20, 2011.

Theceaftecr, Davis timely filed Hotion(s) to Scrike &
Altec/Amend Judgemant [SCRCP, Rule(s) 12(f) & 59(e)] which wece
later signed, May 25, 2011, by cthe Honocable D. Garcrison Hill,
J., summacily denyinyg the two wotions. Once aygaln, Davis was
without the aid of counsel and coupelled to act pco se, while
Respondent was cepresented by, Kacen C. Ratigan, A.A.G., Davis
timely filed Notice of Appeal to the 3C Supcewme Couct whecrein the
PCR Couct's culing was upheld without ceview Of the mecits. The
Honorable, Jean H. Toal, C.J., siyned the ocdecr summacily
dismissing Davis' appeal on July 19, 2011.

On Septembec 14, 2011 Davis next filed his tnicd, subseyuent
PCR awppllicacion based upon Newly Discouvecred Evidence pucsuadat to

SC Code of Law, § L17-27-45(C).
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ARGUMENT

Davis asserts and acgues, intec alia, that althouyh subjsct

mattecr contained in the chacying instcument upon which he was
trcied and convicted appearcs Lo be coccect, he was
nevectheless tried and convicted without a PROPER and/oc
lawfully VALID indictmeant, in violation of his cigyht to due

process of law pucsuant to U.S Const. Awead(s). V & XIV., § 1

and S.C. Const., Act. I, § 3.{fn.l] fThat is to say, Davis

was tried and convicted with an indictment, conseqguently,
void of power; a nullity, and ctechanlically, non-existeat in
violation of S.C.C.A., § 17-19-10, infca. See, State v.
Funderburk, 259 S.C. 256, 191 S.E.2d 520 (1972) {(Whecz the

defendant was trcied and convicted upon an 1indictment which
was a nullity, it follows that ne was convicted in violation
of this section.")

Moceover, Davis assects and acyues, that the indiccoment
cetucrned, Apcil 2, 2002, by the Greenville County Gecand Jucy.
upon which he stands convicted, ficst of all, was NOT
"lawfully issued" as defined by statutory cciminal Llaw. And
secondly, the ex pacte pcocedure upon Which said indictment

was obtained was fraudulent, and had by "sham legal pcocess”

as defined by the same cciwminal statute, S.C.C.A. $

16-17~-735, et seq, conssyuently, 1n violation of additional

pcoceducal/cciminal statutes as will be shown, infca.

S.C.C.A., § 16-17-735 staces in pectinent pact:

(B) "It is unlawful foc a pecrson falsely to assect auchocity of state
law in connection with a sham legal pcocess. A pecson violating
the pcovisions of this subsection is guilty of a wisdeianoc....

(B)(3) "Poc pucposes of this section: ‘“sham legal pcocess" means the

ISSUANCE, display, DELIVERY, distcibution, RELIANCE on as lawful
authocity, ocr othec use of an INSTRUMENT that is NOT LAWFULLY
ISSUED, whethec oc¢ not the instcuwent is pcoduced foc inspection
ac¢ actually/, exists, which pucpocts to:

(b) assert jurisdiction oc authocitcy ovec oc¢ detecwine oOC adjudicace
the legal or eguitable stactus, rcights, duties, powecs, ocC
~Civileges of a pecson oc pcopecty; oc

(c) cequire oc authorize tche seacch, selzuce, indictment, accest,
tcial, oc sentencing oL a pecson oc propecty/." (eiwhasls added)
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Facts stated above and othec violation of law, which will be
proven hecein, in all faicness, would cendec Davis'
indictwent fatally defective oc a aullity altogethec! See,
Evans v. State, 3{'3 S.C. 495, 6Ll S.E.2d 510 (2005) "...[Al]n

indictment oc "notice document" issued by a gcand jucy which
is established or constituted illegally is deemed a nullity.
An indictment which 15 a nullity would be insufficient as a

mattec of law, to yive the requiced notice to a defendant."

It is fundamental and well established that citizens accused
of felonious, oc othecwise infamous cciwmes, wmay only be tcied
upon indictments cetucned (["Tcue Bill"] by a gycand Jucy.
Essentially, this wandate ociginates fcom the U.S. and S.C.

Constitutions, and state statute, S.C.C.A., § 17-19-10, which

states:

"No pecson shall be held co answac in any couct foc an alleyed ccime oc
offense, unless upon indictment by a yrand Jucy, except in  the
following cases:

(1) Pcosecution by infocmation is expcessly authocized by statute;

(2) In pcoceedings before a police court or mayistcate; and

(3) In pcoceedings befoce coucts wactial."

Logically thecrefoce, it stands to <c¢eason that any such

indictument(s), in ordec co be valid, wust be obtained thcouyh

LAWFUL PROCESS. In othec¢ wocrds, Without a PROPERLY obrained

indictwent. the court ~- in this case, the Couct of General
Sessions -- is depcived the power to tcy the accused; 1t
simply does not have, 'in pecsonam jucisdiccion', as
distinguished fcow 'subject matter jucisdiction'. See, U.S.

Const., Amend V, S.C. Const., Act. I, § ll. [£fn.2]

Published foc ouc leacning and undecscandiny, 1s Black's Law

Dictionacy., 1n which, ace defined sevecal L/pes of

jucisdiction as follows:




Jurisdiction - 1. A ygovecnments's gyenecal power Lo execcise
authocity.... 2. A couct's powec to decide a case...;

¥ In Personam Jucrisdiction - A court's powec to bring a pecson into its
adjudicative process; Jucisdiction ovec a defendant's pecsonal
cights....; and

+ Subject Matter Jucisdiction - Jucrisdiction ovecr the natuce of the case
and the type of celief sought.... (anphasis added)

"{T]lhe bucden is on the defendant to pcove facts upon which
a challenge to the Llegality of <the gcand jucy of 1its
proceedings is pcedicated. (ewphasis added) E.y., State v.
Jackson, 240 S.C. 238, 243, 125 S.E.2d 474, 477 (1962).";
Evans v. State, 363 S.C. 495, 611 S.E.2d 510 (2005).

Now thecrefore, Davis would caccy his bucden in pcoving the
facts suppocting his challenge and the distinct
jucisdictional diffecences to which one may acyue and inake

cefecence. See, State v. Fundecbuck, 191 S.E.2d 520 (1972)

"[f]t is elementacy that lack of jucisdiction of the cause OR

subject mattec can be caised at any ciwme...." (emphasis

added) Cf. State v. Gentcy, 610 S.E.2d 494 (2005)

DISCUSSION ON FACTS & LAW

Praud Upon the Couct

Foc rceasons of jJucispcudence and faicness in kaepiny wicth
due process pcotections, the ocdained policy wakecs of ouc
COurt sys8tam cecoynized wattecs pectaining to fraud ugon the
courtcs oL tnis scace. EXxecrclsing theilc Xeen focesiynht, cthney
saw fit by the S.C. Rules of Civil Proceduce to cceate and
implement pcovisions to set-aside and/oc vacate judgeuwencs
due to fcaud upon the couct. [£fn.3]

In genacel, extcrinsic fcaud upon the couct can be defined as
“... [A] fraud pecpctrated by Officecs of the Couct s0 cthat
the judicial wmachinecy cannot pecfocim in the usual wanuaec,
it's impactial task of adjudying cases that ace pcesneted rocC

adjudication." See, Evaans v. Guntsc, 294 S.C. 525, 529, 366

[




S.E.2d 44, 46 (1988) (guoting H. Lightsey, J. Flanagan, S.C.
Civil Proceduce, 408 (2nd Ed. 1985)

Assistant Solicitoc Steinbery was able to pecpetcate
"extcinsic" fcaud upon the couct in two ways; ficst by yiving
the ex pacte gygcand Jucy process an appeacance of beiny
legally and pc0p§cl/ conducted; and secondly, the false
tndictment information opecated in such a wannec as to
impropecly wislead Davis and the tcial couct whecein the
criminal mattec was ultimatley heacd, causing both to falsely
believe the ex pacte ycand jucy process whecreby the
indictwent was obtained, was conducted and supecvised by the
pcopec couct in compliance with statutocy law when it was
not. Thus, consequently depciving Davis oppoctunity to make
an informed, contemwporaneous objection as ceguiced Dby

S.C.C.A., § 17-19-90 (£fn.4] because thece wece no appacent

defects in the indictment or the proceeding. See, State v.

Richacdson, 149 S.C. 121, l4§ S.E. 676 (1928) "'This section

applies only whece the defect appeacs on the face of the

indictment."

In fact, because gycand jucy pcoceedinys whecein Jucocs
ceceive evidence and pcocess indictwments ace seccetly held as
2x pacte heacinys, che vecy celliance oL those proceedings to
be held in a lawful and ethical wannec can only be presumed.
Maithec defendant nocr his actocney dce allowWed in atctendance
co ensuce his, and thecefoce, ace not wade pCcivy L0 what
goes on within. Accocdingly, this type of "extcinsic" fcaud
causes furthec hacwm to Davis, and the lategcity of ouc
judicial process bpecause it 1s conducted behiand the scenes,
gquite possibly without a pcesiding Jjudge, which would
obviously allow the Solicitoc¢ unchecked influence ovec ycand

jurocs.




II.

A.

Sham Legal Process

It must ficst be noted that the "Tcue Bill" indictment
ceturned against Davis, chacging hiin with wucder within its

body, pcints in pectinent pact that:

"At a Court of Genecal Sessions, convened on Aprcil 2, 2002, the Grand
Jucocs of Greenville County pcesent upon theic oath:..."

The body of the ycand jucy's swocn pcrcesentment also beacs the
signatucre of the Greenville County Assistant Solicitcoc¢, Mc.

Howacrd Steinberyqg. Moceovecr, a "True Bill" stamp is affixed

to the face, ([title payge] of the indictwent beacing the

siynature of the ycand jucy foceman. See, Exhibit(s) A-1l.1 &
A-1.2 (Indictment) '

Secondly, the statutory and/oc couct sanctioned caleandac
schedule for the thicteenth judicial «cigccuit. court tecus,

published by the S.C. Supceme Couct / Adwministcation,

iccefutably dewonstcates that NO Couct of Genecal Sessions

had been scheduled or open oa April 2, 2002 as pcinted in
Davis' indictment. Cf. Exhibic(s) B-1.1 & B-1.2 with A-1.2
(Court Ocder & Calendar with Indictwment)

Therefore, pcima facle evidence shown checein conclusively

proves, that contcacy to the infoﬁmation pclnted by Assistant
Solicitor Steinbscg in Davis' indictwment, the Geeenville
County Grand Jury DID NOT convene at a Couct of Genecal
Sessions, 1nn violation of gpcocaducral. statutocy Llaw wpecause

none Were open on Aprii 2, 2002. S.C.C.A., § 14-9-210 states

in pectinent pact:

"The county solicitoc shall pcepace and, through the pcesiding judge of

the couct of general sessions, submit to the ycand jucy, while in

attendance upon the couct of general sessions, bills of indictuent in
all cases gending in the county couct in which the punishwent may
exceed a fine or one hundced dollacs oc iupcisonment £foc thicty
days.... The grand jucy shall act thereon and cepoct its actions to
the pcesiding judye of the couct of yeneral sessions.... All cases in
which bills of indictwent ace so tound shall scand foc tcial....”

fz 2]




Demonstcated thecefoce, 1is the fact that false infocmation
is, contained within the State's swocn indictment cetucned
agéinst Davis not only in violation of statutory laws such as

S.C.C.A., §§ 16-17-735 & 16-9-10, "Sham Leyal Pcocess" and

"Perjucy", but also, 1In violation of Davis' due pcocess

¢ights pcotected by the U.S. and S.C. Constitutions. [£n.1]

Fucthec noted, 1is the fact, cthat pucsuant to S.C.C.A., §

14-95-210, supca, Mc. Howacd Steinbecy, acting on behalf of

the elected county solicitor, Mc. Robect Aciail, was the oney
cesponsible foc the pcepacation, pcocessiny, and pcesentument

of Davis' 1indictment to the yrand jucy at a qualified Couct

of Genecal Sessions. Presumably, it 1s this =2x pacte
pcoceeding wheceby cciminal jurisdiction is legally

established, and thecefoce, concomitant with the tcial couct
to which Davis' was bound ovec. "The jucisdiction of a ycand

jucry 1s co-extensive with the cciwminal jucisdiction of the

court in which it is 1i1wpaneled and for which it is to uwake

inquicy." (ewphasis added) Id. Fundecbuck, supca.

The facts, thecefore, arcre cleac, and cannot be disputed;
false couct cerm infocmatlion is contained in Davis'
state/fedecral cequiced indictment, which was knowingly
presented somewhere othec than a Court of Genecal Sessions as
cequiced byllaw. These acts wecre knowingly pecpetrated by
Assistant Solicitoc Steinbecy, possibly in collusion with the
cleck's office, whose responsibiiity it 1= to PROPERLY

converne =X Pacte yodid juiy prolsodiiays.

This illegally obtained indictment was then tcansfecced td
the trial couct, supposedly confecciny jJucisdiction to it.
But instead theceof, 1t cendered boctnh, cthe ex pacte ycand
jucry proceeding and the cciminal couct wheceupon the watcec
was trciad, as "shawm legyal pcocess" by acting on the illeyally

obtained indictwent, aygain, in violation of S.C.C.A., 3

L6-17-735, supca. "{Tlhe <couct wust sccike down the

indictment when a defendant demonstcates the gycand jucy which

.
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III.

indicted him is a nullity...." Evans, supca.

finally, whecevecr, and by whatever means, the gcand jucocs
did convene with the Assistant Solicitoc Steinbecy for
process, pcesentment, and issuance of Davis' indictment as
"True Bill", 1t was an illegal asseuwbly as a wattec of law,

pucrsuant to S.C.C.A., § 14-9-210. And as such, the

indictment itself WAS NOT a "lawfully issued", state required

indictment, causing the document itself to become a nullity,

pucsuant to S.C.C.A., § 16-17-735{(E)(4), which states:

(E)(4) "Lawfully issued" weans adopted, ISSUED ocr cendeced IN
ACOORDANCE with the applicable statutes, cules, ceyulations, and
ordinances of the United States, a state, an agency, oc¢ a
politcal subdivision of a state.”

Perjury and Subocnation

Davis assects and acgqgues that facts and evidence presented
herein dewmonstrate, that by subscribing his nawme to Davis'
state indictwment, Assistant Solicitoc¢ Steinbecy violated his
oath of office, committing pecjucy, Dbecause he siygyned che
indictment used to convict Davis knowing it contained false
couct tecw infocwation and was obtained by an unlawiul

pcocess.

Fucrthecwmocre, Assistant Solicitoc Steinbecy, consegquently,
commnitted subocnation of pefjuf/; in that he, caused gcand
Jucees Lo casant upcn thelc oeff Fhne sawe false coucti nars
infocmation contained within Davis' indictwent; unwittingly
pacrticipating 1in the sham legal pcocess £fcow which the
indictment was obtained.

By his conduct, a pcima facie case 13 shown agalnst

Assistant Solicitorc Steinbecy in violating a cciminal
stacute, Lo subocn the Geeenville County ycand jucocs to

unwiccingly commit pecjucy, S.C.C.A., § 16-9-10, "Pecjucy

Against Public Justice".(£fn.5] Impoctantly, ouc Supceume

il



Iv.

Couct in Chewning held that, "[T]he subocnation of pecjucy by
an attorney and/oc the intentional concealment of documents
by an attocney are actions which constitute extcinsic fcaud."

Chewning v. Focd Motocr Co., 354 S.C. 72, 579 S.E.2d 605

(2003). Accocdingly, Davis has demonstcated fucthec hacu

done to his case and the judicial process theceupon.
Pcosecutorial #Misconduct

Ffundawmentally, it  should e undecstood t©nat Assistant
Solicitoc, Howacd Stelnbecy, #hilsz acting on benalf of thne
county solicitoc was ceyuliced co know and abide Dy che laws
aild cules of Ttnhis Stcace, naving sp<eclal cesponsibilicies Co
See Lhal justlee Wwas done, pucsuaul o SCTACR, Rule 40/, Rules
OL Pcofessional Coaduce, Rule 3.5 {Comnienit) . .. e
[prosecurtoc]) wust sge Chal au COUVLICCLON CdKes gldee ¢xXcept
I sccolet Counfocwity wWwith Che ldaw, 4a4nd Cthat Cne avcus<y Ls
Hnot  depcived OE any coustituciovnal cignt o¢ plivilege."

finsect in ociglial) State v. King, 222 S.C. Llu8, 71 35.8.2d

793, 798 (1952); sé¢ also, Stace v. QudatcCleDauw, 338 5.C.

441, 527 S.E.2d L0535 (2000); and State v. Ducden, 2064 S.C. 86,
212 s.E.2d 581 (1979).

Coviously, Assiscanc Solicituer Scelnbescy Kitew N R
pactilcipatling Li an 24 pacte yland juc/ JColwedluy w~nlon Jas
noc being nhelyd at a Coucrt 0L Gen<ecal 55351015 1lu avluduanle

Wl law, ana Li vivlaclon ol sSevedoel 0insd sCales pluceuucal

il S tnibiial Stafules. Cutlsequently, nls Delviud wusl O«
: " [ " . " . - . g ] no . . e . e - . .
Viewed das wlliEul and e llioecac=". And  Ched<giol=s, NL3

ACCLlons wele Lildlcabliveg 0L 4Cf0ss mlscouuch Willen Juinltdidouled

20 Davlis Deliy dspllved falc &Gid lwwdalllal CoCflalual judicial

PSCOCESAlllyS, Deglialng  wiliin tnis  <oiltical sStagye oi Tz
a0versddlal ploCcwss. 5CACR, Rule 407, 3% B.4d4iw) &% {u)
staces:

3

(25




Rule 8.4 - [t is gcofessional wisconduct Coc a lawgec to:

(b) couwnit a cclwinal act that ceflsccs advecssly on the lawgec's
nonest/, Loustwoctniness, of fitness as a lawy/ed i Otnec cosgeces;

(d) sngagye in dishonesty, fcaud, deceil, OC wlscegleszntdation;
Logically, obsecvancs and pcactlce oL che above-msntlonsd

princlpless of Pcorfessional Couduct aud juclspludeilCs woulau De
Of even yclcealed Lwpoll £

ice OC ait OCLLlcer Ol Che Cuudt sudlhn

ot

ds Asslscant Solicicos Stelnbecy.

It way Cucther be 3hown chat Stwllde pcoblcus Nave =xlsted
tn both the vecent and dlstaul pasl C<syaddling yuesClQiaanle
and/oc unlawtful ¢x gacte gcoand Jucy Lndictuweal pcocesdiiangs.
This nas not D&l a ew O Uniyus pcobleu. oL <eXample, wne
] o - €

Solicitocs!' offices 14 Spactanbucy and Geeenville Couatiles oL

Southn Cacollina have e undsl LvesCligablo and snowi L Lne
news  ceygacding  theic ”ds$embl/—LLne sCt/Lle" oractice  Of
PCOCessing Lindicowments, wnecein, only a Leéew sScdntc  s$eonus
wele allowed to cegvisw and/oc counsidec evidence befoce
cerucniing  tndictweants as  "Toruese Bill”. [ - Lact, thes<

LQroceedings nNave =vell Doz c2laedlied O asd  "Cuobel sSCauy”

Sess loirs . Sew Bantoc{s) C-Ll.1 chcu C-1.23)
SUCChed noTIwolChy Ls  Tis, Lact, Chat  th K=aluckKy/, Wihose

STALULOC, laws yOvelinliyg =£ pdcils ydaild jul/ oruCsolligs dde
vecy/ siwilac to ovucs neces 1o soutn Cacolina, Thelc voures
Nave @dgelienced Lo vel/ sdwg 2030Llsws OO0 4Cand judisd Odtiiv
conveited uwinlawfully aud ito violation ol Statudy Lefws of
Louct. "An lndlcTwent c=Cucnsd Dy 4Cand jJUuly D= o coucc
"

Wwds Ll SS33100 Was vold. See, U.35.C.A., Constc. Awcud. L4,

SL; and "Failluce 0L deLidanl TU wOve TO NdJve LUdLlCCueintl set
d4slde, Dz=lddse Cesbulied W#Nen (10 COusl Wds Ll sSess3l0i,  wds
Luwalteclals sSlice tne LndicCinent oOSlity vold, oheéce Juula De

!

O wNalvecl. " Beavn v. Lady, 282 5.%W.2d 837 {(Ky. Ll9n3).

(2]
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FOOTNOTES

DUE PROCESS - S.C. Const., Act. I, § 3, ceads in pertinent pact; "...
nocr shall any person be deprived of life, libecty, ocr pcopecty without
due process of law, nor shall any person be denied the equal protection
of the laws."

U.S. Const., Amend(s). V & XIV, § 1, ceads in pertinent pact(s);

[Amend. Y] "No person shall... be deprived of life, liberty, or propecty,
vithout due process of law...."

[Amend. XIV., § 1] “No State shall depcive any person of life., libecty, or
pcopecty, without due process of law; nor deny any pecson within its
jurisdiction the equal pcotection of the laws."

INDICTHENTS -~ S.C. Const., Act. I, § 1ll, ceads in pectinent pact; "“No
person may be held to answer foc any crime the jurisdiction over which is
not within the magistrate's court, unless on a presentment oc indictment
of a grand jury of the county whece the crime has been committed....”
U.S. Const., Amend. V, reads in pertinent part; "No pecson shall be held

to answer for a capital, oc otherwvise infamous crime, unless on a
presentment or indictment of a Grand Jury...."

Rule 60(b)(3) provides that; "On motion and upon such tecms as ace just,
the court may relieve a pacty or his:legal cepresentative from a final
judgement, ordec, or proceeding for the following reasons: (3) fraud,
miscepcesentation, or other misconduct of an adverse parcty;"

SC Code Ann., § 17-19-90; "Every objection to any indictwent for any
defect apparent on the face thereof shall be taken by demuccec oc¢ on
motion to qQuash such indictieent before the jury shall be sworn and not
aftecwards.”

SC Code Ann., § 16-9-10(A){2), "Perjury®, ceads thus; "It is unlawful foc

a person to willfully give give false, misleading, or incomplete
information on a document, cecord, ceport, oc form required by the laws
of this State.

S.C. Code Ann., § 16-9-10(C) cegacrds subornation and ceads thus; "“A

gerson may be convicted under this section if he induces, procures, oc
persuades another person Lo compii oerjucy oc if he comeics vecingys v
his own act, consent, or agceement."
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CONCLUSION

HEREIN ABOVE, 1C nas o&<i 3004, D/ piesseucatlion OF Lacvts and
anal/sis of law, Chai Davis was tcisd, convicoed, 4aud s<enLznled
UpOn an Ladlictisnl obtalned by tllegal ¢x pacdte proceduces, auu
thecefoce, vold of jucisdicoion, 1li pgosonaial, anu sald o be a
“nullicy". [t has fucther Decn snuwn chat This pcosecdtucial
wisconduct calue about when Assiscant Solicitoc, Howacd Sceindecy
delibecately Llntecrfeced WwiLn ©he adwlnistration of jusclice Lua a
widniis thac ot only Caused Lnjucy to Davis, oul also dindecduwlies
Qublic contfidence 1n ouc Stace's juaiclial syscew, tne pcoper

Eunctcioning of Which 1s 4 rfuple OL ygcoedal 4id  fundawencal

lncscesc. "Evecry South Cacolinldda nas o viZal LaCeslestc L one
Lalr adwinlstcation oL justive.") QuattleDduu, sugld. Asslsiaitd

Solicitor Stelubecy's Lotentloual acts of ziigaglily Lo a "sfaa

1 [

Legyal covess”, "fraud upOil chie wouct", daud "3ubociiaiiun! da S
o o’

HOSE &4raglous DeCause LT was dicected at Cnhe Judiclal proces

THEREFORE, in the wabtCsc OL Davis' Lladi<Cw€ill, LT Lls 0ls
€dlest pCd/el Chat Lo ocdec chat justlee De vindlcatoed  aiid
restoced, ciis Honucables Couct, wupon due considecacion of fd¢td
and law gressiced, yrant Nlua Lile POsST-Convictlion <&llicl ne sgeks
by cevecrsing tne judgswsnl oL couvictlion/ssnczuce gnd Tewaid tne
watter foc nes Lroilal based uyou-tnis n=sly discovecey <videics.

[ Tne altscuacive, Ciits Honvcabls Coucdt, Uyl Uue Juinsldslalliui

OL Lacts aad ldd plcgguaied, JCuoulo vacatls oo sel-dolddz Unvis
. . - I B P /. A . - . . . o . .
URE LR ESEFAT) IS - b D [, e R S YR e R

U0l The Couct, Qucsuant Lo S5CRCP, Ryl 6U{OKQ Lt accoddance 41Tn

3C Code UL Law, 3 L7=27-80 diaa SCRCP, Rule 71.L.
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

Timothy Davis, $#291299,

Applicanc,

Ve

State of South Carolina.

Respondent.

COURT OF COMMON PLEAS

13th Judicial Ciccuit

C/A No: 2011-CpP-23-6133

AFFIDAVIT OF SERVICE
BY MAIL

1. I am the Applicant in the above-captioned action.

2. Regulac comwmunication by
that

South Carolina aand
secvice by mail.

3. I have
foceyolny

this day
documient(s);

this

secved/filed
Motion

to Set Aside

proper <lccumstance

one (1) copy

mail exists throuyhout the State of

is a of

gach of the
Judgeuwent and

Memocandum of Law w/Exhibits A, B, & C in suppoct OL tihe

above-captioned

matceac

upon

the following

pecson(s)

depositing same in the United Stcate Mall, poscaye prepald:

Gresnville County Courcthouse

Paul B. Wickensliitecr - Cleck
305 East Nocrth Strest
Greenville, SC 29601
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Kacren C. Ratigan, A.A.G.

Post Office Box L1549
Coluimbia, SC 29211
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DOCKET NO. 2002-GS-202623
WITNESSES HLS

G2

FOREMAN GRAND JURY

The State of South Carolina <
J. A GUTHRIE //J/ County of Greenvllle |
GREER PD COURT OF GENERAL SESSIONS
09/04/01 APRIL TERM 2002
THE STATE
C’\)\\a "
s "
ARREST WARRANT NUMBER TIMOTHY DARRELL DAVIS
G-687634 —~ [
~ i
U
. S}
ACTION OF GRAND JURY -
TRUE BILL =
L - ~
T K

Foreperson of Grand Jury

—————
———

L VERDICT ‘/ Indictment for
iy 0116

N \

ﬁ

MURDER

VIOLATION § 16-3-10

QR A. ZDNM 3503

Fofperson of Datit Jury Date:




STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) MURDER
COUNTY OF GREENVILLE )
At a Court of General Sessions, convened on APRIL 2, 2002 the Grand

VJurors of Greenville County present upon their cath:

That TIMOTHY DARRELL DAVIS did in Greenville County, on or about the 3rd day of September,
2001, unlawfully and with malice aforethought kill Heath Bamett by means of a stabbing, and that Heath
Bamett died as a proximate result thereof. This is in violation of §16-3-10 of the South Carolina Code of

Laws (1976) as amended.

(€xpr81T A-1.1)

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
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Che Supreme Court of South Caroling
ORDER

Pursuant to the proQisions of S. C. CONST. Art. V, 84, the statutory terms
of circuit court set forth in §14-5-620 through §14-5-820, 1976 Code of Laws of South
Cérolina, as amended, for the period commencing January 7, 200‘2 and ending June 30,
2002, are hereby canceled.

IT IS ORDERED that the terms of circuit court for the period commencing
January 7, 2002 and ending June 30, 2002, shall be as set forth on the attached
sch_édule of terms of‘.ci'rcuit court, which schedule is incorporated h_erein and made a part
her.eof by reference and attachment. Additional terms of court may be scheduled during
this period by subsequent orders. Where a circuit-wide nonjury term is indicated, the
Chief Circuit Judge for Administrative Purposes for the circuit shall designate the time
and location of the term among the counties within the circuit. A term designated as
a circuit wide administrative week (AW) shall also be held at such times and locations
within. the-circuit as designated by the Chief Qirauit Judge for Adminisiraiive Furposes

assigned to that term.

Jean Moefer Toal
— Chiet Justice
September 2 , 2001 -

Columbia, South Carclina
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Panel typically weighs 900
indictments per day; questions -
| raised over its effeetiveness.

jury, bfazmg, though s0
many ¢3ses, some- have
raisad. qiestions. alibat- how,
effeceiveﬂxepaneicanbe.

N F’urman Umvers:ty pnlm-

tor Bob: Arﬁifisasd ‘the
) grandmheamabcuttwo—

thirds of the cases that pass
through:his office. The pan-
el raraly refuses to indict
because: solicitors weed out
theweakcasaanddlsmxss
them, he said.

“We-‘don’t take junk to
the grand jury;” Ariail said.”

The grandjury’s job is'to

" hear the state's evidence.

and decide if there is proba-
ble cause mholdatﬁaLUn-'
ke nmst hmﬁ in" the

. crimingl justice system, the

defendant hias-no right to be
present, have counsed or in-

13ﬁ1 Circt.ﬁf«Séﬁcitnr

g panel reparts to
Chxef ‘Admitidtrative Judge
Gary!‘ Hil, who dectined
comﬂzent, cmng judicial
ethicy,

Defense attorney Ste-
phen* Henry asig” bt has

thesystem.Butthagrand‘
jury i§ a.seeret process, he

said, making his. argument.
toughtopmve.

““If I could .bring in one
grand jury foremas to testi-
fylmdero‘ath;lthinkallthis

would be over,” Henry said.

The. county’s grand -jury
mieets once a month. Panel
members start ‘hearing
cases at 9 am. and
finish by 6 p.m., althou
they wrapped up at” about

345 pm.Iaatmonx:h,Anal .

said.
Thegrandjuryha.sngen

troduce evidence. -

The . Solicitor’s -Ofﬁce
duesn"‘ ovarsce the grasd'

teaepeg— %"

sohmtors specific mm'uc-
See JURY o page 3R

JURY

FROM PAGE 1A

tions on what it wants to know,
Ariail said. Solicitors have com-
municated ‘those instructions to
law enforcement officers who
present cases to the grand jury,
he said. ’
In DUT cases, for example, the

jury may want to hear oaly about -

*where the stop took place, what
the bad driving was and what the
Breathalyzer is," Arial said.
“‘Bam, bam, bam — you're
zandng three seconds to presant
these cases,” he said.
The U.S. Conshitvtion g

ante&s de.fendants a gmnd ury
hearing in federal cases, but the
U.S. Supreme Court has said that
states can use a different system,
said Andrew Siegel, assistant law
professar at the - University of
South Carolina.

Even with the opticn, there of-
ten is little suppart for eliminat-
ing grand juries at the-state level,
he sajd.

Solicitors like them because '
they are friendly to the prosecu--

tion, Siegel said. Defense attor-

neys see grand juries as a check .

on prosecutorial power, at least
in some-cases, and there is no
guarantee ‘they would be re-

placed with uavthing better, he.

°axd.

<
(EkHHStT (,l)

von treat the gmnd-;ury ag ar-
chaic and' do away-with it,” Sxege.l
said, “or take steps to reinvigo+
rate the grand jury.”

‘State Sen: Ralph Andersou. D-
Greenville, - pledged. in an inter-
view with The Greenville News
to learn more about the grand
sury and-consider legislation be-
fore the Legislature reconvenes
in January.

Until he was contacted by The
News, he den't know about the
grand jury’s workload or the
high percentage of xndu:unents
it returns.

“It can't be fair,” said Ander-

.son, a2 member of the Senate Ju-

diciary Committee.
8 Paui Alongi can be reached at 298
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Statt witer

Twenty-two seconds. Actual- .
ly. shightly less than 22 seconds.

That's how much time, on
average, that Spartanburg Coun-
ty grand jurors had to devote to
eachof the 1,404 cases presented

+ to them by 7th Circuit prosecu-
tors over eight and a haif hours
on Tuesday.

The mass indictments come
six weeks after a two-day grand
jury session during which Solici-
tor Holman Gossett’s office pre-
coeeseeeess  Scnted stight.

OF EQXJAL CRUESSER VALUE

OSCAR MAYER MEAT BOLOGNA, SALAMI
OR WIENERS. txcludes besf, fo1 frae or cheese. 15 oz.

ly fewer than
Jurors had 1.300 cases for
justunder indictment,
— draswing
22 seconds styong  criti-
——— . CiSTM from
fo spend Gossett's suc-

C&{QHL ;md ]

NO MORE: Dc
. County qui
counhnd

orreac;rc‘ﬁ:ie—*readmg negw—
———————— gthicsexpert.
Sefore that session, the high-
est number of charges Gossett's
office -had presented for indict-
ment at any one time in the past
two years had been 968. :
Gossett did not return tele-
phone messages seekmg coms+

"' ONE
OF EQUAL OR L25:

T { erl “dd.i. 13
All vorieties. 2.5 oz.

&Y.\ _Attempts to reach South Car-

NSUCED AEATS

CONAGH Were u.nsuceessful

A spakesman for Gossett said
last month that mass indict-
ments were necessary in light of

recent decision to {ine 13th Cir-
- cuit Solicitor Bob Ariail for nat
i complying with South Carolina
' Rules of Criminal Procedure.
Ariail didn't comply with Rule
3(c), which states that prosecu-
tors must fake action on a given
arrest warrant within €0 days
after receiving the warrant from
the clerkof court.
The fine was
drepped.
‘Indicting thousands of old and
new cases en masse (oes net add
10 the statistical packlog ihat
- -Gowdy—witt-facemwelen he
affice in Jarunary. Unindicted
vases are already counted nthe
bacidlag as South Carelimg Court
Adnunistration teporis i
But Gosseit's mass
dent .\‘(I'HFL';,')'
arge pool ol undicted cases that
Cowdy can't be sure ave been

aventualiy

sdicy-
dues creaie o

scratimzed Vst
" i tooks teme blce the peliey
OF ZQUAL OR LESSER VALUE o ibsedd v tune of ceviewaing

- vises s they hove o baswe
CAROUNA GROUND TURKEY e e they i s
n depree of sernt beture <endimg
oeen ot thear Yor cuibictnient has been
alnpndoned 7 osand Spartiadvege

' PUCIND et o i

'
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...ernor accused the state Supreme

oMpfney Andy Johnston, who.”
-F—b-d ez oo assistant sslicitsr
u&u‘Gosser' From 1988 (0 1990,
xs.'A].l of a sudden they double the
. 'mmbero[:.ases Lhevsmdnonnany
.in'October), and then mey do it
in within a short tzme,” Johnston
n.\d "t sounds iike they took all the
that have been lying around
_jdrust sent them t¢ the grand jury
,s«;?sd of renev.-v.rg _‘xe"nand mak-
ia decisions about them
Spartanburg  Puthic Safery
evtor Tony Fister. <ho sup-
J Gawdy in this v2ar's cam-
.azcused Gossen ar ©ying to
ige Gowdy whea s office
: abour 1,800 tments

ednesday, Fisher said
“thers s 20 wav the sysieT lan
handle Pz many cases in & reason-
sme amoat of dme.”

e "eeg 12 e honest with 132
soalie e said "--‘e need tohandle
"‘u ufh..\ we can, and deal
10052 dhare "Sare s some rea-
isn ro qU.au.C'l rasecutorial merit
withn 60 davs. wastead of waiting
1his-period of fiwe 204 then doing
<his,

“We owe that (0 victims and the

Gosscns decision (o seek thou-

sands of malcunents (1 a manter of
xk:

¢y Jid say  through &

an idat such quastions

b2 addressed (9 the grand

Uik court system.

dy, who ~will iake nffice on

10, 33id the une o decide

0o ~ el**:r z ca3e 15 prusecutable is
. eirdiciman:

' T know 'mat .2vel of

b B . given these cases

ara J\:} were suom'm: to’the

Lad )ury. he said. Low it

wodld be difficult for me o ade-
guately scrutin:ze 1,300 cases in
the period since the last grand jury
met, which was abou! 51X weeks

¢ abetter jubof
forcement and
. :ne front enc.
ou can’'t move
‘2shion, you re

anre

Timy pan, sry-

d D \\’edlock Jr., a crunnal

ssar and legal =thils

exne 57 the University of n

—ovs Crroina’s Schoot of Law, reytzrated
. =5 earlier criticism that seeking a
A 1arge numberof indictments at one.

by -tuna “Qefeats tigibvestigative pur-

L ta¥ dfzranduriss]

But “’ediocx said yrand jurofs
themselves shouid srare ihe blame
with Gosser.

“Their duty s to list=n {0 evi-
Jdence of cruminal atiegadons pree

4y 13
nghicnive o
‘ounced charzes,
Sey're not
sericusiy asne

Wedlock jaid the granc ury’s

cEfman 97 3 grane jurar Usaould
nave anecied and sa:d Wan a
wiute, | want (¢ near same specific
evidence Wi ine state thunks this
cersen has commined a cnme.’

Wedlock &1d net spare (rassett’s
sifce from cocism.

Theyvire alluwing o voon ae
sard They nave an wificel uDitgad-
tan o Ja ustice.”

Wagiock il De undersiandy

n3eculons or
"sdlock said.
24! duty as

Jurt of overreaching, and he had
e words for Demoxrats, (00. 7}
velieve Secretary Chenev and |
won the vote in Florida. And |
telieve some are determined to
keep counting tn an effort to change
the legitimate résyit,” he said.
Republican allie¥ gvere even
more outspoken as they fanned cut
across Flonda "If we were nat.wit-
nessing, in effect, the stealing of a
p.—esi_den!iaj elecfion it would be
laugrable,” said Rep. Lincols Diaz-
Balar, whese district includes pan
of Miami-Dade County. :
Bush's lortuaes shifted with
stunning speed. Within two hoursof
his news conference, a three-men-

ber elections board in predominant-

ly Democratic Mizmi-Dade voted
to scrap its recount.

Serjors advisers said the vice
president’s slimming prospegts
depeagded upon the hvo Temaining

counties droadening’ their stagd:”

dards for validating vores, oo sure

thing, or a court forces Miami-Dade -

to recount ~— also a longshot.
Also in the day’s swirl of events:
% Bush's lawyers appeaied to the
U.S. Supreme Court, accusing the

state's high court of ailowing ditch way of claumng 1he White
g o selective, armm.anuxenda:n._ﬁoupa«. LT ;
P RS i G T h

T T ,-rﬂ'ﬁ?"&gﬁ"’%ﬁ

=
quences may wel mclude

ascension of a presidear of ques-
tionable legirimacy, 7r a constitu-
tonal crisis,” the appeal said.

@ Bush filed suir in a Florida
court asking 13 counties with neavy
military populations to count over-

BLESSINGS

Cantinued from puyge

Her foundadan s affin.icd with the United Nations
and dedicated to spreading gratitude throughout the
world. Staff at the center have authored the official

e

wvas vauuls. Hungresds of pallors,
many from roilitas’ POSts, were
rejected tast week v. __n Democrar-
ic lawyers urged country boards to
scrutinize them. Soth sides belizve
Bush lost-more votes than Gore in
the rejected ballots.

® A Palm Beach Councy judge
said officials must consider “dim-
pled chad” punchcard baliots —
those that show an tndentation but
no perforation. However, Judge
Jorge Labarga said elections offh
cials can reject the Questionable
ballots after rying toderermine the
voters' intent. Elections board chief
Charles Burton said both sides will
be zble to make their case Friday,

out 90. first -glance he didn'vthink - o

the Ailing would change the way his
board has judged baliots, 3 pad- -sign
for Gore who wants the counry to
loosen its stapdards.

B Florida’s GOP-majority [egis-
_lature considered rying to select
- the state's 25 électors and award the

Whitt-House to the candidate of its
choice, regardiess of who wins the
siale's popular-vote contest. “The
)chulamre may have to step in agd
“select those electars,” the House
GOP leader said. Bush's team has
tield open this possibility as a last-

ATRE T
leaders would be prepared to con-
rest the outcome of Florida's
recount if it does not appear (o be
legitimate. Under the Constitution,
members of the House and Senate
can object to acceptance of elec-
roral votes, subject 10 3 vote of the

are as likely topar.,

tants, Catholics, Musiumis and Jewe.
Eighty-three percent said they normaly -

cia) grace of thanksgiving™ at the begianing of (ne

entire Congress. o
Bush holds a 930-vote izaq 1n *
Florda, not counang the resuits of U
manual recounts initidted by Gore
in the three counties, where 1.7 gl
iton of the siate’s 6 million Batjors
were cast. ]

Gore had picked up 129 votes yrr €
the racounts, forcing Bush's iead ¢ w0
801. Gore would have cutl gck
deepar wnto Bush's toral if Miam:. 5
Dade’s hand counts were added - o:
157 for Core oefore counting was

suspended. ¢

The buard, one Democrai ang
1w members who don't 152 2 parn
affiliation, citad the cowrt's Sunday
deadline for ifs reversal It '-\'Ou)d
tee :ninor featandmiraclefor us «
do it” by az.nday, said canvas;mg
toard chairmean Lawrence King.

The. turnabout {ollowed a rau-
COus morTung at the votecounting -
center. Wellorganuized Repudheans
protested the board's decision Tues- :
day 1o hun<t agention axclusively {
10 an estiniatéd 10,000 ballots that
were not punched through cleanly
on Elecdun Day.

la a scene carried on nationas
TV, security officers jostled.wirh
protesters outside the couatmg
room. “Cheaters!. Ler usint the.
demonsuazors yelled.

e
ch
i

2 pacsihlys
Bush. Republicans cried fow, say-
ing ‘GOP precincts — and porendal
Bush gains — would be ignored.

After the vole (0 s10p COUNTDR,
Flonda GOP chairman Al Cardenas
said, “Finally, we're geriing sorue
semblance of the rne of iaw here ”

«tein the hoiiday as wri: Protes-

“say & spe- t

sented ny prosecuicss and wimess.
nd 10 act 35 & :Creen agRinsy”

White House Thanksgiving Proclamarion every year
since Ronald Reagan’s presidency.

“This is a time connected with gratitude that usually
means that a higher power, meaning God, is revered. [t
is a big deat in abour 40 nations where thanks are given
during tie time of-harvest when crops of wheat and
rice are gathered,” she said. )

The survey found Thanksgiving 5 Armerica’s most
universally celebrated holiday, with 32 percent plan-

i ning a special Jamily gathcnn; Tha: is a higher per-
~o—~g—incking -»qhnanvwgemw,_ﬁ_,‘. D Al y

AN

surthvef July, eccording to preku nalle,

Observance of ke holiday ranscends religion. The X

survey found people who nave not attended religi
semAces recently are a8 likely 1o celehrate Thanks
g as are those who have gone toa church, mu;que ‘or
synagogue lately.

People who said they have no religious preference

Thanksgiving meal, althcugh that figure €raps signiri: l

canty among those who are not aligned «with an 2stab-
lished retigion.

Sixty-two percent said ihey beheve that “(ud nas
given special blessings to the Linned States” and 63
percent believe that ('nd nelped "America Secome &
free and secure natton.’

Forty-six percent uene»e hezven helpey Amiencs
“hecome a wealthy naticn,” white 43 pervent duuit this

< peL3E idonis nav
inow that e
edent. President
Our anxiety to aciiave 3 h mo'-e 3 ﬂqu....‘.
gur thanksgiving io Gont for the wisdom, e saius. e
industry and the rescuries-that make us. today.tne

mgost fortunate peopie on e anth ™
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF GREENVILLE CASE NUMBER 2011CP2306133
IN THE COURT OF COMMON PLEAS . D=

Timothy D 291299 Davis . South Carolina State Of - =

S e

PLAINTIFF(S) “DEFENDANI(S)

Attorney for: [ ] Plaintiff [ ]| Defendant
Submitted by: [[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award;
DISPOSITION QF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
D Affirmed, D Reversed; D Remanded; D Other:

(] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

n DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered.

[0 ACTION DISMISSED (CHECK REASON): [J Rule 12(b), SCRCP; (] Rule 41(a), SCRCP (Vol. Nonsuit);
[7] Rule 43(k), SCRCP (Settled); [ other:

] ACTION STRICKEN (CHECK REASON):  [] Rule40(j) SCRCP; [] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or (] Other:

[

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

‘1T Is ORDERED AND ADJUDGED: [ See attéched order; (formal order to follow) [] Statement of Judgment by the Court:

The Applicant’s Motion dated October 21, 2011, to Set Aside/Vacate Judgment of this Court is respectfully denied.

ORDER INFORMATION
This order [_] ends [_] does not end the case. Additional Information for the Clerk:

CPFORM4M ﬂ

SCCA SCRCP Form 4C (Revised 10/2011) |
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o' real

Ed

in‘one of the boxes belo

SNJAD

- there is no'judgment information; indicate
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.

T~ 2158 11/30/2011
_J

Judge Code Date

Ci ourt Judge

For Clerk of Court Office Use Only

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011) [373




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

2011-CP-23-6133
COUNTY OF GREENVILLE

Timothy Darrell Davis,

S.C.D.C. No. 291299,

RETURN AND MOTION TO DISMISS
V.

State of South Carolina,

Respondent.

)
)
)
)
)
)
)
Applicant, )
)
)
)
)
)
)
)

In response to the post-conviction relief (PCR) application filed September 14, 2011, the
‘Respondent would show this Coud:

[

The Applicant is confined in the South Carolina Départment of Corrections pursuant to
orders of commitment of the Clerk of Court for Greenville County. The Applicant was indicted
at the April 2002 term of the Greenville County Grand Jury for murder (2002-GS-23-2623). He
was represented by C. Timothy Sullivan, Esqui?e. }

After the State called the case to triél, the Applicént was found guiity. On March 5,
2003, the Honorable C. Victor Pyle, Jr. sentenced the Applicant to life imprisonment.

A notice of appeal was filed at the Soﬁth Carolina Court of Appeals. Robert M. Dudek, -
. Esquire of the South Carolina Office of Appellate Defense perfected the appeal. The Court of
Appeals affirmed the Applicant’s conviction and sentence. State v. Davis, Op. No. 2005-UP-152

(S.C. Ct. App. filed March 4, 2005). The South Carolina Supreme Court denied the Applicant’s

petition for writ of certiorari on November 1, 2006.

7]




2007-CP-23-6216

The Applicant filed a PCR application on September 21, 2007 (2007-CP-23-6216). The

Applicant raised the following issues:

1.

Ineffective assistance of trial counsel:

a. “[R]efused and has failed in thorough investigations, not preparing
for trial, not challenging false allegations and failing to make
objections during trial.”

b. “[R]efused and failed to interview and .subpoena witnesses,
records, and by not demanding complete discovery material.”

C. “[T]1I advising client on myriad of legal matters pre-trial and during
trial.”

d.  “[R]efused and failed to develope and present effective defense
strategies.”

Prosecutorial and law enforcement misconduct:

a. Assistant solicitor Steinberg, Lt. Hamby, and Sgt. Guthrie
“conspired to commit and did commit perjury.”

b. Assistant solicitor Steinberg ‘“violated comports of Brady v.

Maryland in that certain discovery materials have been withheld.”

Ineffective assistance of appellate counsel:

a. “[Clounsel refused and has failed at communicating with
Petitioner, providing documents from reasonable requests and
overlooking mandates of statutory law.”

U.S. and S.C. Constitutional rights violations:

a. Violation of First, Fourth, Fifth, Sixth, Eighth, and Fourteenth
Amendments.

An evidentiary hearing was convened on December 11, 2008 at the Greenville County

Courthouse.

proceeded pro se. The Honorable Edward W. Miller denied and dismissed the PCR application

After the Applicant successfully moved to relieve his appointed counsel, he

by order filed January 27, 2009.

The Applicant filed a notice of appeal. Robert M. Pachak, Esquire of the South Carolina

Office of Appellate Defense perfected the appeal in the form of a Johnson' petition and the

! Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988).

(4o]




Applicant submitted a pro se petition. The South Carolina Supreme Court denied the petition for

writ of certiorari on October 20, 2011.

2010-CP-23-8436

The Applicant filed a PCR application on October 13, 2010 (2010-CP-23-8436). The

Applicant raised the following issue:

1. “Substantial change in law and rights regarding conflicting jury
instructions in violation of State and Federal Constitutions.”

The Respondent filed a return and motion to dismiss, arguing the application was
untimely and successive. The Honorable Robin B. Stilwell issued a conditional order of
dismissal dated February 22, 2011 and filed February 28, 2011. Judge Stilwell issued a final
order dated April 20, 2011 and filed April 29, 2011. Though the Applicant filed a motion to alter
or amend judgment, pursuant to Rule 59(e), SCRCP, the Honorable D. Garrison Hill denied the
motion by order dated May 23, 2011 and filed May 25, 2011.

The Applicant filed a timely notice of appeal. The South Carolina Supreme Court
required the Applicant — pursuant to Rule 243(c), SCACR — to show an arguable reason why the
denial of his application was improper. In an order of dismissal dated July 19, 2011, the
Supreme Court found the Applicant failed to meet his burden in this regard.

Federal Habeas Corpus

The Applicant filed a petition for writ of habeas corpus in the United States District Court
for the District of South Carolina (4:11-3263-DCN-TER). The Respondent has received an
extension in which to file its motion for summary judgment. As such, the matter is currently

pending before the District Court.
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II.

In his current PCR application, the Applicant alleges he is being held in custody

unlawfully for the following reasons:

1. “Newly Discovered Evidence, pursuant to SC Code, § 17-27-45(C).”
2. “Fraud Upon the Court and Sham Legal Process.”
a. The court of General Sessions was not convened when the Grand
Jury returned the true-billed indictment.
3. “Prosecutorial Misconduct.”

For the purpose of this Return, the Respondent incorporates the Greenville County Clerk
of Court records, the South Carolina Department of Corrections’ records, and the prior PCR
records by reference. The- Respondent reserves the right to amend this Return upon receipt of
any relevant materials.

[1L

The Respondent submits that this Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §§ 17-27-10, et. seq. (2003). South Carolina Code
Ann. § 17-27-45(4) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later. :

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. See Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606

(1996). The Applicant was convicted of the offense he challenges in this application on March

5, 2003 and the South Carolina Supreme Court denied the Applicant’s petition for writ of

(4]




certiorari on November 1, 2006. The Applicant was therefore required to file his application
before November 1, 2007. This application was filed on September 14, 2011, which was after
the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. See McDonnell v. Consolidated Sch. Dist. of Aiken, 315 S.C. 487, 489, 445 S.E.2d

638, 639 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to
“grant a motion by either party for summary disposition of [an] application when it appears from
the pleadings . . . that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law.” Therefore, the Respondent requests that this Court summarily
dismiss the application for post-conviction relief for failure to file within the time mandated by
the Uniform Post-Conviction Procedure Act.

Iv.

The Court should also summarily dismiss the current Application because it is successive
to the previous applications for post-conviction relief. Successive applications for post-
conviction relief are disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737
(1980). South Carolina Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter must be raised in

his original, supplemental or amended application. Any ground finally

adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in

the proceeding that resulted in the conviction or sentence or in any other

proceeding the applicant has taken to secure relief, may not be the basis for a

subsequent application, unless the court finds a ground for relief asserted which

for sufficient reason was not asserted or was inadequately raised in the original,

supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an

applicant can point to a “sufficient reason” why new grounds for relief were not raised or were
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not properly raised in previous applications. Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392,
394 (1991). Any new ground raised in a subsequent application is limited to those grounds that

“could not have been raised . . . in the previous application.” Id. (emphasis in original). If the

Applicant could have raised these allegations in a previous application, then the Applicant may
not raise those grounds in successive applications. Id. The Applicant bears the burden of
showing that the allegations could not have been raised previously. Id.

As the Applicant has failed to present any reasons why he could not have raised the
current allegations in his previous post-conviction relief applications; the Resbondent moves for
a summary dismissal of the application because it is successive.

V.
The Respondent submits the Applicant’s claim of newly- or after-discovered evidence is
“without merit. For an applicant to be granted a new trial based on after-discovered evidence, he
must show the evidence: (1) is such that it would probably change the result if a new trial were
granted; (2) has been discovered since the trial; (3) could not in the exercise of due diligence
have been discovered prior to the trial; (4) is material; and (5) is not merely cumulative or

impeaching. State v. Mercer, 381 S.C. 149, 166, 672 S.E.2d 556, 565 (2009) (citation omitted).

The Applicant has not shown that the alleged evidence meets any of the requirements for
after-discovered evidence. Most importantly, the “new evidence” offered by the Applicant is not
material to the issue of guilt or innocence, and probably would not change the result if a new trial
was had. Seeid. The Respondent submits the Court should summarily dismiss this allegation.

VL

The Applicant’s argument that the Grand Jury was not scheduled to convene when his
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indictments were signed is without merit. While terms of court are technically prescribed by

statute, the Respondent argues general sessions matters may be transacted during common pleas

terms of court and vice versa. See S.C. Code Ann. §§ 14-5-410, -420 (Supp. 2003).

VIL

The Respondent denies each allegation not expressly admitted, qualified or explained.

VIIL

WHEREFORE, the Respondent moves to summarily dismiss the application because it is

successive to the Applicant’s prior PCR action and was filed after the statute of limitations had

expired.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

KAREN C. RATIGAN
Assistant Deputy Attorney General

P.O. Box 11549
Columbia, S.C. 29211

owree] Jokig

Attbrneys for Resﬂondent
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )
)
) 2011-CP-23-6133
)
TIMOTHY DARRELL DAVIS, 291299 )
: )
Applicant, )
)
'S ) AFFIDAVIT OF SERVICE BY MAIL
’ )
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
I.  Iam an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this is a
proper circumstance of service by mail.
3. Thave this day served a copy of the Return and Motion to Dismiss in the above-captioned matter

on the following person by depositing same in the United States mail, postage prepaid:

Timothy Darrell Davis, 291299
Perry Correctional Institution
430 Oaklawn Road

Pelzer SC 29669

DATED this 12th day of March, 2012.

Jully A. C! Carey, Legal Qssistant
For Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) 2011-CP-23-6133
COUNTY OF GREENVILLE )
)
Timothy Darrell Davis, )
S.C.D.C. No. 291299, )
)
Applicant, ) - 3
) CONDITIONAL ORDER OF DISMISSAL
) . s
State of South Carolina, ) TN «
) N U
Respondent. ) C Al o
) o N~
o

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed September 14, 2011. The Respondent made its Return, requesting the application be
- summarily dismissed.

L

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment of the Clerk of Court for Greenville County. The Applicant was indicted
at the April 2002 term of the Greenville County Grand Jury for murder (2002-GS-23-2623). He
was representéd by C. Timothy Sullivan, Esquire.

Aﬁer the State called the case to trial, the Applicant was found guilty. On March 5,
2003, the Honorable C. Victor Pyle, Jr. sentenced the Applicant to life imprisonment.

A notice of appeal was filed at the South Carolina Court of Appeals. Robert M. Dudek,
Esquire of the South Carolina Office of Appellate Defense perfected the appeal. The Court of
Appeals affirmed the Applicant’s conviction and sentence. State v. Davis, Op. No. 2005-UP-152

(S.C. Ct. App. filed March 4, 2005). The South Carolina Supreme Court denied the Applicant’s




petition for writ of certiorari on November 1, 2006.
2007-CP-23-6216
The Applicant filed a PCR application on September 21, 2007 (2007-CP-23-6216). The
Applicant raised the féllowing issues:
1. Ineffective assistance of trial counsel:
a. “[R]efused and has failed in thorough investigations, not preparing

for trial, not challenging false allegations and failing to make
objections during trial.”

b. “[R]efused and failed to interview and subpoena witnesses,
records, and by not demanding complete discovery material.”
C. “[1]1] advising client on myriad of legal matters pre-trial and during
trial.”
d. “[R]efused and failed to develope and present effective defense
strategies.”
2. Prosecutorial and law enforcement misconduct:

a. Assistant solicitor Steinberg, Lt. Hamby, and Sgt. Guthne
“conspired to commit and did commit perjury.”

b. Assistant solicitor Steinberg “violated comports of Brady v.-
Maryland in that certain discovery materials have been withheld.”

3. Ineffective assistance of appellate counsel:

a. “[Clounsel refused and has failed at communicating with
Petitioner, providing documents from reasonable requests and
overlooking mandates of statutory law.”

4. U.S. and S.C. Constitutional rights violations:
a. Violation of First, Fourth, Fifth, Sixth, Eighth, and Fourteenth
Amendments.

An evidentiary hearing was convened on December 11, 2008 at the &}reenville County
Courthouse. After the Applicant successfully moved to relieve his appointed counsel,bhe
proceeded pro se. The Honorable édward W. Miller denied and dismissed the PCR application
by order filed January 27, 2009.

The Applicaht filed a notice of appeal. Robert M. Pachak, Esquire of the South Carolina

i
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Office of Appellate Defense perfected the appeal in the form of a Johnson' petition and the
Applicant submitted a pro se petition. The South Carolina Supreme Court denied the petition for
writ of certiorari on October 20, 2011.

2010-CP-23-8436

The Applicant filed a PCR application on October 13, 2010 (2010-CP-23-8436). The
Applicant raised the following issue:

1. “Substantial change in law and rights regarding conflicting jury
instructions in violation of State and Federal Constitutions.”

The Respondent filed a return and motion to dismiss, arguing the application was
untimely and successive. The Honorable Robin B. Stilwell issued a conditional order of
dismissal dated February 22, 2011 and ﬁled February 28, 2011. Judge Stilwell issued a final
order dated April 20, 2011 and filed April 29, 2011. Though the Applicant filed a motion to alter
or amend judgment, pursuant to Rule 59(e), SCRCP, the Honorable D. Garrison Hill denied the
motion by order dated May 23, 2011 and filed May 25, 2011.

The Applicant filed a timely notice of appeal. The South Carolina Supreme Court
required the Applicant — pursuant to Rule 243(c), SCACR - to show an arguable reason why the
denial of his application was improper. In an order of dismissal dated July 19, 2011, the
Supreme Court found the Applicant failed to meet his burden in this regard.

Federal Habeas Corpus

The Applicant filed a petition for writ of habeas corpus in the United States District Court

for the District of South Carolina (4:11-3263-DCN-TER). The Respondent has received an

' Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988).

3
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extension in which to file its motion for summary judgment. As such, the matter is currently

pending before the District Court.
II.
In his current PCR application, the Applicant alleges he is being held in custody

unlawfully for the following reasons:

1. “Newly Discovered Evidence, pursuant to SC Code, § 17-27-45(C).”
2. “Fraud Upon the Court and Sham Legal Process.”
a. The court of General Sessions was not convened when the Grand
Jury returned the true-billed indictment.
3. “Prosecutorial Misconduct.”
I1I.

This Court finds this matter should be summarily dismissed because the Applicant has
failed to comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C.
Code Ann. §§ 17-27-10, et. seq. (2003). Specifically, South Carolina Code Ann. § 17-27-45(a)
reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. See Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Applicant was convicted of the offense he challenges in this application on March 5, 2003
and the South Carolina Supreme Court denied the Applicant’s petition for writ of certiorarni on
November 1, 2006. The Applicant was therefore required to file his application before
November 1, 2007. This application was filed on September 14, 2011, which was more than

three (3) years and ten (10) months after the statutory filing period had expired.

Wy
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A motion for summary judgment may properly be used to raise the defense of statute of

limitations. See McDonnell v. Consolidated Sch. Dist. Of Aiken, 315 S.C. 487, 489, 445 S.E.2d

638, 639 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to
“grant a motion by either party for summary disposition of [an] application when it appears from
the pleadings . . . that there is no genuine issue of material fact and that the moving party is
entitled to judgment as a matter of law.”

Iv.

This Court further finds the current application should also be dismissed because it is
successive to the previous applications for post-conviction relief. Successive applications for
post-conviction relief are disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737
(1980). South Carolina Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under thié chapter must be raised in

his original, supplemental or amended application. Any ground finally

adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in

the proceeding that resulted in the conviction or sentence or in any other

proceeding the applicant has taken to secure relief, may not be the basis for a

subsequent application, unless the court finds a ground for relief asserted which

for sufficient reason was not asserted or was inadequately raised in the original,

supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a “sufficient reason” why new grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392,
394 (1991). Any new ground raised in a subsequent application is limited to those grounds that

“could not have been raised . . . in the previous application.” Id. (emphasis in original). If the

Applicant could have raised these allegations in a previous application, then the Applicant may

not raise those grounds in successive applications. Id. The Applicant bears the burden of

gz
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showing that the allegations could not have been raised previously. Id.

As the Applicant has failed to present any reasons why he could not have raised the
current allegations in his previous post-conviction relief applications, the application is
dismissed.

V.

This Court finds the Applicant’s claim of newly- or after-discovered evidence is without
merit. For an applicant to be granted a new trial based on after-discovered evidence, he must
show the evidence: (1) is such that it would probably change the result if a new trial were
granted; (2) has been discovered since the trial; (3) could not in the exercise of due diligence
have been discovered prior to the trial; (4) is material; and (5) is not merely cumulative or

impeaching. State v. Mercer, 381 S.C. 149, 166, 672 S.E.2d 556, 565 (2009) (citation omitted).

This Court finds the Applicant has not shown that the alleged evidence meets any of the
requireménts for after-discovered evidence. Most importantly, the “new evidence” offered by
the Applicant is not material to the issue of guilt or innocence, and probably would not change
the result if a new trial was had. See id. This allegation is dismissed.

VL

This Court finds the Applicant’s argument that the Grand Jury was not scheduled to
convene when his indictment was signed is without merit. While terms of court are technically
prescribed by statute, this Court notes general sessions matters may be transacted during

common pleas terms of court and vice versa. See S.C. Code Ann. §§ 14-5-410, -420 (Supp.

2003).
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VIL
Based upon its review of the pleadings in this matter, this Court expresses its intent to
summarily dismiss this matter unless the Applicant advises this Court with specific reasons,
factual or legal, why it should not dismiss the matter in its entirety. The Applicant is granted
twenty (20) days from the date of service of this Order upon him to show why this Order should
not become final by filing any reasons he may have with the Clerk of Court for Greenville
County, South Carolina, and also by filing a copy of his reasons with the Office of the Attorney

General, Attn: Karen C. Ratigan, Post Office Box 11549, Columbia, South Carolina, 29211.

AND IT IS SO ORDERED this L™ dayof (7o, 2012.

AL
G. Edward Welmaker '

Chief Administrative Judge
Thirteenth Judicial Circuit

C_z‘mcn‘* : \\L , South Carolina.




SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Post Otfice Box 21787 - Columbia, South Carolina 29221

Pursuant to Rule 4(d)(2) of the South Carolina Rules of Civil Procedure, the Director of the South
Carolina Department of Corrections has designated OC(_( 3. [gE (Server)

as his duly authorized agent for the purpose of making service of the process on the below named

individual.,

STATE OF SOUTH CAROLINA )

)
COUNTY OF (ogezvuc] Je )

On this [5 fh day of Q Qal l 2012, [ served the _Conditional Order of
Dismissal_, on Inmate __Timothy Darrell Davis__, SCDC Inmate #_ 291299 , by delivering

AFFIDAVIT OF PERSONAL SERVICE

personally and leaving a copy of the same at __ Perry  Correctional Institution,
PFJZ(:"\Z. L . Deponent is not a party to this action
. 7
s/ z/ /GC«
/S/C]f/verver

, 2012

LY — (LS)
Notary Public for South Carolina

My Commission Expires: 4‘/79‘503()

ADMISSION OF SERVICE

Service of'a copy of the within Conditional Order of Dismissal i+ admitted at the South

Carolina Department of Corrections ( //ZEL’&[ Correctional
Institution), /Z:/ZZ&Z;. ﬁ(’/ , GCreen l//~/ /é,- County, SC

this Zfli’: day of %}/17;2,[/ 2012,

l 1 nmate/

SCDC lnmate #: < 2/ 255

2011-CP-23-6133
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STATE OF‘SOUTH CAROLINA ) THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) 13th Judicial Circuit

Timothy D. Davis, #$291299, C/A No. 2011-Cp-23-6133

Applicant,

¢
¢

REPLY AND OBJECTION:

R . L SO e N P

V. ==

TO RESPONDENT'S RETURN

State of South Carolina, AND MOTION TO DISMISS .3
Respondent. o

TR E

W

=

I.
PROCEDURAL HISTORY

On, or about, March 4-5, 2003, at a Greenville Countcy - Court
of General Sessions, Applicanc (Davis), while repcescented by, Mc.
Timothy Sullivan, Esg.; Greenville County Public Defense Oftfice,
was convicted of wucrder [2002-GS-23-2623] during a Jucy trcial
held before the Honorable C. Victor Pyle, Jr. Judye Pyle imposed
a life sentence without possibility of pacole. Davis' attocney
filed for appeal to the 3C Court of Apweals who, consequently,

afficwed the conviction/sentzuce, March 4, 2005 {State v. Davis,

Op. No. 2005-UP-152];, reneacing and certiorarl denied June 22,
2006 and November 1, 2006, cespectively.

On Septeuwber 21, 2007, Davis filed his ficst application foc
pwost-conviction celief (PCR) [2007-CP-23-6216]), puczuans o 3C
Code of Law, Aann., %, 1/7-27-45(A). On Septeimber 24, 2008, an
initial evidentiary heacing was held before the Honorable Carmen
T. Mullen, wherein Applicant testiflied chat he had been denied
access to his trlal transcrcipt and woved to celisve PCR counsel.
Heariny was defecred until next cecw  of couct Loc PCR
Jfoceedlings.

Between heacings, Davis filea focmal Motion{s) to Relieve
Counsel -- ceqguestliiy ceapgolntment -- and for Coutinudnce.
1

After a heacing on Davis' ancillacy wortlious, 4 s<Scona <videgddgrd

neacing «as neld, Decewmber 21, 2008, beroce the Honocraole Edwarcd




W. Millec. Ducing the wotions heaciny, Judye Miller czlieved PCR
counsel for causs, but denied Applicant's Motion for Coatinuance
and reappolntment of counsel, coumpelling Applicant to cepcesent,
peo se- _

That afternoon, the PCR evidentiacy hearing was neld,
wherein, Davis testified along with Respondent, Timothy Sullivan
and, Mr. Howard Steinbery, Assistant Solicitoc, both Dbeiny
cepcesented by, Ms. Karen C. Ratiyan, Asslstant Actocney Geieral.
Judye Millec, ocally denied Davis' post-conviction celief on
cecord, disnilssing the mnactec oy tocwal ocdec Januacy 21, 2009.
Davis ciwmely filed Motion to Altsc/Awmend Judgyswent [SCRCP, Rule
59(e)], which the Couct also denied, Macch 10, 2009.

Davis then tiwely filed nNotice of Appeal. Mcr. Robect M.
Pachak, Esg.; SCCID - Appellate Defense, was appointed to

cepcresent Davis. Soon thersatftec, pucsuant to Johnson v. Stace,

364 S.E.2d 20L (1988), appellate counsel filed a "no wmecics"
Petition for Writ -of Certlocaci and Motion to be Relieved, alony
with an incomplete Appendix. In rcespounse, pco se, Davis filed
Motion to Supplement Rscocd -- creguescing that appellate counsel
De difeuced Lo briay Appsndix into coipliance -- of which, the 3C
Supcziie Couct gycanted, Februacy 17, 2010.

After the Appendiis was brought into coafocwlity, Davis [ilca
Petition for Wecit of Cectiocaci, pco 3z, October 28, 2010, roc

the Court's considecatlion, wherein, Davis ralsed seven {(7) lssuegs

with eilgyhteen (138) acgyuments. On  Octobec 20, 2011, «the SC
Sugcsive Couctht denled appsllate counsel's, "no-uecits”, Jonuson

Petition £foc wWelt OL Cectliocacl «LLROUC conslderaltloin OL  Cns
werits contained within Davis' pco s& pegtltioa; Reheaclng, <0
panc, pcoceducally denied in <ccoc, Auyust 5, 2011.

when Davis filed Notice Of Appedl fcom the £icst PCR, and
during 1ts pendsncy, 0= Claely Llleu a second PCR apgplicaclon,
October 6, 2010, pucsuant to statutoc,; wcovision of SC Code oL
Law, Ann., § 17-27-45(B) [2010-CP-23-8436]), based upon "newly

" .
fo RN — )

zstablisned cule of la~ or rcigyht, pceviously unavallaole,

Stacs v. Belchecr, ©l2 S.E.2d 802 {Occ. 2009). Davis was denied

awpolintinent of counsel ana evidentlacy nearing. Consegusutly/s, of

N
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Ocder dated Aprcil 20, 2011, the PCR action was then suimwacily
diswissed by the Honocable Robin B. Stilwell, due to Resgondent's
iilscepresentation of facts and celiance upon inapplicable

conclusion o©f law; that Davis second PCR applicatcion Was
untimely and successive. Davis Lucthzce Eilled ancillacy wotioans
and objsctions, including, Motion to Alcec/Amend Judgement
[SCRCP, Rule Jd'9(s)], which wece fucthec deunied, May 25, 2011 oy
the Honcable, D. Gaccison dill.

Afterwacds, Davis tiwsly rfiled Notlce OL Appeal cegacdiug cne
second PCR. Howevec, pucsuant to SCACR, Rule 243{c¢), Davis dJds

ceyuiced by the SC Supcewme Couct to show cause L[OC Chg dagppeal, CO

“hich he cesponded with a wotion, pro 3, tCitled, 'Cause of
Accion.' Wneceln, he cited the sSuppocting Lacts and legal
authorities his claiw celied wupon. Apparently/, aid wlthout

ceview on the werits, tnhne Honocable Jean H. Toal, Cnie<f Justics
of tng 5C Supcewe Coucrt, sumilacily diswissea Davis' agppeal, July
19, 2011, without pcoviding any Lilndings of fact, oc¢ cuonclusion
Of law.

On Septewber 14, 2011, Davis filed a tnicd, PCR appllcaciuvn
alony with suppocting Affidavit, Mecwocaunduw OL Law, and Ezhliblcs

A, 8B, & C, pursuant to statutocy pcovision of 3C Code OL Law,

Ani. 3 L7-27-45{C); "newly discovered evidenca"
[2011-cP-23-6133], Whecsin, he allsgsza ructnzc pcosecutocial
wlsconduct. In addition to thne PCR appllication, Davis also
filed Mot ion o Sct-aAsiae/Vacate Judgsuent [ SCRCP, Rule
50{p){3)], alleging "ffuau upoi L& <Coucl” cCesulting L[cow th=
wlrsconduct. Tne Court, UpOil 1Ts OwWil 1alClative dad ~1Cnouc

Gaiplanativil, lssu<u a Jocwi—-4 Qrasc, Novewber 30, 2012, si4itca Dy
Judye Stilwell, deaging tne '60{o) Motion' ~itnout any flndiugs
of factual, oc¢ <onclusion UL law.

Thaa, or Novewmbec 22, 2011, dand QJUCSudlt o Che
"Anti-tecrocist % Eftsuciié Death P<ualty Act” CAaEDtA), aud ies
tne one (L) yzar scatuts of liwitatlions, Davis flled a 2etitlon
foc ﬂcic Of Hab<ds (O0Cpus applicatlion, gpucdsuant to U.3.C. 28, 3

h

oy

2254, berfocs cesvlurion 9£ the sendla, s3fats fCR actiow. AtTer

state's Nlgynest Couce deéuied cCeCcbiocacl on Als [10sT 2CR a1y

N
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Davis Was cegulced by law to L[ile foc f=z=decal habeas <ocpus
c2lisgf within one {l) yeac aftec the <conviccoion becaws fiual
(winus tiwe taken 1in filing ficsc PCR), only focty (40) days
cemained foc which Davis could file for £fsdecal habeas cocpus
celief. '
S0, bzcause Davis' fedeca Nabsas Corpus appllicatlion 1s a
"mixed pStition" contalnlily Sxhausted and unelhausted claiams, he
was fucthec rcequlced to file Motion to Awena ocliglnal rfedecal
habzas <¢oOcygus appllication, wihicn ne did on Januacy 3, 2012,
cequesting that "Gecound Plve", contalnloy wattacs Withln Che

thicd PCR, now pending i state couct, D2 tenpocacily suspended

and/oc Withdcawi. Wienlin his awenduwent, and gpgucsuant o Rose v.

Lundy/, Davis fucther ceyuested Lhe Nabeds COCpUs alllion D sCag/<d
and/oc¢ neld in abeyance psnding outcouwe Of the scace PCR.

T
Extzasion of Tiws Loc wWhich to fille Retucn agalnst the Lsdecal
nNavsas COocCpus apglication, cne  U.S. Dilstrict Court g4ldated.
Respondent fucther filed Resgooiss Lk Oppositlon to Petitivuasc's
Auiznduwent, February 29, 2012, cthen filed tneic Retucn, Mewdcanddia
and Motion (oc¢ Swiniacy Judggwsinl dgalust Pstlitloisc's Ndabeas
COrpus application, Macrch 5, 2012.

Witnlan both f=zdecal cesgonses, RespOldehi  acjuss  dgalust
wabbers concainsed Jicnln the PCR actlon, wgending Lo, dand ~nien
2C0pecly oelongs o, ©the staCé Coddl unCll Chose wallels NDave

been fully nNedcd any adjudlcate=d atbt Che stats's hlighesst coudrt.

=
o
rn

ae ity Rzgspondzut JuSt Ceczutly filza Tnels ReECudlit O
PeClilonec’s stale PUR awelluation on Macch 12, 2012, aiueiy (W)
dayfs out Of ciwme 1 violatlun 0L sCatulory lad agad culess ol
LCOCedul=. 1Tne U.S. Distcier Couct founu Resgpondeint's gpleadliny
it opposition £O Peritloiwecr's dweudwcni as "wodl" 40 glanlfed
Pzolicioner Tliwe Lo flle 4l awendsd Psiilitlon fur Habeas Cocpus

doollcatlon as a wattesr JE Coucs<s, <Jllliy, wrocsducal allowances

undsr fRCP, Ruls !'ofa).

heceafter, on Februacy 3, 2012 Respondent L[iled doclioa fuc
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II.
REPLY & OBJECTION

This Reply and Objection is before this Court in cesponse to
Respondent's. Return and Motion to Diswiss against Applicant's
above-referenced PCR action, to whicnh Applicant would show the

following:

A. Applicant first objects to any considecation being given to
Respondent's untimely Return. Respondent has just recently filed
théic Return approximately; ninety (90) days out of time, Six (6)
months after Applicant filed his 1initial pleadiny. Applicant
submits that pucsuant to SCRCP, Rule 12(a), Respondent was only
allowed ninety (90) days to file Return to the PCR application
wherein they were required to raise all defenses, of which cthey
failed to execute.

Second, neither did Respondent wmotlion the Court focr extension

of time, nor did the Court formally grant, sua sponte, Respondent

additional time to file their Retucn. By operation of law and
prcocedure, this Court should ignore Respondent's defensive

pleadings and gyrant Applicant celief he seeks by Default

}

Judyement as matter of coucsejandy in the interest of justice.

B. Assuwminy arguendo thact Applicant wmay not be entitled to or
yranted Default Judygement Dbased wupon Respondent's untimely
return, this Court should nonetheless deny Resgondent's Moction to

3

Dismisgs, awpoint counsel., and scheaduls aa evidantiacy nzacing.

34

Because, contracy to their assertions, Applicant's PCR
application is not successive and pcesents gyenuine 1ssues of
material fact and law in controversy, which are of constitutional

magnitude;

l. Applicant contends that due Lo seccet natuce of ex pacce,
grand Jury procedures euwployed to conduct pcesentment,
ceview, and deliberaé%,gvidence, neithec Applicant nor his
attocney, were able co.aiscecn the legality or procedural

correctness of the ex parte proceedinyg. Thecefoce, tne

W

[59)




defense would not have known to challengye the jucisdiction
and/or legality of the indictwment prior to trial oc on
appeal; thece were no appacent defects on, ocr within the
indictment, causing the gquestion <to arcise 1in the ficst

instance. Seeg, State v. Richardson, 146 S.E. 676 {1928)

Nor did the Applicant ever "knowingly, voluntarily, or
intelligently waive" the issue(s) of jurisdiction and/oc
legyality as would also be rcequired by SC Code of Law, 3§
17-27-390. In deed, there would have been no apparent ceason
for anyone to challengye or make inquiry on the subject
because it is presumed that ex parte proceedinys are reyularc
and conducted within conformity and allowance of statutocy
laws. Sge¢ State v. Jawes, 472 S.E.2d 38 (1996) ("Absence of

evidence to the contcarcy, creyularity and legality of
proceeding before grand jucy is presumed. ") (ewpnsis
supplied) Cf. Weathecrs v. State, 459 S.E.2d 838 (1995), sze
also, State v. Thoupson, 409 S.E.2d 420 (Ct.aApp. 1991).

2. Applicant asserts he was unable to raise or act upon this
new evidence and claim of due process violation until he was
able to verify; his alleygyations throuyh legyal reseacch and
inquicy with the SC Court Administration reyacding the tecus
of couct ordered by the SC Suprewe Couct. It 1s clearly
shown by Applicant's exhibits, filed with the PCR application

& Memocanduw of Law, that Within one ygeac obf Appllicanct's

discov=ly OF Cie actual dates ol gedefal <s2ssiens couct Lo
Apcii ~ 2002, ns filed a Sworn Affidavit afficwlay as wuch,

. . - . C TN
that he cecently found tnis 1anforwation, and of his belleg\lt
constitutes and qualifies as "newly discovered evidence."
(See & Cf., date @ pottowm/riyht of Exhibit "B-1.2" [couct

calendac] w/ filing date of PCR application)

3. Applicant furthecr gpoints out that 1n his supporcting
Memocandum of Law, he presented the Court with statutory laws
wnich inandate and yovecn the proceduces for convenlnyg the
gzand jucy:: specifically, how, whece, and when those ex pacte

-

o~

<

o

T
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proceedings acs to be held.

4. Contrary; to Respondent's acgument that Applicant's "new
evidence" is not material to issue of guilt oc innocence,
Applicant contends that because chey Wece unlawtully
convened, 1f convened at all, tne gyrand jucy naed no lawtful
authority to ceceive and delibecate upon any evidence oc
retucn a "trcue bill" in the ficst instance. This fact alone
wmakes the lissue of yuilt or innocence moot, since the trial
court lacked jurisdiction, in pecsonam, to try tne Applicant
upon an unlawfully obtained indictwent 1n the ficst place.

See, Evans v. State, 611 S.E.2d 510 (2005)

cC. In their Return and Motion co Dismiss, Respondent's only
other defense 15 that pucsuant'to SC Code of Law, §3Y 14-5-410,
-420, "genecal seesions watt<rs way be transacted ducing comnon
wleas terws of court and vice versa." This tenuous dsfense

Qresents aryuable issues of fact and law,

1. Applicant cespectfully points out chat Respondsnt concedes:

the leyal conclusion;, Chat Cadws OL COull ale gJglescolbed by
statutory law, albeit "technical." However, 1in tne 1nstant
casiyanGQ Qursuant to stactutocy allowance, cthe S8SC Suprewe
Court canceled those original statutocy tecws, ordeclny an
independent schedule of weekly tecws foc the wmonth of Apcil -

2002. (See previousiy filed exhibits;, B-1.1 & 1.2)

2. Althouyh Applicant concedes that SC Code Of Law, 3
14-5-410, -420, 1in facc,‘%éég allow both courts, genecal
sessions and cominon plsas, to transact mattecrs within <cachn
otherc's jucisdiction, he respectfully contends that,

"technically, " this pcovision only applies to  aon-jucy

awatters, L.8., Qce-trial n<acings, SUPPLeSS5100 Neaclngs,
Congelbeiley Nedlligys, =C0C., and, cnecefocse, wvannot Dbe Che
basis of Respondent's defense. Fundawentally, 1t snould bDe

loyically undercstood that, =z parte, lilndictwenc proceedings




ace held before jJucrlies whece evidence 13 heacd, inguicies

made, and delibecation takes place.

3. From a pucely jucisdictional stand point, Applicant
fucrther contends that this Court and the Respondent nave an
ethical duty and obligation to acknowledye and follow all
applicable laws regyarding process and pcoceduce, and not Co

do so, cesults in fundamental violation of due process and

equal pcotection of law; SC Coanst., Act. I, 3§ 3. If tne
Jyrand jucy did indeed meet -- somewnsre othecr than the Couct
of Genecral Sessions -- to rceceive aud delibecate evidence s0

solicitocr c¢ould obtain a "tcue bill" agaionst Applicant, they
“ere nonetheless cequiced, by "technical" opecation oL law,
to convene ducing "Court of General Sessions, " not "Couct of
Counion Pleas,"” not "Family Couct," oc Just any "clgcoult

courct,". One o©OLf the ceasons f[oc this, inter alla, 15 that

Courts of Coumwon Pleas do not have jurisdiction ovec cciiminal

wmattecrs. State v. Fundecbuck, 191 S.E.2d 520 (1972).

4. Applicant nesceby challengyes the incongcuent dispaclty
cegacdlng the State's proceducal ifcegulaciﬁéee of 1its ycand

. 7 e , Co o P . . . G
jucy proceedings for obtalnlng hls <ciwinal 1ndictwent. Tne

’

LJlaln and ocdlnacy weaitlily oL s ldiguuage cwpwlOgzed wlihlin
statutes y4ovecnlng Che X pacte gycand Juc/ and 1adlictwent
pQLocess nas pecn S/stenatlically Wilsconstoued Lo wedrnl

scwetning it doos not; l.e., that tne cecw, "genmcdal =z<=ssicas

court" i3 sgnocajyuwous [eyual in weaning] witn chs  ceci
o Gedaroba rzyeals . _
"ciccult COuftla\Jﬁ'aE3Udblé<¢'tOEC&O constcuction oL che

meanings, and contcioutes cto the ongoing violation of
Applicant's proceducal dus process clghts Ln splte of diccuam

in State v. Gentcy, 610 S.E.2d 494 (2005).

[II.
CONCLUSION

Therefore, and based upon considecaole degycee aind wagynitude

"

‘i
“Fe
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of -he controvecrsy cegyacding the mactecial fact and law pressnted
hecein, Applicant respectfully cequests and woula wove this Couct
to deny Respondznt's MOCL1OH Cu  Diswlss  qild  wlthel, apgllnt
counsel for Applicant and schedule an  evidentlacy nzacilog,
thereby waking allowance ftor full nzacing on the mattec and
fucther the discovecy; process. Oc, 1n the alternative, this
Couct may yrant Appllicant celief by Dsfault Judyewent rLoc
Respondent's failure to cimely comply with and Eollow statutocy

law and proceduce.

Respectbfully subuiltted,

vate: et 76 . 2012 Z%A

Geeenville county Tiwotnys /Ddvis, #291299
Peccy CTIL. / )4B-222
430 Oaklawn Road

Pelzec, 5C 29009




STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

Tiwocthy D. Davis, #291299,
Applicant,
R

State of South Cacollina,

Responuant.

L. [ aw the Applicant In
2. Reyular

secvice by mail.’

3. I nave this day filed/secved the foreyoing document(s);

Retuca
Dy depositing
postaye prepald,

and- Objection ¢to
inugividuals below
U.S. Mail,

Gezznvill County Coucthouse
Paul B. Wicksnsimec, Clack
305 E. Nocth stesst
Crzenville, 3C 29601

Algrel 27, Z3/Z

Geczenvills Councy

Date:

SN AND SUBSCRIBED IO D:focs ks Chlo

é%752{ g oL 'Cé?;ubch‘
4</<ZﬁiLAA*7_/6b%véaJ/

wotacy Public foxe 5.;um Carolira

; Lgle

M/uamuaxnlkg;u:/ﬁAALu&LLf7 20/7&

Communlcation by
South Carolina and that

wall
tnis

and

cxlsts
1s a

THE COURT OF COMMON PLEAS

13th Judicial Ciccuit

C/A nNo. 2011-CpP~-23-0133

i/
“

he h Hd

Cne above-captlioned action.

QCOpeC Cclccumstance of

Motion to Diswliss, upon
Coples OL Che saws i1n Lhe

addczssed as follows:

SC Attocney Genecal OfLLlce
Kacen C. Ratlgan, A.A.G.
Post OrLfice Box 11549
Coluubla, 3C 2921L-154Y

,ﬁf/

LTiwocony 'dqu, #29L29Y
rt:t.f[ C f- / Ddi-222
40U vanliawit Koo
Pele=zc, 35C 29609

tncougyiiout ctheg 3Stace OL,

Reply
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IN THE COURT OF COMMON PLEAS
2011-CP-23-6133

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Timothy Darrell Davis,
S.C.D.C. No. 291299,

Applicant,
FINAL ORDER OF DISMISSAL
V.

State of South Carolina,

Respondent.

)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed September 14, 2011. The Respondent made its return on March 12, 2012, requesting
the application be summarily dismissed based upon the expiration of the statute of limitations
and the presumption against successive PCR applications.

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal signed March 14,
2012 and filed March 30, 2012, provisionally denying and dismissing this action, while giving
the Applicant twenty (20) days from the date of service of said Order in which to show why the
dismissal should not become final. Attached to this Final Order and incorporated herein by
reference is an Affidavit of Service dated April 18, 2012, serving the above-mentioned
Conditional Order of Dismissal on the Applicant.

In a document captioned “Reply and Objection to Respondent’s Return and Motion to
Dismiss™ and filed April 9, 2012, the Applicant argues he is entitled to a default judgment. The

Applicant argues this is not a successive PCR application. The Applicant argues his

1




understanding of the *‘secret nature of ex parte, grand jury procedures™ is new evidence. The
Applicant argues he has suffered a violation of equal protection and due process because the
Grand Jury was not convened at the appropriate time to return the indictment in his case.

This Court has reviewed the Applicant’s response to the Conditional Order of Dismissal
in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not
been shown why the Conditional Order of Dismissal should not become final.

This Court notes the Applicant was convicted and sentenced on March 5, 2003, the South
Carolina Court of Appeals affirmed on March 4, 2005, and the South Carolina Supreme Court
denied the subsequent petition for writ of certiorari on November 1, 2006. As this action was
filed on September 14, 2011, it was clearly filed outside the expiration of the statute of
limitations. See S.C. Code Ann. § 17-27-45(a) (Supp. 2003). This is the Applicant’s third
application for post-conviction relief. This Court notes that successive PCR applications are
disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980). This Court finds

the Applicant had the opportunity to litigate all issues related to his case at the evidentiary

hearing for his first PCR application on December 11, 2008. See Odom v. State, 337 S.C. 256,
261, 523 S.E.2d 753, 755 (1999) (“[A]n applicant is entitled to a full adjudication on the merits
of the original petition, or ‘one bite at the apple.’”).

This Court finds the Applicant’s claim that the trial court lacked subject matter
jurisdiction is without merit. Indictments are not jurisdictional in nature, they are merely notice

documents. State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). This Court finds the

indictment for murder (2002-GS-23-2623) was true-billed and clearly adequate to provide notice

of the charge the Applicant was facing. This Court finds the Applicant has failed to articulate

2




how the term of court in which the indictment was true-billed was both improper and served to
deprive the trial court of jurisdiction in this case.

This Court finds the Applicant’s allegation of newly-discovered evidence is without
merit. This Court finds the Applicant’s alleged evidence has failed to prove any of the five (5)

required elements of newly-discovered evidence. See State v. Mercer, 381 S.C. 149, 166, 672

S.E.2d 556, 565 (2009). The argument that the Applicant only recently learned about the
statutory and legal authority related to his Grand Jury/subject matter jurisdiction issue is

untenable. See Gregory v. Gregory, 292 S.C. 587, 589-90, 358 S.E.2d 144, 146 (1987) (“The

legal axiom that ignorance of the law is no excuse has long been the law of this nation and

state.”); South Carolina Wildlife & Marine Res. Dep’t v. Kunkle, 287 S.C. 177, 179, 336 S.E.2d

468, 469 (1985) (““[1]t is a well-settled maxim that ignorance of the law is no excuse.”).
This Court finds default judgment on behalf of the Applicant is not appropriate.
Compliance with the time limits prescribed by S.C. Code Ann. §17-27-70(a) (2003) is discre-

tionary with the court. Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392 (1973). Absent a

showing of prejudice by the Applicant, the failure to file the Retum and Motion to Dismiss
within authorized time limits does not warrant granting the relief requested in the application.

Kneece v. State, 269 S.C. 177, 236 S.E.2d 746 (1977). This Court finds the Applicant has failed

to show any prejudice resulted from the filing of the Return and Motion to Dismiss beyond the

authorized time limits.

IT IS THEREFORE ORDERED that, for the reasons set forth in this Court’s
Conditional Order of Dismissal, the PCR application is hereby denied and dismissed with

prejudice.

k!



This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

AND IT IS SO ORDERED this day of , 2012.

G. Edward Welmaker
Chief Administrative Judge
Thirteenth Judicial Circuit

, South Carolina.

(6]




STATE OF SOUTH CAROLINA ) IN COURT OF COMMON PLEAS

) .
COUNTY OF GREENVILLE ) 13th Judicial Circuit
- SRS
Timothy Davis, 3291299, ) C/A No. 20Lll-ceo 233
) ==
Applicant, ) ‘fﬁzﬁf o
) "‘*:c: -
v ) Ee T =
) MOTION TO ALTER/AMEND —
State of South Carolina, ) JUDGEMENT OR ‘GRANT
) DECLARATORY JUDGMENT
Respondent. )
)

COMES MOW the Applicant, 1in the above-styled case, ana
cespectfully woves this Couct to consider 1ssuing eicthec,
declacatory judywment or an ocdec to altec o¢ amwend Judgwent
rendered in its Final Ocdec in the above-refersnced action. Saild
order was signed, June 12, 2012; filed, June 25, 2012, and
received by Applicanc, Juns 29, 2012. This wotion 1s propecly
before the Court pursuant to Rule(s) 57 & 589(e), SCRCP, SC Code
of Law, § 17-27-80; Marlar v. State, 653 S$S.E.2d 266 (200h)
Humbect v. State, 548 3.E.2a ©62 {2001); and Pcuitt v. Stdte, 443

CE.2d 127 (1%592). Applicant's ceasons Loc filing tnis wotion

are necein, set focth below:

FACTS
The Cougt o sesms L0 fidvae wectlatly reacnhsd the werits uo0n
issues rcalsed in this accion, dwaxing 1ts Lilnalngs ©Of Lact and

conclusions of law cegacding only tncee {3) points, two OL w~nicn
Were procedural defenses; (l) tnac Applicant 1s ovacreu LeCause
discovery Of State's unlawfull practice duoes not constitute "naw
e@vidence", (2) tnat Applicant 13 bacred Decause 155U was 10C
ralsed W“ithin one yzar statute of liwltations as presccipbed by SC
Code of Laws, § 17-27-45(A), ana (3) that 1indictments ace anoc

jucisaictional 1n nature.

(e



However, the Coucrt has not fully ceached the wecits upon ail
watters calsed i1a che actlon, Lalling to gwcopecrly cule Doy
findings oL fact and conclusions of law, as pcesccibed oy law,
regyardiny whether o¢ aot the Greenville County Office(s) of
Solicitor and Clerk of <Court did in fact violate scate
consticutional and statutory laws 1n 1Cs proceduce anu gractice

ceyacdiny wWwhich court's jucrisdiction, and upon whdat dates, those

cesponsiople, scnedule ana convens ycand jucles Lo conduct <X

pacte, procesdings focr presentivent and process of state criwinal
indictuents, sweciflically, Applicant's Mucdsc indictment
{2002-GS-23-2623).

colNcLusIoN

Focr purposes of pceserving tne ovecrlooked watters fOC.dHQEdlf
and based upon the facts sst focth above, tnat the Court's culiling
fails to fully aadcess tne werics and/oc adjualcats all Ltssuws
caised Ln the post-convicolion AT Lol Apulicaint Nl
cespectiully ceyuests this Couctl's cecousidecation of 1ts cullnyg
and to eilther wake approprlate cnanyss theceto, 0O rendsac

declacatory judgyment on thsz watters 1n quzsClon.

Respectfully; submitted,

",
/
pate: Jenae 3I9, 720172 ; ' ALJ_/

Greenville County Timothy Davis, #291299
Percy . / 84B-222
430 Oaklawn Road
Pelzer, SC 29669
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STATE OF SOUTH CAROLINA ) fN COURT OF COMMON PLEAS
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IN THE COURT OF COMMON PLEAS
2011-CP-23-6133

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Timothy Darrell Davis,
S.C.D.C. No. 291299,

Applicant,

RETURN TO MOTION TO ALTER OR
\2 AMEND THE ORDER OF DISMISSAL
State of South Carolina,

Respondent.

Respondent, by and through undersigned counsel, making Return to Applicant’s “Motion
to Alter/Amend Judgement or Grant Declaratory Judgment” dated June 30, 2012, would
respectfully show unto this Court:

1. The matter is before the Court by way of a post-conviction relief (PCR)
application that was filed on September 14, 2011.

2. Respondent submitted a return on March 12, 2012, requesting the application be
summarily dismissed based upon the expiration of the statute of limitations and the presumption
against successive PCR applications.

3. Respondent also submitted a conditional order of dismissal for review by the
Chief Administrative Judge for the Thirteenth Circuit.

4, The conditional order of dismissal was thereafter signed by the Honorable G.
Edward Welmaker on March 14, 2012 and ﬁléd March 30, 2012. The conditional order of
dismissal was personally served upon Applicant on April 18, 2012.

5. After Applicant filed a documents captioned “Reply and Objection to

Respondent’s Return and Motion to Dismiss,” Respondent submitted a proposed final order to.

1

(2]



This final order was signed by Judge Welmaker on June 12, 2012 and filed on June 25, 2012.

6. Applicant moves this Court to alter or amend the final order of dismissal, stating
the order does not address the merits of all issues raised.

7. Respondent submits the application was untimely because the statute of
limitations begins from the date of conviction or date of direct appeal decision.

8. Respondent submits this is the Applicant’s third PCR application and all issues
related to his conviction should have been raised at the hearing on the first PCR application.

9. Respondent submits the final order incorporated all of the specific findings set
forth in the conditional order of dismissal.

10. Respondent submits this Court fully reviewed and properly ruled upon all issues

and the “Motion to Alter/Amend Judgement or Grant Declaratory Judgment” should be denied.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

KAREN C. RATIGAN

Assistant Deputy Attorney General
P.O. Box 11549

Columbia, S.C. 29211

By: W"\?\

Attorneys for i{espon

July 10,2012
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE"

2011-CP-23-6133

TIMOTHY DARRELL DAVIS, 291299
Applicant,

\B AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent.

1. 1am an employee of the Respondent in the above-captioned action.

o

Regular communication by mail exists throughout the State of South Carolina and that this is a
proper circumstance of service by mail.

3. I have this day served a copy of the Return to Motion to Alter or Amend the Order of
Dismissal in the above-captioned matter on the following person by depositing same in the
United States mail, postage prepaid:

Timothy Darrell Davis, 291299
Perry Correctional Institution
430 Oaklawn Road

Pelzer SC 29669

DATED this 10th day of July, 2012.

CA AL LA AN

: Apsistant—
For Respondent




STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE 9
sy uw 30 P U
COUNTY OF GREENVILLE CASE NO: 2011CP2306133 l

D

IN THE COURT OF COMMON PLEAS fil :

SERNY

CHECK ONE:

[J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered.

[J DECISION BY THE COURT.  This action came to trial or hearing before the court. The issues have been tried or heard and
a decision rendered.

(0 ACTION DISMISSED (CHECK REASON): (] Rule 12(b). SCRCP:; [J Rule 41(a),
SCRCP (Vol. Nonsuit); (J Rule 43(k), SCRCP (Settled); [ Other:
{J ACTION STRICKEN (CHECK REASON): [J Rule 40(j) SCRCP; (] Bankruptcy:
(] Binding arbitration, subject to right to restore to contirm, vacate or modify arbitration award; !
[ other:
] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Attirmed; ] Reversed; (] Remanded;
] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT ISORDERED AND ADJUDGED: (] See attached order: [ Statement of Judgment by the Court:

The Court has fully reviewed the applicant’s Motion to Alter/Amend the Judgment or to Grant a Declaratory
Judgment, along with the State’s return thereto. In addition, the Court has again reviewed the entire tile, including
pleadings and prior orders. Upon such examination, the Applicant’s Motion is respecfully DENIED.

Dated at Greonvilly,

Court Reporier:

AVl > S ¢

PRESIDING JUDGE - G Edward Welmaker

This judgment was entered on the 25th day of July,2012, and a copy mailed first class thi¥3&h day of July, 2012, to
attorneys of record or to parties (when appearing pro se) as follows:

Timothy D Davis 291299 Perry Corr Instit/Q4B 222 Karen Christine Ratigan PO Box 11549 Columbia.
430 Oaklawn Rd Pelzer, SC 29669 SC 29211
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CPFORNMAM
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