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LAW AND ANALYSIS

D7D 748 PAR (BT £ERELD BY ScomddlZILY NDZSMISSING AUZANTS
FIRST, SELND, AnD THIRD FLR HPALZLR7ZoNS WHZILH ASSERTED
VALZD LLAZMS 78 WACRAN T AV EVZOEN TZARY HEARZING Si APUZW TS
RIGHT7 To HID5RL #nD/ur Acrinze Afvzew ?

DZD e PLR URT ZRRD) KY m87 CONDwe zne A HEARING JIw
ALICAN TS FIRsST, SECanld), WD THIRD FLK 78 FInd A7 wHE 74K IR
M7 ZF THIRE Wit 2 Inefhec 7z vE Asszstawves LLarg P

DID e CET EFRED BY w87 Aulzwls dw A/PLZCanTS BRaD Y v.
SaRYLaD . LLazr P

D70 7HE Lk ARED BY VIAIATING APLZIUH TS Dl IRICESS BY
NEVER RUCING b0 AP LICAN TS UNINTELL 26w Ty INVELUN TAR Y,y AND
UNEVOWING LuzLTY AR ?

D7D THe (k7 ABuseE I7S DISCRE 7Zon BY FENDERING A VERDZCT
WZITHNT A FECORD OF AwvY SOR7 7



RECEIVED

THE SIATE SF SpuIH Lifor In4 12015
T e Suteme Lok ocT 21 201

Hhewt Beom Biedimd Loow7V '8.C. SUPREME COURT
Lok T OF  LoMmbnw HLELs

H1sow Kewes L2, CHZF Ao zstin Tove  TuDSE

LASE W8, t LH3-CP-4-412/

: #
HAMID  DEMMIRZIO, /5300, . . . . . . . . FETIJIGNER,

AP

STRIE 85 SouiH CaReeinAd, . . « . o . . . KESPwWDEWT.

WoW  LOMES, HAMID DEMMIRIO, 7% SE LITIGENT 4wl FETZTIONER WHS
RESHECTILLY MOVES THIS HINORRBLE LMRT To DENY AND DISMISS THE STATES

LINTEn T 7en BY Redec 7ivls ALISON REWEE LEE DRDER SIGmED BV HER ow
THe J97 BF SEOTMBR J4/5 Far THe FaLLowInh SERSONS. THE e SPINDEN T
FORWARDED X788 FINAL ORDER OF DISMISSAL 76 HOWORABLE LEE »wD  THE
PETZ 7760ER O THE 2290 OF SEPTEMRER 20/5. Tws DAYS LATER Swu THeE 027’4
OF SEPTEMBER 28/5. TUDLE LEE SIGnED W47 IRDER AF DISMISSAL .
LATER s THE 19% 20/5, Ricklond) LoumTY CLERA, TEANET7E MBRIDE,
CLOCKED, STAMPED, AnD FILED w1t HER OSFFICE. /S/cSWZI/Z/( THE
PE 77 714,1/.5/? Z)ZZ)A/’7 RECEZVE THa7 SZONELD HRDER im7zL dc 74155/? Lo, J615.
THe RESPINDENT, THE STA7€, HAVENT SET FORTH OR SFFERED AnY
- TAL ISMANIC WOR Pzﬂsm SZVE /?5450/{5 SR An ENTRY OF FINAL SRDER OF
DISMISSAL AS A MATTER OF LAW. THE SIATE HAVE NOT SUCCESSFILLY
REFLUTED ANY OF THE Fc 75 SUPIRTING BoTH THE SBIECTIvE € SURTEL TZVE
ELEMENTS OF FETZ7I0NERS ASSERTION WNOR HAvE THE STH7E MET THEIR
BURDEN UMDER S.C. Rut£S SF (2viL AR6CEDuURE, Rureé 5a(d)ENF) zu
DEMIN STRA 7J/v£ W0 GEnung DISPUTE OF MATERIAL FACT.




THE PCR COURT ERRED BY WNEVER CANVASSING, DELVING, NOR
ADDRESSING APPLICANTE AFTER S MEWLY DISCOVERED EVIDENLE. In
AUESTIONING ARE THe 7#Rez (3) BCXES OF DOCUMENTS AND KEPIR 7S
WHICH S.C. LAW ENFSRCEMENT DIVISION HAVE In THEIR FOSSESSZION,
CARE, AND LONTROL THAT TRIAL CONSELS NOR F2777Z6MER _NEVER
VIEWED MNOR ANEW 74 HAVE EXISTED. THESE DolumEn7S was REAUESTED
BY LOTH LOUNSELS AND Fe727I0MER Back In /987 Berre /277 7700ERS
Guzl7Y PLEA, AND ALL FARTIES, DEPAR TMENTS AND ABENCIES FAZl ED
7D HAND OVER AnD DISCLOSE OF JHESE £XluLPATRY AND IMIFERCHMEN T
LEVIDENCE SETTING FoRTH A _BRADY v. MARYLAND,373 1.S. 83, 83 S. L+
VIOLATZION.

PETLTIONER ASSERTS THAT7 WITHHOLDINE LF SUCH Ma TER TALS
STRTEMEN TS, NOTES 5 LETTERS, FHLTOORAPHS, £ T7C. RENDERS APPLZCAN 7
GuzL7Y PLEA UA//WOWZA/[ /)/M L«/Vum«/ﬂﬂ‘/ THE SUPREME (ouR T OF UNITED
STATES SUBSEQUENTLY EXTENDED BRADY DISCLESURE FulE 76 MATERT AL

TMPEACHMENT EVIDENCE LNDER GIGLIO V. LinZ FED. S JES y Y05 U.S. /150
/54 -55, 91 S.CF. 7630/9742) AND TE 77 ZSoNED AN Y E{@uﬂgmgxﬁd 7447
A DEFENDANT MusT REAUEST EFXLLLPABRY MaTERIAL FUIDENCE Inl ORDER
B BE ENTITLED 70 278 DISCLOSURE LWIVED SHAFE Y. AGURS 927 U. S.
97,167, % S.Ct 2391 (/976).

WIS RIRE D LW ZOUE LASE AT Bk, THE HPPLICRNT HAS
APSDITICLY SHown THAT SLED 7wl THE STATE Have FEILED 76 DISCLASE
THESE DOCUMENTS ° WHICH HAD LEEW AMownl 70 THE FPROSEcy 7Zon)s 7
LINKNSN T4 THE DEFMSE. 7 EVEN TF THE JRISECY 708 WAS M8T FPEESAWALLY
AWARE OF THE LVIDENCE, THE SIH/Z TSN 7 EXEMPT MOR KELIEVE OF Z7S
U7y 7 DISCLOSYRE Brrauvsz SHe Sz INCLUPE Sy TH APDITISN T2 THE
RISECLITIR ) BTHER LAWYERS Aud EMPLOYEES TN HIS d//[é‘! D MEMBERS AOF
AW Z/V/MCZMZAW LAWNECTED 78 THE IWVESTZ AT Ion M) oSty 7 7onm OF THE

LASE  JURSU T 76 S.C. CoDZ 5 17-07-20 (A4 ) sp 5 /7-27-45 (c)
D BYLES V. WHITIEY, 5/9 4.S. /9, 437, //5 S.Ct /555 (/995). LRAD Y

HLDS Ta T A ROSECy TR WI0iATES D PROCESS wHin He (1) SUIBESSES
EVIDENCE , () THAT T4 EVIDENCE 1S FAVGRABLE 76 THE DEFEMDAN 7, WAHEN

THE EVIDENCE 1S MaTERIL, To Lull] SR IWNOCAMLE. Id. 87, 83 S.CF //99
D THIS HoMoRABLE LOURT MUST AGKEE wzly FE7277I0MER 7/4,4 7 THESE

IMDISCLOSED DOCUMENTS THE SIATE HivE In THEZIR FOSSESSION ARE
INDEED FAVSRABLE T8 HETZ TIONER AnND THAT7 THE SIHJE Have RefEA7eDs Y
VIOLaTED FETITIONERS e FROCESS KZIEHTS. OUuIn7ESSENTIALLY, EVIDENCE

IS MATERIAL tNDER _BRADY TF Z7 CXnTFS 4 AEASHNABLE PocLAlzs 27y 4F A
DIFFERENT RESULT. BYLES. A KEASNABLE SRORARII T TY IBES NOT MEAN THAT




THE DEZEWDANT WoULD MORE LIKELY THAw woT HaveE RELEIvE A DIFFRen T
VERDZCT WITH THE EVIDENCE SMLY THA7 THE LIKELINOAD AF 4 AZEicenw T
RESULT IS LREAT EnOUBH 75 wnDERMINE [ONFIOENCE Tw THE DU7LOME OF
THE TRIAL. SMITH v LAIN, /34 S.CF td 7368 N OuoTInE) KILES ) 514 US. #7
834, /1/5 S.CE /558

FETI7760ER ASSERTS 7wa7 THe PLR LoUuRT ERRED BY SUMMARILY
DISMISSING HIS FIRST, SECOND, D) THIRD R APLILATION WHICH
ASSERTED WALZD LLAZMS To Av LVIDEN TZARY HEARING i AP 1748 78S RIGHT
B APPELLATE KVIEW AASUAN T 78 _AUSTIN Vo STRTE, 805 S.C. %53, %69 S.£.2d
395 (1991). wwDER THE PLR RES, An APPLILAN T Z1S ENTITIED B 4 /sl
ADTUDILATISN On THE MERZTS OF THE ORIEINAL FETZTZAW, OF “dne BI7e
A7 THE HPOLE AILE . STa7E, 305 S.C. 98, 450, 409 S.£.2d 392, 395(199/).
THIS CBITE" TWCLUDES Anv AP ZCAv TS RIAHT 76 4FPenl Twe Diwzar oF # PLR
AMLICATION, AND THE KIBHT 7 ASSZSTanls OF LouNSEL IN THAT APPEAL,
WHICH THE HPPLZICANT NEVER EVER KECEIVED. SEE AZCE, J05 S.C. #7 445,
Y09 S.E.z2d 47 394.

WEXT, THE LOWER (OURT LOMTINUES 78 ALLUE BY SAYINE THa7 THE
FETI7Z6MER 2S5 PROCEDIRALL Y BARRED. Al THouilor IweE MAY REalH THIS
RESULT LNDER A HYPER- TECHNICAL ANALYSZS, SUCH A LONCLUSION SHMULD
D MUST BE RETFLTED £S WELL IN THIS CASE BECAUSE OF SO Moy
TRREBULARITIES DLLURRED DURING D SROUNDING THE Lol SE OF ALl THE
FETITIONERS UDICIAL FROCEEDINGS. Fyiw IF 2277 Tramells PrR 200 2 ra e
IS SULLESSTve Y WHICH THZS HONORABLE LO1RT SHSILD FEEL W7 77 ZSw'7
CONSIDERING THa7 THE APLICANT Hasw'7 Hip 4 Rz7F 47 T A4e. T
UNIQUE COMBINATION OF JHESE IMEOUIVACAL e 7S 78 7497 L2877 JZONER
Have  ASSERTELD ENTITLES HIM To Kel 22F ) LASE v Saz, 277 S.C. 974,
A9 S.E.zd 4/3(1980) vl 787 SuccesSzveE PR AWUICRTIONS Heve Beew

PERMZITTED AuD) LRANTED In CASES IWVOLVING i ZOUE Frc 7unl CIRIIMSTANCES
s SUCH AS THIS CASE. TLLLEY v. S7a7F, 339 S.C. 2%, S/ S.£.2d 489 (/999);
CARTER v. STp72, 193 S.L. 548, 364 S.2.2d 20(/987).

[0 SOME STRANEE REASON, I7 SEEMS THAT 7He Lowek Louk7 wiIli
NOT  ABINE woR ADHERE 70 _BOYKIN Vo A ABAMA, 395 11.S. 239(1969); RODDY v.
Sz, 337 3.0. 19, 33, 518 S.L.2d /8, 42/ (2060) WHEN 27 (OMES 78 FIuDING
Ou7 IF A DEFWDAINT S Guir 7y Hes was AuswinBL Y AvD VOLUN TRRY ENTERELD
Lots . THE KELORDS MUST ESTABLISH THAT 7HE DEFENIINT HAD A Puli  4wd
LOMPLETE UNDERSTANDING OF THE IMPORTANCE AND LONSEOUENLES SURUNNING
THE PLEA. THE WOLLN TARINESS OF THE Buil7y PLEA ISN'T DETRMINED BY
AN EXAMINATION OF A SHPELIFIC INAUIRY MADE BY THE SEnTEnCING LOURT
ALOVE , BuT 1S DETERMINED AND SETTLED FRim BOTH 7HE 7RIAL KZC08D WADF
AT THE TIME OF THE GuILTY ALER, AWD) ALSO FROM THE RECORD SF THE

PCR JROLEEDING. PLITMAN v. SATE, 337 S.L. 597, 6ad-01, 539 S.£.2d 443,
635 (/999).




SINCE THERE ZSN'T A Buit7) HEA TRANSCRIPT NOR A4 PLR TANSCRIPT
OF ANY SORT AVAILABLE 70 HwWALYZE WD EVALULTE THE i TENABLE, IMARUDEN 7,
AND UNINTELLIBENT PLER, W CAN ANY SOunDED- MIND FERSON AK COURT
T6 RORM AnY KA TIonAL JU/)[/WfA// WITHOUT SUPART P ASSumz Fat 75 MUYST
LBE SUPPORTED BY A LSIDERALIE NUANTITY OF EVIDENCE WZIHIN AndD
SUROUNDIN 6 THE CASE. SIATE v. KING, I S.C. 108, 7/ S.E.12d 793(/952).

MOREOVER, PETZTIONER MBUES 7//15 //d/mi’ﬁgli LOURT T8 FELUFF AND
DENY THE STATES FEOUEST N Z7S FIMBL IRDER OF AISMISSAL MITZIN AND
LranT PET7776mERS KEAUEST And) Mo TZen T6 APPoin 7 LOUNSEL, SROER
SLED T6 DISCLESE vy AvD) ALl DICumen 7S AvD) MATERZAL tVJ/)[/Vé’E THE
HAVE T THEZIR FUSSESSION CONLERNING AL  KEGHRDING FE 77726 WER S
CASE T8 THE (OLURT AnD 76 T2 FETZTIENER wZIHIw THZRT Y (30) DAYS.

Rinson LEnbs, PETZ TIONER NEVER HaDd A FPAZTIAL 08 £ Fuil EvZIDEwTZARY
HEURING 500 AnY OF PETZTZeNERLS MERITS AuD 7HAT S BoH” 7R14L
AND PCR AT TLRVE Y, MELISSA TangE REID KIMERROUGH, RENDERED ALL

TYPE OF TWEFFECTIVENESS THRIUBHIL T FETZT 7 cw:ﬁJ buzl 7y HEA
D KIS JUDZICIARY PROCEEDING S, Bu7 LHIEF TUSTZCE MOSS SALD
ARTIC11LATED LEST TN LHAMBELRS V. 67,4/5 ded 3.C. 204, 203 S.L£.2d
Wi (1979) ; DELAneY v. StaTe, 169 S.C. 355 U35 S.8.2d 479 (1977);
MeLoY v 574/? Y9/ S.C. 363, 737 S.E.2d 623 (0/3).

\THYS, THE AUESTION HERE 1S WHETHR sn A7 TGRNEYS FEPRESEN -
THTION AMBUN TED 70 N LOMPE TENCE INDER PREVAILING,. PROFESSIonAL
NORMS y NOT WHE THER HE AR SHE LEVIATED FRIM LBEST FRACTICES OF
MboS 7 KO/WMdA/ LUSTIM . STRZLKLAND V. WASHING ToN , Y6l /.S AT
L90 (1989 ) IWHEN COLWSEL’S //! VER SUPBHESSED ANY OF T#Z HIZAE
TAZN TED ZVIDINLE WHZICH ZS KELEVAN T FACTR IN QUESTION INDER
&/QLXL/JA/Z) SEE /{_ZMMBL/W/M/ V. MORRISAN, 477 4.S. 365, 38 (/956)

5 [LAKRING 7w v. Ric TER, /3/ S.Ch 770, 7% T20//).

BASED 2/PON ALL 74¢ Agm/: THE  LBURT SHILD AnlDD IMYST FIND THAaT
BoTH  LOMSELS Cowduc7 DECLINED BELOW SROFESSIond. S7anDAFDS.
BY COMSELS CONDYCET, THEY BOTH WIdLATED THe JOLLOwWING FRIVISIONS
dF THE RES OF 00 55T NAL CoNDUC Ty KE 947, SCRCR s A& /./

(Frzl il 75 FRovine (omPIETEnT RePiesin Ia7Ion 76 4 CLzenT); ;AE |2
(A LAWYER SHALL COWNSUL7 WITH CLIENT AS 70 THe JMEINS BY wiZlH
RelReSEN T TIoN 1S 74 BE PuRSUED ) KulE /.3 (FRILING T8 ACT wZI7H
REASONABLE DILZEBEN L8 f AREM P TNESS z/./ KELRESEN TING A CLIEN T)§ KULE
Lo (A LAWIER St el A L12an) RERSONABLY W FORMELD ABouT Tie
STATUS OF # MATTEC )y Kl B3 ( £ LAWYER SHALL MAT AMEWIWGLY MAKE
4 Eﬂo,é STRIEMEN T BF MATERZAL FRCT OR OFFER LVIDEN(Z 7447 THE LAWYER
KA/QWS 7 B @Lsg), Kul£ 3. 7 (4) VISLATING THE KULES JF [ROFESSZONAL
Lowdye 7 )s K 8.9 C8B) Commzr7inGg ADVERSEL Y Law RS HowesT Y,
TRUSTWOR 7H IWESS AK FZ TwnESS As A LAWIER )3 Kule 8.9(D) ENGAE VB N
CONDUC T INVELVING  DISHoNEST Vs MISKEPRESEN TRTZON, AAD e 8.49(£)
(A LAWYER SHoiL NBT ENBABE IN CWDuCT 7H47 IS //,&/@014744 Tg T4
ADMINISTHATZEN  OF JAISTICE. )




) THE LOWER CoulT7 ZMPROFERLY DODBELD MANY AND ALl OF THESE
CONSTZ 7 TZONAL ZSSUES. THE APPLICANT FRESENTS AN I dCENLE
LLAIM . HOWEVER, THIS LAIM MUST SHEW THAT THE EVILENCE HE
IS PRESENTInG 28 ““MEWLY DISCOVERED 77 OR S uewWl Y AvaZlsB) &7
AND THAT SUCH 1S AFFIRMATIVE AF HIS TWNSCENCE. THEFE ARE TWd
(1) TYES OF Heimal InnsCawCE THa7 MAY B Kazszl). SCHLUP 1. DES
513 US. A98, /5 S.LCF 85/ (/99507 HERRERA . LotLNS. 306 J.S. 390,
WS S.CFf §53(/9938). A HERRERR - 7Y7PE CLAZM ZS A SUBSTAN 7Zve
CLAZM N WHICH THE APDLZCANT ASSERTS A SHO CLAZM OF Iunscews
PASED SOLELY ON NEWLY DISCOVERED EVIDENCE. Zn (ow TRAS T, A
SCHLUP - TIPE CLAIM 1S A HROLEDUFAL CLAZM In WHICH THE
AVULZCANTS CLAIM OF IWHOCENCE IVES W8T LY ZTSELF /HovInE A
Brsis FoR Rel 2eF, Bu7 25 InJER TwineD wiid Cons$77Tu7zon Al
ERROR  THa 7 KeNDERS B DeFEnDANTS CONVZC TZON Zvar 2D. 7" SE£
SCHUP, 573 LS. £7 3/5, /5 S.C4 857 (/995); MAIIEBIN v. SZRAINS,
/3% S.CFt /904 (20/3).

THIS (ASE ZSW'T LBasicl) on A SEAEE - STANDING T ACTHAL  Znald LENCE
CLAIM . THE SUPREME COURT X I S7AIES HAvE LERMI T 77
SETZTZONERS 70 QVER COME PROCEILAA. LBARRIERS 70 KELIEF tWDER
THE  FUNDAMEN TAL  MIS LARRIABE OF JUSTICE LEXCEPTZON, WHZCH
HBIPLIES WHERE A LoWSTZIUTIONAL VIOLA TIoN MBS PPo LAkl Y KeSul JED
IN THE LOWVZICETION OF INE WHO ZS ACTuRll Y Zwnocew 7. AP Yowds
THIS FINDAMEN TRL  MIS(ARKINGE OF TUsTice FZXCEPTION, WHICH THE
UWITED SUMEME Lok ] EFQUATED WITH H CLAZY JF HCTdAL ZwWMOCENCE, 7
HAD DKM T7ED  SETZ7ZoWRS T LE HEARD dn THE MERT 7S s OTHER —
WZIsSE wiulD e Lz BATRED FAkovt Kzl 225 BY  SLLLEMHA, EEy/ XS,

THE MEQUIBGIN (6IKT LNLAINED  THAT, Zv THESE AnD J 748
SZ7Up 77omS  WHERE e IS CHER ZARE AOF JTUSTICE ExCeFP 7708 AWLZED.
WHILE THIS CASE DIFFERS ROM MANY ATHER AL TRl ZWNILENCE  (ASES
IN WHICH SNE KELY Onv A SINGLE PIECE OF LFVIDEWCE (E-9., DA
EVIDENCE DR THE AECAN 747780 SF THE OMLY VZICTZM R WITMESS ), THE
COoURT MUST BELZZVE THE 7T THE Mur 7IHE PIECES AF MEWL Y DZSCoveREL)
EVIDENCE  PRESENTED HKE ( INCLUDES 74 ZRADY EWIDENCE ) AMeon 7 74
AFFZIRMA TZVE AVIDENCE 7547 tNOUESTIONRELY ESTABLISHES ALZCAvT S
TUNACENLE . SUCH EVILDENCE D TERMS Have Beel LDEFini) AS LV E
THa7 ks _NOT Adwal 76 THe AHLICWT 47 T4z TIME SF TRZAL , FLEA, of
AIST- TRIAL MBTIoNS AND CoilD w7 BE Kbswa 74 HIM ZVEN wii# 74
EXRLCISE OF DUE DILILENCE. MAVING SAZD THE ABsvE, AHZ0ANT
MIMEBLY MBVE THIS (58T 7o PRECEED BY £Xamid Il Ale Keczvsn 7
MATAZAL S OF AL ZCan7S TupiCial AnD TUDZICZARY o CEENING S
WoueD RE DTN G THE RKZIGHT THING . LANSEY y. STAZE, 0/4 TEX.
A0, 1evzs 0.3.




_ LWL STIN

FINALZ 7Y PMUST &E Retr 222D 27 SoméE w7 In ORDER 7o
ALHIEVE 4 SEMELANCE JF EFFECTIVENESS IN DISPENSING USTZCE,
AND AT SOME TWNC TuRE TUDICIAL Kevuzew MUST STOP RBY K/ asinls
THZS Iwndcen T Mad ! W24 WLy THE VeERY RAREST SF ExCel IS,
WHEN THE SYSTEmM Hrs FAZleld) A DEFNDANTLS  IMELISAN MEN T
lgz THOLT  REVZEW WbueD AMoin7 78 A LRESS MiSCARKIAGE JF

USTICE.

Resprerinty  Submzr7eD,

RID6EVILCE, S.0. s/ ﬁ/ /p @

o= 2 .

OCLTBEA i 5 A0/5 JE 2D DedM IR 1O Z 5500
TEEER CAR. Zws7 LA4-8
ST HF7cE Lox 205
S1D6EVZLLE, S.C. L997L




LERTIFICRTE AF SERVICE

I, HAMID DEMMIRIS, HERERY CERTZFY THR7 Z HRVE CAUSED 7o
Be SEWVED 78 THE LBEiBw NAMED TRUE AnD COREECT (OPZES OF THe
PLHBING DOCUMENT Y24 THE WZTED SBIES ZSaw MAZL SERVZCE Ab)

S, sl SeVICE.

MES. JESSIca . NZuAkD
DEDYTY A7BINEY CENERAL
ST AFFZcE Ksx //5Y9
LIUMBRIA, S.LC. 2921/

SL. SUbEME (a7

ME. D222 SHARISSE, LLERK
W3 Gatvazs ST, Box /1330
umRs, S.L. 292/

Rzedimnd Cam 7Y LLERK oF LA
MAS. TEANE TT MWBIIDE, RS
IB PIN S7, Ad. Bsy Ibk

LY B, S. L 29243

RIDGEVILLE, S. CRROLINA
OCTSEER ) 204

Swarn 7 Sesace me Tizs LG o7

JCTOEER /4
TP )

NO Zq,éy BLZE FoR Sau7# (ARBLZNA
MY CO/IM ZSSTan LXTINES

RECEIVE[}
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ALAN WILSON
ATTORNEY GENERAL

September 18, 2015

The Honorable Alison Renee Lee
PO Box 192
Columbia, SC 29202-0192

Re: Hamid Demmirio, #115800 v. State of South Carolina
2013-CP-40-04121

Dear Judge Lee:

Enclosed please find a proposed original Final Order of Dismissal in the above-captioned case.
[f this Order meets with your approval, please sign it and send it back to our Office so that I can file it
with the Clerk’s office.

Sincerely,
l /'(,é/ \ )
X’s/ Jessica E. Kinard
Staff Attorney
JEK/jcb
Enclosure

cc: Hamid Demmirio, #115800
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STATE OF SOUTH CAROLINA f JUDGMEN:J iV A CIVIL CASE
COUNTY OF RICHLAND
IN THE COURT OF COMMON PLEAS CASE NUMBER: 2013CP4004121
Hamid #1115800 Demmirio State of South Carolina
— pCary -hr
PLAINTIFF(S], DEFENDANT(S)
Submitted by: 1‘) Attorney for : [] Plaintiff [} Defendant or [ Self-Represented Litigant
Nea
b DISPOSITION TYPE (CHECK ONE)

4
[] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
(] DECISION BY EHE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

4) decision rendered.
] ACTION DISMISSED (CHECK REASON): (J Rule 12(b), SCRCP;  [] Rule 41(a), SCRCP (Vi=Nonsuit);
[J-Rule 43(k), SCRCP (Settled);  [] Other - 3!
‘xg\([l ACTION'STRICKEN (CHECK REASON): (] Rule 40(j), SCRCP; ] Bankruptcy; > - S =
2v~, "] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration awardmtherr({-;’ —, T
[0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): o O T

(] Affirmed; [ Reversed; [] Remanded; [ ] Other _ - 'a\:») g
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGE@:G-F THE%RCU[';‘-?Q[E"T
RULING IN THIS APPEAL. ST = 14

IT IS ORDERED AND ADJUDGED: [X See attached order (formal order to follow) [] Statement of Jlﬁ@ent bgt;he Céu g
=3 had . P

AL

ORDER INFORMATION . ’; ) =
This order [ ] ends [] does not end the case. : g o Coe

Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers
should refer to the official court order for judgment details.

Circuit Court Judge Judge Code Date
For Clerk of Court Office Use Only
This judgmeinl was entered on the day of , 20 and a copy mailed first class or placed in the appropriate

attorney’s box on this 28 September 2015 to attorneys of record or to parties (when appearing pro se) as follows:

Hamid #1115800 Demmirio Megan Harrigan Jameson

Hamid #1115800 Demmirio

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter ] Clerk of Court O; E : M‘ : ¢

SCRCP Form 4C (10/2011) SCANNED




STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
N
4 HamiafDemmirio, #115800,
[ \”L,' Applicant,

B T
Ei

State of Sﬂoiuth Carolina,

e
NN

Respondent.

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

Case No.: 2013-CP-40-041215
e

—

T
.C-“‘I'H

FINAL ORDER OF DISMISSAL -
MU
Roxz
o,

“ns

q

e
[

St:elid 8z 43s 5102

i
i

4G

This matter comes before the Court pursuant to an application for post-conviction relief

(PCR) filed July 16, 2013. Respondent made its Return and Motion to Dismiss October 15, 2013,
requesting that the Application be summarily dismissed. Pursuant to this request and, after
reviewing the pleadings in this matter and all of the records attached thereto, this Court issued a

Conditional Order of Dismissal. filed October 16, 2013, provisionally denying and dismissing

this action, while giving the Applicant twenty (20) days from the date of service of said Order in
which to show why the dismissal should not become final. Attached to this Final Order and

incorporated herein by reference is an Affidavit of Service dated April 2, 2014, serving the

above-mentioned Conditional Order of Dismissal on the Applicant.

In a document captioned “Opposition to the Signed Conditional Order of Dismissal
(signed October 16, 2013),” filed on January 30, 2014, Applicant asserted he is entitled to an
evidentiary hearing;’to address his allegations of inéffective assistance of PCR counsel, because
she failed to amend Applicant’s first application to include an allegation that trial counsel was
ineffective for failing to make a closing statement at the guilty plea. He alleges that this is newly-

discovered evidence found during the earlier PCR process, though he does not specify which of

his prior PCR applications allegedly revealed this information. Applicant summarily argues that,

Pag;:é;f 3 SC ANNED
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because the State has not conclusively refuted that this occurred, he is entitled to an evidentiary

\};N"Nheériqg. This Court finds these allegations meritless and dismisses them with prejudice.

\?

The new evidence that Applicant offers probably would not “change the result if a new

trial was h\égi.” Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983). Furthermore,
5

the Applicant could have raised these issues during his prior PCR when he began to believe that

. .'J . . . 3 . . .
his counsel’s performance was problematic. Therefore, this issue cannot be raised again in this
A

"br‘PfCR, and 1t is dismissed as being successive. Further, Applicant filed this application

approximately twenty-six (26) years after his conviction, and filed several PCR and habeas
corpus claims in the interim. This is, certainly, outside of the statute of limitations to file, and
Applicant has not presented a genuine issue of material fact that would support re-hearing this

issue. Additionally, Applicant argues that he received ineffective assistance of PCR counsel,

though this case does not present a situation in which Martinez v. Ryan, 566 U.S. __ , 132 S. Ct.
1309 (2012) governs or provides relief. Martinez applies to federal habeas corpus actions, and
does not affect the way that South Carolina courts interpret and apply the post-conviction relief
statutes. The Court also finds that the significant amount of time between Applicant’s conviction
and application present a situation in which the doctrine of laches applies, and therefore time-
bars a possible review of the application.

Applicant also filed an amiendment to his PCR application along with his fesponse to the
conditional order. He wishes to add the following grounds:

1. *“Actual innocence claim.”

2. “The Petitioner also moves to ‘overcome’ the state’s procedural bar based upon
the recent landmark case of McQuiggin v. Perkins, 133 S.Ct. 1924 (2013) which
held that actual innocence, if proven, serves as a gateway through which a
petitioner may pass whether the impediment is a procedural bar, as it was in
Schulp and House, or, as in our case at bar, expiration of the statute of

limitations.”
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a. Applicant believes that SLED has information that he never received and
wishes counsel be appointed to subpoena and review these documents to

‘51\/’\ ”’r,ﬂ\\ " show actual innocence.
& ~

} {:-J The Coﬁx;t finds that both of these issues are discussed thoroughly above, as they do not meet the

i _ i

? requirement for consideration as newly-discovered evidence or to surpass the bar as successive
3 3

1)

or outside ;ﬁe scope of the statute of limitations, and that neither presents a genuine issue of
mate‘rj_g‘l‘Tact that would warrant a hearing on the matter.
‘d\’ww\/"/d Accordingly, this Court finds th t application fails to stat lai hich t
, gly, this Court finds the current application fails to state a claim which creates
any genuine issue of material fact for this Court to consider.

This Court has reviewed Applicant’s responses to the Court’s Conditional Order of
Dismissal in its entirety, in conjunction with the original pleadings, and finds that a sufficient
reason has not been shown why the Conditional Order of Dismissal should not become final.
This Court further finds that Applicant’s current application is successive to Applicant’s
previously applications and that Applicant’s current application was filed outside the statute of
limitations.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
Order of Dismissal, the application for PCR is hereby denied and dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,

SCACR. Applicant’s attention is directed to Rule 243, SCACR., for the procedures following the

filing and service of the notice of appeal.

AND IT IS SO ORDERED this _ X 55/( day ofM, 2015

ALISON RENEE LEE*
Chief Judge for Administrative Purposes

Colndia . South Carolina Fifth Judicial Circuit |
Page 32:? %G&NNE
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