APPEAL CASE NO. 2015-001926

STATE OF SOUTH CAROLINA
g : BEFORE THE SC COURT OF APPEALS

COUNTY OF SPARTANBURG

MOTION FOR EMERGENCY
ORDER TO STAY THE SUBJECT

)
)
)
)
Founders Federal Credit Union )
| )
) ORDER AND STOP THE
)
)
)
)
)
)
)

Plaintiff
DISPOSAL/SALE OF THE ASSET

Vs
CHARLES B. MIEREK

RECEIVE])

0CT22 2015
SC Court of Appeals

REQUEST FOR EMERGENCY ORDER

Defendants

RE: IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
SEVENTH JUDICIAL CIRCUIT
C.A. No. 2014-CP-42-3828

Defendant, Charles B. Mierek, on October 17,2015, received a letter (copy attached)
from the Plaintiff’s (Founders Federal Credit Union) attorney. The subject of the letter
states that:  “10 DAY NOTICE OF FOUNDERS FEDERAL CREDIT UNION’S PLAN
TO SELL PROPERTY™.

The letter states:

“The above-listed collateral' will be sold at the private
_sale after October 23, 2015" (emphasis added).

Yy The collateral is listed as a 2005 Ford F-250 VIN # 1FTSX21P45EA73829.
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' The order” the Plaintiff is depending upon to justify the sale is under appeal before the
SC Court of Appeals (See the attached Notice of Appeal). As such, the Circuit order is not

final and is subject to complete reversal/cancellation.

Further, the order the Plaintiff is depending on to justify the sale is based on a perjured
affidavit. The Plaintiff’s attorneys have to date prevented the Defendant from receiving the
documents needed to prove that the affidavit is false. The Plaintiffhas refused to answer the
Defendant’s discovery requests (See the attached Motion To Compel).

The Plaintiff, through its attorney, has refused to provide any information requested
in the Defendant’s discovery requests (see the attached discovery requests). Without that
information, there has been no trials, motions or other consideration by the Court , one way
or another, that the Plaintiff does not have “Clean Hands” .

The order was issued by the Court without consideration of the Defendant’s claims
that the Plaintiff is largely, if not exclusively, the cause to any default(s) on the loan.

In addition, the order, prepared by the Plaintiff’s attorney, contains claims and
statements that have no basis in the record - i.c. made “out of thin air”. No testimony or
claims support the statement:

“The value of the possession continues to depreciate during such use,
without compensation to the Plaintiff.” (see page 2 paragraph 9).

In fact, the value of the asset has been increasing as of late. With fuel prices
decreasing, the operations cost have decreased so that the capital cost of the asset has
increased significantly.

Consequently, the Defendant has filed a Motion to Compel that is now scheduled for
October 26, 2015 before the SC Circuit Court of Common Pleas - Seventh Judicial Circuit
in Spartanburg, SC.

In addition, the FFCU/Nexem-Pruet notice does not comply with SC Code Sections
36-9-613 and 36-9-614. For example, the Plaintiff’s letter does not include the address of
the Plaintiff’s address (see SC Code Section 36-9-614 (3)). No one at the telephone number
listed in the letter answered the call, during normal business hours, to provide “the exact
amount you must pay” (see SC Code Section 36-9-614 (3)).

%/ “ORDER GRANTING PARTIAL SUMMARY JUDGEMENT TO PLAINTIFF”
FILED August 26, 2015 in this docket (copy attached).
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This is important because the Defendant tried to sell the asset but was unable to
because of the Plaintiff’ ‘s stubborn intransigence, refusal to cooperate, and intentional lies
to this Court . By email dated August 12, 2015 (see the attached email from the Defendant
to Plaintiff’s attorney) the Defendant requested information without which the Defendant
could not sell the asset. Plaintiff’s attorney refused to supply the absolutely necessary
information. Consequently, the Defendant was unable to sell the asset to maximize the
money from the sale.

The Defendant has always cooperated with the Plaintiff and honored the Court’s
orders. For example, the Defendant delivered the asset to the Spartanburg County Sheriff’s
Department upon request. The asset was delivered clean in excellent condition!

In this case, the Plaintiff’s inadequate notice states that it will be a “private” sale.
Given that the Plaintiff’s witness (FFCU employee) has lied to the Court, there is no reason
to expect that the sale will be properly noticed and the sale will be at an “arms- length”
transaction. The sale is ripe for illegal activity with no opportunity for transparency and
oversight.

The Plaintiff’s proposed sale does not comply with the Court’s order. Paragraph 13 -
page 3 - states:

“The Plaintiff’is legally entitled to possession of the Ford, and to have the Ford
sold in a commercially reasonable manner...” (emphasis added).

The Plaintiff’s proposed sale is not in a “commercially reasonable manner”. A
commercially reasonable manner means that the sale must be publically noticed for not less
than 30 days with a defined sale date and location where the public can bid for the vehicle.
As such, the proposed sale does not meet the Court’s order.

Finally, the Defendant will be irreparably harmed if the asset is sold before the full
docket in the SC Circuit Court and the SC Court of Appeals are made final and
unappealable. There will be no possibility for the Defendant to reacquire the asset.

As stated in the Defendant’s earlier filings, it’s quite clear that the Plaintiff continues

obfuscate and delay the proceedings to it’s sole financial benefit to the clear detriment and
prejudice of the Defendant.
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REQUEST

Consequently, the Defendant requests the Court to indefinitely stay the subject
Circuit Court Order, until the order that the Plaintiff fully answer each and every request
listed by the Defendant’s interrogatories and requests for production of documents and that
the proceedings, including C.A. No. 2014-CP-42-3828 and SC Court of Appeals 2015-
001926, are fully litigated, final and unappealable. :

By: |
oL
J

Mr. Charles B. Mierek
DEFENDANT

SWORN and subscribed to before me this 19th of October 2015.

%’G i %? o

NotarﬂPublic for South Carolina

My commission expires:  ¢) 4/ oy / ROXD

Defendant’s Mailing Addresses:
Charles Mierek
1220 Meadowbrook Rd
Spartanburg, SC 29307-3455
P.O. Box 100
Clifton, S.C. 29324

Tel.  864/579-2000
Email: Mierek@CliftonPower.com

Page 4 of 5

o



Emailed: Brannon, Kyle A. <Kbrannon@nexsenpruet.com>

Stamped Copy To:

Mr Kyle A. Brannon
NEXSEN AND PRUET
P.O. Box 2426
Columbia, SC 29202
Tel. 803-771-8900
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