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STATE OF SOUTH CAROLINA )
AGREEMENT
COUNTY OF RICHLAND )

THE AGREEMENT is entered into thisg - day of ,

2001, by and between the South Carolina Department of Corrections

(hereinafter called "sScDcCv) by its duly authorized agent Gary D.-
Maynard, Director and Kwalu Inc. after referred to as "Contractor")

by its duly authorize agent David Horwitz, President.

WHEREAS, Prison Industries is a division of the South Carolina
Department of Corrections charged with establishing business
relationships with private enterprise so as to fulfill the intent
of Section 24-3-310 Code of Laws of South Carolina, 1976 as
amended; and,

WHEREAS, the Contractor represents and warrants that it is a duly
qualified South Carolina corporation, licensed to conduct business
in South Carolina; and,

WHEREAS, the Contractor intends to engage in the business of
producing furniture at the Ridgeland Correctional Institution
(hereinafter referred to as "RCI"); and, ’

WHEREAS, this agreement is made in the best interest of the State
of South Carolina:

NOW, THEREFORE, the parties hereto do agree as follows:

ARTICLE 1 General:

SCDC will approve .a 17,500 5q. -ft.- expansion “of ‘the - = -

current Prison Industries building located at Ridgeland -
Correctional Institution and will refer necessary inmates
to the Contractor for potential employment .

ARTICLE 2 Conditions of Occupancy of the Industry Facility:

2.0 General:
The Contractor shall not have the right to sublease,
assign, transfer, Oor enter into any other agreement
regarding the occupancy herein granted without the
expressed written consent of SCDC.

2.1 The Duties of the Contractor: .
1. Maintenance: The Contractor shall keep the occupied
area clean, neat and tidy, and shall report any damage to
the building structure or material fixtures or unsafe
conditions to the appropriate institutional authority.
Further, the contractor shall be responsible for the




4. Inmate Workers Security:SCDC shall be responsible for

the security of the inmate labor force.
5. Training of Contractor's Staff:SCDC shall train the
Contractor's civilian staff in security matters.

Mutual Duties of the Parties:

1. Hourly Rate:Contractor and SCDC agree to an hourly
rate determined as follows:

FOR FOR
INMATE LEAD MAN
WORKER
Prevailing Wage (See Appendix D) $5.25 $5.50
+
Prorata Social Security
Withholding Payment .40 .42
+
Prorata Workers' Compensation Premium .17 .17
_ +
SCDC Surplus Fund Amount 1.32 1.32
Hourly Rate charged to Contract $7.14 S 7.41

At no time during this agreement will inmates be paid
less than the prevailing wage as set forth in Appendix D.
The prevailing wage rate for inmate labor is to be
established annually by the S. C. Employment Security
Commission. Upon receipt of the annual wage rate, SEDC
will notify the Contractor:in writing and adjust its
charge accordingly« .In the event the prevailing wage,
prorata social security withholding payments, or prorata
Workers' Compensation premium increase during the term of
this agreement, Contractor agrees to increase the
prevailing inmate wage on a dollar for dollar basis,
immediately upon the effective date of such increase.

SCDC and the Contractor will negotiate the "SCDC Surplus
Fund Amount" annually. The SCDC surplus fund is the
amount charged to the contractor to cover our cost to
include but not limited to overhead, the manager, and
profit for this operation.

[Contractor agrees to list in Appendix C each production
job under this Agreement with the base wage to be paid
hereunder. ]

The Contractor and S8CDC may mutually agree upon a
specific criteria for a bonus plan for inmates based on
productivity and quality control. Such bonus will be
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OCCUPATIONAL EMPLOYMENT AND WAGE ESTIMATES -
By :
Specified Area and Year

SOUTH CAROLINA STATEWIDE ..
WAGE ESTIMATFS

YEAR | copE |occupATIONAL TITLE “EMPLOYMENT - HOURLY ANNUAL | EMPLOYMENT

‘ 51-1011 First-Line Supervisors of Production and Operating WOrkers :
Directly supervise and coordinate the activities of production and operating workers, such as Inspectors, precision workers, machine setters and operators, assemblers, fabrlcators, and plant

and sgtem (e

1999 |51-1011 |[First-Line Sugervxsors of Productlon and Qgratmg Workers |.

2000 |51-1011 |First-Line Sugervnsors of Production and’ ggerating Workers

2001 |51-1011 |First-Line Sugervisors of Production and gerating Workers

2002 |51-1011 |First-Line Sugervisors of Pmdgction and .Ogmting Workers

2003 |51-1011 |First-Line Supervisors of Production and Opersting Workers |
—_—__

51-2092 Team Assemblers ‘
Work as part of a team havlng responsibility for assembllng an entlre product or component of a product. Team assemblers can perform all tasks conducted by the team in the assembly process
and rotate through all or most of them rather than being assigned to a specific task on a permanent basis. May participate in making management decisions affecting the work. Includes team

___leaders who work as part.of the team. Assemblers who contlnuously perform the same task are classlﬂed elsewhere in 51-2000.
1999 51-2092 | Team Assemblers . S T

2000 51-2092 | Team Assemblers

2001 51-2092 | Team Assemblers

2002 | 51-2092| Team Assemblers

2003 | 51-2092 Team Assemblers

51-7011 Cablnetmakers and Bench Carpenters

‘|Work as part of a team having responsibility for assembllng an entlre product or component of a product. Team assemblers can perform all tasks conducted by the team in the assembly process

and rotate through all or most of them rather than being assigned to a specific task on a permanent basis. May participate in making management decisions affecting the work. Includes team
leaders who work as part of the team. Assemblers who contlnuously perform the same task are classified elsewhere in 51-2000

41999 .51-7011 | Cabinetmakers and Bench Carpenters

2000 51-7011 | Cabinetmakers and Bench Carpenters

2001 51-7011 | Cabinetmakers and Bench Carpenters

2002 51-7011 | Cabinetmakers and Bench Carpenters

2003 51-7011 | Cabinetmakers and Bench Carpenters

' SOURCE: The Bureau of Labor Statistics

http://www.bls.gov/oes/current/oes sc.htm

. NOTES:

- N/A-DATA NOT AVAILABLE
- CHARLESTON-NORTH CHARLESTON METROPOLITAN STATISTICAL AREA - Berkeley, Charleston, and Dorchester

. - SOUTH CAROLINA STATEWIDE - All counties in South Carolina
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By

Specified Area and Year

OCCUPATIONAL EMPLOYMENT AND WAGE ESTIMATES

SOUTH CAROLINA STATEWIDE* " ‘v -

CHARLESTON METROPOLITAN B
STATISTICAL AREA "

- WAGE ESTIMATES WAGE ESTIMATES
0oCC , AREA s -MEAN . MEAN .
YEAR | CODE |OCCUPATIONAL TITLE _EMPLQYMENT HOURLY] ANNUAL HOURLY J ANNUAL

LEAD MAN /SECTION LEADER

51-1011 First-Line Supervisors of Production and Operating Workers

1999

51-1011

2000

51-1011

Operating Workers

Directly supervise and coordinate the activities of production and operating workers, such as inspectors, precision workers, machine setters and

operators, assemblers, FabrlcatorsI and Elant and sy.stem ogerators Excludes team or work Ieaders
(First-Line Supervisors of Production and -

14,600|- - 20:14

$41 890 SR

1;25‘0 g $40,850}

First-Line Supervisors of Production and
Operating Workers

2001

51-1011

'13,410{ $ -20.24

.$4z 100

. 1,050] 87 . J’_‘$'39,440'L

First-Line Supervisors of Production and
Operating Workers

2002

51-1011

_12,540] § 2077 “$43,190 ,,

First-Line Supervisors of Production and
Operating Workers

2003

51-1011

"12,200] $  21.19 |

' '$44,070). <.

' -1,056 s 543,750

First-Line Supervisors of Production and

Operating Workers

12,790| $  21.49

$a4700] 1 L

87843230

1,080} $- 20,6

F'URNITURE ASSEMBLERS

51-2092 Team Assemblers

Work as part of a team having responsibility for assembling an entire product or component of a product. Team assemblers can perform all tasks
conducted by the team in the assembly process and rotate through all or most of them rather than being assigned to a specific task on a permanent basis.
May participate in making management decisions affecting the work. Includes team leaders who work as part of the team. Assemblers who continuously

gerform the same task are classlf*ed elsewhere in 51 51-2000.
1999 | 51-2092 |Team Assemblers 23240[S 1166  $24,260] .1,740] S . 10i49 |+ $21,830]
2000 | 51-2092 [Team Assemblers 26,670 $  12.69 $26;390 . - - 2,200 8 10.56 | -~ $21,970}
2001 51-2092 |Team Assemblers 24,380'S  13.07 $27,090f . - 1,780]'$ = 10.88 |7 $22:630]
2002 | 51-2092 [Team Assemblers 25480| $  13.31- $27,680F 7. - 2,010 S . 12.00 | *7$24,950]
2003 | 51-2092 |Team Assemblers 25,540 $  13.05 $27,450{: - 72,230(°$ . - 12:20{:7"$25,380|

Cut, shape, and assemble wooden articles or set up and opera

51-7011 Cabinetmakers and Bench Carpenters

surface, cut, or shape |

te a variety of woodworking machines, such as power saws, jointers, and mortisers to
umber or to fabricate parts for wood products.

1999 51-7011 Cabmetmakers and Bench Caggenter 2,400] $ 8.96" $18,640(. - ' NJA T iSO f2:2$23,360]
2000 | 51-7011 |Cabinetmakers and Bench Carpenters 1,260 $ - 10.10 $21,010] -~ - N/A RERE 2828, 650|
2001 | S51-7011 {Cabinetmakers and Bench Carpenters 1,080 $ 1085 $22570[:. . NJA .| §: . .

2002 | 51-7011 |Cabinetmakers and Bench Carpenters 1,400| $ 11.25 |  $23;410} L2801 8

2003 | 51-7011 [Cabinetmakers and Bench Carpenters 1,300] $  11.80 $24,550[ = .~ -~ 1809, "
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OCCUPATIONAL EMPLOYMENT AND WAGE ESTIMATES
By
Specified Area and Year

CHARLESTON METROPOLITAN

SOUTH CAROLINA STATEWIDE* ~ | = STATISTICAL AREA’~ _

_ — | WAGE ESTIMATES: - . - JWAGE ESTIMATES

occ - AREA [ MEAN - MEAN

vEAR | copE |OCCUPATIONAL TITLE , EMPLOYMENT [ HOURLY | ANNUAL | EMPLOYMENT, 'HQURLx_‘l_,.ANNUAL_

OTHER ASSEMBLY OCCUPATIONS CLASSIFIED IN THE '51-2000' SERIES

51-2011 Aircraft Structure, Surfaces, Rigging, and Systems Assemblers
51-2021 Coil Winders, Tapers, and Finishers
51-2022 Electrical and Electronic Equipment Assemblers
51-2023 Electromechanical equipment assemblers
51-2031 Engine and other machine assemblers
51-2041 Structural Metal Fabricators and Fitters
51-2091 Fiberglass laminators and fabricators

51-2093 Timing device assemblers, adjusters, and calibrators

SOURCE: The Bureau of Labor Statistics
http://www.bls.gov/oes/current/oes sc.htm

NOTES:

N/A - DATA NOT AVAILABLE
CHARLESTON-NORTH CHARLESTON METROPOLITAN STATISTICAL AREA - Berkeley, Charleston, and Dorchester

* _ SOUTH CAROLINA STATEWIDE - All counties in South Carolina (Jasper County data included in SC statewide.)




LOW COUNTRY NON- METROPOLITAN STATISTICAL AREA

Sy By Specified Year
WAGE ESTIMATES
0CC AREA ENTRY MEAN EXPERIENCED
YEAR | CODE |OCCUPATIONAL TITLE EMPLOYMENT | HOURLY | ANNUAL | HOURLY | ANNUAL HOURLY | ANNUAL

FURNITURE ASSEMBLERS

team in the assembly process and rotate through all

51-2092 Team Assemblers
Work as part of a team having responsibility for assembling an entire product or component of a product. Team assemblers can perform all tasks conducted by the
or most of them rather than being assigned to a specific task on a permanent basis. May participate in making

management decisions affecting the work. Includes team leaders who work as part of the team.

1999 51-2092* [Team Assemblers 23,240 $8.94 418,600} 5 11.66 $24,260 $13.24 $27,540
2000 51-2092* |Team Assemblers 26,670 $9.10 $18,930|$  12.69 $26,390 $14.43 $30,020
2001 51-2092* |Team Assemblers 24,380 $9.63 420,040} 5 13.07 $27,190 $14.24 $29,620
2002 51-2092* [Team Assemblers 25,480 $9.82 $20,4201 $ 1331 $27,680 514.63 $30,430
2003 51-2092* [Team Assemblers 25,540 $9.88 $20,540| $ 13.05 $27,150 $14.14 529,410
2004 51-2092* {Team Assemblers 28,620 $10.09 $20,990| 5 13245 27,530 $15.17 $31,540
2005 51-2092* |{Team Assemblers 31,450 $10.08 $20,970] S 13.22 | S 27,500 $15.28 $31,780
2006 51-2092 |[Team Assemblers 900 $10.47 $21,780] S 1247 | § 25,940 $14.45 $30,050
2007 51-2092 |Team Assemblers 770 $10.32 $21,460] $ 1232 | $ 25,620 $13.92 $28,960

51-7011 Cabinetmakers and Bench Carpenters

Cut, shape, and assemble wooden articles or set up and operate a variety of woodworking m

achines, such as power saws, jointers, and mortisers to surface, cut, or

shape lumber or to fabricate parts for wood products.

1999 51-7011* |Cabinetmakers and Bench Carpenters 2,400 $7.05 $14,670{ 5 8.96 $18,640 $10.37 $21,570
2000 51-7011* |Cabinetmakers and Bench Carpenters 1,260 $7.70 $16,0101 5  10.10 $21,010 $12.27 $25,520
2001 51-7011* [Cabinetmakers and Bench Carpenters 1,080 $8.26 $17,180} $ 10.85 $22,570 $13.21 $27,480
2002 51-7011* |Cabinetmakers and Bench Carpenters 1,400 $8.72 $18,140| 5 11.25 $23,410 $13.37 $27,800]
2003 | 51-7011* |Cabinetmakers and Bench Carpenters 1,300 5967 $20120] ¢ 11.80| $24,550 $13.33| $27,720
2004 51-7011#% |Cabinetmakers and Bench Carpenters 1,500 $9.32 $19,380] § 11.82|5 24,590 $13.76 $28,620
2005 | 51-7011* |Cabinetmakers and Bench Carpenters 1,290 $9.77]  $20320] § 1224 $ 25,460 $14.06 $29,250
2006 51-7011 |Cabinetinakers and Bench Carpenters 1,390 N/A N/A N/A N/A N/A N/A

2007 51-7011 |Cabinetmakers and Bench Carpenters 30 $14.10 $29330} & 16.01]5 33,290 $18.67 $38,840

SOURCE The Bureau of Labor Statistics

NOTES:

http://www.bls.gov/oes/current/oes_sc.htm

N/A - DATA NOT AVAILABLE

LOW COUNTRY NON-METROPOLITAN STATISTICAL AREA did

CF- SOUTH CAROLINA STATEWIDE data provided for Low Country Non-Metropolitan data.

not become a statistical area until 2006. (Iacludes Beaufort, Colleton, Georgetown, Hampton, Jasper, and Williamsburg counties.)

‘ i\\_) OCCUPATIONAL EMPLCYMENT AND WAGE ESTIMATES : \
™ ‘ )
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS , 03/08/02"ffi'v,{?
' " STATEMENT OF -INMATE GROSS EARNINGS . . PAGE: 324 - EERER R
. b _ PAY PERIOD: 02/17/02 TO 03/01/02 PAY DATE: 03/16/02
EMPLOYEE STATUS: : ACTIVE
OVER PAYMENT INSTALLMENT: ' - .00
. BACK PAY DUE: + .00
N REGULAR HOURS WORKED: ,
57.00. REGULAR HOURS @ 5.25 /HOUR = 299.25
" OVERTIME: . . o
.00 PREM RATE HOURS @ | .00 /HOUR = .00
TOTAL OVERTIME COMPENSATION: + 299.25
~ GROSS. PAYMENT: _ "~ §  299.25
SSN: 242-13-9905
¢ SOUTH CAROLINA DEPARTMENT OF CORRECTIONS ' 03/22/02
STATEMENT OF INMATE GROSS EARNINGS PAGE: 330
PAY.PERIOD: 03/02/02 TO 03/16/02 PAY DATE: 04/01/02
EMPLOYEE STATUS: * ACTIVE
OVER PAYMENT INSTALLMENT: ‘ - .00
BACK PAY DUE: S+ .00
REGULAR HOURS WORKED:
72:00 REGULAR HOURS @ 5.25 /HOUR = 378.00
OVERTIME: ‘
.00 PREM RATE HOURS @ .00 /HOUR = .00
TOTAL OVERTIME COMPENSATION: + 378.00
GROSS PAYMENT: $ '378.00
SSN: 242-13-9905
SOUTH CAROLINA DEPARTMENT OF CORRECTIONS . . -04/08/02
"STATEMENT OF INMATE GROSS EARNINGS PAGE: ' 314 :
PAY PERIOD: 03/17/02 TO 04/01/02 PAY DATE: 04/16/02
"EMPLOYEE STATUS: , ‘ ACTIVE
OVER PAYMENT INSTALLMENT: - .00
BACK PAY DUE: _ + .00
REGULAR HOURS WORKED: : ‘
71.75 REGULAR HOURS .@ 5.50 /HOUR = 394.62
OVERTIME: : '
.00 PREM RATE HOURS @ .00 /HOUR = .00
TOTAL OVERTIME COMPENSATION: + 394.62
GROSS PAYMENT: ' ' s a3sga.e2

SSN: 242-13-9905
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS 10/23/03
STATEMENT OF INMATE GROSS EARNINGS " PAGE: 434
_PAY PERIOD: 10/02/03 TO 10/16/03 PAY DATE: 11/01/03 , .
EMPLOYEE STATUS: : - ACTIVE
OVER PAYMENT INSTALLMENT:: - .00 ‘
BACK PAY DUE: . + .00
REGULAR HOURS WORKED: o
90.75 REGULAR HOURS @ 5.50 /HOUR = 499.12
OVERTIME: - . .
.00 PREM RATE HOURS @ ' .00 /HOUR = .00 -
“TOTAL OVERTIME COMPENSATION: " 4+ 499.12
GROSS PAYMENT:" : ' ' $ 499.12
SSN: 242-13-9905 -
l!.%
SOUTH CAROLINA DEPARTMENT OF CORRECTIONS ' " 11/06/03
STATEMENT OF INMATE GROSS EARNINGS PAGE: 424
PAY PERIOD: 10/17/03 TO 11/01/03 PAY DATE: 11/16703
EMPLOYEE STATUS: : ACTIVE ’
OVER PAYMENT INSTALLMENT: - .00
BACK PAY DUE: + .00
REGULAR HOURS WORKED: -
34.50 REGULAR HOURS @ 5.55 /HOUR = 191.47
OVERTIME: -
.00 PREM RATE HOURS @ .00 /HOUR = . .00 o
TOTAL OVERTIME COMPENSATION: +  191.47
GROSS PAYMENT: : ’ ' $ 181.47

¢ SSN: 242-13-9905



02:36:26pm.  02-08-2007 88 p, .

_ ?;385151766 Legal oy
- . '}11'6' .
¢ 5. The hourly wage SCDC paid Roseboro after he completed his first approximately
320 hours of his prison industries labor; :
6, The applicable federal minimum wage on the date Roseboro completed the first

approximately 320 hours of his prison industries labor; and

7. The last date Roseboro participated in the prison industries project at issue if
Roseboro no longer participates in the project,

The Court's jurisdiction to hear this matter is derived entirely from t he decision of the -
South Carolina Supreme Court in Al-Shabbazz v, State. 338 S:C. 354, 527 S.E.2d 742 (2000).
When reviewing the Department’s decisions in inmate gtievance matters, the Court sits in an
appellate capacity. Id. at 756. S.C. Code Ann. § 1-23-380 (4) (Supp. 2005) provides that
appellate review in administrative appeals “must be confined to the record.”” Consequently, this
Court can not “solicit evidence™ but rather is limited to the Record presented. Therefore,

IT IS HEREBY ORDERED that this case be REMANDED to the Department to hold a
hearing, allow Appellant the opportunity to present his viewpoints and determine the answers to

the above seven (7) factual questions.

IT IS FURTHER ORDERED that if the Department finds a difference between the
wages owed and the wages paid for Appellant’s work performed in the prison industry program,
that it pay Appellant the difference in accordance with SC Code Ann. §§ 24-3-40 (A)(3)(4) and

(3)-
AND IT IS SO ORDERED.

Ralph King Anderson, III NS
izistEative Law Judge

sangedmlsumrlnmnabmmued ’
January 12, 2007 PACBS 0 il causa by cponting 3 copy e
Columbia, South Carolina 18 Ut Sttss ma, postaga g or g
Brvice addrassad 1o ihe party(ies) or they attomey(s),

! Section 1-23-380 (4) further provides that: “In cases of alleged irregularities in procedure before the agency or the
Administrative Law Court, not shown in the record, and established by proof satisfactory to the court, the case may
be remanded to the agency or the Administrative Law Court for action as the court considers appropriate.” In

 addition, 8.C. Code Ann. § 1-23-380 (3) provides that: “If a timely application is made to the court for leave to
present additional evidence, and it is shown to the satisfaction of the court that the additional evidence is tnaterial
and that there were good reasons for failure to present it in the proceeding before the agency, the court may order
that the additional evidence be taken before the agency upoa conditions determined by the court.”. Here, however,
the administrative hearing was held by the Department, Therefore, even if the Circnit Court found that there were
irregularities in procedure before the agency warranting remand, the remand would be to the Department.
Furthermore, no timely application was made before the ALC for leave to present additional evidence.

2
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92 S.C.

overtime howrs worked. Inmstead, sections
24-3-315 and 24-3-430(E) require that in-
mate workers recejve comparable compen-
sation «nd prohibit inmate workers from
displacing non-inmate workers. These pro-

visions appear to support Cavirette’s argu- )

ment for overtime pay. Failure of the De-
partment's contracts with PIF sponsors to
provide inmate worlers with time-and-a-half

pay for overtime hours when thelr non-in-~

mate counterparts receive it would eveatc
an impermissible and unfair advantage for
inmate labor over private labor. Morecover.
any failuve on the Department’s behall to
pay inmates time-and-a-half overtime pay
when non-inmate workers reccive it for
comparable work in the same area contra-
dicts the Department’s obligation under see-
tion 24-3-815% Consequently, the cireuit
court erved in denying Cartrette time-and-
a-half pay for overtime work without first-
determining whether non-inmate workers

- performing the same work in the same lo-

cality receive time-and-u-hall pay for over-
time.”

In addition, we observe section 24-3-
430(D) requires inmates receive the “prevail-
ing vwage” paid to their non-inmate pcers for
compatrable work. However,“the questitn’ of
the plevailih'g %\’Héh' 'Cntxettc‘ is

6. Inits pemmn for n.hcanng, the Dcparlmf‘nt
declares the majority’s analysis ‘of section 24-3-
430's provision of a prevailing wage for inmate
labor “obviously overlooked the explicit intent of
our General Assembly” rcgarding inmatce labor.
The Department cites section 24-3-310 ol the
South Carolina Cudc (2007), which indicates the
purposes of inmaic labor include self-mainte-
nance, reimbursement of the State, restitution,
and child support. In our opinion. thesc pur-
poses harmonize with the General Assembly's
mandate fhat inmaw labor not unfairly compete
with non-inmate labor. See §§ 24-3-315 & -
430(E); se¢ also Adkins, 360 S.C. at 418, 602
S.L.2d at 54 (finding the overall pusposc of these
statutes “is to prevent unfair competition”). By
statute, scventy percemt or more of each inmate
worker’s pay is diverted for restitution, victim's
programs, child support, room and board, or
taxes. S.C.Code Ann. § 24-3-40 (2007). In-
creased pay, including overtime pay, for inmate
workers ultimately benefits the Department by
increasing the funds available to velieve the bur-
den of inmate housing and care; benefits crime
victims. both directly through folfillment of in-

maics restitution obligations and indirectly by

funding statc agencies that provide victim assis-
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further procecdings.

]unﬂ]c n to consider whether the prevail-
S

“ing Wage language of section 24-3—430(D)

entitles Carlrette to overtime pay. because

the i

hourly. lwn]x.__ﬂov ever, bccamc. we

~'have Tound section 24-3-815 resolves Car-_
trette’s cispute, we nced not add]e« this . .

vyiment. See Fufel v MeAllister Towiig

“of ('emgetowu, Inc., 335 S.C. 598, 613, 518

S.E.2d 591, 398 (1999) (holding appellate
court uced not disenss remaining issucs when
decision on prior issue disposes ol appeal).

For the foregoing reasons, we reverse the-

civeuil- cowrt's detigion-concerning overtime
pay. and remand this. issue to the: ALC for a
determination of whether the Department

failed to pay Cartrette at the time-and-a-half

rate lor the hours he worked in.ocxcess of”

forty.per ‘week. In the event of such a
failure, we msm uet the ALCtod dete1 mine the

rate of compensaticn towt fo which Cartrette was

entitled, the number of overtime hours that
wére nnderpaid, and the amount the Depart-

ment vwes Carirette for his labor.

II. Remaining Issues

With regard to Carlrette’s remaining is-
sues, we affirm based upon the following
authorities:

tance; and benefits inmates’ minor children by

increasing the amount available for child sup-

porl. We belicve that in cralting these statutcs,

our General Assembly carefully balanced its de-

site 1o maximize imnales’ financial coutributions

against the need to ensure inmate workers do not

supplant non-inmate workers in the labor force.
7. Wc note with some consternation thar despite
its pursisient arguments against paying Cartrette
time-and-a-halt for overtime under Cartrette's
theories of entitlement, the Department admits in
its petition for rchearing that applicable federal
reguiations “required [the Department] to pay
Carirette time-and-a-half for bis overtime labor.”
{emghasis supplied) Furthermore, despite the
fact the record in this case appears to reflect a
failurc to pay overtime at the time-and-a-half
rate. the Department repeatedly asserts for the
first time in its petition for rehearing that it did
pay Carlrette time-and-a-half overtime pay for
his work on Kwalu projects “on numerous and
diverse occasions.”” We are troubled that these
assertions,. which might have led to a spcedy
disposition of this issue before the ALC, escapcd
counsel's atlention for so long.

‘We nonctheless have

ue remanded concerned . the. Profics,

P

_.,:;:%_
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S.C. DEPT. OF CORRECTIONS v. CARTRETTE 5.C. 23
Cite as 694 S.E.2d 18 (S.C.App. 2010)

1. As to the cirenit court’s remand to the
ALC for determination of the prevailing
wage: Condor, Tnc. v Bi. of Zoning Ap-
peals, City of N. Chavleston, 328 8.C. 173,
178, 493 S.E.24 342, 844 (1997) (preventing
an appellant from arguing on appeal an issue
conceded in the twial court); Bowman 2.
Bowmai, 357 S.C. 146, 160, 591 S.K.2d 654,
661 (Ct.App.2004) (holding 2 party cannot
seek and receive a particnlar vesult at trial
and then challenge it on appeal).

2. As to whether Carlrette was an em-
ployee of the privale sponsor: 8. C.Code Ann.
§ 24-3-40(A) (2007) (“Uniess otherw:se pro-
vided by law, the employeT\f—a\ prisoner
authorizedto Work ~_" in a prison induslry
program-provided under Asticle 3 of this
chapter shall pay the prisoner’s wages direct-
ly to the Department of Corrections. B
Willigrs v. S.C. Dep't of Coir, 372 S.C. 255,
258-59, 641 S.E.2d 885, 887 (2007) (holding a
prison industries program sponsor is not an
employer of inmates because the sponsor
docs not exclusively control the payment of
inmate wages and finding agreement among
other juisdictions that examined this issue).

3. As to whether Cartrette is entitled to
reimbursement of monies deducted from his
pay for room and board because he was
double-billed for this eost: Rule 210(h),

“""SCACR (limiting appellate review to facts

appearing in the record on appeal); State .
Mitchell, 330 S.C. 189, 199, 498 S. E.2d 642,
64T (1998) (placing on appellant the burden
of presenting a sufticient record to allow
appellate review).

4. As to whether Cartrette is entitled to
reimbursement of monies deducted from his
pay for room and board beeause the deduc-
tion was unconstitutional: S.C. Const. art.

~—%IL.§ 2 (“The General Assembly shall estah-

lish institutions for the confinement of all
persons convicted of sueh crimes as may be
designated by law, and shall provide for the
custody, maintenance, health, welfare. edu-
cation, and rehabilitation of the inmates.”);
8.C.Code Ann. § 24-8-40 (2007) (allocating
poxrtions of inmates’ wages for restitution, the
State Office of Vietim Assistance, child sup-
port, reom and board, and inmate use);
Biown v. S.C. Dep't of Health & Envtl. Coit-
frol. 318 S.C. 507, 515, 560 S.E.2d 410. 414

(2002) (“An appellate court cannot construe a
statute without regard to its plain meaning
and may not resort to a forced interpretation
in an attempt to expand or limit the scope of
a statute.”).

5. As to whether Cartrette is entitled to
reimmbursement of inonies deducted from his
pay for vietim's assistance because inmate
wages are outside the funds available for
appropriations by lhe General Assembly:
S.C.Code Ann. § 24-3-40 (2007 (allocating
portions of inmates’ wages for restitution, the
State Office of Victim Assistance, chikl sup-
port, room and board, and inmate use);
S.C.Code Ann. § 16-3~1260 (2003) (requiring
persons convicted of crfminal acts to reim-
burse the State and directing such payments
to be made from inmate wages to the State
Office of Victim Assistance); S.C.Code Ann.
§ 16-3-1290 (2008) (establishing Vietim's
Compensation Fund from which State Office
of Vietim Assistance may pay victims’
claims).

CONCLUSION

We find sections 24-83-315 and 24-3-
430(D) entitle inmate workers in a PIP io
pay and working conditions comparable to
those enjoyed by workers in private industry,
including time-and-a-half pay for overtime
hours worked. Accordingly, we reverse the
circuit eowrt’s decision on this issue and re-
mand to the ALC for additional procecdings
consistent with this opinion. For the forego-
ing reasons, we affirm the eireuil court’s
decision on the remaining issues.

AFFIRMED IN PART, REVERSED IN
PART, AND REMANDED.

GEATHERS, J., concurs.

PIEPER, .., concurring in part and
dissenting in part. .

I concur in the majority’s conclusion to
affirm the decision to remand to determine a
prevailing wage. I also coneur in the deter-
mination that the inmate is not an employee
of the private sponsor or entitled to reim-
bursement for room and board and other
costs. However, 1 respectfully dissent as to
any finding that the inmate is entitled to
overtime pay. Secetion 24-3-430 establishes
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The South Caroling Court of Appeals

~ Ernie T. Rnseboro #273339, | Respondent,

South Carolina Department of
Corrections, Appellant.

- The Honorable Ralph K. Anderson, III
| Trial Court Case No. 2005-A1-04-00776

ORDER

1 This court requested memoranda from the parties regarding the appealability of the order
on appeal. After review of the memoranda, relevant case law, and the order on appeal, the
appeal is dismissed as interlocutory and not immediately appealable.

AND IT IS SO ORDERED.

Q/wu Mz@&/% 1.

Yasper M. Cureton

Columbia, South Carolina

9/21/2007

cc: Lake Eric Summers, Esquire
Emie T. Roseboro #273339
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY
PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA .
In The Court of Appeals

South Carolina Department of
Corrections, Respondent,

Isiah James, Jr., - | Appellant,

Appeal From Jasper County
James C. Williams, Jr., Circuit Court Judge

* Unpublished Opinion No. 2010-UP-251
Submitted April 1, 2010 — Filed April 26, 2010

REVERSED IN PART, AFFTIRMED IN PART.
| AND VACATED IN PART ‘

Isiah James, Jr., pro se, for Appellant.

Lake Eric Summers, of Columbia, for Respondent.

PER CURIAM: Isiah James, Jr., appeals the circuit court's order in
this administrative grievance action.



James filed Step 1 and Step 2 grievances in accordance with the South
Carolina Department of Corrections' (the Department) Inmate Grievance
System Policy, alleging he was paid less than the prevailing wage while
~ employed by Kwalu in the Prison Industries System. James further argued
the Department improperly deducted funds from his pay for room and board
~ and victim assistance. After the Department denied his grlevances James
appealed to the Administrative Law Court (ALC).

By order filed March 6, 2006 (Final Order), the ALC affirmed the
Department as to the deductions for room and board and victim assistance.
The ALC determined, however, James was entitled to the prevailing wage of
$3. %&Mc&ral the Department to pay James within thirty days
the difference between the wages owed and the wages previously paid.

On March 24, 2006, the ALC issued an "Order of Clarification." The
Order of Clarification referenced nine inmate appeals, including James's
appeal. It stated the ALC received a letter' from the Department dated March
14, 2006, requesting clarification of comphance deadlines set forth in the

___Final Order and other ALC orders concerning the nine inmate appeals. The

Order of Clarification added: "To avoid any further confusion, and to give
the Department adequate time to complete its work, it is hereby ORDERED
that the relief ordered in each case shall be completed by April 24™, 2006,

th1rty days from the file date of this order." (emphasis in or1g1nal) ‘ |

Both James and the Department appealed to the circuit court. James
appealed on March 28, 2006. The Department filed its notice of appeal on
April 20, 2006, appealing all nine ALC orders referenced in the Order of

~Clarification. James moved to dismiss the Department's appeal as untimely,

arguing the Department failed to file and serve its notice of appeal within

thirty days from serv1ce of the F 1na1 Order.

o Ssevriox

The circuit court granted the Department's appeal and denied James's
appeal and motion to dismiss, holding the Department "tlmely filed its appealw
in accordance with the orders issued by the ALC in this matter and in -
conformity to the ALC's Rules of Procedure." The circuit court affirmed the

' This letter does not appear in our record on appeal.
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ALC as to deductions for room and board and victim assistance. However,

with James's consent and agreement, the court remanc_ie_d__the_geia&ng_ﬁage
issue to the ALC. In addition, upon the Department's request, the circuit
cou?r‘ex?é@d’ﬁe ALC's "apparent ruling James worked for Kwalu or was
ever an employee of Kwalu." James appealed. .

James argues the circuit court erred in: (1) denying his motion to

dismiss and finding the Department timely filed its notice of appeal from the

ALC's final order, and (2) affirming the ALC's holding that the Department
properly deducted funds from James's inmate pay for room and board and
victim assistance programs. We reverse in part, affirm in part, and vacate in

2. : : .
part. '

1. “We reverse the: c1rcu1t -court's-denial of James s motion to dlsmlss
the Department's appeal 1o the Cifcuit court because the Department did not

trmely file its notice of appeal. See S.C. Code Ann. § 1-23-610 (Supp. 2009)‘

“(providing an appeal from & final decision of the ALC must be filed with the
court of appeals and served on the opposing party not more than thirty days

~ after the party receives the final decision); Elam v. S.C. Dep't of Transp., 361

S.C. 9, 17,.602 S.E.2d 772, 776 (2004) (holding timeliness of an appeal isa
jurisdictional matter).” The Department's letter requesting clarification of the

ALC's final order did not toll the Department's time period for filing and

serving its appeal. Initially, we note-the letter- was not-a-motion;-and it did. -

not appear-in.our.record.on appeal.. More importantly, the Department did

not ask the ALC to alter, amend, modify, or even clarify the judgment; rather,

the Denartment asked the ALC to clarify the deadline by which the

.-.—MW....-.-..

portions--of:- the circuit. court. order that address issues- ralsed only by the
Department. Specifically, we vacate the circuit court's reversal of the ALC's
"apparent ruling" that James worked for Kwalu. We address issues raised in
James's timely appeal to the circuit court below.

2 We decide this case without oral argument pursuant to Rule 215, SCACR..

oy
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- 2. We affirm the ALC's holding that the Department properly
deducted funds from James's inmate pay for room and board and victim

- assistance programs.

"T_he General Assémbiy shall establish ifis.tfitutioﬁ's'for the coﬁﬁﬁement
of all persons convicted of such crimes as may be designated by law, and

shall provide for the custody, maintenance, health, welfare, education, and

- rehabilitation of the inmates." S.C. Const. art. XII, § 2. Section 24-1-130 of

the South Carolina Code of Laws (Supp. 2009) vests the' Director of the
Department with."the management of the affairs of the pricon system and for
the proper care, treatment, feeding, clothing, and management of the

- prisoners confined therein."

Section 24-3-40(A) of the South Carolina Code of Laws (Supp. 2009)

-permits -the Department to deduct money from "the gross wages of [a]

prisoner” authorized to work in a prison industries program. Sections 24-3-
40(A)(1) and (2) require a deduction of 20% of a prisoner's gross prison
industries wages to be directed to fulfill the prisoner's court ordered
restitution, or if the prisoner has no court ordered restitution obligation, to be

- applied to "the State Office of Victim Assistance." Section 24-3-40(A)(3)

provides: "If there are no child support obligations, then twenty-five percent

must be. used by the Department of Corrections to defray the cost of the

prisoner's room and board."

James's argument that the deductions violate South Carolina
constitutional and statutory law is without merit. There is no conflict
between article XII, section 2, of the South Carolina Constitution and section

- 24-3-40 (A) of the South Carolina Code of Laws. The language set forth in

article XII, section 2, requiring that prisons "provide for" prisoners' custody
has no specific application to prison industries wage deductions and does not
mandate that the Department incur all costs of incarceration. See Brown v.
S.C. Dep't of Health & Envtl. Control, 348 S.C. 507, 515, 560 S.E.2d 410,
414 (2002) ("An appellate court cannot construe a statute without regard to
its plain meaning and may not resort to a forced interpretation in an attempt
to expand or limit the scope of a statute."). Further, our supreme court has
held article XTI, section 2, should be interpreted broadly. See Sullivanv. S.C.
Dep't of Corr., 355 S.C. 437, 444, 586 S.E.2d 124, 127 (2003) (holding even

X2
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if article XII, se:btion 2, is read to require some rehabilita@ion for inmates, it
does not mandite any specific programs or any particular timetable for
furnishing rehabilitation),

Further, there is no conflict between section 24-1-130 and section 24-3-
40(A). Although section 24-1-130 charges the Department's director with
caring for and feeding prisoners, the section does not require the Department
to assume all costs associated with the prisoners' welfare,

James does not assert any authority for his argument that the deductidns
are discriminatory or that they violate his due process rights. See In re
McCracken, 346'S.C. 87, 92, 551 S.E.2d 235, 238 (2001) (holding an issue is
abandoned on appeal if the argument is not supported by authority or is

338 S.C. 354, 376-82, 527 S.E.2d 742, 754-57 (2000) (setting forth an
inmate's procedural rights from grievance claims). \ ,

Finally, James's reference to restitution is without merit because section
__24-3-40(A)(2), which mandates pay deductions for victim assistance, is
distinct from restitution. |

REVERSED IN PART, AFFIRMED IN PART, AND VACATED
IN PART.

SHORT, WILLIAMS, and LOCKEMY » JJ., concur.

N
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VIS oS
\‘]ll‘:ll.\' has held that it would he impermissible
b extend the non-compete peviod contained

in the agreement. ag a vemedy Tor ils hroaeh,
sinee sneh an extencion “wonld esqsentindly
rewrite the parties” contrael, a sepviee the
courls of South Carelina do not perform.”
MailSorrec, LLC, 356 S0, 0l 2360, H88 SRl
al 639 (CLApp.20D,

Finallv, in Faces Bontigue, Lid. v, (Jibbs,
B8 QL 39, AR5 SI2d TOT (CLApp.T905),
the Court of Appeals upheld the tial cours
finding that & non-compete agreement was
overbroad in that it purported to provent the
defondant, an esthetician, Mrom being associ-
ated in any eapaeity with a business hat
competed with the oririnal husiness.  The
original business brought suit. to enforee the
covenant when the defeadant went to work
for a competitor as a manicurist,  On appeal,
the court noted that at triad the obiginal
business had agreed to limit the agroement
to its “spirit” rather than its literal terms,
bt held that a party eonld not convert an
overbroad clause into an euforeeable one by
agrecing to an inlerpretation that artificially
limited the actual ferms used in the ('ontr;lci.

151 These cases stand for the proposition
that, in South Carolina, the restrictions in a
non-compete clause cannot he rowritten by a
court. ov limited hy the parties’ :mreem(:nt,
bt must stand or fall on their own terms.
We hold, therefore, that the trial judge erred
in rewriting the terrvitorial restriction in' the
parties” contract.

CONCLIISION
[61 We reverse the order which purports
to enforee a non-competition agreement on

- terms other than those agreed upon hy the

parties.  We alse note that the parties ap-
pear to be laboring under the misconception
that the appeal of this preliminary injunction
prevented the circuit court from proceeding
with the merits of the case.  An order prant-
ing a preliminary injunction is immediately
appealable under S.C.Code Ann. § 14-3-
330(4)- (Supp.2009).  Scction 14-3—450 (1976)
explicitly provides where an appeal is permit-
ted by § 14-3-230(4), “the proceedings in

other rnspects in the court below: shall not he

stayed during the pendency of the appeal
unless otherwize ordererd by the eourt be-

SO1 SOUTH EASTERN

REPORTER, 2d SERIES

low.™  Acenrdingly, unless ordered by the
triat eonet, an appeal from a |n'l-lin.|in.'n'\'
ininnetion order does not, provent the e
moving forward on e merits,

REVERSED.

TOAL. C.0. BEATTY, KITTRISDGE and
ITEARN, LI, concur.

SOUTH CAROLINA DEPARTMENT OF
CORNRECTIONS, Respondent,

PR

l}‘i!l)' Joe (JAlt’l‘le’i“'l‘E. Appellant,
No. 4670,
Court of Appeals of South Carolina.

Submitted March 1. 2010,
Decided April 5, 2010,

Withdrawn, Substitited and
Refiled May 28, 2010,

tehearing Denied May 28, 2010,

Background: Inmate who participated in
prison industries program (PID) appealed
decision of the Department. of Corrections
to deny his grievance that. challenged the
compensation he received for his work.
The Administrative Law Conrt, (ALC) ro-
versed the Department's refusal to pay
inmate the prevailing wage and affirmed
the Department’s denials of overtime pay
and reimbhursement for wage deduction.;.
Inmate and the Departient appealed. The
Cireuit Court, Jasper County, James (.
Williams, Jr., J., vemanded the prevailing
wage issue and affirmed the denial of over-
time wages and reimbursermient. Inmate
appealed.

Holding: On rehearing, the Court of Ap-
peals, Cureton, A.J., held that inmate was

S.C. DEPT. OF CORRECTIONS v. CARTRETTE
Ciie as 694 S.E.2d 18 (S.CApp. 2010)

entitled (o time-and-a-half’ pay for over-
lime worked in P1P.

Alfirmed in part, reversed in part, and re-
manded.

Pieper, W1, Aled opinion coneurring in part
sl dissenting in part.

1. Prisons ¢=293

The Administrative Law Court (ALC)
has subject matder jurisdiclion under the Ad-
ministrative Procedures Act (APA) to hear
properly perfeeled appeals from the Depart-
ment of Correetions' final orders in adminis-
trative or non-collateral matters.  Code 1976,
§ 187 310 et seqq,

2. Prisons =172

Inmate was entitled to time-and-a-half
pay for overtime worked in prison industries
program (PIP), under prison industries stat-
wtes providing that vate of pay for inmate
lihor in a PIP could not be less than that
paid for work of a similar nature in the
privale sector in the locality in which the
work was performed. Code 1976, §§ 24-3-
315, 24-3-430(D).

3. Prisons =273

While inmates working in a prison in-
dustries program (PIP) are not entitled to a
private right of action in tort to challenge
Department of Corrections’ alleged noncom-
pliance with governing statutes, they may
protest through the grievance process the
Department’s failure to comply with these
statutes, Code 1976, §§ 24-3-315, 24-3-430.

1. Prisons &=172
Although the federal Fair Labor Stan-
dards Act. (F1.SA) does not apply to inmate
workers, statutes governing prison industries
programs (PIP) compel the Department of
Corroctions {0 ensure inmate workers who
are employed in a PIP receive the same pay
rates and employment conditions as their
non-inmate peers in the same locality. Fair
Labor Standards Act of 1938, § 1 et seq,, 29
1. This appeal is being considered alongside S.C.
Dep't of Corr. v. George Lee Tomlin, — S.C. —,
694 S.E.2d 25 (App.2010). The material facts,

substantive arguments, and procedural postures
of these Iwo appeals are identical,

s.0019

USCA S 200 et seq; Code 1976, 8§ 24-3-
315, 24-3..430(D).

Rilly J. Cartretle, pro se, for Appellant.
Lake E. Summers, of Columbia, for Re-

spondent.

CURETON, AL

Billy Joe Cartrette fled a prievance with
the South Carolina Departinent of Correc-
tions concerning conditions of his partie-
ipation in the Prison Industries Program
(PIP). Cartrette appeals the circuit court’s
order remanding his case to the Administra-
tive Law Court (ALC) for a determination of
the prevailing wage for similar work, revers-
ing the ALC's finding that Cartrette was an
employee of the private sponsor, affirming
the ALC's denial of overtime wages, and
alfirming the A[.C’s denial of reimbursement
for certain pay deductions.! We reverse as
to overtime wages, remand that issue to the
ALC for further proceedings as outlined in
this opinion, and affirm the circuit court’s
decisions on all remaining issues.?

After we issued our original opinion af-
firming in part and reversing in part, both
parties petitioned for rehearing. We deny
Cartrette's petition for rehearing, grant
the Department’s petition for rehearing,
withdraw our previous opinion, and substi-
tute this opinion.

FACTS

Cartrette was an inmate of the Ridgeland
Correctional Institution. As a participant in
PIP. Cartrette provided on-site labor at the
Ridgeland Correctional Institution, some-
times working in excess of ninety hours per
two-week period, for PIP sponsor Kwalu
Furniture. Cartrette was compensated at a
rate of $5.50 per hour. Cartrette filed a
grievance with the Department. complaining
his hourly wage was insufficient compared to
the prevailing wage for similar work per-
formed in the private sector. He asserted

2. We decide this case without oral argument
pursnant to Rule 215, SCACR.

o™
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s \_5( non-inmate employees earned $11.00 to

$14.00 per hour for the same work. Car-
trette further complained he did not receive
additional pay for overtime hours and the
Department improperly withheld funds from
his paychecks. Specifically, Cartrette chal-
lenged as unconstitutional the withholding of
funds for his room and board and additional
funds for Victim's Assistance.

The Department denied Cartrette’s griev-
ance, and Cartrette -appealed to the ALG.

it -Department’s refusal
1} to pay Cartrette the prevailing Wage

Tound the prevailing.wage was $0.25. Fur-

thermore, the ALC .affirmed the Depart-
ment’s denials of overtime and reimburse-
ment for wage deductions.

Both Cartrette and the Department then

" appealed to the circuit court. After a hear-

ing, the circuit court found $5.25 was not the
prevailing wage and remanded that isSue to
the ALC with seven questions for the ALC
to consider in determining the correct pre-
vailing wage. The cireuit court reversed the
. ALC's apparent finding that Cartrette
““worked for ... or was otherwise ever an
employee of Kwalu"- Finally, the ecircuit
court affirmed the ‘ALC’s determinations
Cartrette was ineligible for overtime or reim-
bursement of wage deductions for room and
board and for Victims Assistance. Cartrette
now appeals.

STANDARD OF REVIEW

[1] The ALC has subject matter jurisdic-
tion under the Administrative Procedures
Act (APA) to hear properly perfected appeals
from the Department’s final orders in admin-
istrative or non-collateral matters. Slezak v.
S.C. Dep't of Corr, 361 S.C. 327, 331, 605
S.E.2d 506, 507 (2004). Our standard of
review derives from the APA. Al-Shabazz v.
State, 338 S.C. 354, 379, 527 S.E.2d 742, 765
(2000). We may affirm, remand, reverse, or
medify the appealed decision if the appel-
lant’s substantive rights have suffered preju-
dice because the decision is:

3. Se.e S.q.CPde Ann. § 16-3-1290 (2003) (estab-
lishing Victim's Compensation Fund from which
State Office of Victim Assistance may pay vic-
tims' claims), S.C.Code Ann. § 16-3-1260
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(a) in violation of constitutional or statuto-
ry provisions;

(b) in excess of the statutory authority of
the agency;

(c) made upon unlawful procedure;
(d) affected by other error of law;

(e) clearly erroneous in view of the reli-
able, probative, and substantial evi-
dence on the whole record; or

(f) arbitrary or capricious or characterized
by abuse of discretion or clearly unwar-
ranted exercise of discretion.

8.C.Code Ann. § 1-23-610(B) (Supp.2009).

LAW/ANALYSIS

I. Overtime Pay

[2] Cartrette contends he is entitled to
time-and-a-half pay for overtime worked.
We agree. ‘.

In South Carolina, a non-inmate employ-
ee’s right of action for overtime pay lies in
§ 207(a)(1) of the Federal Fair Labor Stan-
dards Act of 1938 (FLSA), 29 U.S.C.A.
§8 201-219 (1998 & Supp.2009). Under the
FLSA, non-inmate workers receive compen-
sation at a rate of one and one-half times
their hourly rate for hours worked in excess
of forty per week. 29 U.S.C.A. § 207(a)(2)
(1998). This court recently examined the
legislative intent underlying the FLSA and
found: R '

The purpose of the FLSA is to protect

“the rights of those who toil, of those who

sacrifice a full measure of their freedom

and talents to the use and profit of others.”

Tennessee Coal, Iron & R.R. Co. v. Musco-

da Local No. 123, 321 U.S. 590, 597, 64

S.Ct. 698, 88 L.Ed. 949 (1944). The FLSA

was enacted in response to a congressional

finding that some industries, engaged in
commerce, maintained labor conditions
which were detrimental to a minimum
standard of living necessary for health,
efficiency, and the general well-being of
workers. See'29 U.S.C. § 202(a) (1998).
The Act attempts to eliminate unfair labor

(2003) (requiring persons convicted of criminal
acts to reimburse the State and directing such
payments to be made from inmate wages to the
State Office of Victim Assistance).

v
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S.C. DEPT. OF CORRECTIONS v. CARTRETTE
Clte as 694 S.E.2d 18 (S.C.App. 2010)

N
S.C.Code Ann, § 24-3-815 (2007). “No iny'\sx

* practices without substantially curtailing
employment or earning power. 29 U.s.C.
§ 202(b). Because the FLSA is remedial
and humanitarian in purpose, it should be
broadly interpreted and applied to effectu-
ate its goals. Tennessee Coal, Iron & R.R.
Co., 321 U.S. at 597, 64 S.Ct. 698; Benshoff
v. City of Virginia Beach, 180 F.3d 136
(4th Cir.1999).

Miller v. Blumenthal Mills, Inc., 365 S.C.
204, 221, 616 S.E.2d 722, 730 (Ct.App.2005).

Our supreme court has held the FLSA
does not extend to inmate workers because,
for purposes of payment of wages, inmate
workers are not employees of PIP sponsors.
Williams v. S.C. Dep't of Corr., 372 S.C. 255,
260, 641 S.E.2d 885, 888 (2007). Other
courts, including the Federal Court of Ap-
peals for the Fourth Circuit, have also de-
clined to extend the protections of the FLSA
and state labor statutes to inmates. Seg, e.g.,
Harker v. State Use Indus., 990 F.2d 131,
135 (4th Cir.1993). '

(3] Nonetheless, South Carolina law re- -

quires that inmate workers in a PIP enjoy
pay and working conditions comparable to
those enjoyed by non-inmate workers. Ac-
cording to our supreme court, the overall

purpose of these statutes “is to prevent un-

fair competition.”. Adkins v. S.C. Dep't of

Corr, 360 S.C. 413, 418, 602 S.E.2d 51, 54

(2004).
The [Department] must détermine prior to
using inmate labor in a [PIP] that it will
not displace employed workers, that the
locality does not have a surplus of available
labor for the skills, crafts, or trades that
would utilize inmate labor, and that the
rates of pay and other conditions of em-
ployment are not less than those paid and
provided for work of [a] similar nature in
the locality in which the work is per-
formed..

4. We specifically reject Cartrette’s contention
that Hamilton v. Daniel Int'l Corp., 273 S.C. 409,
257 S.E.2d 157 (1979). established his right to
time-and-a-half pay for overtime work. Although
the Hamilton court cited to statutory language
similar to that found in section 24-3-315, it did
not contemplate overtime work. Id. at 410, 257
S.E.2d at 158. The issue in that case concerned
the right of an inmate participating in a work-
release program to benefits under the Worker's

n
\
S.C. 21
"4

Y

mate participating in [PIP] may earn lesgt
than the prevailing wage for work of [af"
gimilar nature in the private sector.
S.C.Code Ann. .§ 24-3-430(D) (2007). “In-
mate participation in the program may not
result in the displacement of employed work-
ers in the State of South Carolina and may
not impair existing contracts for services.”
S.C.Code Ann. § 24-3-480(E) (2007). While
inmates are not entitled to a private right of
action in tort, they may protest through the
grievance process the Department’s failure
to comply with these statutes. Adkins, 360
S.C. at 419, 602 S.E.2d at 55.

[4] We expand upon the analysis of this
issue in our original opinion, as that analysis
appears to have been incomplete. Cartrette
properly brought this matter as a grievance
and alleged the Department denied him time-
and-a-half overtime wages for the hours he
worked beyond forty each week. As ob-
served above, both federal and South Car-. .
olina courts havé Teld-fmmate Workers do not
equalify&5 “erployess” and are therefore ex: _
cluded from-the-coverage of the-PESALY See
Williams;372°S.C. at 260, 641 S.E.2d at 888;
Harker, 990 F.2d at 135. However, our Gen-
eral Assembly has required the Department
to ensure inmate workers receive “rates of
pay and other conditions of employment”
comparable to those afforded non-inmate
workers performing similar labor in the same
locality. See § 24-3-315. Consequently, we
hold that although the FLSA does not apply
to inmate workers, sections 24-3-315 and 24—
3-430(D) compel the Department to ensure
inmate workers who are employed under
those sections receive the same pay rates and
employment conditions as their non-inmate
peersS

The statutory mandate of comparable pay
rates and employment conditions does not
expressly exclude time-and-a-half pay for

Compensation Act. Id. at 410-11, 257 S.E.2d at
158.

5.” While the Department argues our opinion im-
pacts three of its PIPs, this opinion is limited
solely to the program in which Cartrette was
invoived and that was promulgated and operated
pursuant to sections 24-3-315 and 24-3-430.
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" overtime hours worked. Instead, sections
24-3-315 and 24-3-430(F) require that in-
mate workers receive comparable compen-
sation @nd prohibit inmate workers from
displacing non-inmate workers. These pro-

visions appear to support Cartrette’s argu- -

ment for overtime pay. Failure of the De-
partment’s contracts with PIP sponsors to
provide inmate workers with time-and-a-half

pay for overtime hours when their non-in-"

mate counterparts receive it would create
an impermissible and untair advantage for
inmate labor over private labor. Morcover,
any failure on the Department’s behall to
pay inmates time-and-a-half overtime pay
when non-inmate sworkers receive it for
comparable work in the same area contra-
dicts the Department’s obligation under sec-

tion 24-3-315F Consequently, the circuit’

court erred in denying Cartrette time-and-

a-half pay for overtime work without first
determining _whether non-inmate workers

‘e— performing the same work in the same lo-

cality receive time-and-a-half pay for over-
time.7
In addition, we observe section 24-3-
430(D) reguires inmates receive the “prevail-
ing wage” paid to their non-inmate peers for
comparable work. However, the question of
the prevailing wage to_which Cartrette is
entitled has been remanded to the ALC for
6. In its petition for rchearing, the Dcpartment
declares the majority’s analysis of section 24-3-
430’s provision of a prevailing wage for inmate
labor “‘obviously overlooked the explicit intent of
our General Assembly” regarding inmate labor.
The Department cites section 24-3-310 of the
South Carolina Code (2007), which indicates the
purposes of inmate labor include self-mainte-
nance, rcimbursement of the State, restitution,
and child support. In our opinion, these pur-
poses harmonize with the General Assembly’s
mandate that inmate labor not unfairly compete
with non-inmate labor. See §§ 24-3-315 & -
430(E); see also Adkins. 360 S.C. at 418, 602
S.E.2d at 54 (finding the overall purpose of these
statutes "is to prevent unfair competition”). By
statute, scventy percent or more of each inmate
worker's pay is diverted for restitution, victim's
programs, child ‘support, room and board, or
taxes. S.C.Code Ann. § 24-3-40 (2007). In-
creascd pay, including overtime pay, for inmate
workers ullimately benefits the Department by
increasing the funds available to relieve the bur-
den of inmate housing and carc; benefits crime
victims, both directly through fulfillment of in-
mates’ restitution obligations and indirectly by
funding state agencies that provide victim assis-
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further proceedings.
Jucisdiction to consider whether the prevail-

T Wage language of scction 24-3-130(I)

entitles Cartretle to overtime pay because
the issue remanded concerned the proper
hourly rate, only. _Hpwever, because we

“'Féive Tound section 24-83-815 resolves Car-

trette’s cdispute, we nced not address_this
argument. _See Fufch v MeAllister Towing
of Georgetorwn, Inc., 335 8.C. 598, 613, 518
S.E.2d0 591, 598 (1999) (holding appellate
court nced not discuss remaining issucs when
deeision on prior issue disposes of appeal).

For the foregoing reasons, we reverse the
circuit cowrt’s decision concerning overtime
pay and remand this issue to the ALC for a
determination of whether the Departmenti
failed to pay Cartrette at the time-and-a-half
rate for the hours he worked in cxcess of
forty per week. In the event of such a

. failure, we instruct the ALC to déte}'mine the

rate of compensatiohi to which Cartrette was
entitled, the number of overtime hours that
wei'e \iiderpaid, aid the amount the Depart-

ment owes Cartrette for his labor.

II. Remaining Issues

With regard to Cartrette’s remaining is-
sues, we affirm based upon the following
authorities:

tance; and benefits inmates’ minor children by
increasing the amount available for child sup-
port. We belicve that in cralting these statutes,
our General Assembly carefully balanced its de-
sire to maximize inmates’ financial contributions
against the nced to ensure inmate workers do not
supplant non-inmate workers in the labor force.

7. Wc note with some consternation that despite
its pursistent arguments against paying Cartrette
time-and-a-halt for overtime under Cartrette’s
theoties of entitlement, the Department admits in
its petition for rehcaring that applicable federal
veguiations “‘required [the Department] to pay
Carirctte time-and-a-half for his overtime labor.”
(emphasis supplicd) Furthermore, despite the
fact the record in this case appears to reflect a
failure to pay overtime at the time-and-a-half
rate. the Department repeatedly asserts for the
first time in its petition for rehearing that it did
pay Cartrette time-and-a-half overtime pay for
his work on Kwalu projects “on numerous and
diverse occasions.” We are troubled that thesc
assertions, which might have led to a speedy
disposition of this issue before the ALC, escaped
counsel’s attention for so long,

We nonctheless have

’.

*--XiI, § 2 (“The General Assembly shall estab-

S.C. DEPT. OF CORRECTIONS v. CARTRETTE S.C. 23
Cite ns 694 S.E.2d 18 (S.C.App. 2010)

1. As to the cirenit court’s remand to the  (2002) (“An appellate court cannot construe a
ALC for determination of the prevailing  statute without regard to its plain meaning
wage: Condor. Inc. v. Bl of Zoning Ap- and may not resort to a forced interpretation
peals, City of N. Chavlesion, 328 5.C. 173, in an attempt to expand or limit the scope of
178, 493 S.K.2d 342, 344 (1997) (preventing a statute.”).
an appellant from arguing on appeal an issue 5. As to whether Cartrette is entitled to
conceded in the trial court)y Bowman . .impyrsement of monies deducted from his
Bowmai, 357 S.C. 146, 160, 591 S.E.2d 654, pay for victim's assistance because inmate
661 (Ct.App-2004) (holding a party carml)t""wages are outside the funds available for
seek and receive a particular result ap trial
and then challenge it on appeal). S.C.Code Ann. § 24-3-40 (2007) (allocating

2. As to whether Cartrette was an em-  portions of inmates’ wages for restitution, the
ployee of the private sponsor: S.C.Code Ann.  State Office of Vietim Assistance, child sup-
§ 24-3-40(A) (2007) (“Uniess otherwise pro- port, room and board, and inmate use);
vided by law, the employer of @ prisoner S.C.Code Ann. § 16-3-1260 (2003) (requiring
authorized- to work 7. in a prison industry persons convicted of criminal acts to reim-
program provided under Article 3 of this burse the State and directing such payments
chapter shall pay the prisoner’s wages direct-
ly to the Department of Corrections.”);
Williams v. S.C. Dep't of Corr., 372 S.C. 255,
258-59, 641 S.E.2d 885, 887 (2007 (holding a
prison industries program sponsor is not an
employer of inmates because the sponsor
docs not exclusively control the payment of
inmate wages and finding agreement among
other jurisdictions that examined this issue).

3. As to whether Cartrette is entitled to
reimbursement of monies deducted from his
pay for room and board because he was
double-billed for this eost: Rule 210(h),

§ 16-3-1290 (2003) (establishing Victim's
Compensation Fund from which State Office
of Vietim Assistance may pay victims’
claims).

CONCLUSION

We find sections 24-3-315 and 24-3-
430(D) entitle inmate workers in a PIP to
pay and working conditions comparable to

including time-and-a-half pay for overtime

“""GCACR (iimiting appellate review to facts hours worked. Accordingly. we reverse the

appearing in the record on appeal); State v. circuit court’s decision on this issue and re-
Mitchell, 330 S.C. 189, 199, 498 S.E.2d 642, mand to the ALC for additional proceedings
647 (1998) (placing on appellant the burden consistent with this opinion. For the forego-
of presenting a sufficient record to allow ing reasons, we affirm the circuit court’s
appellate review). decision on the remaining issues.

4. As to whether Cartrette is entitled to AFFIRMED IN PART, REVERSED IN
reimbursement of monies deducted from his PART, AND REMANDED.
pay for room and board because the dedue-

tion was unconstitutional: S.C. Const. art. GEATHERS, J., concurs.

PIEPER, J., concurring in part and
dissenting in part.
I concur in the majority’s conclusion to

lish institutions for the confinement of all
persons convicted of such crimes as may be
designated by law, and shall provide for the :
custody, maintenance, health, welfare, edu- affirm the decision to remand to_ determine a
cation, and rehabilitation of the inmates.”); prevailing wage. I also concur in the deter-
S.C.Code Ann. § 24-3-40 (2007) (allocating mination that the inmate is noi.: an employee
portions of inmates’ wages for restitution, the of the private sponsor or entitled to reim-
State Office of Victim Assistance, child sup- bursement for room and board_ and other
port, room and board, and inmate use); costs. However, I res;_)ectfully. dxssex.lt as to
Brown v. S.C. Dep't of Health & Enuvtl. Con-  any finding that the inmate is entltle_d to
trol, 348 8.C. 507, 515, 560 S.E.2d 410, 414 overtime pay. Section 24-3-430 establishes

appropriations by the General Assembly:

to be made from inmate wages to the State -
Office of Vietim Assistance); S.C.Code Ann. |

those enjoyed by workers in private industry, -
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g prov:del for the nght to.overtime pay. -2

an Inmate’s right to the prevailing wage,
stating “[n]o inmate participating in the pro-
gram may earn less than the prevailing wage
for work of similar nature in the private
sector.” - S.C.Code Ann. § 24-3-430(D)
(2007). Our supreme court.recognizes that a
critical purpose of the prevailing, wage provi-
sion is to prevent unfair competition: Ad-

. Jkina v. S.C. Dep* of Corr., 360 S.C. 413, 418,
" 602 S.E.2d ‘51, 54 (2004)..

Nonetheless, I
‘would distinguish between prevailing wages
and any right to overtime - pay for inmates

. participating in a prison industries program.
- In fact, there is no authority within the appli-
.. cable state statutory, scheme recognizing any
-right to overtime. pay, for inmates® See

§ 24-3-430(D) (2007) (stating ‘only that no
inmate participating’, in. the program’ may

earn less than the prevailing wage). More-

over, the inmate. never speclﬁcally raised the
issue of whether a particular federal program

While the Fair »Labor Standards Act
(FLSA) provides a right to overtime pay for
certain employees; the protections of the act
do not ‘apply to inmiates working within the
prison - setting. . .Seée:-Harker v State Use
Indus, 990 F.24. 131; 136 (4th Cir.1993) (“For
more than fifty years, Congress has operated
on the assumpﬁomthat the FLSA does. not-
apply to inmate labor., . If the FLSA'’s cover-

" age'is to extend’ ‘within prison walls, Con-

gress must say:. so, not: the courts.”). As
noted by the Fourth- Circuit in Harker, in-

. mates participating. in- these types of pro-
grams perform work. not to “turn, profits for o

their- supposed , employer but rather as a

means of rehabﬂitahon and job trammg oo

Id. at'133.

In sum, I am:.,n'ot eonvinced - the current

statutory scheme prov:des for overtlme pay

8.. Althiough nqt \‘dthin the applicable smtutory
scheme,. sectio
-Code mentions oﬁlert!me in the context of state
_efiiployees. ; That: statute only - applies :to- state
employees a and provides that “[a]ny state employ-
‘ee who is requifed to work overtime during any
particillar ‘wéek.may, as‘a’result, be given com-
S.C.Code Ann: § 8-11-55
.Th statute further provides. that
any- compensawry time granted must be-in ac-
cordance with' tha" FLSA, As indicated; the FLSA
does ‘not- gpply:to: inmates and the .prevailing

- wage :statute at.issue specifically states that in-

8411-55 of the South.Carolina -
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to inmates. Inmates are not employees enti-
tled to the protections of the FLSA, and T do
not find it appropriate to read into the pre-
vailing wage statute any such right to in-
mates voluntarily participating in a prison
industries program.! As Judge Posner of
the Seventh Circuit has explained:

. People are not imprisoned for the purpose
; " of enabling them to earn a living. The
- prison pays for their keep. If it puts them
" to work, it is to offset'some of the cost of
keeping them, or to keep -them out of

" mischief, or to.ease their transition to the
."world outs1de, or to equip them with sklls

. and habits- that will make them less likely
to feturn to crime outside. - None of these
“goals is: compatible with federal regulation
.of their wages. and Hours. The reason the

o FLSA conbains.no express exception for

' - prisariers is prdbably that the idea was too
“outlandish’to ‘Geeur to anyone when the
legls[ntion was’, under consldemtion by
Congress P

Bennett v, ank,. 395 F.3d 409; 410 (7th
Cir.2005). - Accordingly, I concur in the deci-
sion of the ‘majority to. affirm the circuit
court dnd remidnd to the ALC to determine a
prevallihg vage; however, I respectfully dis-
sent a8 to the overtime issue, and. I would
affirim the finding of the ALC and the circuit
court that the inmaﬁe is not entitled to over-
time pay. - .-

» ( e gl“NUHlllSYSTIM

'; mates pnn:lcipatlng in !he prison mdustnes pro-
gram are not considered employces of the state.
- See S. C.Code Ann § 24—3—430(F) (2007).

9 An mmates parﬂcipatxon in the prison indus-
tries program is voluntary and contingent upon
consent to the conditions of the employment.
S.C.Code Amn;- § 24-3-430(C) (2007) (“An in-
mate /may participate in the program established
pursuait to this séction only on a voluntary basis
and only after he has been informed of the condi-
tions of his employment,”) (emphasis added).
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S.C. DEPT. OF CORRECTIONS v. TOMLIN
Clte ns 694 S.E.2d 25 (S.C.App- 2010)

SOUTH CAROLINA DEPARTMENT OF
CORRECTIONS, Respondent,

v.
George Lee TOMLIN, Appellant.
No. 4671, .
* Court of Appesls of South Carolina.

Submitted March 1, 2010.
Decided April 6, 2010.

Withdrawn, Substituted and -
Refiled May 28, 2010.

. Rehearing" Denied May 28, 2010.-

Beckground Inmate who particxpated in
prison industries program (PIP) appealed

" decision of the Department of Corrections

to deny his grievance tlhiat challenged the
compensation - he received for his work.

The Administrative Law:Court (ALC) re-.

versed the Department’s refusal - to .pay
inmate the prevailing wage and affirned

. the Department’s denials of- overtime pay

and reimbursement: for: wage deditctions.

Inmate and the Department appealed. The
" Cireuit - Court;" Jasper County, James'.C. .
" Williams, Jr., J.;: rematided the prevailing -
" wage issue: and affirined the denial of over-
‘. time. wages and' relmhm'sement. Inmate :

appealed.

Holding: On rehearmg, ‘the Court: of. Ap-
peals, Curetofi, A.J., held that inmate was
entitled to time—and-a-half pay for over-
time worked in PIF. .
Afﬁmedmpart,reversedinpart,andre—
manded. .

Pieper, J., filed opimon concumng in part:

and dissenting in part.

N
8.C. 251\]
2. Prisons &=172 ’

Inmate was entitled to time-and-a-half
pay for overtime worked in prison industries
program (PIP), under prison industries stat-
utes providing that rate of pay for inmate
labor in a PIP could not be less than that
paid for work of a similar nature in the
private sector in the locality in which the
work was performed. Code 1976, §§ 24-3-
315, 24-3-430D).

3. Plisons 213

' While the prevailing wage statutes for
mmates working in prison industries pro-
grams (PIP):do not entitle inmates to a
private right.of action in tort for Department
of Corrections’ failure to comply with those
statutes, inmates’ may protest through the
grievance process the: Department’s failure
to comply wit.h these statutes. Code 1976,
§§ 24—3—315 24—-3—430. '

4 Prlsons @172 L
. Although' the- federal Fair Labor Stan-
dards Act (FLSA) does. not apply to inmate

-workers, stahltes governing prison industries

programs -(PIP). compel the Department of

. Corrections.to ensuré inmate workers who

areemployed in a PIP receive the same pay
rataes .and employment. conditions as their

nofitinmate’ peere in the same locality. Fair
Labor;Standards: Act of 1938, § 1 et seq., 29
‘U-S.C:A. § 201 et seq.; Code 1976, §§ 24-3-

- 816, 24—-3—430(D)

George Tomlm, pro se, for Appellant,

Lake E. Summers, of Columbia, for Re-
spondent. :

CURETON, AT

George Lee. Tomlin® ﬁled a gnevance with
the South. Carolina. Depirtment of Correc-

""" tioh  concerning conditions of his partic-

1 Prlsons @298

The: Administranve Law Court (ALC) -

has subject matter jurisdiction ‘inder the Ad-
ministrative Procedures’ Act (APA) to hear
properly perfected appeals from the Depart-
ment of Corrections’ final orders in adminis-
trative or non-collateral matte_rs Code 1976,
§ 1-23-310 et seq. » o

", ipationt - in -the. Prison Industries Program
. (PIP). Tomlin appeals the circuit court’s

order remanding his case to the Administra-

tive Law Court (ALC) for a. determination of
the prevailing wage for similar work, revers-
ing the ALC’s finding that Tomlin was an
employee of the private sponsor, affirming
the ALC's denial of overtime wages, and
affirming the ALC’s denial of reimbursement
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5. The hourly wage SCDC paid Roseboro after he completed his first approximately
- 320 hours of his prison industries labor; ’

6.  The applicable federal minimum wage on the date Roseboro completed the first
approximately 320 hours of his prison industries labor; and

7. Thelast date Roseboro participated in the prison industries project at issue if
Roseboro no longer participates in the project.

~ The Court’s jurisdiction to hear this matter is derjved entirely from t he decision. of the
South Carolina Supreme Court in Al-Shabbazz v. State 3384.;S;C. 354, 527 S.E.2d 742 (2000).
When reviewing the Department's decisions in inmate grievance matters, the Court sits in an
appellate capacity. Id. at 756. S.C. Code Ann. § 1-23-380 (4) (Supp. 2005) provides that
appellate review in administrative appeals “must be confined to th‘e record.”! Consequently, this
Court can not “solicit evidence” but rather is limited to the Record presented, Therefore,

IT I HEREBY ORDERED that this case be REMANDED to the Departmint to hold a

hearing, allow Appgllant the pppo’rtunit? to present his viewpoints and determine the answers to

- the above seven (7) factual questions.

IT IS FURTHER ORDERED that if the Department finds a difference between the
wages owed and the wages paid for Appeﬂan;’s work performed in the prison industry program,
that it pay Appellant the difference in accordance with 8.C. Code Ann. §§ 24-3-40 (A)(3)(4) and

(5). .
AND IT IS SQ ORDERED,

I’

Rl E%W. |

January 12, 20607 firties 10 this causa by dupesting a copy
Columbia, South Carolina 11 United States mai, postape pat, or n thg
Mall Servies ddressad 1o the party(ies) or their attomey(s),

e

! Section 1-23-380 (4) firther provides that:
Administrative Law Court, not shown in the

Totcid Law Gy .
“In cases of alleged irregularities in procedure before the agency or the
record, and established by proof satisfactory to the court, the-case may

be remanded to the agency or the Administrative Law Court for action as the court considers appropriate.” In

* addition, S.C. Code Ann. § 1-23-380 (3) provides that: “If  timely application is made to the court for leave to

present additional evidence, and it is shown to the satisfaction of the court that the additional evidence is material
and that there were good reasons for failure to present it in the proceeding before the agency, the court may order
that the additional evidence be taken before the agency upon conditions determined by the court.”. Here, however,

the administrative hearing was held by the Department. Therefore, even if the Circuit Court found that there were

irregularities in procedure before the agency watranting remand, th

e remand would be to the Department.

Furthermore, no timely application was made before the ALC for leave to present additional evidenoet

2
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE ’ : POST OFFICE BOX 11330

CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK .

FAX (803) 734-1499

May 25, 2011

~

Lake Eric Summers, Esquire

Malone Thompson Summers & Ott, LLC _
339 Heyward St.
Ste. 200

Columbia, SC 29201

Re: SCDCv. James, Isiah Jr.
Trail Court Case No. 2006-CP-27-0130 & 0176

Dear Mr. Summers:

The Court has issued the following Order on your Petition for Writ of Certiorari in the
above entitled matter:

“Petition for Writ of Certiorari Denied.

s/ Costa M. Pleicones J.
For the Court

May 25, 2011.”

By copy of this letter we are advising all interested parties of the action of the Court in
this matter.

Very truly yours,
CLERK

DES/Ida

cc:  Isiah James, Jr., #96883
The Honorable Margaret Bostick
The Honorable Tanya Gee
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THE STATE OF SOUTH CAROLINA
/ In The Supreme Court

South Carblina Department of
Corrections, Respondent,

Billy Joe Cartrette, Petitioner.

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS

Appeal from Jasper County
James C. Williams, Jr., Circuit Court Judge

Opinion No. 27094
Submitted January 26, 2012 — Filed February 22, 2012

DISMISSED AS IMPROVIDENTLY GRANTED

Billy Joe Cartrette, of Ridgeland, Pro-se Petitioner. |

Lake Eric Summers and Katherine Phillips, both of Malone,
Thompson, Summers & Ott, of Columbia, for Respondent.
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CHIEF JUSTICE TOAL: We granted a writ of certiorari to review the
court of appeals' decision in South Carolina Department of Corrections .
Cartrette, 387 S.C. 640, 694 S.E.2d 18 (Ct. App. 2010). We now dismiss the
writ as improvidently granted.

DISMISSED AS IMPROVIDENTLY GRANTED.

PLEICONES, BEATTY, KITTREDGE and HEARN, JJ., concur.
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDAF. SHEALY : - (803) 734-1080
CHIEF DEPUTY CLERK FAX (803) 734-1499
March 12,2012

REMITTITUR

The Honorable Margaret Bostick
305 Russell St

PO Box 248 ,

Ridgeland, SC 29936-02438

Re: SCDC v. Cartrette, Billy Joe, #122434
Trial Court Case No. 2006-CP-27-00095 & 00176

Dear Ms; Bostick:'

The above referenced matter is hereby remitted to the lower court. A copy of the
judgment of this Court and the Court of Appeals is enclosed.

Sincerely yours,

- CLERK
DES/1da

Enclosure

cc: Billy Joe Cartrette, #122434
Lake E. Summers, Esquire
Katherine A. Phillips, Esquire
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. _ ) " IN'THE COURT OF COMMEM PLEAS
COUNTY OF GREEWIILLE | A,

§

YIRISHINOIM 1nvd

BILLY JOE CARTRETTR,

g1 € Ud 1€ 100 W2

Piazﬂtif’:
-Versus—
SIUTH CARDLINA DEPARTMENT OF
OBRAECTYONS (SCBC),

péfendanc.

SUMMONS

Nt Nt el it il st P o’ “srt

2014-CP-23- () 5961

10:  DRMNOAVITS) ABOVE-NAMED:.

YoU ARE WKERESY SUMMONE® and required to answac the Cemplaint (For
Beclaratery Judgement) herein, a 'cepy of whie». iz herewith served 'ﬁéon }’om
and te serve a copy of your answer to *he fomplaint upen the subkscribed. at
the address shown below, within thirity (30) dpys aflter gepvice nereet,
exclusive of: the day of such service and if yeu fail te answer the Camplaint,

judgmemt sy default will ®e rendered againat you for the velief damanded in
the G&nplaint.

o S/Rﬁ% __%; ______ ]

3111y 'Y, Cartrette, 122,34

- Blaiai 2P
saced: 4- Q. &~ )L] : RidpgelandCorpadioml Rvstitublion
Charleston 'A' Unit, Roow 52 o
fet offficis Box 2039
Ridgeland, S.C. 29936
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STATE OF SOUTH CAROLINA ) 2D e
T - IN HE m'r OF COMMON PLEAS > ¢ =< i
COUNTY OF GREENVILLE } — =0
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.ILLY J.E CARTRH Ly [N} m b E:-
= B

Plaintiff, COMPLAINT FOR DECLARATORY JUDGMENT (S

~versus—

2014-cP-23- ) 50,9

SOUTH CAROLINA BRPARTMENT
CORRECTTONS (SCRC),

Sefendant. -

)
Nt ekt Sl e Nl et e Vet s “mnit

Plaintiff Billy J. Cartrette (122434) gomplains, litigates and sues
defendant [SCBC) and for cause(s) of astion set forth: |

| FACT(S)
1. Plaintiff who is serving a long-term sentenca within South (‘arolma
Bepartment of . Corractions and whila assigned to the Ridgeland Cor:r:act:.onal
institution was emoloyed in prison industries frem - J2 nazky 16, 1999 until
dctober 23, 2003 where he was paid less than the prevailimg wage €fox ths job
assignment mhat which he peyformed:
2. Be file® a step 1 grievance which was denied; he filed a step 2.
[grievanae appnl]. it was denied so he filed a step 3 which was an. appaal to .
the Administrative, . Law Court_ (ALG): it wsa granted in Qazt. Ses 3CBC V.
Cartratte, €94 S.B.24.18 (S.0. App.2-2018);

—

3. He filed an appeal #o Sowth (arelin3 Suvpveme Gourt SCBCY' v. Cartrette,

722 S.E.2d %5 (2012). —

" Gt The Pirst Cause of AGtion. |
4. Cartrette allogu"t:hat he and other [prisoners] are judgmeme creditot‘(s)
with referance thereto viiscu%smn set forth akeve andt below herein as there
ware vage dispntes and retentiol(l) grievanece(s) filed against def@ndant SCIe
in 2004 and 2905 and prior therste which resulted in judgment(s) against
Jefandant (judgment dester) in March 2338 from the AL3, the Court eof Qommen

-1-



Pleas for Jasper County and South Carelina cOurt of Appeals. Judy v, Martin,
674 S.E.2d 151 (2909);

For Seeoué Cause of Action
5. Plaintiff Cartratte allnges that in accerdance with judgment. of South
Caralina Ceurt of Appeals he is entitled to a declaratory Judgment as far as
the set prevailing wage(s) that this Maust. detammes in the !imt Jause of
aetion herein where he worked in the capacity of furniture assemble although
the furniture was not made of weed: : :
8. There is a chart isaued by Seuth Carolina Department of Employment and
warkforce's 'Occupational Ffmoloyment And Wage Bstimates fer Lew Country.
Mon-Metropolitan Statistical Area' fer 1999 threugh 2397 whieh gives
astimatien for emtry. mean and experienced team assgmblers; see attached,

rot Thied Calse of Action
7. Plaintiff should get the benefits of the 2019WL1C079%86 deaisiow of South
Carolina Court of Appeals (cert. denied) in his reguest. for declaratory
Judgment relief: no matter how the court of appeals ruled in Temlin and
Cartrette with reference to bseing a empleoyee of KWALU, for he is/was a member
of thé sub-¢class whieh was addressed in the ALC's April 24th, 2066 'Srder of
Clarifiaction’ it weuld inelude any fringe benefiit(s) Kwalu Pernituse grantad.
to their smployee, i.a. pmsion(.)o profit and/@:' vm:k sharing, pachaps four
(4) waeks paid. vacation =ach year oE employment; heliday(s) and religious
holiday pays pald sick day(s) and eta.;

The evidence or' pay scale laterial(s) set ferth:

Year try hourly Mean hourly Exparienced heurly
FURNITURE (Team) ASSEMBRLERS

1999 $8.24 S11.a6 $13.24

2300 9.10 12.89 14.43

2002 . 9.82 ~13.31-. 14.63.

2993 9.28 - 13.05 14.14

8. Plaintiff claims entitiement ue prejudgment, judgment and psst-judgment
interagst vhich is set by "ORBER" of Ssuth Carolima Swpreme Court: This gseation
applies ta all judments enteged on o after July 1, 2995. For judgments

7Y
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entered matween July 1, 2945, and January l4. 209§, the legal rate of interesat
shall be the first prime pate as published in the fivst edition en the Wall
Street Journal afterﬂJahuavy 1, 2065, plus feur pesgentage reinta.;
PRAYER FOR RELIRP o
Plaintiff. Billy Joe Cartrette prays that this Court arants the
declaratery judgseaf(s) requestad herein with actual demages in axoess of
gifty-five (55) thousand dellers fer the wage(s) wrongfully withheld; SCBC
v. James set forth "the Pinal order and other ALC arders concerning the nine
inmates appeals" supra:; which denotes judgment(s) therein.

/s/ Cfgagg;gb
Billy J. rtrette, 122434

0 »laintife
Pated* q “;25 '“} 41[ N »idmmd andl Corratiion2l Institutioen
1

Charlesten 'A' Unit. Room 52
Post Office Bex 2039
Ridgeland: S.C. 29936

STATE OF SOUTH GARGLINK) ™
o )
COUNTY OF JASPER ) " VERIFICATION

Plaintiff denoses and says that he has read and knows the
facts set forth in said complaint for declaratory judgment are |
true of his own knowledge except as to those matter statee on
information and belief and as to t-ose matter(s) he beljeves
them to ke true,

s/
SWORN to Before me this o
day nbey” 201K

Notary public o
My Commission Expires: G/, AZQ,QDZ/

A
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

BILLY JOE CARTRETTE,

Plaintiff,

VS, -

SOUTH CAROLINA DEPARTMENT OF

CORRECTIONS,

Defendant.

'__f;i‘f'
IN THE COURT OF COMMON PLEAS '~

va N’

FOR THE 13™ JUDICIAL CIRCUIT

Civil Action No. 2014-CP-23-5969

MOTION TO DISMISS THE
PLAINTIFF’S “COMPLAINT FOR
DECLARATORY JUDGMENT(S)”
BY THE SOUTH CAROLINA
DEPARTMENT OF CORRECTIONS

N’ N’ N’ N S N N N N N N N

TO: BILLY JOE CARTRETTE, pro se Plaintiff:

PLEASE TAKE NOTICE THAT the Defendant, the South Carolina Department of

Corrections [“the Department”], by and through it undersigned counsel, will move before the

Presiding Judge of the Greenville County Court of Common Pleas at 10:00 a.m. on the tenth

(10%) day after service of his instant motion, or as soon thereafter as they may be heard, for an

Order dismissing the Plaintiff's “COMPLAINT FOR DECLARATORY JUDGMENT(S)”

[“Complaint”] pursuant to South Carolina Rule of Civil Procedure 12(b)(1).

The Department so moves, because this Court does not possess the requisite subject

matter jurisdiction over the Plaintiff’s claims. Instead, the South Carolina Administrative Law

Court [“ALC”] possesses subject matter jurisdiction over the entirety of the claims articulated by

the Plaintiff in his Complaint.

Page 1 of 5



37
In paragraphs 2 through 5 of his Complaint, the Plaintiff asserted as follows: .

[The Plaintiff] filed a step 1 grievance which was denied; he field a step 2
grievance appeal; it was denied so he field a Step 3 which was an appeal
to the [ALC]; it was granted in part. See [South Carolina Department of
Corrections v. Cartrette, 694 S.E.2d 18 (S.C. Ct.App. 2010)].

[The Plaintiff] filed an appeal to the South Carolina Supreme Court.
[South Carolina Department of Corrections v. Cartrette, 772 S.E.2d 805
(8.C. Sup. Ct. 2012)].

[The Plaintiff] alleges that he and other prisoners are judgment creditor(s)
with reference thereto discussion set forth above and below herein as there
were wage disputes and retention(s) grievance(s) filed against [the
Department] in 2004 and 2005 and prior thereto which resulted in
judgment(s) against [the Department] (judgment debtor) in March 2006
from the ALC, the Court of Common Pleas for Jasper County and [the]
South Carolina Court of Appeals. [citation omitted].

[The Plaintiff] alleges that in accordance with judgment of [the] South
Carolina Court of Appeals he is entitled to a declaratory judgment as
far as the set prevailing wage(s) that this Court determines in the first
cause of action herein where he worked in the capacity of furniture
assemble although the furniture was not made of wood. [emphasis
supplied].

However, the opinion issued by our Court of Appeals in the Plaintiff’s case completely
negates any and all asserﬁons articulated by the Plaintiff in his Complaint that this Court
possesses subject matter jurisdiction over his claims. Instead, as explicitly declared by our Court
of Appeals in its 2010 decision in the Plaintiff’s case, 694 S.E.2d at 22, the ALC is the only
forum before which the Plaintiff’s claims may be adjudicated:

In addition, we observe section 24—3—430(D) requires inmates receive the
“prevailing wage” paid to their non-inmate peers for comparable work.
However, the question of the prevailing wage to which Cartrette is
entitled has been remanded to the ALC for further proceedings. We
nonetheless have jurisdiction to consider whether the prevailing wage
language of section 24-3-430(D) entitles Cartrette to overtime pay
- because the issue remanded concerned the proper hourly rate, only.
However, because we have found section 24—3-315 resolves Cartrette’s
dispute, we need not address this argument. See Futch v. McAllister
Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598
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(1999) (holding appellate court need not discuss remaining issues when
decision on prior issue disposes of appeal).

For the foregoing reasons, we reverse the circuit court’s decision
concerning overtime pay and remand this issue to the ALC for a
determination of whether the Department failed to pay Cartrette at the
time-and-a-half rate for the hours he worked in excess of forty per week.
In the event of such a failure, we instruct the ALC to determine the rate
of compensation to which Cartrette was entitled, the number of overtime
hours that were  underpaid, and the amount the Department owes
Cartrette for his labor. [emphasis supplied].

The Court of Appeals also remanded the determination of the “prevailing wage” paid by
the Department for the labor he voluntarily provided to the prison industries project in question
to the ALC. 694 S.E.2d at 23. |

In the section of its opinion entitled “CONCLUSION,” 694 S.E.2d at 23, the Court of
Appeals reiterated its decision to remand the issues raised by the Plaintiff regarding oifertime pay
“to the ALC for additional proceedinés consistent with this opinion.”

Succinctly stated, this Court does not possess subject matter jurisdiction over the instant

controversy between the parties. All of the claims articulated by the Plaintiff in his instant

Complaint are, as expliéiﬂy declared by our Court of Appéals, ripe for adjudication by the ALC,
and the Plaintiff possesses the opportunity to avail himself of the jurisdiction of the ALC upon
the dismissal of his instant action.

Further grounds for the Department’s instant motion may be more clearly set out in a

memorandum of law and subplemented by affidavits and/or other evidence.
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RESPECT LY SUBMITTED,

////

Lake\'E Surnmers
E-mail: summers@mtsolawfirm.com
Charles F. Thompson, Jr. |
E-mail: thompson@mtsolawfirm.com |
Katherine A. Phillips
. E-mail: phillips@mtsolawfirm.com

Malone, Thompson, Summers & Ott LL.C
‘ 339 Heyward Street, Suite 200
Columbia, South Carolina 29201 ‘
- Telephone: (803) 254-3300°
Fax: (803) 254-0309

OUTSIDE COUNSEL FOR THE
SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

Columbia, South Carolina
December 18, 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS “LEE
COUNTY OF GREENVILLE % FOR THE 13™ JUDICIAL CIRCUIT
BILLY JOE CARTRETTE, ) Civil Action No. 2014-CP-23-5969

Plaintiff, ;

; ANSWER BY THE SOUTH CAROLINA
vs. ) DEPARTMENT OF CORRECTIONS
SOUTH CAROLINA DEPARTMENT OF 3
CORRECTIONS, )
‘ Defendant. § (JURY TRIAL DEMANDED)

‘ | The Defendant, the South Carolina Department of ‘Corrections [“the Department”], by
‘ and through its undersigned éounsel, respectfully answers the Plaintiff’s “COMPLAINT FOR
DECLARATORY JUDGMENT(S)” [“Complaint”] as follows:
FOR A FIRST DEFENSE
As to the unnumbered paragraph that precedes paragraph 1 of the Plaintiff’s Complaint,
the Department respectfully submits that this paragraph requires no response from it.

AS TO THE SECTION OF THE PLAINTIFF’S COMPLAINT STYLED AS
| “FACT(S)” |

1. - Regarding paragraph 1, the Departments admits that the Plaintiff “is serving a
long-term sentence within” its custody, and it further admits that the .Plaintiff was at one time.
assigned to Ridgeland Correctional Institution. The Department otherwisg denies the remaining
allegations as articulated by the Plaintiff in paragraph 1 in their entirety.

2. Regarding paragraph 2, the Department admits that it denied his Step 1
administrative grievance and his Step 2 appeal, and it further admits that the Plaintiff appealed

the Departmenf’s denied of his administrative grievance and appeal to the South Carolina

Page 1 of 8
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Administrative Law Court [“ALC”]. The Department otherwise denies the remaining allegations
as articulated by the Plaintiff in paragraph 2 in their entirety.

3. Regarding paragraph 3, the Department admits that the Plaintiff filed a petiﬁon

for writ of certiorari by which he challenged the opinion issued by the South Carolina Court of

Appeals in the matter styled as South Carolina Department of Corrections v. Cartrette, 694
- S.E.2d 18 (S.C. Ct. App. 2010), and the Depaﬁment further admits that the South Carolina
Supreme Court granted the Plaintiff’s petition for writ of certiorari. | However, the Soqth
Carolina Supreme Court, by its decision styled South Carolina Department of Corrections v.
Cartrette, 772 S.E.2d 805 (S.C. Sup. Ct. 2012), dismissed the Plaintiff’s writ of certiorari as
improvidently granted. The Department otherwise denies the remaining allegations as
articulated by the Plaintiff in paragraph 3 in their Ientirety..
AS TO THE PLAINTIFE’S FIRST CAUSE OF ACTION

4. The Department incorporates its responses to the allegations from paragraphs 1‘
through 3 of the Plaintiff’s Complaint as if set forth herein verbatim. |

5. The Department denies the allegations articulated m paragraph 4 in their entirety.

ASTO THE PLAI NTIFF’S §ECON13 CAUSE OF ACTION

6. - The Departrrient incorporates its responses to the allegations from paragraphs 1
through 4 of the Plaintiff’s Complaint as if set forth herein verbatim.

7. The Department denies the allegations articulated in paragraph 5 in their entirety.

8. To the extent that the allegations articulated by the Plaintiff in paragraph 6 relate

to the Department, all such allegations are denied in their entirety.
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i ASTO THE PLAINTIFF’S THIRD CAUSE OF ACTION

9. The Department incorporates its responses to the allegations from paragraphs 1
through 6 of the Plaintiff’s Complaint as if set forth herein verbatim. .

10.  The Department denies the allegations articulated in paragraph 7 in their entirety.

11.  The Department denies the allegations articulated in paragraph 8 in their entirety.

THE SECTION OF THE PLAINTIFF’S COMPLAINT ENTITLED
“PRAYER FOR RELIEF”

12. _Denied.
FOR A SECOND DEFENSE
13.  The Department denies each and every allegatioh of the Plaintiff’s Complaint not
previously admitted, qualified, or explained.

FOR A THIRD DEFENSE

14.  The Plaintiff’s Complaint fails to state a single cause of action upon which relief
may be granted, and, accordingly, the Department reserves its right to file a motion to dismiss in

accordance with South Carolina Rule of Civil Procedure 12(b)(6).

'FOR A FOURTH DEFENSE
15.  This Court lacks subject matter jurisdictioﬁ over all of the claims asserted by thé
Plaintiff in his Complaint, and, accordingly, the Department reservés its right to file a motion to
dismiss in accordance with South Carolina Rule of Civil Procedure 12(b)(1).
16. The provisions of the Administrative Procedures A_ct, S.C. Code Ann. § 1-23-310,

et seq., apply to all of the claims asserted by the Plaintiff in his Complaint.

FOR A FIFTH DEFENSE
17.  The Plaintiff’s claims agéinst the Department are barred, in whole or in part, by
the provisions of the South Carolina Tort Claims Act, South Carolini Code Ann. § 15-78-10, et
Page 3 of 8
Y
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seq. as amended, and specifically including, but not limited to, § 15-78-60(2), (3), (4), (5), (12),
(13), (14), (15), and (20).

17.  The Departmént is entitled to immunity pursuant to the South Carolina Toﬁ
Claims Act, South Carolina Code Ann. § 15-78-10, ef seq. and specifically §§ 15-78-60 and 15-
78-70. o

FOR A SIXTH DEFENSE

- 18.  The Department is not a proper party, in whole or in part, to the Plaintiff’s
Complaint pursuant to the South Carolina Tort Claims Act, South Carolina Code Ann. § 15-78-
10, et seq.

FOR A SEVENTH DEFENSE

19. The Department, by and through its officials, employees, and agents, acted, at all
times relevant to the events depicted in the Plaintiff’s Complaint, in good faith, on reasonable
grounds, and without malice or intent to harm the Plaintiff; the_reforé, the Plaintiff’s claims are
barred.

20. To the extent applicable, the Department respectfully pleads good faith and
qualified immunity to all claims against it as articulated by the Plaintiff in his Complaint.

| FOR AN EIGHTH DEFENSE

21.  The Department, by and through its officials, employees, and agents, has
co;nplied fully with all applicable statutes and regulations.

22.  The Department, by and through its officials, employees, and agents, has

complied fully with all other applicable laws.
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FOR A NINTH DEFENSE

23.  To the extent applicable, the Départment did not, at any time, owe a special duty
or any other duty to the Plaintiff.

24. . To the extent applicable, the Department, did not, at any time, breach any duty it
purportedly owed to the Plaintiff or the public at large.

FOR A TENTH DEFENSE

25.  The Plaintiff is barred from any recovery of punitive damages, in whole or in part,
pursuant to the provisions of the South Carolina Tort Claims Act, South Caroliné Code Ann. §
15-78-10, et seq.

26. The Defendant is not an entity against which punitive damages may not be
awarded.

27.  Additionally, to the extent that the Plaintiff demands punitive damages, the
Department respectquy asserts that punitive damages are not properly recoverable under the

Common Law of the State of South Carolina and the Constitution of South Carolina.

FOR AN ELEVENTH DEFENSE
28.  Some if not all of the Plaintiff’s claims for damages are limited and/or foreclosed
by the doctrine of avoidable consequences.
FOR A TWELFTH DEFENSE
29. The Plaintiff failed to ﬁmitigate any damages he purportedly sustained as a result
of any action or inaction on the part of the Department.
FOR A THIRTEENTH DEFENSE
30.  Some if not all of the Plaintiff’s claims are barred by the applicable statute of

limitations.
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- FOR A FOURTEENTH DEFENSE

FOR A FIFTEENTH DEFENSE
33.  Some ifnot aJ] of the Plaintiffs claims are barred by the doctrine of waiver.,
FOR A SIXTEENTH DEFEN, SE
34.  Some ifnot all of the Plaintiffs claims are barred under the doctrine of laches.
FOR A SEVENTEEN TH DEFENSE
35.

The Plaintiff is not the Proper party to assert one or more of the actions articulated
within his Complaint, -

FOR AN EIGHTEENTH DEFENSE

36. , the Department asserts that the
Plaintiff failed to satisfy the heightened pleading requirement o

f South Carolina Rule of Civil
Procedure 9(g).

FOR A NINETEENTH DEFENSE

37.  The Plaintiff failed to comply with the provisions and requirements of the South

Carolina “Uniform Declaratory J udgments Act,”

S.C. Code Ann. § 15-53-10, et .seq.
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IN THE COURT OF COMMON PLEAS
Civil Action No. 2014-CP-23-05969

STATE OF SOUTH CAROLINA
County of Greenville
Billy Joe Cartrette,
Plaintiff,
-Versus-
South Caroclina Department
of Corrections (SCDC)

‘CATRETTE'S OPPOSITION TO
DEFENDANT'S MOTION
TO DISMISS

Defendant.

N’ Nt Nl Nd Nl el el e N

To: Lake Summers
Malone, Thompson, Summers & OTT LLC
339 Heyward Street, Suite 200
Columbia, South Carolina 29201

Defendant SCDC has generated, filed and served a discretionary motion to
dismiss (p.l) under Rule 12(b)(l) of South Carolina Rules of Civil Procedure
(SCRéP)»of 12-18~14 which was received by plaintiff on 23 December 2014. He
stresses that SCDC'S 12-18-14 motion must or should be denied in full and/or
in part for many reasons and the complaint for declaratory judgment relief
granted on the lst, 2nd, and 3rd causes of action therein. specifically, Billy
Joe Cartrette brought this action under sections 15-53-20; 30; 15-53-50;
50(1); 15-53-60 and 15-53-120 of South Carolina (SC) Code Ann (2013).
Moveover, section 15-53-130 of S.C. Code Ann set forth, "It is to be liberally

construed and administered."

1. Defendant‘s 12(b)(1) motion to dismiss is based on the pleadings; see Rule
9(e) of SCRCP, Woodard v. Westyaco Corp., 460 S.E.2d 392, 393 (1995); this is
a discretionary motion to dismiss for absence of subject matter jurisdiction

compared to Rule 12(h)(3) mandatory dismissal; in short where SCDC refers to
SCDC v. Cartrette, 694 S.E.2d 18 (S.C. App. 2010) that appeal or case was
remanded "to the ALC" (p. 3 of 5); he points the remittitur was sent to Jasper
County Court of Common Plea on MawveW-12-20 [,l by South Carolina
Supreme Court. Linda Mc Company, Inc. v. Shore, 653 SE2d 279 (S.C. App. 2007)

2. South Carolina Supreme Court recently issued the In Re Hoyer, 754 S.E.2d

47



875, 892 (2014) decision which explained aspects, components and elements of

jurisdiction. Hoyer declared: Rather, "[J]urisdiction is generally defined as

the authority to decide a given case one way or the other. Without

jurisdiction the court cannot proceed at all ... ... " Specifically,
[$lurisdiction is composed of teree elements: (l),-Beﬁz;t c!}/?c?a!,];\ :!Br&,scd ﬁ};}on:, (2)
Qb:& [(U «1”% g}“%‘lu ‘:g.ctlg?éﬁ_ d (3) the court’s power to render the

partlcular judgment requested. *" Ibid at 882; Home Port Rentals, Inc. v. Moore

3. Where SCDC suggests the wrong court; this Court should look to Rule 9(e) of
SCRCP and section 15-53-50; 50(1) of S.C. Code Ann (and as amended) as
plaintiff claims and shows that he is a "creditor"; even MUSC v. Taylor, 362

S.E.2d 881, 883-84 (Ct. App. 1987) pointed if an "issue" is more appropriately
kosherly, properly for agency, then issue of law should go for adjudication
in/before agency: however, if it is only fact, factual "prevail’ wage"; then
prevailing wage (amount determination set) should be declared in this action.
See sections 15-53-20 "Courts of record within their respective jurisdiction
shall have power to declare rights, status and other legal relations whether
or not further relief is or could be claimed and 15-53-120 mentions "Granting
of further relief based on declaratory judgment. So. there is no legal and
rational manner and/or way this Court may grant defendant's motion in full on
the first and second causes of action herein;

4. Further, the 12-18-14 motion does not reference the third cause of action
in the complaint for declaratory judgment; why? Because the 3rd cause of
action was not remanded "to the ALC"; therefore SCDC'S motion to dismiss must
be denied in to to or whole on the third cause of action because this Court
has exclusive subject matter Jjurisdiction therewith. The complaint for

declaratory judgment was generated, filed and properly served;

5. The third cause of action (p.2) in the complaint for Declaratory Judgment
is not affected and/or susceptible to defendant's motion, it also set forth
the pay scale for similar work in the private sector-furniture assembly line
production, KWALU Furniture should have defrayed the prevailing wage for
plaintiff's expertises.

"0,



The 3rd cause of action dealt with a jurisdictional issue. properly termed

currently as appellate jurisdiction, Allison v. A.L. Gore & Associates, 714
SE2d 547, 54- (2011) (citing SCDC v. Tomlin). There was the consolidated
'Order of Clarification' of 3-24-06 and SCDC filed an untimely [out-of-time)
notice of appeél on the 3-6-06 order of the ALC. When the motion to dismiss

was filed in the appeal ([Court of Common Pleas for Jasper County). Judge
Williams denied James's motion to dismiss which was overturn vacated in S.C.
Court of Appeal on 4-26-10. The law of the case, res adjudicate and/or
appellate/subject-matter jurisdiction require the Court to issue declaratory

judgment on third cause of action.

Consequently, defendant's motion to dismiss should be denied. This 38 day
of December 2014.

Respectfully Submitted

"
s/ ‘
Billy™J. Cartrette, #122434

RCI, Ca-52, POB 2039
Ridgeland, S.C. 29936
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IN THE COURT OF COMMON PLEAS
2014-CP-23-05969

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

Billy J. Cartrette,
Plaintiff,

PLAINTIFF'S FIRST SET
OF REQUEST FOR ADMISSIION
Rule 36(a) SCRCP

Vs.

South Carolina Department
of Corrections [SCDC]
Defendant.

Nt Nt Sl N sl ekl Nt il St et

TO: Defendant SCDC

Lake E. Summers
339 Heyward Street, Ste. 200
Columbia, S.C. 29201

YOU ARE HEREBY REQUESTED to admit, deny or otherwise respond promptly to
the request(s) for admission(s) herein:

1. SCDC v. Cartrette, 694 S.E.2d 18 (S.C. App 2010), represent a judgment !
which was affirmed by the appellate Court(s). see Rule 9(e) South Carolina
Rules of Civil Procedure (SCRCP)

RESPONSE:

2. Administrative Law Court [ALC] " has no authority to rule on the validity
of regulation. " Drummon v. State Dept. of Revenue, 662 S.E.2d 587 (2008)
Response!

3. There was the 10 May 2011 summons filed in the lower (Court of Common
Pleas for Jasper County), defendants SCDC and Director Byars were served with
the summons(es) and other pleadings in case number 2006-CP-27-130, James v.

Matthews et al.

Response:

4, SCDC'S attorney Lake E. Summers was the attorney who appeared before the
Honorable Jameﬁ‘c. Williams, Jr., on 3 November 2006 in Roseboro v. SCDC,
Docket No. 05 'ALJ-04-00776-AP; circuit Court appeal No. 06-CP-27-0103;
06-CP-27-0151, SCDC #273339:

Response

5. SCDC'S attorney Lake E. Summers was the attorney who appeared and
represented the Agency (defendant herein) during the 2006 appeals from the ALC
to the Court of Common Pleas for Jasper County

Response;

6. Lake E. Summers was the attorney who appeared and represented the Agency

during the 2006 appeals from the ALC (Judge McLeaod) to the Court of Common

Pleas for Jasper County in Mark Phillips, 226574 v. SCDC, 05-ALJ-O4“00786—AP:

Circuit Court No. 06-CP-27-051, on 9-13-06 before Judge Roger M. Young Jr.;
Response;

Jo



7. There is set forth in SCDC v. James, 2010 WL 10079906, No. 2010-UP-25i

(4-26-2010), "the ALC determine, however, James was entitled to the prevailing
wage of $5.25 per hour";
Response

8. SCDC filed an out-of-time {untimely) appeal from the "March 6, 2006 (final
order)" of the ALC [Administrative Law Court] to the Court of Common Pleas for
Jasper County which was discussed in the decision SCDC v. James set forth by
reference in request for admission no. 7

Response;

9. In SCDC v. James the South Carolina Court of Appeals mentioned, "we vacate
the circuit court's reversal of the ALC'S 'apparent ruling' that James worked
for KWALU."

Response;

10. sSCDC filed a petition for rehearing en banc in SCDC v. James which was
denied on June 24, 2010.
Response;

11. SCDC filed for certiorari in South Carolina Supreme Court in SCDC v. James
which was denied on 25 May 2011: '
Response;

12. SCDC'S attorney Lake Summers was the attorney who defeated Thomas J.
Torrence and William Ray Ward in 646 S.E.2d 886 (2007):
Response;

13. Lake Summers "is currently being litigated in Federal Court in Ward v.
Byars, 2013 WL 1404918 about where summers has a block or stay on the
grievance which Ward wishes to pursue;

Response;

This 2 O Day of Jaﬂuary 2015.

ol . bl

Billy J! [Cartrette, 122434
RCI, CA-52, POB 2039
Ridgeland, S.C. 29936

—



CERTTFICATE 6F SERVICE
The undersigned hereby certifies that ke has causeé true and cor-
rect comles @f the "equest(s) for Admisswon(s) ta be mailed
-~ o4

nosgage pre:aid t@ ﬂ@fandant's attsrney mh@ is 1éent1fied a-

Bave hereln this 20 day ef January ?ﬂ15

S/ o S f‘;r‘. 5, i{’

®i1ly . Cartrette.



Orjps

STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Rudolph Feaster, #291269, ) | Docket No. 05-ALJ-04-00687-
Appellant, ) ORDER OF CLARIFICATIO
vs, i ) :
South Carelina Department of Correctlons ) GRIEVANCE NO: RCI 241-(
' - Respondent ~)
Daniel Green, #177913- . 5, - . DocKet:No: 05-ALJ-04-00772: 4
Appella,n\t,. ORDER OF CLARIFICATIO

V8.

‘x

. South Carolma Dcpartment of Correcuons, ‘

©'ys,

, Respondent
. Billy Joe Cartrcttc #122434;:.
.Appellant, |

* South Carolina Deparfﬁ;qgtgof Corrections,

" Respondeiit. -

Andongo Johnson, #254303,
" Appellant,
vs. '

South Carolina Department of Corrections,

‘Respondent.

Isiah James, #96883, .
) Appellant,
Vs,
South Carolina Deeartmcnt of Corrections,

" Respondent.

George Lee Tomlin, #166361
Appellant, !
VS.
South Carolma Department of Corrections,

Respondent.

- i ' '

Docket No. 05-:ALJ-04;

GRIEVANCE NO: RCI 152-(

' ORDER OF CLARIFICATIO

" GRIEVANCE NO: RCI 00894

Docket No. 05-ALJ-04-00737-A

ORDER OF CLARIFICATIO!

GRIEVANCE NO: RCI 96-0¢

Doeket No. 05-ALJ-04-00739-A
ORDER OF CLARIFICATIO!

GRIEVANCE NO: RCI 133-0:

Docket N EW”-AP
ORDER OF CLARIFICATION

\)

GRIEVANCE NO: RCI 139-05

=i




Anthony L, Duvenary, #228855
- " Appellant,

V&,
South Carolits Department of Comrections,

» Respondcnt.
Bruce Whitehead, #177931 -
' Appellant,
vs.
South Carolina Department of Corrections,
Respondent.
Alfred Singleton, #137469,
)  Appellant, .

Vs.
South Carolina Department of Cotrections,

Respondent.

N St o e N N

T Varr? S gt gt S’ Mo N N gt gt v N

Docket No. 05-ALJ-04-00771-AP
ORDER OF CLARIFICATION

GRIEVANCE NO: RCI 103-05

Docket No, 05-ALJ-04-00774-AP
ORDER OF CLARIFICATION

GRIEVANCE NO: RCI 224-05

Docket No. 05-ALJ-04-00832-AP
ORDER OF CLARIFICATION

GRIEVANCE NO: RCI 95-05

These orders weré signed on February 7, 2006,'but were not filed and served on
' the parties until March 6, 2006. By letter dated March 14, 2006, the Department of
Corrections ‘asked for clarification of the otder to reflect that 30 days from the date of

Depérnnent adequate time to complete its work, it is hereby ORDERED that the .rcliéf

’ service as the deadline for compliance. To avoid any further confusion, and to give the

ordered in each case shall be completed by April 24, 2006, thirty days from the file date

of this order. Upchurch v. Upchurch, 367 S.C. 16, 624 S.E.2d 643 (2006) states that “the

effective date of an order is not when it is sighed by the judge, but when it is entered. . . .*
' ¢iting Rowman v. Richland Mem. Hosp. 335 S.C. at 93, 515 S.E.2d at 261.

Carolyn é Matthews Zé i

AND IT IS SO ORDERED.

" March 24, 2006
* Columbia, South Carolina

lalal - g TET Y O A EATATT '

Administrative Law Judge *

LERTIFIGATE OF SERMICE
Tois Is 10 cartify that the undersigned has this date
$u;VRO s s In the above emitied dedon uparn all
fiarlies to S cavge by dopositing a copy heret,
" inthe United States mail, postage paid, or in thi Interageey
Mail Service addragsed 10 e party(es} or thew ztinirievis).

This "J_\.ﬁ.? day ni_mmm._& —

YD SRLEN - Y. N
Judicigl 5w Cle

TICCQCO.CNO £n e aT QART /Q7 {hn
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Cartrette versus SC Department of Correctioons

Isn't that the basis of y'all motion?

MR. SUMMERS: That's correct, Your Honor.
Just as a side, the issues that Mr. Cartrette has raised
in his declaratory judgment complaint, he can certainly
raise to the extent of administrative law court on the
briefing format and under the rules that are governing
there. But certainly he can do that in the administrative
law court pursuant to what you just read from the Court of
Appeals.

THE COURT: That jumps out big because
basically they're saying the ALC's ruling has been
appealed and then the circuit court got in and they
affirmed the circuit court ut then they reversed the
matters that the ALC did and sent it back to them.

I respect the heck out of what you've done
because quite frankly I'm looking through this stuff and
it has séme interest to me. I'd love to do it but I don't
think I can. Let's put it this way, if I ruled in your
favor today, it wouldn't mean anything. It would be just

like family court ruling because they've already granted

jurisdictionf-: the administrative law court.

P

MR. CARTRETTE: Well, we think the
declaratory judgment act, South Carolina Supreme Court
Case, in the Rebore(ph), 2014 case would give you that

authority to rule on these claims today. The case law

2
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Mr. James. He's another inmate and if I recall correctly,
sir, the Court of Appeals, there was a procedural
difference, if you will, and I think that's what

Mr. Cartrette is talking about. The Court of Appeals
considered Mr. James's matter alone, issued a unpublished
decision specifically based upon the procedure and facts
based upon that caée.

Obviously, the Court of Appeals addressed
Mr. Cartrette's procedural history and facts on a separate
reported opinion. So that's just a background, I believe,
as to What Mr. Cartrette was addressing. I don't think
fhat at all changes our posture or respectfully the
Court's ruling.

THE COURT: Not on this one.

Here's the deal, I've made what you gave me a
part of the record, so if you appeal my decision, this is
all here and I'm doing that specifically so that the
record is clear if you éppeal my decision and they tell me
I'm wrong, I'll be happy to hear it. I think bésed upon
what I've made and I don't think I'm wrong.

MR. CARTRETTE: Your Honor, I oppose the
remand because they had nine years to do this case what
Judge Williams told them to do to and determine the
correct prevailing hourly wage, which I think you see the

pay sheet.




Cartrette versus SC Department of Correctioons

1l | within the pleadings would give you the authority under

2 | the declaratory judgment act and the Rebore(ph) case would
3 | give you the authority to do that.

4 Your Honor, we're still looking at the

S5 | prevailing wage within the Court of Appeals order in

6 | addition we observe Section 24.330 (inaudible) prevailing |
7 | wages which would require inmates receive the prevailing
8 | wage to non-inmate however the question of prevailing wage
9 | had been remanded to administrative law clerk but we still
10 | nonetheless had jurisdiction to consider whether the
11 | prevailing wage language of 24.334(b) of overtime pay

12 | because the issue remanded the proper rate on it

13 (inaudible). We still think that someone needs to set the
14 | prevailing wage before overtime can be calculated and it's
15 | got to be determined on the prevailing wage.

16 THE COURT: I agree and I think the ALC has
171 to do it. 1I've got to grant his motion because I do think
18 [ that you're doggedly doing this because you at least have
19 | a few people on the Supreme Court that apparently agree

20 | with you. You've got two or three that disagree with you.
21 | As you know the make up of the administrative law court

22 | has changed and you're going to get somebody new that

23 | might be good for you and not have someone with a

24 | predisposed opinion to dismiss-it. Keep going but I can't

&

25 [ hear it today. 1I've got to grant their motion.
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MR. CARTRETTE: I hope so, it's been about 10
years. Frankly I been working on it for about 14 years
and I'm sure that the courts are tired of hearing this.

THE COURT: Are you bette; pregared than
about 50 percent of the lawyers in Anderson County. By
the way, what are you in for?

.MR. CARTRETTE: “Murder aﬁé attempted armed
robbery. 1It's about 32 years I'm working on now.

THE COURT: So how long you been in?

MR. CARTRETTE: This is 32 years I'm working

on now.

THE COURT: Are you up for parole?

MR. CARTRETTE: 1I've been up for parole about
16 times in the Mrytle Beach area. You got seven members

on the board and I haven't gotten one single vote from one
person on the board in about 16 years.

THE COURT: Did you get a lawyer when you
went up there?

MR. CARTRETTE: For a couple of times. I had
Tommy Thompson from Columbia.

THE COURT: He was very good.

MR. CARTRETTE: We got a real conservative
board about violent criﬁes and all of that. I had one

minor charge in 31 vyears. 1I've done a whole lot for the

system, I think.
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THE COURT: You beén in 32 years on a murder

charge.

MR. CARTRETTE: I wish I'd had Mr. Paul Moore
back in January when he was listéning to cases up here
back in January 10, '84. He was doing cases and a lady
next to me, one of the jurors on that, he knew that I got
a raw deal on the case and ---

THE COURT: You've only gotten one write up
in 31 years?

MR. CARTRETTE: Yes, it was a piece of Qood
that put on the water back there, we have one hot water
and one cold water back there, so that was basically just
to hold ---

THE COURT: No drugs, no fighting, no
disrespect?

-MR. CARTRETTE: No, none of that. I had 11
years in the Columbia area and I helped open up the Broad
River Complex and at that time they had the man executed
and ---

THE COURT: 1It's all on cameras now.

When are you up for parole again?

MR. CARTRETTE: Yes, year August.

THE COURT: 1I'm going to tell you something
that I hadn't told a defendant in 15 years, a month before

you're about to get paroled send me a letter reminding me

\_&3
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1| who you are because to be honest with me I've got so many
2 | things going because you've served more time than -- I
3 |used to do those parole hearings and in about 18 years,
4 | unless you were the worse inmate in the world ---
5 MR. CARTRETTE: I'd like to interject
6 | something, my case was like one of those hand of one hand
710f all cases. I didn't kill anyone. I just drove to do a
8 [ break in and the guy come out and had a shoot out and
9 | killed each other and I was convicted of attempted robbery
10 | so ---
11 THE COURT: You drove somebody to a robbery
ﬁ’IZ and somebody got killed? |
13 MR. CARTRETTE: Yes.
14 ' THE COURT: A month before you come up for
15 [ parole send me a letter.
16 "MR. CARTRETTE: . I got David Broch.
17 | THE COURT: I don't know what I can do for
18 | you. What did David Broch do for you?
19 J MR. CARTRETTE: David read my transcript and
20  he said you got screwed over. They didn't prove their
i 21 | case and there wasn't clear instructions given to the
22 | jury. In other words, basically, the held me responsible
23 | for carrying two people to a robbery and that's all that
 ; 24 | was proven in court but I didn't kill anybody. He said
D

25 | the jury wasn't given clear instructions which would have

VZe.
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basically would have told them about the break in and the
murder.
THE COURT: It's illegal for me to contact

the board but send me a letter telling me you're coming

up.

'MR. CARTRETTE: About 30 days?

THE COURT: When you get that date, send me a
letter. 1I'm not saying I can do anything for you but I'm

telling you you've served more time than people who have
done much worse things and normally people who serve 30
years have a wrap sheet in the prison a mile long.

MR. CARTRETTE: Well, I had a good standing
in the community before this.

THE COURT: No record, no write up?

MR. CARTRETTE: Except for the one for the
piece of wood.

THE COURT: Thank you.

MR. CARTRETTE: Thank you, Your Honor.

--—-END OF TRANSCRIPT RECORD---

Viaasaers
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10

11

12

13

14

15

16

Cartrette versus SC Department of Correctioons

18

I, the undersigned Caroline Hiskell, Official

South Carolina, do hereby certify that the
true, accurate,.and complete transcript of
proceedings had and evidence introduced in
the captioned case, relative to appeal,_iﬂ
Common Pleas of Greenville County, South C

13th of February, 2015.

foregoing
record of
the trial
the Court

arolina on

- Court Reporter for the Thirteenth Circuit of the State of

is a
all
of
of

this

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

Al
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Caroline Hiskell
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. )
COUNTY OF GREENVILLE ) FOR THE 13™ JUDICIAL CIRCUIT
BILLY JOE CARTRETTE, ) Civil Action No. 2014-CP-23-58&9 - =
Plaintiff, g = o ;‘ z
) N
vs. ) ~ ORDERGRANTINGTHE ~, = /.
| ) DEFENDANT’S MOTION ¥ = 2
SOUTH CAROLINA DEPARTMENT OF ) DISMISS THE PLAINTIFF:$ £ .
- CORRECTIONS, ) “COMPLAINT FOR w Mo
) DECLARATORY JUDGMERT(S)> =
Defendant. )
)

On Friday, February 13, 2015, the Court conducted a hearing at the Greenville County

Courthouse during which it considered a motion to dismiss the Plaintiff’s “Complaint for

Declaratory Judgment(s)” [“Complaint™] filed by the Defendant, the South Carolina Department

of Corrections [“the Department”].
The Plaintiff in this matter is Billy Joe Cartrette, an inmate currently incarcerated in the

Department’s custody, and he appears pro se. Outside counsel for the Department, Lake E.
Summers, Esquire of Malone, Thompson, Summers & Ott, LLC, properly served the
Department’s motion upon the Plaintiff, and the Plaintiff further received adequate notice from
the Court of its intent to conduct a hearing regarding the Department’s motion.
During the February 13, 2015 hearing conducted by the Court, Mr. Summers appeared on
the Department’s behalf, and the Plaintiff appeared on his own behalf,
After considering the Plaintiff’s Complaint, the Department’s motion to dismiss, the
Plaintiff’s memorahdum in oppositibn, argument offered by the Department’s counsel, and

argument by the pro se Plaintiff, the Court GRANTS the Department’s motion.

Page 1 of 5



3
I  PROCEDURAL HISTORY

A. BACKGROUND

The Plaintiff at one time voluntarily participated in a prison industries project operated by
the Department at Ridgeland Correctional Institution. In the course of his participation in the
aforementioned project, the Plaintiff disputed various aspects of the pay the Department remitted
-to him for his labor. In accordance with our Supreme Court’s decision in Wicker v. S.C. Dep’t of
Corr., 602 S'.E.2d 56 (S.C. 2004), the Plaintiff filed an administrative grievance with the

Department.

B. THE PLAINTIFF’S COMPLAINT AND OPPOSITION TO THE
DEPARTMENT’S MOTION TO DISMISS

The Plaintiff filed his “Complaint for Declaratory Judgment(s)” on October 31, 2014,
and, in paragraphs 2 and 3 of his complaint, the Plaintiff asserted as follows:

[The Plaintiff] filed a step 1 grievance which was denied; he field a step 2
grievance appeal; it was denied so he filed a Step 3 which was an appeal
to the [ALC]; it was granted in part. See [South Carolina Department of
Corrections v. Cartrette, 694 S.E2d 18 (8.C. Ct.App. 2010)].

[The Plaintiff] filed an appeal to the South Carolina Supreme Court.
[South Carolina Department of Corrections v. Cartrette, 772 S.E.2d 805
(S.C. Sup. Ct. 2012)).

By a memorandum dated December 30, 2014, the Plaintiff opposed the Department’s
motion to dismiss his complaint, and, within the materials he filed in support of his opposition
memorandum, the Plaintiff included copies of the opinions issued by both our Court of Appeals
and our Supreme Court as he referenced them in his Complaint.

Our Court of Appeals issued its opinion concerning the Plaintiff’s prison industries pay

dispute on May 28, 2010. A review of the decision issued Februaty 22, 2012 by our Supreme

Court concerning the Plaintiff’s prison industries pay dispute reveals that it dismissed the writ of

Page 2 of 5 ' 6




T

certiorari it had previously granted to review the Court of Appeals’ decision as having been
improvidently granted.

In paragraphs 4 and 5 of his instant Complaint, the Plaintiff further asserted as follows:

[The Plaintiff] alleges that he and other prisoners are judgment creditor(s)
with reference thereto discussion set forth above and below herein as there
were wage disputes and retention(s) grievance(s) filed against [the
Department] in 2004 and 2005 and prior thereto which resulted in
judgment(s) against [the Department] (judgment debtor) in March 2006
from the ALC, the Court of Common Pleas for Jasper County and [the]
South Carolina Court of Appeals. [citation omitted].

[The Plaintiff] alleges that in accordance with judgment of [the] South
Carolina Court of Appeals he is entitled to a declaratory judgment as far as
the set prevailing wage(s) that this Court determines in the first cause of
action herein where he worked in the capacity of furniture assemble
although the furniture was not made of wood.

C. THE DEPARTMENT’S MOTION TO DISMISS

On December 29, 2014, the Department, by and through its outside counsel, filed its
motion to dismiss the Plaintiff’s instant complaint pursuant to South Carolina Rule of Civil
Procedure [“SCRCP”] 12(b)(1).

In its motion, the Department asserted that the Court did not and does not possess the
requisite subject matter jurisdiction over the Plaintiff’s claims. Iﬁstead, as further asserted by the
Department, the South Carolina Administrative Law Court [“ALC”] possesses subject matter
jurisdiction over the entirety of the claims articulated by the Plaintiff in his instant Complaint.

In its motion and during the hearing conducted February 13, 2015, the Department
argued that the opinion issued in 2010 by our Court of Appeals, and, for that matter, the opinion
issued by our Supreme Court in 2012, completely negates any and all assertions articulated by

the Plaintiff that the Court possesses subject matter jurisdiction over his claims,

Page 3 of 5
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Instead, as advocated by the Department in its motion and during the February 13, 2015
hearing, our Court of Appeals explicitly declared in its 2010 decision, 694 S.E.2d at 22, that the
ALC is the only forum before which the Plaintiff’s claims may be adjudicated:

In addition, we observe section 24-3-430(D) requires inmates receive the
“prevailing wage” paid to their non-inmate peers for comparable work.
However, the question of the prevailing wage to which Cartrette is
entitled has been remanded to the ALC for further proceedings. We
nonetheless have jurisdiction to consider whether the prevailing wage
language of section 24-3-430(D) entitles Cartrette to overtime pay
because the issue remanded concerned the proper hourly rate, only.
However, because we have found section 24-3-315 resolves Cartrette’s
dispute, we need not address’ this argument. See Futch v. McAllister
Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598
(1999) (holding appellate court need not discuss remaining issues when
decision on prior issue disposes of appeal).

For the foregoing reasons, we reverse the circuit court’s decision
concerning overtime pay and remand this issue to the ALC for a
determination of whether the Department failed to pay Cartrette at the
time-and-a-half rate for the hours he worked in excess of forty per week.
In the event of such a failure, we instruct the ALC to determine the rate
of compensation to which Cartrette was entitled, the number of overtime
hours that were underpaid, and the amount the Department owes
Cartrette for his labor. [emphasis supplied).

As observed by the Department in its motion, our Court of Appeals also remanded the
determination of the “prevailing wage” paid by the Department for ‘the labor the Plaintiff
voluntarily provided to the prison industries project in question to the ALC. 694 S.E.2d at 23.

Finally, as the Department observed in its motion, our Court of Appeals, in the section of
its opinion entitled “CONCLUSION,” 694 S.E.2d at 23, reiterated its decision to remand the

issues raised by the Plaintiff regarding overtime pay “to the ALC for additional proceedings

consistent with this opinion.”
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Cartrette versus SC Department of Correctioons

1 MR. CARTRETTE: 1I've got one more thing. I
2 | have the subject matter jurisdiction issue of employee
3 étatus from that administrative law court 3-2-2006 order
4 { of Judge Matthews. She ruled us as employees of the
5 | company Quoloop(ph), however, that was one of the things
6 | that was appealed from the defendants in Jasper County.
7 ‘Judge Williams reversed that. The employee status was one
8 | thing he reversed.
9 There was a 3-24-2006 clarification order
10 | which is a consolidated order. Upon reversal my roommate
11 | Mr. James he appealed that to the South Carolina Supreme
) 12 [ Court citing the defendant filed an out of<53z2_iPpeal
13 | proceeding the final order of Judge Matthews which we know
14 | is 30 days from the time he received that order. It was
15 | outside of the window so the Court of Appeals reversed
l6 | Mr. James's standing on that and reinstated his employee
17 | status and of course denied cert on the defendant Supreme
18 | Court hit on that.
19 . I'm raising mine under subject matter
20 | jurisdiction as well on employee status and like to have
21 | that reinstated since my appeal was untimely in filing my
22 | appeal from the Ms. Matthews granting employee status
23 | amount to profit sharing, paid vacation, the same benefits

24 | employee would get on the street.

yord

€

25 MR. SUMMERS: Your Honor, he mentioned
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MR. CARTRETTE: WE DON'T HAVE A PROBLEM ON THAT ONE,

THE COURT:"ALL RIGHT. THANK YOU, SIR.

MR. DANTZLER, DO YOU WANT TO ADD ANYTHING?

MR. DANTZLER: WELL, YOUR HONOR, TO TELL YOU THE
TRUTH, I MEAN, UNLESS YOU WANT TO TAKE'A WHOLE LOT OF TIME,
I THINK WE ALL PRETTY MUCH SAY THE SAME 'THING HE SAID. |

WHAT I SAY WOULD BE NO DIFFERENT FROM WHAT HE- SAIDW_

THE COURT : I'M TAKING HIS TO APPLY TO ALL OF YOU. ‘\\:>

A e e AP e e st

BUT IF YOU WANT TO ADD ANYTHING, THAT'S WHAT I WANT TO YOU

'TO HAVE A CHANCE TO DO.

AMR..DANTZLER: NOTHING TO ADD, SIR.

THE COURT: ALL RIGHT. MR. TOMLIN, DO YOU HAVE -
ANYTHING TO ADD? 7

MR. TOMLIN: NO, SIR. I'M JUST GOING TO RELY ON HIS.

THE COURT: YES, SIR. YOU HAVEN'T ALREADY FILED IT?

MR. TOMLIN: YES, SIR, BUT I THINK I HAVE TO GIVE YOU
A COPY OF IT, I THINK. | &

THE COURT: IF IT'S IN THE FILE, I'VE GOT IT HERE.

MR. TOMLIN: OKAY. |

THE COURT: ALL RIGHT.

MR. TOMLIN: ALL.RIGHT; THANKS . |

MR. CARTRETTE: EXCUSE ME, YOUR HONOR. I THINK A LOT
OF THEM, \THEY DIDN'T HAVE THEIR EXHIBITS LIKE I SUBMITTED

TO YOU AND THEY'RE WANTING TO DO THEM TODAY, TO MR. SUMMERS

AND TO THE COURT.-

ISIAE JAMES, ET AL V. SCDC
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33
SHEET SHOWING WHERE THEY EXTRACTED THE ROOM AND BOARD ---
'THE COURT: YES, SIR. N

' MR. CARTRETTE: --- AND THE VICTIM'S ASSISTANCE OUT OF

IT. AND ALSO, THEY PAY IN A TWO;WEEK PAY PATTERN HERE

" PERIOD.

 AND WHAT HAPPENED, I HAD -- FOR INSTANCE, I HAVE -- 1
HAD 99 HOURS -- 90 AND THREE-QUARTER HOURS HERE. AND I WAS -
PAID A DAY OF -- I HAVE IT RIGHT HERE. I HAVE IN A TWO-
WEEK PAY PERIOD I HAD 90.75 HOURS.- | |

SO I'M SAYING, WELL, YOU OWE ME 10 HOURS OF OVERTIME .
-—‘10 AND THREE-QUARTER HOURS OVERTIME. WITH 5.50 AN HOUR,
HERE COMES AT 499. SO I HAVE OVERTIME SHEETS THERE TOO
SHOWING THAT I WAS NOT PAID ANY AMOUNT OF OVERTIME FOR THIS

90.75 HOURS. IT STILL REMAIN AT<499,'YOU:KNOW, ON- THE

GROSS PAY. THEY PAID ME NO OVERTIME FOR THAT, WHICH THE

AMOUNT, I THINK, WOULD BE AROUND 80-SOME DOLLARS AT 5.50.
STILL WE'RE SAYING, THEY'RE ILLEGALLY FIGURING OVERTIME
PAYMENT, YOU ‘KNOW, IN THAT ASPECT.

THE COURT: ALL RIGHT. | |

MR. CARTRETTE: WE'RE ASKING IT BE ALL REVERSED AND

REMANDED BACK, YOU KNOW' ON EVERYTHING THAT JUDGE MATTHEWS

- HAS DENIED US ON, OVERTIME . THE ROOM AND BOARD, VICTIM'S

ASSISTANCE. AND, OF COURSE WE DON'T ATTACK THE PART YOU

-KNOW, WHERE SHE GAVE US THE TRAINING MONEY.

THE COURT: ALL RIGHT.

ISIAH JAMES, ET AL V. SCDC
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I, THE UNDERSIGNED DIANNE A. RUTLEDGE, OFFICIAL COURT
REPORTER FOR THE FIFTH JUDICIAL CIRCUIT OF THE STATE OF

SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS A

TRUE, ACCURATE, AND COMPLETE TRANSCRIPT OF RECORD OF ALL

THE PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE HEARING
OF THE CAPTIONED CASE, RELATIVE TO APPEAL, IN THE CIRCUIT

COURT FOR JASPER COUNTY, SOUTH CAROLINA, ON THE 19TH DAY OF -

. SEPTEMBER 2006.

I DO FURTHER.CERTIFY‘THAT I AM NEITHER OF KIN,
COUNSEL, NOR INTEREST TO ANY PARTY HERETO. |

JANUARY 22, 2007

Y.l zziéé%é;7
COURT REégRTEé§7
, e

ISIAH JAMES, ET AL V. SCDC
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THE COURT ALL RIGHT MR. SUMMERS YOU HAVE 11 -
INDIVIDUALS OVER THERE’ ' _
MR. SUMMERS' WE HAVE 10, YOUR HONORI AND I CAN

EXPLAIN THE ACCOUNTING IF YOU WILL OF THOSE 10.
THERE'S ONE MATTER THAT -~ FIRST OF ALL, AS THE COURT-

HAS INDICATED MY NAME IS LAKE SUMMERS I REPRESENT SCDC

AS OUTSIDE COUNSEL : AND THE 10 MATTERS FOR WHICH WE HAVE
INMATES PRESENT, YOUR HONOR -- AND I WILL GO THROUGH FOR
THE COURT REPORTER'S-EDIFICATION AND FOR OURVOWN IN JUST A

MOMENT WITH THE COURT'S INDULGENCEfMENTION THE CAPTION

'NUMBERS*~

THE COURT: OKAY.
MR. SUMMERS: . BUT a COUPLE OF HOUSEKEEPING MATTERS --

4‘WE'RE SUBJECT TO YOUR INDULGENCE YES SIR.

THE COURT: THANK YOU, MA'AM. THAT WAY I CAN SEE
EVERYBODY. | | - o

'ALL RIGHT. YOU GENTLEMEN OVER HERE MADE VIRTUALLY THE
SAME CLAIM AGAINST THE STATE OF SOUTH CAROLINA ALL OF YOU ”

HAVE MADE THE SAME CLAIM; THAT’S THE REASON I GOT YOU ALL

IN HERE AT ONE TIME.

MR. SUMMERS REPRESENTS THE STATE ON ALL OF YOU ALL'S
CLAIMS. SO WHAT I'M GOING TO DO ONCE WE FIND OUT WHO THE

10 OF YOU ARE -- BECAUSE I THINK THERE SHOULD BE 11, AND

CI'™M GOING TO FIND OUT WHO'S NOT HERE

I'M GOING TO HEAR FROM MR. SUMMERS ON HIS APPEAL;

ISIAH JAMES, ET AL V. SCDC
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EXHTIUBTITS

Defendant 1 Document Packet

PLEASE NOTE: This transcript was produced to the best of
of my ability but due to some sections of
distance and muffled speaking an

parathetical had to be inserted.

(inaudible)

phonetically spelled
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Cartrette versus SC Department of Correctioons

over 40 hours federal laws you get time and a half.
That's federal law.

They argued it all the way to the Court of
Appeals and the Court of Appeals in Footnote 7, the Court
Appeals order, they kind of frown on it and said the
defendant should have argued it at first and it filed
against overtime and in a re-hearing brief they said
federal law requires us to pay you time and half overtime
and ——

THE COURT: Well, let me read this sentence
and again I come in on non-jury weeks and these are new to
me, but let me read what I was looking for. This is in
the original opinion at the Court of Appeals which
apparently that was 2010 and then apparently 2012, the
Supreme Court said we granted a writ of cert to review.
We dismissed that as improvidently granted," which means
they thought it was too early. The Court of Appeals
affirmed and also reversed in part and they said, "We
reverse as to overtime wages and remand the issue to the
ALC," which would the the administrative law court which,
"as outlined in this opinion and confirmed the circuit
court decisions on all remaining issues.”

I think he's right. I thought y'all got to
go back to -- I don't think there's anything I can do. I

think y'all got to back to the administrative law court.




II.  ANALYSIS AND CONCLUSION

Succinctly stated, the Court agrees with the position articulated by the Department in

both its motion and during the February 13, 2015 hearing, namely that it does not possess subject

matter jurisdiction over the instant controversy between the parties.

The Court concludes that, contrary to any and all arguments he articulated in his
“Opposition to Defendant’s Motion to Dismiss” dated December 30, 2014 and during the
February 13, 2015 hearing, all of the claims articulated by the Plaintiff in his instant “Complaint
for Declaratory Judgmeﬁt(s),” are, as explicitly declared by our Coﬁrt of Appeals in its 2010
opinion, ripe for adjudication only by the ALC.

The Court further concludes that the Plaintiff possesses the opportunity to avail himself

of the jurisdiction of the ALC upon the dismissal of his instant action. Toward that end, thg

Court respectfully urges the ALC to consider and adjudicate the Plaintiff’s claims, as the Co

‘of Appeals identified them in its 2010 opinion, as expeditiously as possible.

m—

III. ORDER

Accordingly, under the provisions of SCRCP 12(b)(1), as well as S.C. Code Ann. §§ 15-
53-10, et. seq., the Court GRANTS the Department’s motion and hereby DISMISSES the

Plaintiff’s “Complaint for Declaratory Judgment(s)” WITH PREJUDICE.

IT IS SO ORDERED.
J. CORDELL MADDOX, JR.
PRESIDING CIRCUIT COURT JUDGE
22 , 2015
_;MQM, South Carolina
Q,
Page 5 of § ‘ f
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for her to determine the correct prevailing wage.

And it hasn't been done and this is the 9th

year and it could have been settled but it had not been
J

determined. However, on Mr. Summer's motion to dismiss,

we're saying that the lower courts got jurisdiction

because the South Carolina Supreme Court was the last

court to rule on it and here's the -- Judge, I believe you

have one in your file.

THE COURT: I do.

MR. CARTRETTE: And it says, "The above
reference matter is hereby-remitted to the lower court,”
not the administrative law court. "And a copy of this
judgment of this court, the Supreme Court and the Court of
Appeals is enclosed." That would have been ripe at the
Court of Appeals if I had stopped the appeal there but I
went on to the Supreme Couft and the grounds and issues as
well.

We're saying the lower court has jurisdiction
because the Supreme Court sent it to the lower court and
not the administrative law court.

THE COURT: Let me ask you this, this was
heard by Judge Williaﬁs when?

MR. CARTRETTE: September of 2006.

THE COURT: Why are you in Greenvilie County?

MR. CARTRETTE: What happened, Your Honor, it

&0




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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don't appear that we can even get this thing on the court

docket. Since the remand on this Supreme Court order, we
can't even get it on the document. It's been three years
DR

and in a few more days it would be three years since the
Supreme Court. If you see this remitter, Part (12) 2012,
it's not even on the/ggggngto be heard. We can't get any
action to be heard down there in Jasper County.

We moved bring it into Greenville County to
try to get judgment and wages set just like the Court of
Appeals said thg wages has got to be set, hourly wage, on
this which I pro?ided exhibits here with the sheet of
Occupational Wage. I'm sure you.léoked at it and my
numberé I come up with.

If you look at the complaint on the back
sheet where it says Occupational Employment Wage
estimates, I worked from a company from '99 to 2003 as you
can see on the pay scale and you had entry, you had means;
and you had experience pay. The whole thing is is they
were not paying the proper wages.

You see by this Occupational Sheet for
furniture assemblers, if you look at the bottom, you have
low country and Jasper County as well provided in the
data. But as you see the entry pay here is $8.94 but by
my calculation, I calculated it under which you see all

the calculations based on a five-day work week anything
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PROCEEUDTINGS

THE COURT: What do we have here? A motion
to dismiss?

MR. SUMMERS: Yes, Your Honor. My name is
Lake Summers, outside counsel for the Department of
Corrections. As you can see, the petitioner, Billy Joe
Cartrette is here in the courtroom.

THE COURT: How are you, sir?

MR. CARTRETTE: Good morning, Judge.

MR. SUMMERS: Very briefly, Your Honor, we
filed a motion to dismiss Mr. Cartrette's complaint for
declaratory judgment or.petition for declaratory judgment.
The reason we did so, Your Honor, is that this is a matter
that's I think ripe for adjudication before the .
administrative law court.

As I tried to make clear in our motion to
dismiss, the Court of Appeals in 2010 issued a decision
regarding prison industry pay claims that Mr. Cartrette
had raised initially via the administrative grievance
process.

Mr. Cartrette's claims are adjudicated during
that process and went to the administrative law court and
then the circuit court and then the court of appeals. The
Court of Appeals issued its decision in 2010.

Mr. Cartrette filed a petition for writ with our Supreme

™,
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Court which was, at one time, accepted and then ultimately
dismissed as improvident and granted back in 2012.

The long and the short of it, Your Honor, 1is
we submit based upon.the decision issued by the Court of
Appeals, which specifically stated that Mr. Cartrette
remaining claims would go back to the administrative law
court for adjudication, but whatever claims that
Mr. Cartrette wishes to raise or articulate that he has
done so in his complaint for declaratory judgment, that

they are under the jurisdiction of the administrative law

court.

That is the essence for our motion so we're
moving for dismissal for lack of subject matter
jurisdiction.

THE COURT: So you're position is he should
have filed these with the administrative law court?

MR. SUMMERS: Yes, sir.

THE COURT: Sir, you understand, so she can
understand you and I can hear you if you would stand up.
Do you understand what he's saying that you filed this
with Eif_ﬁffff_fffrt and it should go through the
admini;trative law court.

MR. CARTRETTE: Sir, we've already been

through the administrative law court with all this. Sir,

I would like to say for the record I have three exhibits I
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would like to put into evidence.

THE COURT: Tell me what they are but show
them to him first.

MR. CARTRETTE: Yes, sir.

MR. SUMMERS: Beg the Court's indulgence
while I take a look at these.

THE COURT: Sure. Hand those up and we'll
make them apart of the record.

MR. SUMMERS: Let the record reflect, Your
Honor, that Mr. Cartrette handed me these exhibits just a
few minutes ago.

THE COURT: Okay.

(Whereupon, packet of exhibits were marked as
Plaintiff's Exhibit No. 1 for identification and admitted
into evidence.)

Sir, tell me why -- you say you've already
been through the administrative law court.

MR. CARTRETTE: Yes, sir. We appealed part
of the issues to Mr.’Summers and the Department of
Corrections appealed part of the issues as well. Judge
Matthews, the administrative law judge, on the prevailing
wage sheet said it was $5.25. And we said it's not
prevailing wage and it was appealed to the circuit court
Judge James C. Williams in 2006. He reversed that and

sent it back and said $5.25 is not the prevailing wage and

0
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If Your Honor is going to remand it back to
the administrative law court, can we set some kind of time
line coming up with a correct hourly wage on this thing.
That's the correct hourly wage if you would request it in
this range here. We don't want it to set here th years.
I've been stalled on this thing. That's why we set it up
here in Greenville because we can't get any action down
there.

I don't know if Mr. Summers knows the clerk
down there and say, don't put this on the docket to be
heard, but it's three years next month.

THE COURT: Well, let me tell you and I had
to tell a friend of mine who has a lawsuit and he stopped
me and wanted to know what we were doing in Anderson,
that's about three years, about the time it takes to get
on the roster. 1It's only 42 judges in this state. Each
year, the chief justice asks the legislature for more and
every year she shows us a size showing how many cases per
judge each state ﬁas. South Carolina are number 1, 5285
and Wyoming is No. 2 with 920. So it's a problem that the
general public has no idea but it takes that long.

I can't set it but I can do this, in your
order put in there that is my strong suggestion and urge
that this case be heard as soon as possible. That's about

as far as I can go and that may go further than you think.

N
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