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STATEMENT OF ISSUES ON APPEAL

I WHETHER THE CIRCUIT COURT ERRED IN HOLDING
RESPONDENTS’ - BURIAL OF ORGANIC DEBRIS ON THEIR
PROPERTY WAS NOT A MATERIAL FACT IN THE SALE OF THE
PROPERTY. '

1. WHETHER A VENDOR OF PARTIALLY IMPROVED LAND HAS A DUTY
TO DISCLOSE KNOWN LATENT DEFECTS AFFECTING THE
SUITABILITY OF THE LAND ‘FOR. FURTHER RESIDENTIAL

- IMPROVEMENTS. ‘

M. WHETHER A VENDOR'S LIABILITY FOR FAILURE TO DISCLOSE
LAND DEFECTS EXTENDS TO A SUBVENDEE.

IV. WHETHER THE CIRCUIT COURT ERRED IN HOLDING THAT
APPELLANTS’ DAMAGES WERE NOT CAUSED BY RESPODENTS’
FAILURE TO DISCLOSE BURIED DEBRIS.

V.  WHETHER A RESIDENTIAL LOT OWNER WHO CONSTRUCTS HOME
FOUNDATION FOOTERS ON THE LOT AND THEN SELLS IT TO A
BUILDER TO COMPLETE CONSTRUCTION OF A SPECULATIVE
HOME OWES A DUTY OF CARE TO A SUBSEQUENT OWNER OF THE
‘FULLY CONSTRUCTED HOME.

STATEMENT OF THE CASE

ThisAaction was commenced on March 19, 2013, with the filing of a
summons and complaint néming as defendants fhe Respondents to this appeal,
Charles E. Oman and Janis M. Niemi. (R. p. 20). The c.omplaint was amended
once on May 22, 2013, and‘ then again on January 28, 2014 (R. pp. 21 — 32).

The Appellants, CIifford and Sharon Holley, asserted a negligence cause
of action against Oman and Niemi, alleging that they had; acted negligently in

burying organic debris on a lot intended for residential construction, conveying

the partially improVed lot to a builder, and failing to disclose the existence of the

concealed debris pursuant to that sale. (R. p. 26, | 35). The Respondents

answered asserting various _defensés, including a denial of any duty of care



towards the Holléys as subvendees. (R. p. 38, 143)

On January 20, 2015, Respondents’ motion for summary judgment came

“before the circuit court. The Honorable G. Thomas Cooper, Jr. entered an Order

Granting Defendants Oman and Niemi's Motion for Summary Judgment (“the

~order”) on February 23, 2015. (R. pp. 1 —"19). Appellants’ Notice of Appeal was.

served 6n March 23, 2015, and then timely filed, commehbing this appeal. |
FACTS
in October 2606, Oman ahd Niemi purchased a-prdperty with a modular
home situated on 1.93 acres in Kershaw County, at Lake Wateree. (R. p. 160, ﬂ'
1). After purchasing the property. Oman and Niemi divided the property to make
twb lots: one was 1.07 acres on which‘ the modular home was located; and the
other parc;el was 0.86 acres. (R. p. 160, 1 4; R. p. 196). On March 2,.2007,
Respondents obtained a building permit to move the modqlar home from the
briginal site onto the site of the smaller lot (“the lot”). (R. p. 197; R. p. 146, In. 12-
15; R.- p. i60 - 161, | 7). According to Oman, Respondents planned to sell the
larger lot and keep the smaller lot with the modular home on it for themsélves to
use' it as their house. (R. p. 160, 'ﬂ 5). In January or February of 2007, Oman
hired a company, Bluewater Development, to clearr the lot to prepare it for the
footings for a home. (R. p. 160, § 5). |
| Bluewater employee Altman testified that Oman directed Biuewater to

moV,e the tree debris which had been cleared off the property into a particular

location on the lot and bury it. (R. p. 75, In. 2-7). Altman also testified that Oman

supervised the debris burial process. (R. p. 75, In. 8-12).



Follo‘wingvthe burial of the debri.s, Oman hired a contractor to pouf the
footings for the foundation for where a home would be located. '(R; p. 161,. 1 8).
On July 10, 2007, the Kershaw Couhty building 6fficial approved the footings. (R.
p. 199; R. p. 146, in. 21 through p; 147, In. 17). On the srﬁaller lot, Mr Oman |
built a retaining wall at thé County building official’s recommendation. (R. p. 161,
19). The fetaining ys)all was approximately 8 feet from the footers. (R. p. 102, In.
6-10). | | |

Prior to moving forward with the rest of the subdivision and construction
projeét, the Respondents instead put the partially improved property up for sale. ‘
(R p. 161, § 9, 10). On October 24, 2007, Respondents entered into a "Land,
Lots and Acreage Contract of Sale" with Dan-Sa, Inc., which agreed to purchase
the smaller lot. (R. pp. 200 — 202). Oman and Niemi provided Dan-Sa a set of
plans for a house which could be built on the existing footers. (R.‘p. 161,  11).
The drawings included plans for a porch to be constructed on the Iéft side of the
house facing the lake. (R. p. 161, §.11; R. p. 79, In. 9 — 12). Orhan described the
plans_as draftsman’s drawings. (R. p. 161, 11 11). Th.e.owner of Dan-Sa testified
that the drawings looked like architeéturalplans. (R. p. 87, In. 12). Pursuant to
the sales contract, the Respondents also provided Dan-Sa with a building permit
and septic permit for thé hdme, (R. p. 90, Iﬁ. 19 through p. 91,.|n. 19_; and p. 94,
In. 23; R. p. 99; R. p. 162 — 164), as well as a survey of the property. (R. p. 99,

In. 4-11; R. p. 166).



Prior to the sale of the improved lot, Oman had multiple conversations with

Danny Gibson, the president and owner of Dan-Sa and an. experienced

-homebuilder. (R. p. 82, In. 12-25; R. p. 118, In. 8-10). Oman represented to

Gibson that he worked in the construction industry. (R. p. 87, In. 14-18). Oman

and Niemi did not inform Gibson that organic debris had béen buried on the lot,

~and Gibson did not see any indication that organic debris had been buried. (R. p.

116, In. 23 through p. 117, In. 3).

At the time Dan-Sa purchased the lot; Gibson was aware that the property
had a driveway, septic tank, footers and retaining wall. (R. p. 85, In. 7-14). He |
testified that he looked at the footers before buying the property and described

them .as being large and dug with a "two foot bucket.” (R. p. 86, In. 4-1 1)A. Gibson

- also testified that there was no fo_undation at the time of his purchase of the lot.

(R. p. 101, In. 14-17). On December 21, 2007, Oman and Niemi transferred the
property to Dan-Sa. (R. pp. 203 — 204).

Gibson intended for Dan-Sa to build a “spec” home on the lot. (R. p. 92).
Kershaw County required Gibson to bring in the building permit provided by the
Réspondents and exchange it for one reissued in Dan-Sa’s name, (R. p. 91, In.
15 — 19, p. 105, In. 20 — 25), which he received on January 3, 2008. (R. p. 205;
R. p. 91, In. 6-19). |

After Kershaw County réissued the building permit, Dan-Sa constr.uctéd
the home in approximately five to six months. (R. p. 92, In. 7-8). Gibson used the
plans providéd by the Respondents, but made some modifications to the layout

of the home. (R. p. 88, In. 14-17; p. 96', lh. 22 through p. 97, In. 6). The home



was built on the existing footers. (R. p. 101, In. 18-20). Gibson testified that the
porch on the 'Ieﬁ side of the home was supported by multiple 6-inch by 6-inch
beams anchored in concrete footings' behind the retaining wall, approximately
two feet in the ground. (R. p. 107, In. 12-24; R. p. 110,.ln. 4-12). Additional
support -for the pdrch was proyided by posts set on top of the concrete block
retaining wall. (R. p. 141, In. 16-18). Gibson testified fchat during his work he did
not have any reason to dig deep enougvh to encounter the buried debris. (R. p.
113, In. 8-23). A certificate of occupancy was issued on June 20, 2008. (R. p.
ioo, In. 8-12). o

Four mbnths after finishing the construction, Dan-Sa executéd a deed.in
lieu of foreclosure to BIuAe Ridge Savings Bank. (R. p. 206). On Juné 23, 2010,

almost two years after acquiring the property, Blue Ridge Savingé Bank sold the

- property to Gina Pike. (R. p. 211, 219). Gina Pike owned the house for one year.

On Jun'e 29, 2011, Pike contracted with the Appellants to sell the property. (R. p.
222). Pike con\)eyed the property to the Holleys on July 8, 2011. (R. p. 232).
Before purchasing the property from Pike, the Hblleys had the home inspected
and fdund no structural defects. (R. p. 123, In. 8-14,; p. 125, In. 15-17).

- Soon after purchasing the house ”from Pike, the Hblleys dééided to build a
pool to the left of the home beyond the porch and retaining wall. (R. p. 198). The
Holleys contracted with a company named Alaglass to build the pool. (R. p. 234 |
— 2306). CIiff Ho"ey testified that Kershaw County would have let them install the
pool at the existing grade, but that they opted to install fill dirt and another

retaining wall in order to raise the elevation of the pool. (R. p. 126, In. 11-23).



The Holleys had the property surveyed three times to be certain fhéy were 'bhot
constructing in the flood plain and verified that they were approximately 30 feet
away from .the line. (R. p. 129, In. 2-6; p. 130, In. 11-20). In August 2b’11, the
Holleys’ contractors started working on instéllation of the pool. (R. p. 234).
| When the Appeliants’ contractor, Alaglass, started work on the pool,
workers found debris — timber, limbs, and other organic materials -- buried
underground. (R. p. 138, In. 6-14; R. p. 168 — 169, 171). One contractor involved
with the deb}ris excavation testified that the debris field extended from the area
where the pool was being installed to underneath the porch and its footers, and
. that debris was even pulled out “from underneath the house.” (R. p. 135, In. 14-
17, p. 144, In. 8-11). The debris was buried so deep that the backhoe on site to
dig the pool area could not reach the bottom of the pit. (R. p. 138, In. 12-14).
Another contractor testified that he saw debris excavated up to one and a half
feet from_ the retaining wall that sits right in front of the beams supporting the
porch. (R. p. 134, In. 7—16). Based on this proXimity to the retaining wall, it is clear
that the debrjs was buried well within the building setback line indicated on the -
foundation survey plat commissioned by Dan-Sa. (R. p. 167; R. p. 95, In. 3-18; p.
98, In. 25 through p. 99, In. 3).
During the process of debris excavation, damage was sustained to the,

retaining wall, porch, and roof. (R. p. 138, In. 6-23; R. p. 135, In. 8-13).



Neil Baer, P.E., a structural engineer retained as an expert witness for the
Appeliants, opined that
Oman and Niemi violated applicable construction and other
- standards when they buried the organic material on the lot
both adjacent to and underneath where the foundation was
to be poured. Organic material will - decay over time.
Therefore, when a foundation is poured or a structure is built
- over the organic material, there will be damage to the
structure caused by the settlement.
(R. p. 150, {1 5). Danny Gibson of Dan-Sa, who built the home, agreed that buried -
debris should be disclosed precisely to avoid the types of problems that have~
arisen with regard to the Holley property. (R. p. 120, In. 8-22; p. 121, In. 2;14).
Gibson, who built five other homes on Lake Wateree in 2007 and 2008, also
testified that he had never.experienced another situation involving buried timbers
on a lot in the area. (R. p. 84, In. 16-23; p. 108, In. 21-25). Another contractor
with experience working around Lake Wateree testified that “[a]ll debfis is
supposed to be hauled off and disposed of” and is not su'pposed to be buried. (R.
p. 140, In. 22-24).

Neil Baer further eXpIained that the concealed debris on the Holley
property was a problem even before damage began to manifest in the structure
above it during excavation:

The extent of the damage, and when it manifests itself, is a
function of time and other factors. However, the burial of
organic material in and of itself created an immediate
unstable condition and defect to the property that was
concealed by the burial and had to be remediated. This is
true even if an area is not “buildable” because it will still sink

or settle.

(R. p. 150, §] 5). Baer concluded that



Oman and Niemi violated applicable construction and other |
standards by failing to disclose to anyone that they had the
organic material buried on the property in 2007. The
purchaser of the property, as well as subsequent purchasers

- of the property, had no way of knowing that the organic
material had been buried because it was concealed.

(R. p. 150, 1 6).

| ARGUMENT

The circuit court erred -in granting summary judgment on the basis that th'e
- Respondents owed no dufy of care to the Appellants as sUbsequent owners of |

the property. “On review from a grant of summa'ry judgment, the Court applies

the same standard applied by the circuit court.” Stevens & Wilkinson of S.

Carolina, Inc. v. City of Columbia, 409 S.C. 56'8, 576, 762 S.E.2d 696, 700
(2014). Sumhaw judgment is only appropriate where “there is no genuine iséue
as to any material fact[.]” Rule 56(c), SCRCP. This “drastic remedy . . . should be
~cautiously invoked to ensure that a litigant is not improperly deprived of a trial on

disputed factual issues.” BPS, Inc. v. Worthy, 362 S.C. 319, 326, 608 S.E.2d

1565, 159 (Ct. App. 2005). ‘TTlhe appellate court will review all ambiguities, |

conclusions, and inferences arising in and from the evidence in a light most

favorable to the '.non-moving party below.” USAA Prop. & Cas. Ins. Cd. v. Clegg,
377 S.C. 643, 653, 661 S.E.2d 791, 796 (2008). “Suhmaw judgment is not
appropriate Where further inquiry into the facts of the case is desirable to clarify
the application of the law.” Id.

“Tﬁe party seeking‘ summary judgment has the burden of clearly

establishing the absence of a genuine issue of material fact.” Gauld v.

O'Shaugnessy Realty Co., 380 S.C. 548, 558, 671 S.E.2d 79, 85 (Ct. App. 2008).



Once the moving party meets this initial burden, “the non-moving party is only

- required to submit a mere scintilla of evidence in order to withstand a motion for

summary judgmént.”_ Hancock v. Mid-S. Mgmt. Co., 381 S.C. 326, 330, 673

S.E.2d 801, 803 (2009). -
. The circuit court erred in holding Respondenté’ burial of
‘organic debris on their property was not a material fact in the

sale of the property.

The circuit court erred in hoiding as a matter of law that the presence of

- concealed, buried organic debris was not a material fact in the Respondents’ sale

of the property to Dan-Sa. The S.C. Supreme Court has recognized- that the

existence of buried organic debris causing concealed, unstable conditions is a

material fact-in a sale of land. Lawson v. Citizens & S. Nat. Bank of S. C., 255
S.C. 5617, 520-21, 180 S.E.2d 206, 208 (1971).
A fact is material to a transaction if its disclosure “might have put a

different light on the transaction.” Culbreath v. Investors Syndicate, 203 S.C. 213,

26 S.E.2d'809, 812 (1943). In other words, a fact is material if it induces a party

to act. Sub Station |l of Tennessee, Inc. v. Oliver, 307 S.C. 166, 169, 414 S.E.2d

141, 142 (1992);, Finley v. Dalton, 251 S.C. 586, 591, 164 S.E.2d 763, 766

(1968); Lebby v. Ahrens, 26 S.C. 275, 2 S.E. 387, 389 (1887). See also

- Restatement (Second) of Torts § 538'(2)(a) (1977) (“The matter is material if a

reasonable man would attach importance to its existence or nonexistence in
determining his choice of action in the transaction in question.”).

The materiality of a fact is a question for the jury. Lanham v. Blue Cross &

Blue Shield of S. Carolina, Inc., 338 S.C. 343, 348-49, 526 S.E.2d 253, 255 (Ct.




App. 2000) affd as modified, 349 S.C. 356, 563 S.E.2d 331 (2002). See also

Cﬁlbreath, 203 S.C. 213, 26 S.E.2d at 812 (fact “may reasonably have been
found by the jury to have been both false and material.”); Restatement (Second)
of Torts § 538, cmt. e (1977). |
The circuit court erred in restricting its materiality anavlysis to consideration
of concealed debris being “outside the perimefer of_ the footings.” (R. p. 12). At
least oﬁe witness testified that tree debris was pulled oﬁt not only f.rorh under the
porch and'porch footings but “from underneath the house” as well. (R. p. 138, In.
14—17; p. 144, In. 8-11). lt is undisputed that the stability of the land under the
area that would become the foundation of the home was a material fact in
Respondents’ sale of the property. (R. p. 185). As set forth in the Affidavit of Neil
Baer, “when a foundation is poured or a structure is built over organic materisl',
fhere will be damage to the structure caused by settlement.” (R. ‘p. 150, 9] 5). The
circuit court should have left it to the jury to weigh the evidence and make a
determination as to whether the debris was in a location of material interest to a
reasonable buyer. |
| Furthermore, the circuit court incorrectly cha'r-acterized the possibility of
building a housé on the existing footers as being, singularly, “the material fact” in -
the conveyance to Dan-Sa. (R p. 12) (emphasis added). Regardless of whether
a jury would ultimately find that the buried debris field extended ’under the
foundation of the home, the uncontroverted evidence shows that that it extended
at least as far as the retaining wall and porch footers (R. p. 134, In. 7-16), and

that this was only approximately eight feet from the foundation of the home (R. p.

10




102, In. 6-10). The construction of a porch in this specific location was anticipated |

in the construction drawings the Réspond_ents' transferred to Dan-Sa pursuant to |

'fhe sales contra>ct. (R. p. 161, § 11). Even if the transferred plans had not
ihclUded a porch in this area, the possibility that Dan-Sa would decide to add a
porch or other similar structure in this area closely proximate to the existing
foote_fs, on the side of the housé facing the lake, was eminently foreseeable. The
owher of Dan-Sa agreed that buried trée debris should always be disclosed in
order to avoid the type of situation at fssue in this Iitigatidn. (R. p. 120, In. 8-22; p.
121, In. 2-14). )

Furthermore, the fact that the Respondents’ needed to install a retaining
wall. to accommodate the gra::!e of the lot makes it clear that it was far from
unréasonable to expect that a subsequent owner might install anbthér retaining
wall and fill dirt.in order to construct a pbol or other fixture. The contractor who
buried the debris at the direction of Oman festified that, based on Oman’s
decision to subdivide the larger and smaller lots, the decision on where to bury
the debris was “absolutely a poor choice” and limited the use of the land. (R. P
78, In. 24 through p. 77, In. 11). Accordingly, fhe burial of debris on the property,
even debris several feet away from fhé footers or beyond, was a fact that a jury
could find a réasonable buyer would consider material.

The circuit court incorrectly characterized the conveyance to Dan-Sa as
having j.USt one material fact, the possibility- of building a house on the existing

footers. (R. p. 12). Accordingly, it was error to hold that, as a matter of law, the

-existence of the buried debris was immaterial.

11




Il. A vendor of partially improved land has a duty to disclbsé

’ known latent defects affecting the suitability of the land for
further residential improvements.

- The circuit court also erred in holding that the Respondents had no duty to

disclose the burial of the debris pursuant to the sale of the property to Dan-Sa.

“The determination of whether a party has a duty to exercise reasonéble care for

the benefit of anbthér is a question of law for the court.” Creighton v. Coligny

~ Plaza Ltd. P'ship, 334 S.C. 96, 114, 512 S.E.2d 510, 519 (Ct. App. 1998). Both

“[tlhe existence and scope of the duty are questions of law.” Miller v. City of

Camden, 317 S.C. 28, 31, 451 S.E.2d 401, 403 (Ct. App. 1994) affd as modified,

329 S.C. 310, 494 S.E.2d 813 (1997).

“IA] dufy is imposed upon the seller of land to disclose the existence of
unstable cénditions which are artifically [sic] clreated and cbncealed.” Pruitt v.
MLrov_v, 288 S.C. 298, 300, 342 S.E.2d 400, 401 (1986) (citing Lawson v.

Citizens & Southern National Bank of S.C., 255 S.C. 517, 180 S.E.2d 206

(1971)). “Where material facts are accessible to the vendor only, and he knowns

~ them not to be within the reach of the diligentlattention, observation and

judgment of the purchaser, the vendor is bound to disclose such facts and make |

them known to the purchaser.” Lawson at 485, 193 S.E.2d at 128 (citing Brooks

v. Ervin Construction Co., 253 N.C. 214, 116 S.E.2d 454 (1960)).

“It is a practically universal rule that under circumstances which make it

- the duty of the seller to apprise the buyer of the defects in the subject matter of

the sale known to the seller but not to the buyer, Suppressio veri is as much

fraud as Suggestio falsi.” Lawson at 485, 193 S.E.2d at 128 (citing Brooks
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Equipment & Mfg. Co. v.“Tavlor, 230 N.C. 680, 55 S.E.2d 311 (1949)').. “[Tlhe

doctrine of caveat emptor is . . . inapplicable in actions based upon negligent or
reckless non-disclosure of land defects.” Pruitt at 301, 342 S.E.2d at 401 (1986). |
The n-eg‘ligence of a misrepresentatio.n “may consist of failure to make proper
inspection or inquiry.”.Res"catement (Second) of Torts § 311, cmt. d (1965).

- In this case, it is undiéputed thaf Respondents buried tfeé materials on
their property and then sold the properfy to Dan-Sa without disclosure of the
concealed organic debris. (R. p. 75, In. 2-12; R. p. 116, In. 23 through p. 117,
in.3). As discussed above, the evidence at the very least pfese‘nts a jury question
as to whether the debris was buried in a location that would be considered
material to a prospective buyer. -Accordingly, the circuit court.erred in holding as
a matter of law that Respondents had no duty to disclose the buried materials to
their vendee. | |

lll. A vendor’s liability for tortious failure to disclose land defects
extends to a subvendee.

The circuit cdurt also erred in holding that South Carolina law insulates a

negligently nondisclosing vendor of land from liability simply because the land is

- liable for injury to a third party arising out of the tortfeasor's contractual

| later transferred from the vendee to a subvendee. (R. p. 7). “A tortfeasor may be
t telationship with another, despite the absence of privity between the tortfeasor
|

and the third party.” Dorrell v. S. Carolina Dep't of Transp., 361 S.C. 312, 318,

605 S.E.2d 12, 14-15 (2004). See also EdWard's of Byrnes Downs v. Charleston

Sheet Metal Co., 253 S.C. 537, 542, 172 S.E.2d 120, 122 (1970) (subcontractor

liable to property owner for neg‘ligent performance of work).
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“The tortfeasor's liability exists independently of the contract and rests

upon the tc_)rtfeasor's duty to exercise due care.” Dorrell ét 318, 605 S.E.2d at 15.

“This common law duty of due care includes the duty to avoid damage or injury to

foreseeable .pla'intiffs.” Id. In determining liability tb a third party, “[t]he key inquiry

is foreseeabili’ty, not privity.” Terlinde v. Neely, 275 S.C. 395, 399, 271 S.E.2d

768, 770 (1980).

a. South Carolina concealed debris jurisprUden¢e does not
insulate a negligent vendor from liability to a subvendee.

In the case of Pruitt v. Morrow, 288 S.C. 298, 301, 342 S.E.2d 400, 401
(1986), the defendant developer buried a pit of tree stumps oﬁ a subdivided lot
and theln sold the I\ot, withouf disclosure of the buried debris, to a homebuilder.
The homebuilder constructed a “spec” house on the lot and then conveyed it to a
subvendee, Pruitt. Following this sale, the home began to settle and Pruitt
obtained a verdict against the corporateA succeésor of the original developer-
vendor based on a claim for negligent nondisclosure. On appeal, the Supreme .
Couﬁ held that “the doctrine of caveat emptoris . . . inapplicable in actions based
upon negligent or reckless non-discloSure of land defects[,]” Id. at 301, 342
S.E.2d ét 401, and that the developer-vendor therefore had a duty to disclose the

buried debris when he sold the lot to the homebuilder.

While the Pruitt opinion does not explicitly discuss the distinction between
a vendee and a subvendee, in context the decision nonetheless stands for the.
bfoposition that a nondisclosing vendor’s liability extends to protect a subvendee.
The conceptual focus of the opinion, the doctrine of caveaft emptor (“let the buyer

beware”), is a defense denying the existence of liability to an injured party. In
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holding that caveat eMptor does not protect a vendor from a subvendee’s
negligent nondisclosure causé 6f action, the cburt also implicitly affirmed thaf a
vendor's liability does in fact _éxtend to innocent subvendees. Furthermore, the
facf that the Pruitt opinion does not specifically diécuss a distinction as obvious
as that between a vendee and subvendee indicates that the cburt_ co‘nsidered it a
distinctioh without a difference. See Id. at 301, 342 S.E.2d at 401 (“the remaining
issues} present no errors of iaw”). The circuit court erred in bréadly dismissing‘
Pruitt as “inapposite to the instant case.” (R. p. 8).

Furthermore, contrary to the analysis in the order of the circuit court (R. p.

10), the opinion in Lawson v. Citizens & S. Nat. Bank of S. C., ("Lawson 1”) 255
S.C. 517, 180 S.E.éd 206 (1971), did not address the iséue of the vendee —
subvendee distinction. In that case, the vendor was a developer who allegedly
filled a deep gully, situated over a large portion of a lot, with tree stumps and
rubble and concealed it by capping it with clay. The developer then sold the lot to
a vendee, Mr. Lawson', Without di}sclosing the buried debris. Mr. -Lawson

constructed a home on the lot and, pursuant to a subsequent divorce, conveyed

o

the property to his wife. After the home began to settle, Mr. and Mrs. Lawson
joined as co-plaintiffs in a negligence lawsuit against the vendor.

The key Holding in Lawson | was that the plaintiffs’ complaint was not
subject to demurrer on. the grounds _thét. it combined allegations of both
negligence and fraudulent nondisclosure. Id. at 521, '180 S.E2d at 209.
However, the court aléo noted that there were no grounds for demurrer on »the

basis of inclusion of Mrs. Lawson, as subvendee, as a party. Specifically, the
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coﬁrt stat'ed'that"‘[t]he cause of action . . . ripened in Mr. Léwson upon
completion of the dwelling, and defendant's liability was unaffected by [Mr.
| Lawson’s] subsequent conveyance of the premises. . . . We need not inquire
whether Mrs. Lawson is a proper party because defect of parties, not )multiplicity,
is ground for demurrer.” id. at 522, 180 S.E.2d at 2097 In other words, the couﬁ

explicitly declined to analyze the vendee — subvendee distinction bécause it had

no relevance to the issues on appeal.

In the subsequeqt opinion of Lawson v. Citizéns-& S. N_at. Bank of S. C.,
(“Lawson I_I”) 259 S.C. 477,193 S.E.2d 124 (1_972), the court affirmed denial of a
motiqn for ju_dgment n.o.v. following a jury verdict in favor of the Lawsons. In
holding that the évidence was sufficient to support the jury’s verdict, the court
- cited the rule that “[nJon-disclosure becomes fraudulent concealment only when it
is the dLJty of the party having knowledge of the facts to make them known to the
other party tQ the transaction.” Id. at 481-82, 193 S.E.2d at 126. The court
affirmed in favor of both of the plaintiffs, regardléss of the fact that Mrs. Lawson,
a subvéndee, was not a “party to the transaction.” As in the Pruitt case, Lawson Il
does not explicitly discuss the relevance of the vendee — subvendee distinction.
However, the clear implication of the holding is that while a nondisclosing vendor
may-not be liable in the absence of a duty to the original vendee, the ve_ndof’s ,
liability is not limited to that vendee but instead extends to foreseeably injured
subvendees. Just like the subvendee Mrs. Lawson, the Appellants herein were
foreseeably damaged because of the failure of “the party having knowledge of

the facts to make them known to the other party to the transaction.” Id.
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Addltlonally, the circuit court order mcorrectly characterlzed the holding of

» the case of LoPrestl V. Burrv 364 S.C. 271, 272, 612 S.E.2d 730, 731 (Ct. App.
2005). LoPresti stands for the simple proposition that a vendor is not liable for
failure to disclose a- matter of rpublic record. Id. at -278, 612 S.E.2d at 733-34.
Speciﬁcally,.the Court of Appeals considered whether a vendor was liable for
nondisclosure of a properly. récorded ﬂpod easement on a lakefront lot;
Subvendees asserted the daim against the vendor (the original developer) on
the basis that he had filed a subdivision s>urvey plat which did not show the
easement. The court held that the subvendee pléintiffs could have discovered the
easement through reasonabie inquiry into the chain of title énd, therefore, did not
have a cause of actibn fdr nondisclosure. id.

Contrary to the discussion in the order challenged in this appeal (R. p. 11),
the court in LoPresti did not hold that a vendor can never be Iiéble to a
subvendee for .negligent nondisclosure in the absence of a fiduciary or other
“special relationship.” The Court did note that even a matter of public record may
redﬁiré disclosure when the parties have a fiduciary or other similar relationship,
but found this unavailing to the plainti'f-fs because, as with most land transactions,
no such sp_e_cial relationship had been formed. Id. at 278, 612 S.E.2d at 734,
fn.15. The opinion is entirely silent on the question of whether a vendor’s liability

extends to a subvendee. Accordingly, LoPresti is not on point with regard to the

case on appeal, because the buried organic debris on the Respondents’ property -

was not a matter of public record or otherwise subject to constructive notice.
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In. summary, Soufh Carolina caée law simply does not sUpport ‘the

proposition that a tortiously nondisclosing vehdor is insulated from liability based
on a subsequent sale from the vendee to a subvendee. Such-a rule would
~ directly contradict the fundamental principle that “[t]he tortfeasor's liability exists
independently of the cohtract and réSts upon the tortfeasor's duty to exercise due
care . . . . to avoid damage or injury to foreAseeabIe plaintiff$.” Dorrell, 361 SC at
318, 605 S.E.2d at 15. |

b. The Restatement (Second).of Torts recogniies that a
nondisclosing vendor is liable to an innocent subvendee. '

Furthermore, the relevant provisions of the Restatement (Second) of Torts
(‘the Restatement”), a treatise frequently cited by South Carolina courts in
nondisclosure cases, explicitly recbgnize the liability of a nondisclosing vendor to
subvendees.

In its summary judgment order, the circuit court cites to Section 353 of the
Restatement. (R. p. 13). This section expressly states that tortiously
nondisclosing vendors are subject to liability to subvendees:

A vendor of land who conceals or fails to disclose to his
vendee any condition, whether natural or artificial, which
involves unreasonable risk to persons on the land, is subject
“to liability to the vendee and others upon the land with the

consent of the vendee or his subvendee for physical harm
caused by the condition . . .. : ‘

Restatement (Second) of Torts § 353 (1965) (emphasis added). The comments
reiterate that this liability extends to “not only those who are there by the consent

of the vendee as his licensees but any person to whom he subsequently sells or

leases the land and those who enté»r with the consent of such subvendee or

lessee.” § 353, cmt. a (1965) (emphasis added).
| 18



~ While the provisions of Section 353 may be more directly applicable to
conditions dangerous to human Health and safety, South Carolina courts have
cited to its general prlinciple's ih cases involving nondisclosure of'conditioné
affecting suitability of land for residential construction. See. &ﬂt 288 S.C. at
301, 342 S.E.2d at 401 (§ 353 “rejects, by clear implicaﬁon, caveat efnptor, in
non-disclosure of land defect cases”); LoPresti, 364 S.C. at 278, 612 S.E.2d at .
734 (§ 353 does not protect vendees who know or have reason to know of an
undisclosed condition). There is no reason to suggest that this authority' is any
less persuasive on the general ‘principle of liability to innocent subvendees.
Regardless, the record does support an inference that the undisclosed property
defect could have made the property dangrérous to persohs, such as through an
eventual collapse of the deck or sbme other structure. (R. p. 110, line 24 through
p. 111, line 13; R.. p. 150, { 5). The circuit court cites no basis for its assertion
that “there is no dispute” on this issue. (R. p. 14).

Furthermore, Séction 311 of the Restatement, whicAhv is directly applicabie
to property defect cases such as this, also recognizes‘ a negligent vendor's
liability to foreseeably injured third-parties such as subvendees:

(1) One who negligently gives false information to another is
subject to liability for physical harm caused by action taken
by the other in reasonable reliance upon such information,
where such harm results

(a) to the other, or"

(b) to such third persons as the actor should expect to
be put in peril by the action taken.
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ReStatement (Second) of Torts § 311(1) (1965) (emphasis added): See also §
311, cmt. ¢ (stating that the section applies to “physical harm to the property of
the one affected”); § 7 (defining “physical harm” to include “physical impairment .

.. [off land or chattels”).

The comments applicable to Section 311 reiterate that “la]

misrepresentation may be negligent not only toward a person whose conduct it is

intended to influence but also toward all others whom the maker should

recognize as likely to be irhperiled by action taken in reliance upon his

-misrepresentation.” § 31'0,>cmt. c. See also § 311, cmt. f (incorporating by

reference comments ¢ and d to § 310). Likewise, liability “is not confined to those
persons ‘whose conduct the misrepresentation is intended to influence, or to

harm received in the particular transaction which the misrepresentation was

intended to induce.” § 310, cmt. d.

To illustrate these principles, the comments give the example that “a seller
of an automobile who paints over a defective wheel or axle and so conceals its

dangerously defective character is liable not only to his immediate buyer who is

harmed by the collapse of the wheel or axle, but also to any person to whom the

immediate buyer by sale, lease, or license transfers the use of the car, and to

ofher travelers . . . whose cars aré damaged.” § 310, cmt. ¢ (emphasis added);

See § 311, crt. f.

The Court of Appeals should reverse the circuit court and, along with

Sections 311 and 353 of the Restatement (Second) of Torts, confirm that a

vendor who negligently fails to disclose a land defect is not insulated from liability
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to an innécent subseqﬁent purchaser. On that basis, the}Cou_rt should also rule
that the Respondents’ duty of care extended‘ to Appellantsv as foreseeable
subsequent pu»rchasers of the sﬁbje_ct property. This holding would be consistent
with South Carolina case law énalyzing vendor liability, consistent with general
tort law foreseeability principlés, and conducive to fair resu.jlts. as betweén
negligent vendors and innocent subséquent buyers.
~ IV.  The circuit court erred in holding that .Appellants’ damages
' were not caused by Respondents’ failure to disclose buried
debris.

The circuit court also erred in hblding, in effect, that as a‘rrnatter of law
thére was no causal relationship bétween the Appellanté’ dam'éges and the
Respondents’ failure to disclose the buried debris to their vendee, Dan-Sa.
Specifically, the court noted that even if the Respondents had disclosed the
debris to Dan-Sa, this ihformation would never have reached th‘e Appellants
because of the intervening series of conveyances in which no disclosures were
required. (R. p. 15). This was erfor because the relevant chain of causation
relates not to the series of conveyances but, instéad, to Dan-Sa’s reliance on the
Respohdents’ silence about the concealed debris when it moved forward with
constructing and selling the home eV’ehfually purchased by the Appellants.

“Proximate cause is normally a question of fact for determination by the

_jury, and may be proved by direct or circumstantial evidence.” Player v.

Thompson, 259 S.C. 600, 606, 193 S.E.2d 531, 533 (1972). “Only in rare or

exceptional cases may the quéstion of proximate cause be decided as a matter

* of law.” Cody P. v. Bank of Am.. N.A., 395 S.C. 611, 621, 720 S.E.2d 473, 479
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(Ct. App. 2011) (quoting Ballou v. Sigma N.u General Frafernitv, 291 S.C. 140,

147, 352 S.E.2d 488, 493 (Ct.App.1986)). “If Vth'ere may be a fair difference of
opinion: regarding whose act proximately caused the injury, then the question of
proximate caiuse must be submitted to the jury.” Cddy P. at 621-22.

“The touchstone of proximate éause in South Carolina is foreseeability.”

Koester v. Carolina Rental Ctr.., Inc., 313 S.C. 490, 493, 443 S.E.2d 392, 394
(1994). “Foreseeability is detefmined by Iooking to the natural and probable.
co‘nse_quences of the act complained of.” Id. “In order for Conductvto amount to
negligence for which compe'nsation' can be colleéted,, the actor must have
foreseén, or by the exercise of ordinary care,' should have foreseen_, the
probability that his conduct would likely bause injury to aﬁother.” Vinson v
Hartley, 324 S.C. 389, 400-01, 477 S.E.2d 715, 721 (Ct. App. 1996).

A reasonable jury could certainly find that, but for the Respondents’ failufe
to disclose the buried debris to Dan-Sa, Dan-Sa would not have built the home
'and porch without removing the debris or otherwise correcting'onr the inStability of
- the land. Dan-Sa’s owner testified that buried debris should‘ be disclosed in order
to avoid the typé of problem that the Appellants have encountered. (R. p. 120, In.
8-22; p. 121, In. 2-14). If portions of the structure had not been built ~6ver unstable
soil, then the Ap‘p_ellants‘ would not have sustained thé resulting damages. The
- damage would have occurred regardless of whether Dan-Sa placed some of the
beams suppdrting the porch on top of the retaining wall because the tree debris

also extended under the other porch footers. (R. p. 138, In. 14-17; p. 144, In. 8-
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11). Regardless, the retaining wall only failed because of the necessity to
. remediate the concealed debris. (R. p. 150,  5).

| Likewise, a reasonable jury could find that the Appellants’ -damages were
a foreseeable, proximaté ’result ‘of the Respondents’ failure to disclose the
concealed debris fo a vendor thé,y knew intended to complete construction of the
home and sell it. Thg Appellants were members of a foreseeable class of
subsequent purchasers without any way of knowing about the concealed land
deféct. Foreseeability would be particularly easy for a jury to find based on
evidence in the record that the Requndent Oman worked in the construction
industry. (R. p. 87, Iﬁ. 14-18). Additionally, it is a question of fact for the jury as to
whether the possibility of Dan-Sa plabing additional support beams for theA porch
on top of the retaining wall should have been foreseeablé to Respondents and

what effect, if any, this has on the proporﬁon'of the Respondehts' liability. See

S.C. Code Ann. § 15-38-15; Graham v. Whitaker, 282 S.C. 393, 399, 321 S.E.2d
40, 44 (1984). o

Furthermore, there is no basis in the record for the circuit court’s finding
that, as a matter of law, Dan-Sa had the opportunity to discover the buried debris
when it dug fdoters for the porch to a depth of tWo‘ feet. (R. p. 14 - 15). The
owner of Dan-Sa testified that during his work on the home he never had any
reason to dig deep enough to encounter the debris. (R. p.- 113, In. 8-23). The
circuit court did not cite, and the record does not contaih, any evidencé to

contradict this. Accordingly, there was no factual basis for this finding.
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V. A residential lot owner who constructs home foundation
footers on the lot and then sells it to a builder to complete
construction of a speculative home owes a duty of care to a
subsequent owner of the fully constructed home.

Finally, the circuit court erred in holding that the Respondents did not owe

a duty to the Appellants, as fdreseeab»le subsequent purchasers of the home, to
exercise due care in subdividing'and clearing the property and furthering the
prdce‘ss of eonstructing a home they knew would be put into the stream of
commerce.

‘The record clearly demonstrates that Respondents acted as their own

general contractors in subdividing and preparing the site for construction of a

home in a specific location on the lot, directing and supervising the burial of tree

debris and then contracting for the construction of foundation footers. (see

discussion on pp. 24 herei”nabove). The Kershaw County building inspector

testified that by pulllng the bu1|d|ng permit the Respondents assumed
responsnblllty for their subcontractors working on the lot. (R. p. 148, In.1-2, 20—
22). Likewise, a permit disclosure form signed by Respondent Niemi recognized
that, in accordance With an applieable statutdry provision, S.C. Code Ann. § 40-
59-260(C) (1976, as amehded), “A[i]f_ you sell or rent a bpilding you have built
yourself within two years'after the construction is-eomplete, the law will presume
that you built it for sale.” (R. p. 172).

| Notwithstanding Oman’s assertion that the» Respondents intended to move
a modular home onto the lot and uee it as a residence, thebbuilding permft issued
to them indicates that by no later than July of 2007 they had changed their minds

and decided to construct a “stick built’” home. (R. p. 199), and obtained plans to
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do so. (R. p. 161,V1] 11). This corresponds with the same time that the footers
weré installed and approved by the County (R. p. 199), creating an ihference of
fact that at the time footers were installed the Respondents had already decided
not to use the lot for residencé i}n the modular home. :

Significantly, pursuant to and as consideration for the sale of the partially

-improved propérty to Dan-Sa, the Respondents also provided Dan-Sa the -

building permit and plans for a home to be built on the footjngs they had installed.
(R. p. 200). It is undisputed that “[tlhe location of the houseIWas clearly
established by the footings poured onvthe Iét prior to the lot being sold to Dan-
Sa.” (R. p. 185; R p. 12).' Prior to the transfer of the improved lot, construction
plans, and building permit, Oman represented to the owner of Dan-Sa that he
was in the constructioﬁ industry. (R. p. 87, In. 14-18).

The facts of this case are very diffevrent from those in Smith v. Breedlove,

377 S.C. 415, 661 S.E.2d 67 (2008) (“Breedlove’). In that case, the S.C.
Supreme Court held that a ‘homeowner who acted as general contractor in
constructing his own house and then lived in the house for several years did not

owe a duty of care to subsequent purchasers to use proper workmanship. Id. at

424, 661 S.E.2d at 72. The record in the case “showed that the Breedloves

intended to stay in that home for the remainder of their lives.” Id. at 419, 661
S.E.2d at 69. Thé .court reaso‘ned that “the crucial undisputed fact is that
Breedlove, when he constructed the residénce, did not build or plan to build the
home for anyone but his family. He simply did not owe a duty to any future

purchaser when no such sale was reasonably expected.” Id.
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Continuing its-ne‘gligénce analysis, thé Breedlove co‘ur't'.éxplaiinéd that

The key inquiry is foreseeability . . . . In our mobile society, it
is clearly foreseeable that more than the original purchaser
will seek to enjoy the fruits of the builder's efforts. The
plaintiffs, being a member of the class for which the home
was constructed, are entitled to a duty of care in construction . -
commensurate with industry standards. In the light of the fact
that the home was constructed as speculative, the home
- builder cannot reasonably argue he envisioned anything but
a class of purchasers. By placing this product into the stream
of commerce, the builder owes a duty of care to those who
will use his product, so as to render him accountable for
negligent workmanship. ' : :

Id. at 424-25, 661 S.E.2d at 72 (emphasis added) (quoting Terlinde v. Neely, 275
S.C. 395, 399, 271 S.E.2d. 768, 770 (1980)).

The court concluded that the defendant had no duty “[bJecause it was not

- reasonably foreseeable that Breedlove's home would be exposed to a known or

speculatiVe ‘class of purchasers’.” Id. at 425, 661 S.E.2d at 72. “In other words,
while possible that Breedlove's home would eventually be.purchased or occupied

by another oWner, this remote possibility, under the facts of this case, was not

reasonably foreseeable so as to create a duty on behalf of Breedlove.” Id. at 425,

661 S.E.2d at 73.

In contrast to the situation in Breedlove, it is beyond dispute that a builder

constructing a home for speculative sale owes a duty of care to subsequent

~ purchasers. Terlinde v. Neely, 275 S.C. 395, 399, 271 S.E.2d 768, 770 (}1980)

(second owners of house built on unstable soil could ‘bring a negligence claim

. against the builder). The unusual facts of the case on appeal are significantly

closer to Terlinde than to Breedlove. The key distinction is that, unlike the

Breedlove defendants, the Respondents did not convey a fully constructed home
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in which they had originally intended to reside indefinitely; instead, pursuant to

the contract of sale, the Respondents conveyed a partially improved lot along
with a building permit and plans to construct a hdme in a specific location on
éxistihg foote_rs.'A material part 'of what the Respondents transferred to Dan-Sa
was _the capability to continqe the specific construction process the Resbondénts
had started. At the time they did so, the-Respo_ndents clearly had no intention of
living in the completed home themselves. |
Accordingly, the Respondents undertook, in exchange for a significant
sales contract price, to enable and-contribute to the construction of a speculative
home on the lot for sale to a foreseeable class of future purchasers. in doing sc.)‘,

the Respondents assumed a duty to act with due care. See Madison ex rel.

Bryant v. Babcock Ctr., Inc., 371 S.C. 123, 136, 638 S.E.2d 650, 657 (2006).

This duty extended to future purchasers such as the Appellants. Linde, supra.
At the time Respondents undertook to provide Dan-Sa with plans and a
building permit for continuing construction of the home on the existing fobters, it
was hot too late to take measures to avoid the damages the home would
eventually sustain. Since only the retaining wall and footers were in place at that
point, the buried debris could have been removed prior to further construction. A
party’s duty of care includes acknowledging and correcting its own reasonably
' known errors. By way of analogy, a road'bed preparation contractor has a duty
not only to perform its work with due care, but also to exercise due care to

acknowledge deficiencies in the work before another contractor starts paving.
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' This‘ duty of care extends to foreseeably injured third parties. See, e.g., Dorrell v.

S. Carolina Dep't of Tfansp.,-36'1 S.C. 312, 318, 605 S.E.2d 12, 15 (2004).

Furthermore, -the circuit court erred in holding that the duty of cafe'
described in Terlinde is only applicable to the party that puts the “finishéd
p.roduct” of a complete home into the stream of commerce. (R. p 17). A party
undertaking to participate in a construction project hés a dﬁty of care revgardless
of whether it is the general contractor fesponsible for the entire structure at the

time it-is completed. E.g., Edward's of Byrnes Downs v. Charlestén Sheet Metal

Co., 253 S.C. 537, 542, 172 S.E.2d 120, 122 (1970) (roofing szcontractor owed

property owner duty of care in performing work). The incorrect rule applied by the

circuit codrt would be equally availing to a developer who negligently prepared a

.site and footers for a residential subdivision over concéaled organic debris and -
then conveyed the entire partially improved project to another developer for
completing construction of the homes. There is no basis in South Carolina Iaw: for
such an inequitable outcome.

Requiring that a party must have been responsible for the “finished
product” of a completed home in order to have tort liability would, in effect,
reinsert a privity requirement into the law of residential construction negligence,
because the party responsible for the overall construction of the home will almost
always be a general contractor in privity of contract with the homeowner. To the

contrary, the entire point of Terlinde is that privity is not a requirement for a

residential construction negligence claim. 275 S.C. at 399, 271 S.E.2d at 770.
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Accordingly, the circuit court erred in holding as a matter 6f law that the
Respondents had no duty to exercise care in subdividing and cléaring the
property and acting in furtherance of construction of the home.

CONCLUSION

For the foregoing reasons, the Appellants respectfully submit that the
Court should reverse the circuit court’'s grant of summary. judgme'nt and remand

the case for a trial on the numerous questions of fact presented in the record.
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