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ARRAIGNMENT

DEPUTY :

All Rise.
THE COURT:

All right. Thank you. Please
be seated.

Okay. Yes ma'am?

MS. LIVESAY:

Your Honor, we are here for a --
uh -- arraignment hearing with Mark Elliott prior to his
trial.

Uh -- He is looking at an
indictment for CSC Second with a minor, Your Honor. ..’

That is under 2010-GS-26-4327.

He is also loocking at two other
indictments, Your Honor, that have been true-billed, for
kidnapping.

That's Indictment 2009-3S-26-2889,
and CSC First, which is 2009-GS-26-2890, Your Honor.

These -- uh -- indictments do
qualify the defendant for life without parole.

He was served with notice that if
this were to be a trial and was convicted, the State has
put him on notice that it would be a sentence of life
without parole, Your Honor, due to his prior record.

THE COURT: -
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And -- And his record?
MS. LIVESAY:

Uh -- Your anor,:his prior record
is:

From 1957, he has a kidnapping, a
robbery, first-degree burglary, as weli as second-degree
sexual offense.

He did -- uh --

That was in 1997.

From what my understanding was, I
think he received quite a bit of time for that.

Uh -- He was recently released
from the North Carolina Department of Corrections -- uh

-- a little bit over a year ago.

THE COURT:
All right.
Uh -- Ms. Elliott --
DEPUTY :
| Stand up, sir.
THE COURT:

-- uh -- would you place Mr.

Elliott under oath.

(WHEREUPON: The defendant was

placed under ocath by the Clerk at 11:53 AM, November 15,

2010.)
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ARRAIGNMENT 10
THE COURT:
And -- uh -- Ms. Livesay, the
offer or the -- the State was willing to let him plead
to?

MS. LIVESAY:

Your Honor, the first offer from
the State was for a CSC First. And the offer was for 20
years.

That -- That obviously was the
offer prior to trial, Your Honor.
THE COURT:

All right.

Mr. Elliott -- uh -- you are
represented by Ms. Knowles and Mr. Hazéard, I believe.

Is that correct?
DEFENDANT :

Yes, Your Honor.
THE COURT:

And you've been incarcerated for
how long now?
DEFENDANT :

Uh -- 18 months.
THE COURT:

And I would assume that Mr. -- uh

-- Hazzard and Mr. -- and Ms. -==uh -- Knowles -- have --

——
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ARRATIGNMENT 11

uh -- had an opportunity to share with you the discovery
materials in this case?

That is, the evidence thqt the
State has against you?
DEFENDANT:

Yes sir.
THE COURT:

So you know what evidence the
State intends to produce at this trial?
DEFENDANT :

Yes sir.
THE COURT:

Uh -~ Mr. Elliott, do you
understand that if the allegations of the State are
proven, that I will have absolutely no alternative but to

give you a life sentence without the possibility of

parole?

Do ycu understand that?
DEFENDANT :

Yes, Your Honor.
THE COURT:

You understand that you would
serve the balance of your natural life in the prison
systems for South Carolina?

Do you understand that?2__
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ARRAIGNMENT 12

DEFENDANT :

Yes sir.
THE COURT:

Okay.

Now it's my understanding that the
State would allow you to enter a plea for criminal sexual
conduct in the first degree.

You're not making any
recommendation now; is that right?
MS. LIVESAY:

Your Honor -- uh -- we won't make
a recommendation as to the sentencing sheet.

But of course, we will be asking
The Court for an amount of time over the 20, considering
at this time, we've prepared for trial.
THE COURT:

I understand that.

But you would allow him to plead
to the one charge?
MS. LIVESAY:

I'm sorry, Your Honor.
THE COURT:
| The criminal sexual conduct first
degree?

MS. LIVESAY:

9
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MS. LIVESAY:

ARRATGNMENT 13
Yes sir.
All right.
Of -- Of course at this point, if

we are talking about any sort of pleas from the State, it

would have to be straight up to all of the pending

indictments that we're here for.

And obviously, we'd be asking for

more time than the 20 years.

THE COURT:

without parole?

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

THE COURT:

But you would withdraw the life

Yes sir.

Okay. You understand that?
Yes sir.

All right.

So, Mr. Elliétt, do you -- ha&e

you had an opportunity to discuss with your attorneys

what that means?

DEFENDANT:
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ARRAIGNMENT , 14

Yes, Your Honor.
THE COURT:

Do you understand that you have an
oppbrtunity here that will go away whenever trial begins
to avoid life without parole.

Do you understand that?

DEFENDANT :
Yes, Your Honor, I do.
THE COURf:
Okay. '
Now have you made a decision as to

whether to accept that or reject that?

DEFENDANT :

Not really. I don't have --
THE COURT:

Do you understand, Mr. Elliott,
that -- and we're about to begin this trial -- no

guestion about that.

The jury panel is downstairs being
set aside for me right now.

We are going to trial.

That if we begin this trial, the

State will not withdraw its notice of intent to seek life

without parole.

If we begin this trial, even if
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ARRAIGNMENT 15

you were to plead -- even if you were to plead -- I would

have no alternative other than to impose that life

sentence.

Do you understand that?
DEFENDANT :

Yes sir.
THE COURT:

Your opportunity to have life
without parole withdrawn is prior to trial.

Do you understand that?
DEFEﬁDANT:

Yes, Your Honor.
THE COURT:

You -- And -- And your attorneys
have talked to you about that?

Do you understand that?
DEFENDANT : |

(Nods in the affirmative.)
THE COURT:

Is that correct? Your attorneys
have discussed it with you?
DEFENDANT :

Yes sir.
THE COURT:

All right.
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ARRAIGNMENT 16

Now, I asked in a pretrial
conference if Mr. Hazzard has explained that to you; and
he tells me that he has even provided you with copies of
the statute that impose that, and has gone over that with
you.

Is that right, Mr. Hazzard?

MR. HAZZARD:

That's right, Your Honor.
THE COURT:

And you, without a doubt,
understand that?

DEFENDANT :

Yes sir.
THE COURT:

Do you understand that if we begin
the trial, it is not my choice to tell the State that
they must withdraw the notice of intent to seek life
without parole?

I have no control over that; Ms.
Livesay does.

And Ms. Livesay has made it very
clear on this record that that will not happen.

Do you understand that?
DEFENDANT :

Yes sir.
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ARRAIGNMENT 17

THE COURT:

All right.

All right.

I would .assume then,-that you're
going to engage in other conversations with Mr. Hazzard
about this?

DEFENDANT:

Yes sir.
THE COURT:

You understand that at one
o'clock, we're going to come back in here, and we're
going to start the motions in this case.

Do you understand that?

THE COURT:

Yes sir.
THE COURT:

Uh -- We're going to hear the
pretrial motions.

Essentially, that's the start of
this trial.

Do you understand that?
DEFENDANT:

Yes, Your Honor.

THE COURT:

I want to make certain that you're
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ARRAIGNMENT 18

clear about that. That's one hour from now.

You understand that?
DEFENDANT :

(Nods in the affirmative.)
THE COURT:

All right, Mr. Elliott, I hope
that you will is just make the right decision.

I have not heard the evidence in
this case.

The attorneys have briefly
explained to me what will be presented in this -- in this
trial.

Uh -- I kﬁow what motions or what
issues are going to come up in the motions.

Uh -- I don't know about all the
evidence.

I don't know whether this is a
good deal for you or a bad deal for you.

But what I do know is, that we're
at a critical point. And that, if you are to get the
advantage of having life without parole taken off the
table, you're going to have to act quickly and
decisively.

And I hope that you would follow

the recommendations of these tow fine attorneys that you
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ARRATGNMENT ' 19

have.

I know both of them. I know them
both to be excellent attorneys.

And I -- I hope that they are
giving you good advice.

And I hope that you are following

their advice. Because that is what makes our system

work.
Uh -- Tt's entirely up to you.
Is that all we have to do right
now, Mr. -- uh -- Mr. Hazzard?

MR. HAZZARD:
With regard to -- uh -- this basic
arraignment, yes sir, Your Honor.
THE COURT:
Okay.
MR. HAZZARD:
I mean, there ére other matters.
Uh -- Are you prepared to do
anything else with regard to Mr. O'Bryant's video, or --
MS. LIVESAY:
As far as?
MR. HAZZARD:
Are you prepared to address the

issue of my objections during Mr. O'Bryant's --
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ARRAIGNMENT 20

MS. LIVESAY:
As far as Mr. O'Bryant?
MR. HAZZARD:
Yes ma'am.
MS. LIVESAY:
Uh-huh. I would have to go
downstairs and get the projector and put it up, if he

asked me to do that, so --

‘MR. HAZZARD:

Uh -- I would ask at this time,
since 1t now appears to be approximately noon, that if
The Court were so inclined that if we were to take a
break until one o'cloék, that would give Ms. Knowles and
I a chance to sit and speak again with Mr. Elliott
regarding this matter.

THE COURT:
All right.
MR. HAZZARD:

Thank Your Honor.
THE COURT:

Thank you.

MS. LIVESAY:

Thank Your Honor.

THE COURT:

Okay.

N
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We'll see everybody at one
o'clock.

(WHEREUPON: The court was
declared in recess at 2:02 PM, November 15, 2010.)

(WHEREUPON: The court was called
to order by the Bailiff at 1:08 PM, November 15, 2010;
and all pertinent parties, along with their counsel, were

back and present in the courtroom.)

DEPUTY:

Order in the court. All Rise.
THE COURT:

Thank you. Thank you.

Thank you. Please be seated.

All right.

Mr. Hazzard, Ms. Livesay, Ms.
Knowles?

(WHEREUPON: Counsel for each party
conferred off the record with The Court at the bench at
1:09 PM November 15, 2010.)

THE COURT:

All right.

Why don't we have first?
MR. HAZZARD:

Okay, Your Honor.

- 4 First of all -- uh -- when we got
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MOTIONS IN LIMINE 22

back here at one o'clock, Ms. Livesay notified me that

she had some discoverable documentation that had not been

turned over heretofore.

At this point, the Defense request

that there be a determination made as to whether there is

any other discoverable
provided. And we also
provide before now.
THE COURT:

have?

MR. HAZZARD:

yet.

THE COURT:

MR. HAZZARD:

it at some point.

MS. LIVESAY:

just ran me or gave me

Lo TN

documentation that has not been

ask for sanctions for failure to

She --

All right. What -- What do we

What -- What was turned over?

She -- It hasn't been turned over

Oh, okay.

She said she'd make me a copy of

Your Honor, the -- uh -- detective
a report.
'All it is, is a -- It looks like

N
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the report from the police department showing just the
kind of -- the timeline of when police were called -- uh
-- when that they were advised, that he's notifying the
on-call detective.

It's basically notes as to when
Horry County PD was being notified and made a visual on
the suspect.
THE COURT:

Well, let me tell you --
MS. LIVESAY:

So, basically -- Yes, Your Honor?
THE COURT:

It's a radio log, essentially,
isn't it?

(No response.)
THE COURf:

It just seems to be a timeline.

All right, Mr. hazard, have you --
have you seen it? Here.
MR. HAZZARD:

No sir, 1 Havén't seen it.

Uh -- I would point out to The
Court that Ms. Knowles filed a notice and motion for
production of specific evidence and disclosure of

witnesses, and.served that on the prosecutor's office on
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Augpst 6, of 2009.

That, that request says, in
pertinent part, that we request to make available for
purposes of inspection and copy any and all police
reports relating to the investigaﬁion and the
circumstances surrounding the crime which the defendant
is charged with, including any and all statements taken
from the witness -- from witnesses and the defendant; a
supplemental request that asks for specific things; and
then in an umbrella fashion, says: any other discoverable
documentation in your position; was made on September 8th
of 2009.

I am now informed that there is
this documentation in the custody of the police -- has
been in the custody of the police since June 29th, of
2009, that they have failed and refused to provide.

THE COURT:

All right.

Well look at it, and -- and tell
me if your client is prejudiced in any way --

MR. HAZZARD:

Your Honor, our position is, of
course --
THE COURT:

L9

-- by not providing -- by not

N
)
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MOTIONS IN LIMINE 25

having that.
MR. HAZZARD:

-- of course we are prejudiced
because they have failed to comply with discoygry.
MS. LIVESAY:

Your Honor --

THE COURT:

Well --
MR. HAZZARD:

That, that in and of itself --
THE COURT:

I under --

MR, HAZZARD:
-- 1is prejudicial.
THE COURT:
I understand that; but --

MS. LIVESAY:

Your Honor, if -- if I may?
Uh -- Mr. Hazzard actually came
over to my office twice, looked through -- uh -- the

entire file; my file, all the recordings; everything I
had in my possession at that time.

Uh -- Detective Abercrombie just

" handed that over to me right then.

~: It's definitely not prejudicial to
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MOTIONS IN LIMINE 26

the defendant.

And, in fact, it notes that -- uh

THE COURT:

Do you even intend to offer it?
MS. LIVESAY:

No. 1It's no evidence.
MR. HAZZARD:

And Your Honor --
MS. LIVESAY:

It's just notes from the Horry
County PD.
MR. HAZZARD:

Your Honor, our position is:

It's not an -- Discovery does not
require that it be something the State intends to offer.

It is with regard to all
discoverable evidence within the possession of the State.
THE COURT:

I don't know that it's evidence.

I mean, evidence of what?

Itfs just a --
MR. HAZZARD:

It is a document generated by a

state agenéy with regard to the crimes for which my

) )
=~
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client is charged.
THE COURT:

Well, there are several things
that I can do.

Uh -- Tell me which?
MR. HAZZARD:

‘I have requested sanctions, Your
Honox.

And as The Court Well knows, this-

is not the first time that --

- THE COURT:

You want me to suppress that?
MS. LIVESAY:

Your Honor, the fules states that
documents and tangible objects.in possession, custody, or
control of the State, and materials for the preparation
of the defense.

I do not believe that this is
material; because everything on that document --

THE COURT:

And that's what I'm asking you.
MS. LIVESAY:

-- has been provided in video.

I mean, the entire --

THE COURT: S,
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Is there anything there that -- uh
-- that would be material to your defense in any form or
fashion?

MR. HAZZARD:

Well Your Honor, since it was
handed to me approximately 30 seconds ago, I really don't
know.

THE COURT:

Well --
MR. HAZZARD:

And that's the whole point of the
discovery process.
THE COURT:

Well, I'm going to give you some
time to look at, then.

We'll go on with the other matters
and then I'll let you re-address this tomorrow morning
before we pull the jury.

You know, if there's something
there -- uh -- uh -- Essentially there -- there could be
no end to -- to what might come under the umbrella of
discoverable evidence.

Uh -- That's nothing more than a
-- a timeline; or whefe the officer made notes.

- Does it contain anything relevant
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at allz
It's just --
MR. HAZZARD:
Again, I don't know. I haven't

read it vyet.

What I know is that:

Discovery says that if there's

documentation in possession of the State, or the State's

agencies, that relates
view it.
THE COURT:

MR. HAZZARD:

think it's inculpatory

THE COURT:

MR. HAZZARD:

relevant.

that call.

THE COURT:

to this case, I actually get to

I understand.

And I get to decide whether I

or not.
And -- And you have it now.

And for Ms. Livesay to say:

Well, we don't think it's

Your Honor, they don't get to make

I -- I understand.
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But you have it now.

- MR. HAZZARD:

You want me to --
THE COURT:

-- what -- what -- what I do with
it depends on the nature of the document.

You know, if -- if it's something
that's absolutely irrelevant?

In some cases, I could suppress
thg document .

She says:

I'm not even going to introduce
it. I don't have any -- any intentions of introducing
it. Uh -- It's not evidence as far as anything that I'm
going to use.

Now, if you show me where -- uh --
this document contains material that's not been made
available to you that goes to your defense or something
that you should -- you should have been given so you can
prepare your -- your defense.

If there's anything relevant in
there to your defense -- you know -- I may consider
continuing the case.

~Jh --

o
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MR. HAZZARD:

Well Your Honor, considering a
great deai of the discussion and interrogation that goes
on between Detective Abercrombie and Mr. Elliott has to
do with an alleged timeline, it would have been very
helpful for me in my preparation for trial had I known
what timeline the North Myrtle Beach Police Department
had as part of their records --

THE COURT:
But --
MR. HAZZARD:

-- prior to today.
THE COURT:

-- don't these types have time and
all on them as well? I mean, they're standard police
tapes. |
MR. HAZZARD:

Your Honor, the police tapes in
and of themselves don't tell us everything we need to
know.

For instance:

Based on these tapes --

THE COURT:
Well, what I'm going to do --

MR. HAZZARD:

Lo B
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-- we -- based on these tapes, we
subpoenaed a -- an officer by the name of Bob Rogers.

Bob Rogers called me on Friday and
said:

I don't understand why you

‘subpoenaed me because my patrol car video cam is on

there; but I'm telling you, I wasn't driving the car that
night.
So just because there's something

on the tape doesn't make it so.

THE COURT:

Okay.

Well, what I'm asking you to do,
Mr. Hazzard is -- is this:

I'm going to give you time to go
over there --

MR. HAZZARD:

Thank you.
THE COURT:

-- and tell me if there's anything
on there that you feel was -- uh -- exculpatory, or is

there anything on there that was essential to your
preparation of the defense?
I'll consider continuing the case.

MR. HAZZARD: -
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All right.
THE COURT:
If -- If -- She tells me she's not

going to introduce it into evidence, so I'm not going to
consider -- uh -- a sanction as -- as -- uh --
suppressing it.

There's no need to do that.

Tell me -- Tell me something about
that piece of paper.

Is it nothing more than a scrap of
paper; or does it have something on it that's relevant?

And were you given an opportunity
to go through her file?

MR. HAZZARD:

Yes sir. And that's not the
point.

The last I heard, the North Beach
Poliée Department was an entityvof the State -- was an
entity --

THE COURT:
| I understand that.
MR. HAZZARD:
-- that is a charging entity in
this State.

Now, the fact that,.for some
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reason, the prosecution doesn't obtain everything they
have for the purposes of discovery is beyond my purview.
THE COURT:

Uh-huh. I understand that.
MR. HAZZARD:

I have absolutely no control over
that.

Now, 1f The Court wants me to sit
down right now and review this document --
THE COURT:

No, I want you to -- I'm telling
you:

I'm reserving ruling on this.

I'm going to give you a chance
over night, if you want it --

MR. HAZZARD:

Uh-huh.
THE COURT:

-- to do it.
MR. HAZZARD:

Okay.

I believe that one of the --
THE COURT:
And tell me if there's any way in

the world -- I mean -- how you fe&% that you are
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prejudiced here?

What information is available

35

there that's contrary to information that you've already

been provided or is -- or pertinent to your defense?
Just tell me.
MR. HAZZARD:

It is already my understanding,
and Ms. Knowles is whispering in my ear, that she is
concerned with -- And Ms. Knowles will be handling the
various Jackson V. Denno hearings. |

And she already ihdicates to me
that there are some things about this document that
concern her as far as the Jackson V. Denno hearing.
THE COURT:

Well, Ms. Knowles hasn't even
looked at it yet; has she?

MS. KNOWLES:

No.
MS. LIVESAY:

Your Honor, I don't see how the
document is material due to the fact that all the
information that's in that document is either on the
video or it's in the report of the officer.

THE COURT:

What -- What you asking me. to do,
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Mr. Hazzard?

I guess you're -- you're looking
for the ultimate sanction, dismissal of the case.

I mean, what other sanction are
you looking for?
MR. HAZZARD:

Well, there many, many, sanctions

within the -- uh -- decision power of the court, such as

THE COURT:

Such as?
MR. HAZZARD:

-- such as -- fining individuals
for knowing and willful violations, you know.

That has been done in this
courthouse before.

THE COURT:

I mean --
MR. HAZZARD:

I mean, my point 1s, Your Honor,
this isn't the first time this has happened. And unless
somebody does something, it won't be the last.

It is blatantly -- blatantly
unfair --

THE COURT: =

4w
~
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Uh-huh.
MR. HAZZARD:
-- for the prosecution to show up
with documentation in hand the day of the trial, and say:
Oh, by the way, we've got this.

That is blatant .trial by possible

ambush.

And then to ask me:

Well, is it relevant or not? 1Is
it -- Is it whatever?

I don't know. I just got it.
THE COURT: |

And if you can show me that it is,
I'11 consider that sanction. I'll certainly consider
it.

But, if it's nothing more than the
State, out of an abundance of caution, turning over every
thing that might pbssibly be congidered as material, when
in fact it's not, I'm not going to go there.

Now, if you can show me that this
is a material document; this is important; this is
something they should have turned over to you; it's
material for your defense; and it calls for a
continuation of this case, in fairneés to your client,

I'l1l] -- I'm going to impose sanctions on somebody for .not
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doing it.
MS. KNOWLES:

Your Honor --
THE COURT:

But --

MS. KNOWLES:

Your Honor, at the very least, can
we at least have ten minutes to look over this --
THE COURT:

I'm giving you --

MS. KNOWLES:

-- before the Jackson V. Denno
hearing?
THE COURT:

Okay. All right. We'll
certainly do that.

We'll -- And then, I'll give you
another opportunity to tell me what you think about it;
okay.

I want to be as fair as I can be
to you. But in the -- in the same vein, I -- I want to
be as fair to the State as I can, you know.

I look at the document and wonder:

What relevancy is has to -- to

Lo VN

your defense?
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Perhaps it does and perhaps you
can tell me what it -- what relevance it has to your
defense.

MS. KNOWLES:

What -- What I'm concerned with is
the fact that statements were made by my client to
officers; and a lot of what is important as to what they
knew before they located him --

THE COURT:

Well, I'll tell you this -- and
I'l1l tell Ms. Livesay this:

If that timeline contains other
statements that were made by your client, other than the
four that we had discussed in pretrial; they we are about
to have a Jackson V. Denno hearing on -- something
totally'new -- I'm not going to allow it.

Now, do you have something other
then those four times that they talked with him that were
videotaped?

I mean, are you talking about:

They had another conversation with
him?

MS. KNOWLES:
I mean, not that I'm .aware of.

But, I'd like to know what information they had to base
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the stops off of, and that's here.
MS. LIVESAY:
That's going to come out in

testimony, Your Honor.

THE COURT:

They're -- They're going to have
to testify to that.
MS. KNOWLES:

But --

THE COURT:

I mean, wasn't there a BOLO?
Wasn't there unprovoked flight?

I believe it's Illinois versus
Ward -- Wardlow that says:

Hey, that gives you enough for a
Terry-type stop.

MS. KNOWLES:

Your Honor, there was some
question as to when the stop was made, whether there was
a female victim.

And one of the officers believed
that there was a female victim that exited the wvehicle.

And this further supports that,
because it's in writing --

MS. LIVESAY: =
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Your Honor --
MS. KNOWLES:

-- that there was a female.
MS. LIVESAY:

-- all of this is on video.

The fact that another officer saw
and thought there was a female in a vehicle, that's on
the video.

THE COURT:

And Ms. Knowles, didn't you tell
me in -- in pretrial that your client told the officer
that the female had fled in the other direction --

MS. KNOWLES:

Not until --
THE COURT:

-~ and on reviewing the wvideotape,
that was not the case.
MS. KNOWLES:

Not until he was prompted, Your
Honor.

THE COURT:

Not £il11 he was prompted?
MS. KNOWLES:

He did not come up with that

story.
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The client -- or the -- uh --

officer suggested it to him.

THE COURT:

MS. KNOWLES:

THE COURT:

MS. KNOWLES:

Suggested what?

That there was a female --

Uh-huh.

-- that was in the wvehicle. He

then went for that story.

THE COURT:

MS. KNOWLES:

she exited when he did.

\
THE COURT:

for female?

MS. KNOWLES:

THE COURT:

reasonable assumption,

the minds of these offices,

Which story? That the female ran?

That she was in the vehicle and

Weren't -- Weren't they looking

Yes.

Wasn't there reasonable --

or -- or the -- uh -- at least in

that there was a -- a female™
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with the defendant?
MS. KNOWLES:

that maybe there was.
MS. LIVESAY:

THE COURT:

there was a -- I mean,

MS. KNOWLES:
THE COURT:

MS. KNOWLES:

That was reasonable, yes.

But this further supports the idea

I mean, I don't know.

Your Honor --

Well, doesn't the video show that

didn't you tell --

That -- That --

-- Didn't you tell me that.

-- That's confusing, because it

was such a high, I guess, graphic situation.

MS. LIVESAY:

He was exiting.
Officers are running.
There's a lot of confusion.

You can't really tell that.

Your Honor, there's a -- just to

clarify -- there is a video of Mr. Elliott's car from the

43
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failure to stop for Horry County.

That video goes on Mr. Elliott.

He takes off ruﬂning.

That video runs on that car the
entire time for 45 minutes; and nobody ever getg in and
out of that car except the officers that are looking for
the supposed missing girl.

All of this information is on that

“video.

There's 4 in-car camera videos
from every angle of what's going on that night; and all
of them have audio and video recordings.

MS. KNOWLES:

You can not hear, on the three CDs
that I was given -- the DVDs -- you cannot hear --
Outside of the mumbling of a couple of officers and radio

static, you can not make clear anything, really

THE COURT:
All right.
MS. KNOWLES:
-- as to what he said.
THE COURT: |
Well, Ms. Knowles, I'm going to
give you time to look at it, tell me if there's a

discrepancy you need to further explore; and we'll see

N
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what we can do with it; okay?

Look at it and see.

And we'll -- we'll be at ease; so
you can do that if you wish.

You can even go back and talk with
your client about it.
MS. KNOWLES:

I mean, I'd prefer to be fully
prepared.

Can we take 10 minutes, Your
Honor?
THE COURT:

I told you, you could.
MS. KNOWLES:

Oh, I just didn't know if you

meant --
THE COURT:

Do you want to go back up into --
uh -- the lockup with your client --

MS. KNOWLES:

Yes sir.
THE COURT:

-- 80 he can look at it as well?
MS. KNOWLES:

Yes sir.
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THE COURT:

Very well; let's go ahead and do
that; okay.

In fact, I'll give you 15 minutes.
We'll be back at -- uh -- 20 of.
MS. KNOWLES:

Thank you.
THE COURT:

All right. We are at ease.

(WHEREUPON: The court was
declared in recess at 1:27 PM, November 15, 2010.)

(WHEREUPON: During the recess,
the court reporter per The Court's instructions marked a
DVD as Court's Exhibit Number 1.)

(WHEREUPON: The court was called
to order by the Bailiff at 1:42 PM, November 15, 2010;
and all pertinent parties, along with their counsel, were
back and present in the courtroom.)
BAILIFF:

All Rise.
THE COURT:

All right. Thank you. Please
be seated.

Okay. All right, Mr. Hazzard or

Ms. Knowles?

47
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All right. I'll hear from you.

MS. KNOWLES:

We've had a chance to feview this
additional evidence with -- uh -- our client and we're
ready to proceed forward, Your Honor.

THE COURT:

All right.

And I wogld, for the record, point
out that Criminal Rule 5(a)2, which deals with
information not subject to disclosure says that:

Except as provided in Paragraphs
A, B, and D, which relate to statements by the defendant
-- uh -- defendants by record -- uh -- and reports or --
of examinations and test -- There are certain things that
are not subject to disclosure.

And it very clearly says that:

The rule does not authorize the
discovery or inspection of reports, memorandum, or other
internal prosecution documents made by the attorney for

the prosecution or other prosecution agents in connection

-with the investigation or prosecution of the -- of the

case, or, of course, statements made by prosecution
witnesses.
And I believe, looking at that

document, that's exactly what we have.
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We have a memorandum that was
prepared giving a timeline of the actual -- uh -- events.

It was something compiled by the
prosecution agents following -- uh -- this case, and
after the investigation was begun.

Uh -- I don't even think it was
subject to -- uh -- discovery.

I --
MR. HAZZARD:

Your Honor, my understanding is
that that report, or that timeline,uwas actually

generated as a part of the 911.

THE COURT:

Is that what it is?

I don't know.

I don't think it is. I think they
got -- “

MR. HAZZARD:

That's one of the problems --
THE COURT:

-- I think that they --
MR. HAZZARD:

-- Your Honor, with them not
disclosing it.

THE COURT:
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- I -- From what I looked at it,
it's got everything, not just the 911 call.
MS. KNOWLES:

Weil, my main concern was just the
information that was included that obviously was what the
policebofficers relied on in stopping my client.

THE COURT:

All right.

But in any case, you're ready to
go forward?

MS. KNOWLES:

Yes sir.

THE COURT:
All right. Let's go forward.
Now, what is the -- the first

matter we're going to take up, Mr. Hazzard?
MR. HAZZARD:

Your Honor, first of all, the
Defense would like -- uh -- like to clarify.or make the
motion to clarify the charges that the State is
proceeding on.

When we discussed this matter in
chambers as a form of a pretrial conference, it was my
understanding that the prosecution was not proceeding on

three counts of attempted armed robbery, those being
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Indictments Number 2009-GS-26-2885, 2886, and 2887.

And I'm requesting clarification
on that at this time.
THE COURT:

My understanding is the State will
proceed under criminal sexual conduct second degree with
a minor, kidnapping, criminal sexual contact in the first
degree, and failure to stop for a blue light.

Is that correct?

MS. LIVESAY:

Yes sir, failure to -- The only
two that we added -- not added, but included today -- was
the failure to stop and resisting on top of two CSCs and
a kidnapping.

THE CQURT:

All right. So, in addition --
MS. LIVESAY:

We're not going forward on the
armed robbery.

THE COURT:

-- in addition to what I just
said, then there is a resisting arrest as well?
MS. LIVESAY:

Yes sir.

THE COURT:
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Is that an "A" resisting, or a
Section B resisting?
MS. LIVESAY:

I believe that it's Section A,
Your Honor. But let me double check.

THE COURT:

51

Where there is no assault, right?

MS. KNOWLES:
That's correct, Your Honor.

MS. LIVESAY:

Your Honor, I am going to have to

get a copy of the indictment from the court. I believe
the --
THE COURT:
Let me look real quick.
MS. LIVESAY:
-- Clerk of Court has that true-

billed copy, Your Honor.

THE COURT:
All right.
Let me -- Let me be clear here.
There is an indictment which is

" Indictment Number 209 -- or 2009-GS-26-2889 for

kidnapping on or about June the 29th, of 2009.

I have an indictment for criminal
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sexual conduct with a minor second degree on that same
date. This is indictment number 2010-GS-26- 4327.
is that right?
MS. LIVESAY:
Yes sir.
THE COURT: o

I have an indictment for criminal
sexual conduct; again the same date. And I assume that's
in the first degree?

Is that right?

MS. LIVESAY:

Yes sir.
THE COURT:

That indictment is 2009-GS-26-
2890.

MS. LIVESAY:

Yes sir.
THE COURT:

I have an indictment for failure
to stop for a blue light or siren. And that is 56 5 --
Section 56-5-750(b)1.

Now, my understanding -- Section B
involves the assault of a police officer.

Is that correct?

MS. LIVESAY:

)
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Yes sir.
THE COURT:
Your indictment does not alleged
that.

MS. LIVESAY:

@ No sir.
THE COURT:
Okay.
Your indictment alleges that:
On June 29th, 2009, while
operating a motor vehicle -- uh -- did refuse to -- uh --

and failed to stop his vehicle when signaled by law
enforcement vehicle by means of siren and flashing light
in violation of -- of section.

Uh -- What do you say about that?
MS. LIVESAY:

That's vague, Your Honor.

Uh -- Those are the facts.

The facts in the indictment -- the
summary of the facts that the State plans on moving
forward.

We plan on making no testimony or
allegations that Mr. Elliott assaulted any of the
officers.

THE COURT:
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All right. Very well.

That would be a lesser included.

All right.
And -- uh -- I have an indictment
for -- uh -- resisting arrest on June 29th, 2009 -- uh --

alleging that:

He did knowingly and willfully --
uh -- pose -- or resist an arrest when he knew or
reasonably known -- uh -- knew that -- uh -- by one he
knew or reasonable should have known was a law-
enforcement officer.

And again, no. That is Section A;
okay.

MS. LIVESAY:

Yes sir.
THE COURT:

Uh -- And again -- And I misspoke
a moment ago.

I -- I was trying to get the
resisting arrest.

But that is Section A, which does
not involve any sort of assault.

All right.

Now, Mr. Hazzard, do you have any

doubts as to what your -- uh -- the State intends to go
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forward on?
MR. HAZZARD:

No sir.

It's my understanding thatvthey do
not intend to proceed on the three counts of attempted
armed robbery.

THE COURT:

All fight. Is that correct?
MS. LIVESAY:

That is correct, Your Honor.

THE COURT:

All right.

So we're not going forward on
that. But you are going forward with life without
parole?

MS. LIVESAY:
Yes sir.
THE COURT:

Okay. All right.
MR. HAZZARD:

Ckay. At this time, Your Honor,
the Defense makes a motion.to suppress the search warrant
issued in this case.

And actually, there were two

—~search warrants that we received some discovery
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regarding.

Uh -- The basis of the motion is
this:

On the documentation that the
Defense received, only one of the search warrants, in the

"Reason" section of the affidavit in support of --

THE COURT:

Can you help me out, Mr. -- uh --
Hazzard, and tell me -- uh -- what the search warrants
were issued for?

What area or -- or premises was
sought to be searched?

Uh -- What was recovered?

Just tell me something about them.
MR. HAZZARD:

Okay, Your Honor.

The North Myrtle Beach Police
Department -- uh -- Detective Abercrombie -- requested a
search warrant.

He wanted to search Mr. Elliott's
1991 Toyota wvehicle.
THE COURT:

All right. His vehicle; okay.
MR. HAZZARD:

Okay. He wanted -- The
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description of the property sought indicates he was
looking for cell phones, tire iron, clothes, latent
evidence linking the vehicle to CSC armed robbery and
kidnapping through the arrest of Mark Alan Elliott.

That's what it séys with regard to
"description of property sought.® |
THE COURT:

All right.

MR. HAZZARD:

The description of premises,
again, is with regard to the 1991 Toyota burgundy
vehicle. |

Now, below that, as The Court
knows, there's a "Reason for the affiant's belief that
the property sought is on the subject premises.

And what it says, simply, is:

See-appendix.

It doesn't indicate in any way
shape or form -- uh --

THE COURT:

And who issued the search warrant?
MR. HAZZARD:

One of the North Myrtle Beach City

Judges.

- The copy that I was provided --
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and again, there two search warrants -- but, it looks
like it says "Kerry R. Smith."
And there's a search warrant was

issued on July 1lst of 2009.

THE COURT:

All right.

Was there -- uh -- an appendix
attached to it, Ms. Livesay? I mean --

MS. LIVESAY:

Your Honor, on the search warrant
was --
THE COURT:

What affidavit was provided for
the magistrate?

MS. LIVESAY:

I'm sorry, Your Honor.
THE COURT:

What was provided to the
magistrate?
MS. LIVESAY:

Uh -- The officer provided the
affidavit, Your Honor, as well as the search warrant, as
well as the return.

Uh -- From my understanding,

Detective Abercrombie provided the magistrate with this

o
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information presenting the probable cause for the
warrant.
THE COURT:

And -- And what information is
that? |
MS. LIVESAY:

I'm sorry, Your Honor.

THE COURT:

What information?
MS. LIVESAY:

He basically included the -- uh --
entire incident, Your Honor.

There's six paragraphs, including
from the time of the incident report that was taken from
the victim until the time that included pulling over the
defendant until after the -- uh -- the actual interview
with all the witnesses and the defendant.

THE COURT:
All right. Is -- Is --
MS. LIVESAY:

So he included all of those.
THE COURT:

Ckay. Is -- Are you telling me
that that is Appendix A, or what was attached to the

warrants? _
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MS. LIVESAY:

for searching the car.

I'm telling you that was his PC

It was after talking with the

witnesses and the defendant and collecting there stories,

he then had probable cause to search the vehicle.

THE COURT:

Is her here?

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

THE COURT:

and see whether or not

magistrate.

MS. LIVESAY:

the stand, Your Honor?

THE COURT:

wants to hear.

Well, let's hear from him. And --

I'm sorry, Your Honor.

Is -- Isn't Mr. Abercrombie here?

Yes sir. He's right here.

Well, why don't we hear from him

that's what he provided to the

Okay. Let -- Can I call him to

Certainly.

I mean, that's what Mr. Hazzard

2
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WHEREUPON: DETECTIVE ABERCROMBIE
WAS DULY SWORN FOR VOIR DIRE AND TESTIFIED UNDER OATH AS
FOLLOWS :
CLERK:

Thank you. Please be seated;

If you will please state your full
name and spell your last name?
WITNESS:

My first name is Vance -- uh --
last name is Abercrombie; A-b-e-r-c-r-o-m-b-i-e.

VOIR DIRE EXAMINATION BY MS. LIVESAY:

Q. And where you currently employed?
A. North Myrtle Beach Department of Public Safety.
Q. And what are your responsibilities at the North

Myrtle Beach Police Department?

A. I'm an investigator.

Q. And how long have you been an investigator?

A. Approximately 8 years -- 9 years, somewhere in
there.

Q. Okay. And what kind of training have you undergone

as an investigator?

A, I've been to -- uh -- Colombia to the Criminal
Justice Academy School for Investigators, and I've also
been to the Sirchie School for -- uh -- Crime Scene -- uh

-- Technology. =.
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Q. Okay. Are you familiar with the case that we're

here today foxr?

A. I am.

Q. Are you the Lead Investigator on that case?

A. Yes, I am.

Q. What did your investigation entail?

A. Uh -- The whole -- From the very beginning?

0. (Nods in the affirmative.)

Q. The -- uh -- It -- It started with a phone call from
-- uh -- the North Myrtle Beach Dispatch.

I was the investigator who was on

call that week.

And when -- Basically, when you're
on call, anything that happens after -- uh -- say five
o'clock in the afternoon -- uh - that reguires an

investigator, I would be the one called from my
residence.
MR. HAZZARD:

Objection.

Your Honor, I realize we're here
for a motion hearing.

My understanding is that for the
purpose of this specific notion, the issue is not with
regard to what he knew; it's with regard to what he

providéd to a magistrate.

»
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MS. LIVESAY:
Your Honor, the issue -- I will --
I'll get to it, Your Honor.
THE COURT:
Okay.
MS. LIVESAY:
I will. TI'll guicken it up.

VOIR DIRE EXAMINATION BY MS. LIVESAY CONTINUED:

Q. "Uh -- Do you remember obtaining a search warrant?
A. Yes, I do.
- Q. And -- uh -- what was the process you underwent in

obtaining the search warrant in this case?
A. Uh -- I interviewed -- uh -- the defendant -- uh --
victims -- uh -- officers on the scene.
I gathered enough evidence, and
presented it in an affidavit form to the judge.
MS. LIVESAY:
| Okay.
And, Your Honor, can I mark this
as State's Exhibit Number 17
THE COURT:
All right, Mr. Hazzard?
Are you offering it?
MS. LIVESAY:

-.Yes sir.
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THE COURT:
Okay.
It'll be a Court's Exhibit; ockay.
Mr. -- uh --
MR. HAZZARD:
I don't whether she's offering it
or not.
THE COURT:
She's going to have to show it to

you.

COURT REPORTER:

Your Honor, I'm marking it as
Court's Exhibit 2. The DVD is --

THE COURT:

Yeah. Let's do it that way.
COURT REPORTER:

-- is marked as 1.

THE COURT:

Okay. And -- And let's do it
that way so there won't be any question as to what's been
offered for these hearings and in the actual trial for
the jury.

WHEREUPON: THE AFFIDAVIT FOR

SEARCH WARRANT WAS MARKED BY THE COURT REPORTER AS
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COURT'S EXHIBIT NUMBER 2.
MR. HAZZARD:
Without objection.
VOIR DIRE EXAMINATION BY MS. LIVESAY CONTINUED:
Q. Mr. Abercrombie, do you recognize what I'm showing
you now?

A. Yes, I do.

Q. And what is that?

A. It's the -- uh -- affidavit attached to the search
warrant.

Q. Okay. And -- uh -- was that affidavit presented to

the magistrate?
A. Yes it was.
Q. And after that ﬁagistrate read the -- uh --
affidavit, did they sign a warrant?
A. That's correct. They signed a warrant.
MS. LIVESAY:
Your Honor, at this time, can I
enter into States Exhibit Number 37?
THE COURT:
Mr. Hazzard?
MR. HAZZARD:
I have no objection to her
entering whatever she wants to --

THE COURT:
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Just tell me what you got.
MS. LIVESAY:
I'm just going to say that this is
the warrant that --
THE COURT:
Okay.
MS. LIVESAY:
-- he received that --

THE COURT:

()
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LIVESAY:

affidavit,

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

THE COURT:

Your Honor,

The search warrant; all right.

Okay.

How about handing me the

I will, Your Honor.

-- gince it's in.

‘It has my markings on it.

Okay.

VOIR DIRE EXAMINATION BY MS. LIVESAY CONTINUED:

the State desires that -- uh -- that
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affidavit be found as all that was required from Dr. --
uh -- Detective Abercrombie in order to get the search
warrant and --
THE COURT:

All right. Let's let Mr. Hazzard
cross-examine him.
MR. HAZZARD:

Thank you, sir.
VOIR DIRE EXAMINATION BY MR. HAZZARD:
0. Detective Abercrombie, you indicated that that
document there, that I believe is listed as Court's
Exhibit Number 2, was the affidavit that was provided to
the magistrate. /

Is that correct, sir?

A. Yes sir.

Q. Okay . And who was the magistrate or City Judge on

that day?

A. I -- I don't recall. Uh -- If I can take a look at
the -- uh -- document, I can tell you; but I don't
recall.

We have several there that it
could have been.
Q. Okay. Well, did the -- Is there somewhere on that
document that it indicates that the City_Judgé -

A. Uh -- No sir, that -- -
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Q. -- saw that -- saw that statement?
A. This is -- uh -- would've been attached to the

search warrant.

Q. It would have been attached to it?

A. Yes sir.

Q. Attached in what fashion, sir?

A. Uh -- Probably a stapler.

Q. Probably a‘stapler?

A, Either that or sometimes I use a paper clip.

Q. Okay. If you would please -- And this is the -- Is

this the original?

A. Uh -- No sir.
0. Okay. Where is the original, sir?
A. I do not know.

Q. You don't know?

A Correct. It would have been turned over after the
return. And then the judge -- The -- uh -- search
warrant's handed back to the judge and that's where it
stays; with the judge.

Q. Uh-huh. So, whoever the judge is, then, would

have the original?

A. Correct.

Q. Okay . All right. Now you refer to this document
-- uh -- Court's Exhibit Number 2 as an evident; is that
correct? -
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A, Yes sir.
Q. I find that strikingly strange. Because in my

possession,. I have a document that says "Affidavit" with
your name and signature, and a signature of a judge or
what purports to be a signature of a judge.

Please review this document and

see 1f you're familiar with it?

A. Yes sir, I'm familiar with it.
Q. Okay. And what is that document, sir?
A. Uh -- Down here on the bottom -- I think the

confusion is, it says:

See Appendix.

And I think we were calling this a
affidavit; but technically this is the appendix that was
attached ﬁo the warrant affidavit.

Q. Okay. Now when you say "this" is the "Appendix,"

what are you referring to, sir?

A, Uh -- State's Exhibit 2, I believe, is what this is.
0. Court's Exhibit Number 27?

A, Yes sir.

Q. Okay. So anywhere on this document, Court's

Exhibit Number 2, does it have written on it: "Appendix?"
A. No sir.
Q. Okay. Does it have any marking, or a dictation, or

anything on there, that would indicate~that the
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magistrate or judge who was responsible for issuing the
search warrant ever saw this document listed as Court's
Number 27?
A. Well, they would have had to have seen it, because
they wouldn't have signed it without that bottom portion
on the search warrant being completed.
Q. Okay, sir. I appreciate what you're saying.

My question is:

Is there anything on this document

that you have brought to court today, any signature, any

.notation, or ask you marking, that indicates that any

judge ever saw this?
A, No sir.
Q. All right. And actually, this document has changed
and mutated over time; has it not?
A. Uh -- There's some writing on it now; yes sir.’
Q. Okay. And how many paragraphs are on that
particular document, sir?
A, Six.
Q. Ckay. Six. And there are other copies of this
document that has as many as nine paragraphs, correct?
A. Uh -- I'm not sure, sir.
MR. HAZZARD:

The Court's indulgence, Your

-,

Honor?
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MS. LIVESAY:

May I see it, Your Honor?
MR. HAZZARD:

It's what you provided me.
MS. LIVESAY: .

Okay.
VOIR DIRE EXAMINATION BY MR. HAZZARD CONTINUED:
Q. Please take a look at that three page document, and
tell me if Pages 1 and 2 are the same as Court's Exhibit
Numbef 2 with regard to the first six paragraphs?
A. Yes sir. This is -- uh -- the appendix that goes to
the second search warrant that you mentioned earlier that
-- uh -- was -- uh -- retained to get -- uh.-- DNA
evidence.
Q. And so what --
A. And base --
Q. -- is that --
A. -- base -- basically what this is -- uh -- took the
very same document that's saved on a Word document and
added extra lines rather than type the whole thing all

over thing all again --

Q. Uh-huh.
A. -- to mark the -- uh -- continued probable cause for
the -- uh -- search warrant for DNA evidence.

Q. Uh-huh. And anywhere on this other thxee page
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document, that has nine paragraphs, does it indicate that
it's an appendix or the basis for probable cause or
anything of that nature?

A. It's not marked as that way; no sir.

Q. Okay. Now, you did indicate that are two search
warrants.

What happened to that -- Is the --
what you refer to as the appendix -- was that affixed or
allegedly affixed to the first search warrant or the
second search warrant?

A. First search warrant.

Q. Okay. And what happened to the second search
warrant, sir?

A. Uh -- Can I take a look at the search warrants so I
can tell?

MR. HAZZARD:

Do you have the originals here?
MS. LIVESAY:

I do not have a copy, actually,
with me.

That -- uh -- I don't have a copy
with me, Your Honor, because that search warrant was to
take DNA from a gentleman that ended up consenting; so we
never used the appendix -- or we never got a -- we never

needed to pursue a search warrant.
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THE COURT:

Okay.
MR. HAZZARD:

No. The search warrant I'm
referring to is dated June the 30th, 2009, and what has
been provided to me by the State in this case, is four
pages of documentation, including a.face page, stating:

Search warrant dated June 30th,
2009.

It says: Officer Abercrombie.

And then it has a second page
dealing with description of premises.

And then a third page that says:

Affidavit, deécription of property
sought; description of premises again; and the reason for
affiant's belief; and then a fourth page for a return.

And again, the face page on this

one is dated June 30th of 2009.

MS. LIVESAY:
Your Honor, can I get a look at
that search warrant?
THE COURT:
* Who is the affidavit for Mr. -- uh
-- Hazzard?

MR. HAZZARD: -
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Who is it for?
THE COURT:
Who is the person that --
MR. HAZZARD:
Again, they ask to search the 1991

Toyota 4-door vehicle.

THE COURT:
Okay . I was thinking you were
talking about -- about a DNA -- uh --
MR. HAZZARD:
No sir.
THE COURT:
Uh --
MR. HAZZARD:
No sir.

THE COURT:

I was a little confused; okay.
MR. HAZZARD:

Okay.
THE COURT:

So you're talking about a second
affidavit or a search warrant --
MR. HAZZARD:

Yes sir; with a different --

THE COURT:
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-- for the vehiclé?

Okay .

All right, Mr. Hazzard, show it to
him and ask him what it is.

VOIR DIRE EXAMINATION BY MR. HAZZARD CONTINUED:

Q. I show you this document and I ask you what it is,
if you know?

A. (Hesitates.)

MS. LIVESAY:

Your Honor, just for‘The Court's
clarification, there's no signature of any magistrate on
that search warrant.

WITNESS:

This is just a extra copy that was
made. Uh -- This wasn't even served.

I didn't sign it. The judge
didn't sign it.

I gometimes make a couple of
copies of things just in case. But this was just a copy.

It was never -- never turned over
to a judge.

I never signed it. It was just --
uh -- a --

VOIR DIRE EXAMINATION BY MR. HAZZARD CONTINUED:

Q. What is the date on that document, sir? —
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A. Uh -- The 30th.
Q. The 30th of what month and what year, sir?
A. Uh -- June 30th, 2009.
Q. Okay. And this document; in it, you request the

right to search Mr. Elliott's vehicle; correct?
A. Correct.
Q. Okay. Now, what was the date on the search warrant

that this unnamed appendix, you refer to, was attached to

it, sir?
A, I believe it was the 29th.
Q. You believe it was the 29th, or you believe it was

July 1st, sir?

A. You'll have to show me a copy of it because I don't
remember .

Q. I hand you a three page document. The face sheet
says:

Search warrant, State of South
Carolina, County of Horry, dated July 1st, 2009.

Officer is Abercrombie.

Uh -- Contains search warrant and
affidavit.

I ask you to review this three
page document and tell me if you recognize it, sir?
A. Yes, I do.

Q. Okay. Now, your testimony here, today, has been:

~
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This so-called appendix -- This

77

unnamed appendix that is listed as Court's Exhibit Number

2 -
A. Uh-huh.
Q. -~ was attached to a search warrant dated the 29th
of June 20089.

Is that correct?
A. Uh -- I don't recall the exact date. Uh -- That's
about right.

It should be on the 29th, I
believe.
Q. Okay.
A Later on that --
Q. All right.
A -- Later on that afternoon.
Q. Well, do you have in your possession, a copy of a
search warrant dated June 29th?

The ones I've been provided are
dated June 30th and July 1st.
A. Uh -- No sir. )
Q. Okay. But you're saying you're saying a search
warrant dated June 29th, and what's Solicitor's --

Court's Exhibit Number 2 is what was provided to a

magistrate or a sitting judge for the purpose of getting

the right to search Mr. Elliott's car; correct?
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A. Correct.
MS. LIVESAY:

Can ask him some questions, Your
Honor.
THE COURT:

If Mr. Hazzard's done.
MR. HAZZARD:

Nothing further at this moment,
Your Honor.
THE COURT:

Okay . All right.
MS. LIVESAY:

Your Honor, if I may, I need to
introduce this as a Court's Exhibit.

Mark that as Court's Exhibit
Number 3, please -- State's Exhibit.
COURT REPORTER:

Court's?
MS. LIVESAY:

Yes.
COURT REPORTER:

I believe these are all Court's
right now.

WHEREUPON: A SEARCH WARRANT WAS

MARKED BY THE COURT REPORTER AS COURT'S EXHIBIT NUMBER 3.

N
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VOIR DIRE EXAMINATION BY MS. LIVESAY:
Q. Detective Abercrombie --
MR. HAZZARD:

Your Honor, might I see that
document before she starts questioning him about it?
MS. LIVESAY:

It's the July 1st, 2009 that was
provided you in discovery.

MS. LIVESAY:
Thank you, ma'am.
VOIR DIRE EXAMINATION BY MS. LIVESAY CONTINUED:
Q. Detective Abercrombie, do you recognize what I'm
showing you there?

A. Yes I do.

Q. And what is it?
A. It's a search warrant.
Q. And who -- who signed that search warrant that's

marked Court's Exhibit Number 3?

79

A. Uh -- I did, along with -- uh -- Judge Terry Smith.
Q. I'm sorry; what was the judge's name?

A. Terry Smith.

0. And who is Judge Smith?

A. Uh -- Judge Smith is one of the assoéiate judges

there for the City of North Myrtle Beach.

Q== Ckay. And what did you present to Judge Smith in
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order to get this search warrant?

A. Uh -- The affidavit or appendix right here.

Q. Okay. And did any North Myrtle Beach Judge sign
any other search warrant in this case?

A. No.

Q. Okay. Did you present a search warrant to any
judge in reference to any evidence on this case, other
than the one in front of you?

A. No, I did not.

Q. Okay. The prior search warrant that Mr. Hazzard
showed you, were you familiar with that?

A. A little bit; yes.

Q. Okay. Did that have your signature on it?

>

No, it did not.

Q. rDid it have a judge's signature on it?

A No, it did not.

Q. Okay. When you searched the defendant's car, what
search warrant did you use to search that vehicle?

A This one right here.

Q. Okay. And who is that signed by?

A. Uh -- Judge Terry Smith -- uh -- my signature; and
the return was signed by Judge Leghorn (? phonetic).
THE COURT:

All right. But let's get this

one introduced; okay?

o
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MS. LIVESAY:

Thank Your Honor.
THE COURT:

And that's July the 1st of 2009;
all right.

MS. LIVESAY:

2009; yes sir.
THE COURT:

All right.

That's not the one that's in
already?

MS. LIVESAY:

No ~- No sir. I don't believe
there is one in élready in a Court's Exhibit. This is
the first one.

THE COURT:
Okay.
MS. LIVESAY:
And this is the affidavit that was

used to get this warrant.

THE COURT:

Okay.

Mr. Abercrombie, let me -- uh .
or Investigator Abercrombie -- let me be certain.

= That is the -- July 1 is the
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search warrant that was issued, and the search warrant

upon -- warrant upon which a return was made?
WITNESS:

Yes sir.
THE COURT:

Okay.

All right, Mr. Hazzard.
MR. HAZZARD:
Thank you.
VOIR DIRE EXAMINATION BY MR. HAZZARD CONTINUED:
Q. I'm a little confused, because --
THE COURT:
What about the introduction of

thig? You have any objection?

MR. HAZZARD:

No sir. Okay.

All right, without objection.
VOIR DIRE EXAMINATION BY MR. HAZZARD CONTINUED:
Q. I'm a little confused. Your testimony under oath
here is that:

| This appendix -- uh -- that is

unsigned by your or anyone else -- undated -- was
attached to a search warrant dated June 29th.

Now, if that is the case --

A. Uh-huh.

83
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Q. -- then obviously it could not have been provided on
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a search warrant dated July 1st, now, could it?

A. Can I take a look at that document again?
THE COURT:
Yes.
WITNESS:
That's correct. And the return
was dated on July 1lst -- or July 3rd, exXcuse me.

So this would be for the July 1lst.
That was when the vehicle was
searched.

VOIR DIRE EXAMINATION BY MR. HAZZARD CONTINUED:

Q. Well, I know the one in front of you is from July
1st.

A. Yes sir.

Q. But the teétimony was that:

The appendix, as you refer to it,
was attached to a search warrant dated June 29th.
I asked you very specifically.
Because we do have two gearch --
we've had at least two search warrant here; correct?
A. Yes sir.
Q. July 30th --
MS. LIVESAY:

- Your Honor, if I may, we do not
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have two search warrants. One is not signed.
A search warrant doesn't give you
any power until it has the signature of a magistrate.
We only have one search warrant
that is signed by a magistrate.
THE COURT: |
I understand that
MS. LIVESAY:
Thank Your Honor.
VOIR DIRE EXAMINATION BY MR. HAZZARD CONTINUED:
Q. Okay. We have two documents that state "search

warrant” on their face; correct?

A. Yes sir.
Q. Okay. One is dated June 30th on its facé.
Is that correct?
A. Yes sir.
Q. And one is dated July 1st on its face?
Is that --
A. That's correct.
Q. Now, after being shown those two documents, did you

not testify that the appendix was attached to another
search warrant dated the 29th?

A. The -- The appendix would have been attached to all
of them, even the subsequent search warrant for the DNA

S
evidence done much later.

oo
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It's -- It's the same appendix.
Q. Okay.
A. Just for the DNA search, I just added more to the

same appendix done prior. So that has not changed.
Q. Okay. Okay . All right. Now, with régard to the
affidavit for the search warrant that is actually signed
by you, nowhere does that appendix form, bearing your
signature or the signature of the magistrate, or sitting
judge, who allegedly saw it.(

Is that correct, sir?

A. This document here?

Q. Any document that you refer to as an appendix that
was --

A. That's correct.

Q. -- ever attached to a search warrant used in this
case?

A. That 's correct.

Q. Okay . And you indicated that the original of the

search warrant, and the return,‘and anything attached or
affixed thereto, should be in the custody and control of
the city judge who received it.

Is that correct?
A. That's correct.
MR. HAZZARD:

.- All right. No further questions.
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THE COURT:

All right.
MS. LIVESAY:

Nothing further, Your Honor.
THE COURT:

All right.

You may step down, Investigator
Abercrombie; thank you.

All right, Mr. Hazzard, and you
motion i;?

MR. HAZZARD:

Your Honor, the motion is to
exclude any and all evidence seized from Mr. Elliott's
veﬁicle pursuant to any search warrant.

Uh -- At best, the information
obtained from the State regarding this matter is that
there were any number of search warrant documents that
were filled out.

Uh -- Mr. Abercrombie has said
very clearly that the appendix was attached to one dated
June 29th; and that that was one that he indicates that
was used for the purpose of searching the vehicle.

That is his testimony.

I've yet to see one dated June

29th.
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We've got a ;— one that's
unsigned, dated June 30th; one that is signed, dated July
1st.

His testimony is:

It relates to one that has not
been presented to this Court for its review.

Uh -- With regard to the concept
of this appendix, as it were, there is no information or
no documentation provided to The Court that indicates
that this 6 paragraph document on a North Myrtle Beach
letterhead, that is unsigned and undated, was ever
actualiy affixed to the search warrant and affidavit and
the request theréfor.

We move that any and all evidence
or information obtained pursuant to the search of Mr.
Elliott's vehicle be suppressed and excluded from the
trial of this case.

THE COURT:

Mr. Hazzard, isn't it clear that
these officers attempted to‘prepare -- uh -- an affidavit
-- or a search warrant on the 29th.

They actually did it on -- on July
the 1lst.

The 29th document is not signed.

It's not completed. -
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It's -- His testimony was, it was
never presented to a -- a -- a Court.
Uh -- Thereafter on the first --
uh -- there was a -- uh -- search warrant prepared.

He makes reference to the after --
or to the affidavit or the six paragraph statement of the
facts.

He adopts that -- uh -- in his
search warrant.

He then -- uh -- adopts it further
by -- uh -- by entering the ocath at the end of the -- uh
-- uh -- search warrant.

Uh -- Tell me what is not
sufficient about that?

Give me some case law.

MR. HAZZARD:

Well, I'1l give you a factual
statement.

His testimony is that:

This appendix was attached to a

search warrant dated on its face June 29%th of 2009.

THE COURT:

Both of them.

He said it was attached to both of
them; and even & third one later, that it was -- the one
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that was used for DNA.
MR. HAZZARD:

And see -- And the problem we have
there --
THE COURT:

And we got a search warrant that
was never submitted.

So what?

It was never submitted.

We don't even have to talk about
the sufficiency of a -- of an affidavit in that warrant.

It was never submitted.

There was never any evidence --
evidence gathered as a result of -- There was never a
search that was completed as a result of that June the
29th search warrant.

We're talking about the July 1st
search warrant; the one upon which the return was made.

That's the search warrant upoh
which the search was -- Qas conducted.

You know, and I've looked at the
affidavit.

The affidavit certainly contains
-- uh -- sufficient information to justify the -- the --

uh -- the issuance of the search warrant.




I \.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MOTIONS IN LIMINE 90

And as a matter of fact, you've

not even challenged the sufficiency of that information

that's contained in that affidavit.

I find that this is clearly --

clearly -- uh -- an issue -- uh -- upon -- uh -- probably
cause and -- uh -- uh -- legal justification by the
magistrate.

Uh -- I'm going to allow the

results of that search

MR. HAZZARD:

Your Honor?

THE COURT:

MR. HAZZARD:

that:

June 29th; and that is

vehicle.

THE COURT:

not submitted.

MR. HAZZARD:

warrant in.

Might I be heard very briefly,

Certainly.

His testimony, as I recall it, is

He obtained a search warrant dated

what he used to search the

He very clearly said that that was

" No. He submitted that the one

O
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that dated 30th wasn't submitted.
THE COURT:

Well, he --
MR. HAZZARD:

He testified to three search
Warrants; the 29th, andv30th, and the lst.

And hig testimony was that the one
dated June 29th was the one that he use to search the
vehicle; the one that the appendix was affixed to; and
that's the one that has never been provided for --
THE COURT:

Didn't he just --

MR. HAZZARD:
-- anybody's review.
THE COURT:

-- say it on July the 1lst?
MR. HAZZARD:

He said both, Your Honor.
THE COURT:

When was the search warrant
issued? July the 1st?

MR. HAZZARD:

He said both.

MS. LIVESAY:

Issued July.Ist, Your Honof,'and
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the return was signed July 3rd.

And I asked him on the stand if
that was the -- uh -- signature signed copy; and he said:
Yes.

And asked him was that the search
warrant you used to search the car; and he said: Yes.
THE COURT:

Let me --

MR. HAZZARD:

Well both of us have asked him if
-- what search warrant was used to search the car; and
he's give two sepérate answers --

THE COURT:
Well, I --
MR. HAZZARD:
-- for two different dates. He

might have meant --

THE COURT:

-- I -- I know which one he meant.
I know what the -- what the record reflects.

I'm going to allow it.

I think it was probably issued.

And it was the July one search
warrant.

And that was one upon which the

e
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return was made and the search warrant was conducted.
His testimony's clear as to that.
Ckay.

MS. LIVESAY:
Thank Your Honor.

THE COURT:
Let's move on.

MR. HAZZARD:

Well, Your Honor, the Defense,
based on Blockburger decision moves that the State has to
elect between the charges of criminal sexual conduct
first—degree and criminal sexual conduct with a minor
second-degree.

Uh -- Obviously the allegations --
or the charges -- are based on one set of alleged
actions, or one alleged course of conduct.

And we move that it is improper

for him to be charged twice for the same offense.

THE COURT:

All right.

Tell me about thét, Ms. -- uh --
MS. LIVESAY:

Your Honor -- uh -- Blockburger --

THE COURT:

-- Livesay? =




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MOTIONS IN LIMINE 94
MS. LIVESAY:

-- says that -- uh -- if the two
crimes -- if the elements of the same for the two crimes,
then -- then yoﬁ cannot bring both charges.

THE COURT:
Right.

MS. LIVESAY:

However, CSC First, in this case,
is met through the kidnapping -- that he was indicted for
kidnapping. That 's how we got to CSC First.

CSC Second with a minor is
completely different elements.

We're looking for a sexual
incident between somebody -- the victim being between 14
and 16 and someone of an older age having sex with that
person.

In CSC Second , all I have to meet
is the fact that there was some sexual intercourse there.

>That is completely different than
the elements I have to meet with CSC First.

In order for me to prove CSC First
to this jury, I have to prove that there was an
aggravating circumstance; in this case, kidnapping.

There's absolutely no age involved

in the CSC First; and there has £t6 be an aggravating

©
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circumstance.

CSC Second's a completely
different crime. It requires no aggravating
circumstances; just merely the age of the victim is met
and the age of the defendant is met, Your ﬁonor.

THE COURT:

All right.

What do you say about that, Mr. --
uh -- Hazzard?

MR. HAZZARD:

Well, I look at the indictments,
Your Honor.

And the indictment with regafd to
criminal sexual conduct with a minor second degree
alleges that:

Mr. Elliott engaged in sexual
battery with the alleged victim.

I look at the indictment for
criminal sexual conduct first-degree. It says that:

Mr. Elliott did engage in sexual
battery with the alleged victim.

Now, those elements are the same.

Now, the prosecution wants to say

that:

They intend to prove tha%-he is
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guilty of criminal sexual conduct in the first degree by
proving a kidnapping.
My problem is:

That is something that has not

been proven.

Also, . it requires that each of the
alleged offenses have an element totally separate and
distinct from the other.

And we submit that that is not so
in this case.

MS. LI&ESAY:

Your Honor, I can appreciate that

Mr. Hazzard is looking at the indictment. But

Blockburger distinctly says that you have to look at the

elements of the crime.

And he's completely right. I have
to -- One element has to be completely distinct outside
of the other crimes.

In this case we have that. CCSC
Fist is a completely different crime.

We're talking about something that
-- uh -- has aggravating circumstances.

Age is not a requirement. It's
not even in the elements.

CSC Second has nothing to do with
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aggravation; and it's all about the age of the victim.
THE COURT:

I mean, it -- it -- Doesn't each
of thea éontain -- uh -- an element that is distinct from
thelother, such as CSC Second with a minor requires that
there be a minor.

CSC First does not require the
faét that the -- uh -- victim be a minor; just that there
be an aggravating circumstance such as kidnapping.

Uh -- Doesn't that'satisfy
Biockburger, Mr. -- uh -- Hazzard?

MR. HAZZARD:

If The Court says it does, Your

Honor.
THE COURT:
All right. Well I fhink it does.
All right. Let's move on to the
next -- next motion.

MR. HAZZARD:
Ms. Knowlés~will handle the next
two motions on behalf of the Defense.
THE COQURT:
All right, Ms. Knowles..
MS. KNOWLES:

Your Honor, it's my understanding
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that our client made -- uh -- at least four different

statements to officers.

THE COURT:

Yes.
MS. KNOWLES:

We just would like to -- uh --
address those issues via Jackson V. Denno -- a hearing on
that.

THE COURT:

All right.

So, you are challenging the -- uh
-- voluntariness of the -- of the statements.

Is that correct?
MS. KNOWLES:

Yes sir.
THE COURT:

All right, Ms. -- uh -- Livesay,
that shifts the over to you, doesn't it?
MS. LIVESAY

Yes, Your Honor; and the statement
that she's referring to, I'm going to actually call -- uh
-- there appears to be 3 witnesses entailed in that
statement.

And I'Qe also got a video --

L
video, Your Honor, that I'm going to ask The Court to

e
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mark ‘as an exhibit and play.
THE COURT:

Okay. Well, let's hear it.
MS. LIVESAY:

Thank you.

Your Honor, at this time, the
State calls Sergeant Causey to the stand.

WHEREUPON: RUSSELL CAUSEY WAS
DULY SWORN AND TESTIFIED UNDER OATH AS FOLLOWS: '
CLERK:

Thank you. Please be seated.
Please state your full name; and spell your last name.
WITNESS:

Russell Causey; C-a-u-s-e-y.

VOIR DIRE EXAMINATION BY MS. LIVESAY:

Q. Mr. Causey where are you currently employed?

A. The North Myrtle Beach Department-of Public Safety.
Q. About how long have you been employed there?

A. About 13 and a half years.

Q. Okay . And what kind of training have you undergone

with the North Myrtle Beach Police Department?

A. The certification for a basic police officer at the
Academy in Columbia, as well as I've gone back to the
Academy for several clasgsses including a basic detective

class and the Sirchie Class in North Carolina for
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evidence collection.

Q. Okay. And what are your current responsibilities
in North Myrtle Beach?

A. Investigations.

Q. Okay. What were your responsibilities on or around

the morning of June 29th of 2009

A. I was on road patrol.

0. You were on road patrol?

A. Right.

Q. What area where you patrolling?

A. The north end of North Myrtle Beach --

Okay.

> 0

-- which consisted of 11th Avenue North to the North

City Limits.

Q. Okay. And is that the area you normally patrol?

A. It varies from shift to shift.

Q. Okay. And what time of night 4did you go on that

night -- did you start your shift?

A. It was either 6 -- uh -- PM or 7 PM.
Q. Okay. From the night before?

A. Yes ma'am.

Q. Okay. And that night, did you come across Mark
Elliott, the defendant in this case?
A. Yes ma'am, I did.

_—

Q. ‘Okay. Tell the judge how you came across the
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defendant.

A. It was -- uh -- Somewhere between 3:30 and 4 AM that
morning of the 29th, we received a BOLO in reference to
an incident that occurred in the 1900 block, I believe
it's Hillside drive.

Uh -- The suspect information that
was given out was that it was a black male wearing a
white tee shirt tank top style, dark pants, and driving
and late '80s -- early '90s model -- red Toyota Camry.

I -- After the BOLO come out, I
positioned myself at the North city limits out on Highway
17.

Shortly thereafter -- I'm not sure
of the -- the exact time frame -- a car matching that
description, along with an Horry County Police Officer,
was northbound on Highway 17.

Uh -- Just a few minutes -- a
minute or so after they passed by -- I received a call
from our dispatch center stating that a Horry County
Officer was behind the -- a vehicle matching the
description that was used in the crime on Hillside Drive,
and was asking for assistance in stopping that vehicle.

As I got pulled out onto 17 and
actually caught up to them, we were pulling into the BP

Station on Highway 9, at which time the burgundy car
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stopped.
- There was two County patrol cars
behind it, as well .as myself.

When the car stopped, a black male
exited the wvehicle and ran.

Uh -- I gave short chase to the
black male that had ran from the vehicle that was wearing
a white tank top style tee shirt and dark-colored shorts
that was matching the description that was given in the
BOLO.

And he was actually stopped and
apprehended in the parking lot of Billy the Kid's

Restaurant just across Sea Mountain Highway.

Q. Okay. Now did you pursue the defendant --
A. Yes ma'am, I did.

Q. -- when he jumped out of the car?

A. Yes ma'am, I did.

Q. Okay. And the car that you had, did it have a

video camera running?

A. Yes ma'am, it did.

Q. Okay. Does that video capture both audio and
visual?

A. Yes ma'am.

Q. When did that video come on?

A. It come on as soon as I activated my emergency light

St
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switch -- was actually inside the city limits of North
Myrtle Beach.

Q. Okay. So it came on prior -- before even came in

contact with this defendant?
A. Yes ma'am.
Q. Okay. So you've got the lights on, the video is

running and the audio?

A. Yes ma'am.
Q. Okay. And you say you saw him at the BP on what
street?

A. On Highway S --

Q. Okay. And how --

A. -- just in the fork of the road.
Q. How many other officers are there?
A. There was two county offices that was pulled -- that

actually pulled in behind the suspect vehicle. And a
third County officer was coming up to that location as
well.
Q. Okay. And -- uh -- did you pursue him in your car,
or on foot?
A, Half the way was in my patrol car. He ran behind
the store.

I was in front so I cut the
parking lot in front of the store to try to head him off

on the opposite end of the -- the parking lot.
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Q.. Okay. And -- uh -- did you catch up to him?

A. Yes ma'am, eventually.

Q. Okay. And were you able to detain him?

A. Yes ma'am, he (sic) was.

Q. Okay. And was all of this on your audio and visual

camera running?

A. Yes ma'am, it was.

Q. Okay. And when you say “detain him," was the
defendant ever put in handcuffs?

A. Yes ma'am, by Horry County Officers.

Q. Okay. And -- uh -- are you familiar with the
constitutional right of the Miranda Warnings?

A. Yes ma'am; I am.

Q. Okay. And did you read this defendant his Miranda
Warnings that night?

A. Yes ma‘am, I did.

Q. Okay. And -- uh -- did -- Is there a card you read
off, or did you do it from memory?

A. Uh -- I always -- Bver since I started my career in
law enforcement, I've kept a Miranda Card in my pocket.
And that's the card I read from.

Q. Okay. And what does that card say? Read it to
The Court.

A. It says:

Suspects Rights, Miranda Warnings.
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You have the right to remain
silent.

Anything you say can and will be
used against you in a court of law.

You have a right to talk to an
attorney, and have him or her present with you while
you're being questioned.

If you cannot avoid to hire an
attorney, one will be appointed to represent you before
any questioning if you wish.

You can decide at -any time to
exercise these rights and not answer any questions or
make any statements.

Do you understand each of these
rights I have explained to you?

Having these rights in mind, do
you wish to talk to us now?

MS. LIVESAY:

Okay .

And Your Honor, can I introduce:
the card as Court's -- or State's Exhibit Number 47?
THE COURT:

Yes ma'am.

COURT REPORTER:

Do you want Court's or State's,
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Your Honor?

We're still in Jackson Denno --
THE COURT:

Court's.
MS. LIVESAY:

Thank you.
VOIR DIRE EXAMINATION BY MS. LIVESAY CONTINUED:
Q. Is that the same card you had on you that night?
COURT REPORTER:

Whoa, wait. Wait a minute.
MS. LIVESAY:

Okay.
MR. HAZZARD:

The Court's indulgence, Your

Honor.

Do you -- Sir, do you know --
COURT REPORTER:

Wait -~ Wait a minute. Wait a
minute. I'm marking the exhibit, please.

WITNESS:

I can't hear you, sir.
MR. HAZZARD:

Did you have another --
COURT REPORTER:

Wait a minute. I'm marking this
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exhibit, please.
MR. HAZZARD:
Okay. (Chuckles.) Okay.
WHEREUPON: THE MIRANDA WARNING
CARD WAS MARKED BY THE COURT REPORTER AS COURT'S EXHIBIT
4.
MS. LIVESAY:
Are you ready?
COURT REPORTER:
(Nods in the affirmative.)
VOIR DIRE EXAMINATION BY MS. LIVESAY CONTINUED:
Q. Have you got a replacement card for this?
A. No ma'am; I don't.
Q. Okay. We'll put a photocopy is so you can keep
that one.

A. Thank you.

Q. Is that the card you keep always?

A. Yes ma'am; it is.

Q. Is that the cards you read off at night?

A. Yes ma'am; it is.

Q. Okay. Prior to reading the defendant his Miranda

Rights, did you ask him any gquestions?

A. No ma'am; I did not.
Q. Okay. Did anybody from North Myrtle Beach ask him

any questions?
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A, No ma'am, they did not.

Q. To your knowledge, were you out there the entire
time?

A, Yes ma'am, it was.

Q. Did anybody ask him any questions?

Q. No ma‘'am, other than -- The only question he was

asked was his name.

Q. Ckay. And that was prior to the Miranda Warnings?
A. Yes ma'am.

Q. Okay. Uh -- Did you read him Miranda warnings?

A. Yes ma'am, I did.

Q. Okay. Now have you seen the videotape?

A. Yes ma'am.

Q. Ckay. And is that an accurate depiction of what

happened that night?

A. Yes ma'am; it is.

0. Okay. Now, when -- You said you read off that
Miranda Card that night. Is that right?

A. Yes ma'am.

Q. And does the video show that?

A. Yes ma'am.
Q. What does it show?
A. My car was left out in Sea Mountain Highway.

After he was detained, I went and

got my patrol car out of the middle of the street and




-~ A

110

i0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VOIR DIRE OF RUSSELL CAUSEY 109

‘pulled it into the parking lot to where the video was

heading straight toward everything that was going on.

Uh -- The video depicts me going
up to the County officers, asking them if they had
obtained the gentleman's name yet?

Uh -~ It shows me reaching in my
right shirt front pocket, which is where I always keep my
little black case that my Miranda Card's in.

I walked around behind the
gentleman's feet.

He was still on the ground.

I come up to his head. I kneeled
down at his head to where the video is facing back
towards both of us.

Q. Okay.

A. So I hold the card, I believe it's in my left hand
and read straight from the card from what I read to

The Court.

Q. Okay. Uh -- Now did you -- Does he appear to
understand his rights?

A. _ Yes ma'am, he did.

Q. Okay. Now does his -- Did you ask him any
guestions after you Mirandized him? |

A. No ma'am; I did not.

Q. Okay. Did anybody out there ask him any questions?
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A. At that particular moment, not to my knowledge.
Q. Okay. Uh -- Does he appear to be coherent at that
time?
A, Yes ma'am, he did.
Q. Okay. Now did he appear to understand what was
going on?
A. Yes ma'am, he did.

Q. Okay. While he was out there, did you threaten or
coerce him in any way?
A. No ma'am, I did not.
Q. Okay. To your knowledge, did he appear l— uh --
mentally or physically impaifed to the point he couldn't
compréhend what was going on?
A. No ma'am.
Q. Okay. To your knowledge, did he appear impaired
from any alcohol or drugs to the point he could not
acknowledge what was going on?
A. No ma'am.
Q. Ckay. Uh -- What about his appearance that night
symbolized to you that he was coherent and understood
what was going on?
A. When I asked him if he understood his rights, he
clearly answered: Yes.

I asked him if he was willing to

talk to us; and he clearly answered: Yes.
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Q. Okay. And is that on the tape?

A. Yes ma'am.

Q. Okay. Now is there anything else -- Did you -- Did
anybody ask him any questions prior to you putting him in
your vehicle?

A. That I can't remember.

I know there was discussion
between the officers inquiring -- uh -- as to the
whereabouts of the female that was the victim in the
incident.

Uh -- One of the County officers
indicated that he thought that he saw her exiting the
vehicle.

Uh -- But as far as direct
questions to him at that time, there had not been any.

Q. Okay. But your knowledge, nobody started asking
him any questions until you read him Miranda?

A. It was several minutes after he was given Miranda
before anybody asked him anything.

Q. Okay. Uh -- Now was your tape player going the
entire time?

A. Yes ma'am, it was.

Q. Okay. And on the video, does the sound pick up you
reading him Miranda?

A. Yes ma'am, 1t does.
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Q. Okay . Officer Causey do you recognize what I'm
showing you know? It's already been marked as State's
Exhibit Number 1. (sic) (Court's Exhibit Number 1).
A. Yes ma‘tam; I do.

Q. Okay. And what is it?

A. That's a video copy that our records division
whenever -- They'll burn the actual dash cam video onto a
CD disc.

0. Okay.

A. And that's a copy that -- that is given out from the

records division.

Q. Now, have you watched this video?

A. Yes ma'am.

Q. Are you on this wvideo?

A. Yes ma'am.

Q. Okay. And is the copy from your car camera on this
video?

A. No ma'am. At the -- As far as my actual car, it was

disabled at the time.
I was driving, I think the car
number is 4793, which is listed to Officer Bob Rogers.
That's the vehicle that I was
operating that night.
Q. So this is the video that you were operating that

night?
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A. Yes ma'am.
Q. Okay. . And does this video contain the testimony

you just gave?

A. Yes ma'am.

Q. And does this video contain the audiovisual of you
Mirandizing the defendant that night?

A. Yes ma'am.

Q. And does it contain the defendant acknowledging and
understanding those rights?

A. Yes ma'am.

Q. Okay. And does it show him being responsive to the
guestions he was asked, i1f any, after being Mirandized?
A, Yes ma'am.

Q. While he was out there and -- uh -- you had him in
your custody, and he had already been Mirandized, did he

ever ask for an attorney?

A. No ma'am, he did not.

Q. Did he ever appeared not to want to answer ybur
questions? '
A. No ma'am, he did not.

Q. Did he ever initiate his right to remain silent?
A. No ma'am.

Q. Okay. Did he ever at any time ask that you stop
asking him questions, or any other officer, stop asking

him_ guestionsg?
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A. No ma'am.
Q. Was he responsive to the questions he was asked?
A. Yes ma'am.
Q. While you were out there, did you see any other

officer threaten or coerce the defendant?
A. No ma'am.
MS. LIVESAY:

No further questions at this time,
Your Honor.
THE COURT:

All right.

Mr. Hazzard, would you cross-ex --
or Ms. Knowles, would you cross-examine him now; or would
you like to see the video first?

MS. KNOWLES:

THE COURT:
I'll let you do it either way.
MS. KNOWLES:
I can ask my questioris now.
THE COURT:
Go ahead.
VOIR DIRE EXAMINATION BY MS. KNOWLES:
Q. Officer Causey, can you tell me -- uh -- the date

and place of the arrest whenever it happened?
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A. The date was June 29th. And it was in the parking

lot of Billy the Kid's Restaurant.
The exact address, I'm not

familiar with.

Q. And -- And What time was this?

A. It would have been somewhere around four -- shortly
after 4 AM.

Q. So it was early morning hours?

A. Yes ma'am.

Q. And how many officers were present whenever you

Mirandized and gquestioned my client?
A. I know there wag myself, and I think two or three

County officers.

Q. Weren't there more than just three?

A, That's to the best of my memory.

Q. And --

A. I know there was more officers showed -- that

eventually showed up on the location. But I could not

tell you the exact number there.

Q. And whenever you Mirandized my client, how was he?

Was he face down?

A, Yes ma'am.
Q. On pavement?
A. Yes ma'am.

Q. Was &ke handcuffed?
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A. Yes ma'am.
Q. And they were at least three by your own account --
A. Yes ma'am.
Q. -- officers around him?
A. Yes ma'am.

Q. And you explained to him that he had the right to
have an attorney present, and he had the right to not
incriminate himself by making statements?

A. What I advised him is exactly what's on the Miranda
Card that I read for The Court.

Q. And did you tell them at any point what he was
suspected of?

A, No ma'am. I did not ask him any questions.

Q. But there was an exchange. He did make
incriminating statements?

A. I --

Q Wasn't there?

A. I did not ask him any guestions.

Q So why was Miranda even given then?

A As general practice for myself, for every incident

that I've encountered, if I arrest somebody, I --

Q. So he was under arrest then?

A. He was placed in handcuffs and detained.

Q. Was he under arrest?

N I did not place him under arrest. He was detained.
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Q. So.——
A, And I read him his Miranda rights.
Q. Okay. What was the purpose, then, of any question
that you were to engage in which would trigger Miranda?
A. Because the vehicle that he was driving matched the
description of the vehicle from the BOLO.

| The -- Mr. Elliott matched the
description that was given out in the BOLO, as -- as well

as the clothing déscription.

Q. And that BOLO was for what crime that had been
committed?
A. For the incident that Officer Wells was on --

MS. LIVESAY:
. Your Honor, if I may?

I'm not sure what that has to do
with whether or not his statement was voluntary as to why
the BOLO was put out.

THE COURT:

Well, we don't have a jury. I'm

going to let her go ahead.

VOIR DIRE EXAMINATION BY MS. KNOWLES CONTINUED:

Q. Who were the two officers that were present that you
mentioned just a few moments ago at the time of the
detainment?

A. There was*~two County officers.
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Q. You don't know their names?
A. No ma'am; I do not.
Q. Okay. And after -- uh -- Whenever this case

occurred, in order to apprehend my client, was there not

a Taser deployed?

A. Yes ma'am, there was.
Q. And was it your weapon that was deployed.
A, Mine was; but it would not be -- it never made

contact with Mr. Elliott.
Q. Was there any other taser --

A. The County --

Q. -- that was used?
A. One of the County officers did tase him; yes ma'am.
Q. And so he had been Tased at the time that he was

Mirandized and possibly could have given statements
against his interesté?
A, No ma'am. He was Tased, detained, and handcuffed.

I walked back to Sea Mountain
Highway and obtained my car.

There had been a ~-- a minute or
two. I'm not sure of the exact time frame. But was not .
instamatic (sic).
Q. But just a minute or two?
A. That's just -- I could not tell you a time. I never

looked at my watch.

o
JIEN
(@)
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Q. The probes were still in him whenever you Mirandized
him? 1Is that correct?
A. To the best of my knowledge, yes ma'am.

Q. Thank you. And again, tell me the conditions that

"existed at the time that you Mirandized him and any

statements that he made were given?
A. Whenever Mr. Eliiott was Mirandized, he was laying
down.on the ground; was handcuffed.

I know there was the one county
officer that had deployed his Taser, who was standing
just a foot or two from him.

And there was -- I think there was

a County officer at his foot.

Q. Okay.
A. Or down toward his feet.
Q. You --

A. And nobody was talking to him at that time.
I asked the County officer that
had the Taser if he had obtained the gentleman's name?
I walked around to him. And I
knelt down to him and read him his Miranda rights.
Q. So you were not -- It is your testimony that there
was no discussion of a girl being missing, or questions
asked of him about that, prior to Miranda being read?

A. - No ma'am; not tt+my knowledge.
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MS. KNOWLES:

Thank you. No further guestions.
MS. LIVESAY:

Just a few questions, Your Honor,
since we've got time.
VOIR DIRE EXAMINATION BY MS. LIVESAY:
Q. Uh -- When you were in the car with the defendant,
did you tell him that -- uh -- other people were going to

be asking him questions?

A. Yes ma'am. I told him that -- uh --

Q. Did you ask him if he wanted to speak to those
people?

A. Yes ma'am.

Q. Did you tell him that they were officers or
detectives?

A. Detectives.

Q. And what was -- Did he indicate to you that he

wanted to speak with them?

A. Yes ma'am, he did.

Q. At any point while he was in your presence, did he
indicate that he did not want to talk to the police?

A. No ma'am, he did not.

Q. Okay. Now there were several officer around. Uh --
Would you tell The Court why these officers were there?

A. Becausé“of the way that the actual incident came out
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that there was a kidnapping -- uh -- an armed robbery --
uh -- with a handgun or a weapon.

Q. How many officers did it take to detain this

"defendant?

A. The one county.officer that deployed the Taser and
one other county officer put handcuffs on him.

But only one county officer
actually physically detained him.
Q. And -- uh -- were you out there when he was Tased?

A. Yes ma'am. I had fallen, and was in the process of

‘getting up myself.

Q. Okay. You tried to deploy your Taser?

A. Yes ma'am.

Q. Why was that?

A. Due to the nature of the call, which the individual
fled -- uh -- and the incident that a weapon was involved
with him, as well as the kidnapping.

Q. Okay. But when you put him in the car, did he ever

indicate that he wanted an attorney?

A. No ma'am.

Q. Did he ever indicate that he didn't want to spéak to
police?

A. No ma'am.

Q. And you made it clear to him that he didn't have to

talk to anybody? -
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A. Yes ma'am.
Q. And did ask him if other officers were going to talk
to him? Did you -- Did you notify him that other
officers were going talk to him -- or going to talk to
him?
A, Yes ma'am; that a detective would probably want to

speak  to him.
Q. Okay. And he did ever indicate that he did not
want to speak to those officers?
A. No ma'am.
Q. Okay. And in fact, when you got back in the car,
did you ask him again:

Do you remember those rights?
A. Yes ma'am.
Q.. And what did he indicate?:
A. He started to reéite, "you have the right to remain
silent" and so forth; and he said he understood.
MS. LIVESAY:

No further questions, Your Honor,
for this witness.
THE COURT':

Let me ask you a question. Was he
-- Was he still wired up? I mean, was he still hooked up
to the -- uh -- Tasers when this interrogation took

-

place?
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WITNESS:
No ma'am -- oxr No sir.
The -- The probes remained in him
until their -- their Sergeant, the County Sergeant Larry

Graham arrived.

Then the probes were actually
femoved from him. And EMS come to check abrasions on his
arms, as well as the alcohol --

THE COURT:

And -- And he was questioned --
guestions afterwards? o
WITNESS:

Yes sir.

THE COURT:

All right. Thank you.
MS. LIVESAY:

Your Honor, I don't have any
further questions for this officer.
THE COURT:

All right.
MS. KNOWLES:

At this time, if she wants to play
the video, we can do that. |
MS. LIVESAY:

Actually,~¥Your Honor, I'm
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reserving the -- uh -- playing of the video until I call
the other two officers that actually did ask the -- uh --

defendant some questions after this officer Mirandized
him.
THE COURT:

Okay.

Step down, sir. Thank you.
MS. LIVESAY:

Thank Your Honor.

At this time, Your Honor, The
State calls Mike Baldasarre to the stand.

WHEREUPON: MIKE BALDASARRE WAS
DULY SWORN AND TESTIFIED UNDER OATH AS FOLLOWS:
CLERK:

Thank you. Please be seated.
State your full name; and spell your last name.
WITNESS:

My name is Michael Baldasarre.
That is spelled B-a-l-d-a-s-a-r-r-e.
VOIR DIRE EXAMINATION BY MS. LIVESAY:
Q. Uh -- Where you currently employed?
A. I'm currently employed with the City of North Beach
Department of Public Safety.
Q. About how long have you been employed there?

A. I am about a montHhEhy of 17 years now.
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Q. Okay. And what are your current responsibilities?
A, I'm what's called a Watch Commander. I'm supervisor

for a shift for uniform patrol.
Q. Okay. And what were your responsibilities on June

the 29th of 2009; that morning?

A, The same responsibility as Watch Commander for the
shift that was working that evening -- morning.

Q. Ckay. And were you working that night?

A. Yes ma'am.

Q. Okay. And did you have an occasion to come across

the defendant in this cése that night?

A. Yes ma'am; I did.

Q. Okay. Could you tell The Court about thaﬁ?

A. Uh -- As previously testified, the incident was
called through our dispatch, and officers responded to
the incident -- the initial incident location.

Uh -- They gathered information as
to the description of the suspect and the suspect
vehicle; and that information was given out over the
radio. |

A short time later, Officer
Causey, who was working uniform patrol at the time -- uh
-- advised that he had observed the vehicle, along with
county officers, and they had initiated a pursuit.

Uh -- The pursuit travel north out
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of the city limits of North Myrtle Beach to the parking
lot of a gas station on Highway 9 just south of the
Seacoast Medical Center there.

The suspect then left his vehicle
and fled on foot, and a short foot chase had ensued.

And they had apprehended the
suspect in the parking lot of a restaufant known as Billy
the Kid's.

Uh -- When I arrived on the scene,
he had already been taken into custody.

He was still at the Billy the
Kid's Restaurant location.

I arrived at the gas station

location where the vehicle was at.

There was -- uh -- two County
cars, I believe, at that location -- the red suspect
vehicle.

Uh -- Nobody was around any of the
vehicles.

I stayed there at that location.

Officer Causey advised me by radio
that the scene -- that the restaurant was secured.

And I then advised him, as he was
able, to bring the suspect back to the vehicle that he

had been driving, along with the two county vehicles.
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Q. And are you familiar with Miranda warnings?
A. Yes maiam; I am.

Q. Okay. And -- uh -- did you read this defendant his
Mirandé Warnings?

A. No ma'am; I dia ndt.

Q. And tell The Court why you didn't.

A. When Officer Causey arrived back at the gas station,
he immediately told me that the suspect had been caught
after the foot pursuit; described to me the actions that
were taken; and advised me that he had used his
department issued Miranda Card to advise the suspects of
his right under Miranda at the scene; and that it was

done and captured on his in-car mobile video system.

Q. And when you -- Did you actually speak to the
defender?
A. I did. After speaking with Officer Causey, I moved

to the vehicle.

The defendant was in the back seat
of the vehicle.

I épened the door. Introduced
myself to him. And I asked him if he was advised of his
rights under Miranda.

He replied that he had been
advised of those rights.

I asked him if he und&rstood those
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rights. And he said that he understocod the rights that
were read to him.

I asked him if he was willing to
speak to me; and he said that he was.
Q. Okay. Did he -- uh -- Did he acknowledge to you

that he understood his rights and wanted to talk to you?

A, That is correct; yes ma'am.

Q. At any point, did you ever threaten or coerce him?
Q. No ma'am; I did not.

Q. And when you were in his presence, did he appear

physically or mentally impaired to the point he could not
understand what was going on?

A. No ma'am, he did not.

Q. Did he appear to be under the influence of any or
and drugs that would impair his understanding of what was

going on?

A. No ma'am, not to me. He was not.

Q. Okay. Did you ask him a train of questions?
A. I --1Idid. Uh --1I -- My --

Q. Was his answers responsive to your questions?
A. Yes ma'am, they were.

Q. Okay.

A. In fact he -- he -- uh -- responded in a -- a

conversive manner.

He was -- He was polite.
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Uh -- It was more of a -- a
conversation.
He answered all my questions --
you know -- as one would in a conversation.
Q. Okay. And did he ever indicate to you, while you

were talking to him, that he wanted an attorney?
A. No ma'am. As -- As a matter of fact, after my
initial question of what had taken place that evening, he
completed his -- his initial statement of what happened.

| And then, I asked him again if he
understood his rights again. Because I was going to
continue to ask him a series of questions and I wanted to

ensure that he knew that he could stop questioning at any

time.

And he said that he wanted to
cooperate.

And at that point, I advised him
of the reason that we came into contact is that the -- uh

-- alleged crime of kidnapping.

Q. Okay. Now during that time, did he ever indicate
that he didn't want to télk to you?

A. No ma'am, he did not.

Q. Okay. Did he ever indicate anything other than he
wanted to cooperate?

A. No ma'am. That's all he indicated. -
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Q. Okay. Did he ever indicate to you that he felt any
pain or discomfort while he was in the wvehicle?

A. No ma'am, he did not.

Q. Did he ever -- uh -- indicate that he wanted EMS or
any kind of medical attention?

A, No ma'am. I believe his only request during the
time that I had contact with him was that he wished to be

able to smoke a cigarette.

Q. Okay. So he didn't appear to be any discomfort
whatsoever?

A. No ma'am, not to me.

Q. Okay . He never appeared injured?

A. No ma'am.

Q. Did his mental abilities ever appear to be anything

other than coherent of what was going on that night.
A. No ma'am. He answered questions directly and
quickly.

He -- uh -- wés not hesitant, or
did not appear to actually thinking or having problems

answering any questions?

Q. Okay. Was he able to respond to your questions?
A. Yes ma'am, he was.
Q. Okay. When you were questioning him about the

incident that we're involved here today with, did he

understand that's what you were talking to him about?

13-
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A. Yes ma'am.
Q. Okay. Did he acknowledge he understood that you

~ were asking about a girl in the vehicle?

A. Yes ma'am. He -- uh -- He used names. He used
BE name. And he referred to a gentleman by the
name he used both Matt -- Matthew or Matt, meaning to say

a single person.

0. Okay. So he was very coherent and very under --
understood why you were talking to him and what you were
talking to him about?

A. Yes ma'am, he did.

Q. Okay. Did he ever question you as to what you were

talking about when you asked him about a girl in the

vehicle?
A. No ma'am.
Q. Did he ever indicate to you that he didn't know what

you were talking about?

A, ‘No ma'am.

Q. Okay. During the time that you were present, did
you ever threaten or coerce the defendant?

A. No ma'am; I did not.

Q. Did you ever promise him anything in reference to
him giving you any answers?

A. No ma'am.

Q. Ckay. At any point during that time, did he ever™
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indicate to you that he didn't want to talk to you?

A. No ma'am, he did not.

Q. Okay. Did he ever ask you any questions about his
rights?

A. No ma'am, he did not.

Q. Did he ever ask you to clarify anything?

A. No ma'am. |

Q. Okay. Uh -- Are you familiar with whether or not

that camera was running in the car?

A. The vehicle that he was in, in the evening; vyes
ma'am.

Q. Okay.

A It was -- It was operational. Uh -- If you've ever

seen the camera system, there is actually a viewable
gscreen in the vehicle itself.

Uh -- On that screen, when it's
activated in the -- in the active record mcode, there is a
flashing red light about two-thirds of the way up the
screen on the left-hand side.

That light flashes continuously

while the system is in the active record mode.

Q. Okay. Uh -- Have you seen the video?
A. Yes ma'am, I have.
Q. Do you recognize what I'm showing you now that's

Lo Y

been marked State's Exhibit Number 17? (sick) (Court's
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Exhibit)
A. Yes ma'am. This is a -- uh -- digital video disc
created by our record's division.

Uh -- It would be a disc that
contained video from in-car mobile video systems.

This one's identified by case
number and by Defendant's name; and it also has my name
on it.

And this would be the sleeve that

it was sent in.

Q. Have you watched it?

A. Yes ma'am.

Q. Is your voice on the tape?

A. Yes ma'am; it is.

Q. Is the defendant's voice on the tape?

A. Yes ma'am; it is.

Q. Do you recognized the other voices on the tape?
A. Yes ma'am. I -- You would have to point out at

certain times who you may be speaking of. But I should
be able to recognize the majority of ﬁhe voices on the
tape.

Q. Okay . Uh -- Does that tape substantially and
adequately depict your conversation with the defendant?
A. Yes ma'am; it does.

Q. Okay. When you were questioning the defendant, was

S
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there anybody else around?
A. No ma'am. Uh -- For the majority of the time, it
would be just me and him.

I had to step away at certain

times.

At that point, I -- I would close
the --
Q. So were there any other officers bearing down over

the vehicle or standing over the defendant?
A. No ma'am.
Q. Ckay. Just you?
A. Just me; yes ma'am.
MS. LIVESAY:
No further questions for this
officer, Your Honor.
THE COURT:
All right, Ms. Knowles.
MS. KNOWLES:
Thank you, Your Honor.

VOIR DIRE EXAMINATION BY MS. KNOWLES:

Q. Where -- uh -- did your questioning take place --

A. Uh --

Q. -- Officer?

A. I'm sorry, I could not give you the name; but it was

-~ and I don't know if you're familiar with the area --
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Q. Was it -- Was it in your vehicle; or was it --
A. It was --
Q. -- on --
A. It was in -- It was not my vehicle. It was Officer

Causey's vehicle; the one he was using on the night in
guestion.

He -- He was in the -- uh --
backseat of that vehicle.
Q. Okay. And how many officers or patrol vehicles
were the on scene? |
A. Uh -- In -- In that area -- uh -- it was where
Officer Causey returned to the scene.

It was on the side of the
building.

And it would have been Officer
Causey's vehicle, and then one other unoccupiéd vehicle
behind that.
Q. So only on other wvehicle?
A. Yes ma'am. And tHen forward of Officer Causey's
vehicle would have been the suspect vehicle, probably --
I don't know if it would show on the video or not -- uh
-- may 20 -- 30 yards; and then, the county vehicles that
were involved in the initial pursuit-where behind those
vehicles.

And then my vehicle is also behind
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those.
Q. So it's safe to say that there were at least 5
vehicles -- patrol vehicles?
Aa. Uh -- In the immediate area or out in front of the
gas station?
Q. Surrounding where the questioning was taking place?
A. Uh -- If you're talking about the parking lot, there

was five; yes ma'am.

Q. Thank you. Uh -- And he was in the back of your
police car, or the police car that you were using?

A, No ma'am, the police car that Officer Causey was
using.

Q. Okay. But he was in the back --

A. Yes ma'am.
Q. -- whenever the questioning took place?
A (Nods in the affirmative.)

Q. And you said that you had been informed that Miranda
Warnings had been read to him?

A. That is correct. Yes ma'am.

Q. And were you informed that there was a short chase
and that he ‘had to be Tased to be apprehended?

A. Yes ma'am.

Q. And do you ingquire from my client as to his physical
or emotional condition at the time of gquestioning.

A. No ma'am; I did not.
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0. And what was the time frame from when the
apprehension took place and when your questioning
started?

A. I -- I honestly can't say, because I wasn't there

for the apprehension:

So I would only be able to -- to
guess as to a time, because I -- I wasn't present during
the --

Q. Well, from what --

A. -- the apprehension.

Q. -- what you were told from Officer Causey when he
apprehended him.

A. I -- I can tell you from the time that I arrived on

the scene, it probably may have been five minutes.

He had -- He had already received
medical attention from EMS in between that time.

He had then been brought back over
to the gas station.
Q. So, if EMS had already treated him, it was probably
a little bit longer than five minutes?
A. It -- It could have been. I -- I'm -- Like I said,
I wasn't there for that portion of it.

So I -- I kind of hazard to make a
statement, 'cause I'm only assuming from time frames.

I couldn't give you an actual,
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knowledgeable time frame.
Q. Most of the information you relied upon was from the
officer that actually initiated the stop; correct?
A. That is correct. Yes ma'am.
Q. Okay. And you said that you later reread Miranda
Warnings to my client.
Is that correct?
A. No ma'am, I -- I did not say that.

I asked if I -- if he understood
the Miranda phat was give to him by Officer Causey. And
he advised me that he did.

I then asked him if he understood
that he did not have to talk to me if he did not wish to
do so.

And he advised me that he
understood that.

And then, I asked him if he was
willing to talk to us at that time.

And he advised that he was.

Q. Do you at any point, advise him as to what the

nature of the questioning was about?

A. Yes ma'am.
Q. What he was suspected of?

A. Yes ma'am; I did. Uh -- As I stated, after I

asked him generally what had -- he had been doing that
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evening.

And he made a statement.

I then told him that I was going
to continue to ask him some questions and I wanted to

make sure that he understood he did not have to answer

them.

He actually, I believe -- and it
would -- It's -- It's been a while since I watched the
tape; but if I'm -- on the video, I believe he
interrupted me: I shouldn't say "interrupted me."

He -- He shortchanged my question

and actually said:

You mean the Miranda rights?

And I said:

Yes.

And -- And I téld,him that he did
not have to answer the questions.

And he said he understoocd and he
wished to cooperate.

And at that time, I told him that
the reason we were all here that morning was because the
alleged crime of the kidnapping, and that's probably what
he would be charged with.

Of course, at that time, I had now

knowledge of any sexual assault or anything of that
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nature.
I just knew it was kidnapping.
Q. Yes sir. And how long would you estimate that the

questioning was that you gave him? 10 minutes? 15

minutes?
A. Probably in the neighborhood -- The -- The
questioning wouldn't have -- have been direct questioning

for this period of time.

Because, as I said, I was the

Watch Commander. And I -- And I did have to leave Mr.
Elliott for -- for times to assign other people to duties
and -- and other things. Then I would come back to him.

I would say probably, total from
the first time I -- I met Mr. Elliott until he left the
scene, probably about 20 minutes.

MS. KNOWLES:

Okay. I've no further questions,
Your Honor.

MS. LIVESAY:

Thank Your Honor. ~ I just got one
more officer I'd like to call.

I have no further questions for
this one.

THE COURT:

All right.
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MS. LIVESAY:
Thank Your Honor.
THE COURT:

You may step down, sir.
WITNESS:

Thank you, sir.

MS. LIVESAY:

At this time, the State asks to
call Officer Jeff Senter to the stand -- or Jeff Senter
to the stand.

WHEREUPON: JEFF SENTER WAS DULY
SWORN AND TESTIFIED UNDER OATH AS FOLLOWS:

CLERK:

Thank you. Please be seated.

Please state your full name; and
spell your last name.

WITNESS:
Jeff Senter; S-e-n-t-e-r.
VOIR DIRE EXAMINATION BY MS. LIVESAY:
Q. Mr. Senter, were you -- uh -- working in North Beach

Police Department on or around June 29th of 2009?

A. Yes, I was.
Q. What was your responsibility at that time?
A. I was the Patrol Sergeant on the shift.

Q. - Okay. And how long had you been working at that
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point for North Myrtle Beach?

A. | 16 years.

Q. Okay. And what kind of training had you undergone?
A. A lot. Uh -- Graduate of the Memphis Police

Academy. Graduate of South Carolina Criminal Justice

Academy.

Q. Okay.

A. Multiple years of training.

Q. Okay. Did you have an occasion -- uh -- that

morning on June 29th of 2009 to come across the
defendant, Mark Elliott, in this case?
A. Yes, I did.

Q. And tell the judge how you came across the

defendant?
A. I was -- uh -- working in the city. And I received
a broadcast through the -- uh -- police radio, a possible

robbery and kidnapping had occurred.
A description of the vehicle was

given out. So I was just searching the area.

A short time later, I heard -- uh
-- Officer Causey -- at that time he was an officer; now
he's a detective -- state that -- uh -- he was possibly

behind the vehicle; and another agency was behind the
vehicle.

In a short time later, it turned

LN
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into a pursuit.

So, I think I was the closest
backup officer for our agency. So I started in that
direction to -- uh -- provide backup Officer Causey.

Q. Okay. Did you actually speak to the defendant that
night?

A. Yes, I did.

Q. Did you actually question him?

A. Yes, I did.

Q. Okay. Uh -- Are you familiar with the Miranda
warnings?

A. Yes, I am.

0. And did you Mirandize him?

A. I didn't. Not personally.

Q. And why not?
A Because there was other officers that had been there
before me -- uh -- questioning the -- uh -- defendant.

So the -- the lead officer at that
time was Offiéer Causey.

Like always, I approached him and
asked:

Uh -- Officer Causey, have you
read his Miranda warnings, and wés he willing to talk?

And he stated:

Yes.
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Q. Okay. And did you talk to the defendant?

A. Yes, I did.

Q. Okay . And when you talked to him, did he -- uh --
appear coherent?

A. Sure; vyes.

Q. Did he appear to be physically or mentally impaired
to the point he couldn't understand what was going on?

A. No, he wasn't.

Q. Okay. Did he appear mentally or physically
impaired at all in your opinion?

A. No, he didn't.

Q. Okay. When you spoke with him, did he ever ask for
an attorney?

A. No, he didn't.

Q. Did he ever indicate to you whether or not he wanted

an attorney?

A. He did not request one.
Q. Okay. Did he ever ask to not answer any questions
further?

A. No, he didn't.

Q. Okay. Did he freely answer your questions?

A. Yes, he did.

Q. Now was his answers responsive to your answers -- to
your questions?

S
A. Yes, they were.
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1 Q. Okay. Did he ever appear to be confused about what
2 you were questioning him about?

3 A. No, he didn't.

4 Q. Okay. And what were his responses again and were
5 they responsive to the questions you were asking him?

6 A. Yes, they were

7 Q. Okay. Did he ever appear to be confused as to why

8 you were questioning him?

9 A. No, he wasn't.

10 Q. Did he ever appear to not understand -- or be
11 confused about what you were questioning him about?
12 A. No, he didn't.

'''''' 13 Q. Okay. During the time that you were questioning
14 him, did you ever threaten him or coerce him in any way?
15 A. No, I didn't.

16 Q. Ckay. While you were questioning him, did you see
17 any other officer threaten or coerce him in any way?

18 A. No, I didn't.

19 Q. Okay. Uh -- During the time that you were asking
20 him questions, did he ever appear to be any pain?

21 A. No, he didn't.

22 Q. Okay. Uh -- Were you aware that a video was going
23 that night and reéording the incident?

24 A. I didn't personally look into Mr. Causey's -- uh --

25 vehicle or observe it. But I know-that any time that we
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activate our emergency lighting equipment, it is

automatically going to activate.

Q. Okay. And do you recognize what I'm showing you
now?
A. It looks like the -- uh -- uh -- disc that our city

downloads, or burns onto a disc for court procedures.

Q. Ckay. And have you seen the video from that
incident?

A. Yes, 1 have.

Q. Okay. And did you recognize the voices on the

video from that incident?

A. From our agency, yes.

Q. Okay. And was your voice on that -- uh -- video?
A. Yes, it was.

Q. And were the questions that you asked this

defendant, were they on the video?

A. Yes, they were.

Q. Where the audio of his answers on that wvideo?
A. Yes, they were.

Q. Okay. And were those questions and answers a

substantial and accurate reflection of what happened that

night?
A. Yes they were.
MS. LIVESAY:

okay .
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No further questions for this
Officer, Your Honor.
THE COURT:
Ms. Knowles?
MS. KNOWLES:
Thank you, Your Honor.
VOIR DIRE EXAMINATION BY MS. KNOWLES:
Q. dfficer, where did your questioning take place?
A. In the exact same location that -- uh -- Lieutenant

Baldasarre's did.

Q. So, the physical surroundings was the police vehicle
or --
A. Uh -- The -- The defendant was inside the back seat

of the vehicle.

Q. And he was handcuffed?
A; Yes, he was.
Q. And how many officers were present -- or vehicles
‘present?
A. Well only one cfficer at a time was interviewing
him. Uh -- I could tell you exactly.

There was more than just two
because of the pursuit and back up arriving.
Q. And you that you relied Officer Causey's account of
what had happened and whether or not Miranda was read --

A. Yes ma'am. —
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Q. -- to my client?
A. Yes ma'am.
Q. And did he, at any point, tell you that a Taser had

been deployed in the apprehension of my client?

A. When I first arrived on the scene, he advised me
that -- uh -- the individual had been Tased.
Q. And whenever your questioning took place, what was

the time frame? What are we looking at as far as --
Whenever he was apprehended and the Taser deployed, when
did your questioning start?
A. Uh -- It was slightly after or before Lieutenant
Baldasarre.

We kind of flipped-flopped back
and forth.

Where he was first arrested is --
was across the street in Billy the Kid's parking lof.

So he actually had been loaded in
the vehicle and had driven across street.

So that took a little bit of time.
Q. Yes sir. And were you informed by Officer Causey
the nature of the circumstances that existed whenever he
was read Miranda; my client?
A. Well, he advised me. And of course I was listening
to radio traffic that he'd -- uh -- pursued the

individual; that.he had been Tased.
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When I got there, I could see the
individual was handcuffed, and kind of the circumstances
of why he was in the position he was at that time.
Q. And he wag face-down, hands behind his back?
A. I can't really recall. They may have sat him up in
a sitting position at that time.

I can't really recall.

Q. When Miranda was read?

>

No ma'am.

0. Or when --

A I -- I can't recall.

Q. Okay. Did you ever at any point inquire as to my
client's physical or mentél state?

A. Uh -- I didn't ask him. I just sat there and
observed him.

He seemed to be normal and

healthy.
Q. So you didn't know if he was in pain; or --
A. He didn't inquire -- He did not tell me he was in

pain and I did not observe any --

Q. Okay.
A. -- painful actions.
Q. And were you questioning my client under the

assumption that Miranda had been read and he had waived

his Miranda rights? -
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A. Yes, it was.
Q. By yet, you weren't present at the time that Miranda
was read?
A. I ~-- I -- I cannot remember. I could have been

pulling up on the scene while Officer Causey was reading
them.

I -- I just can't recall.

MS. KNOWLES:

Okay.

I have no further questions, Your
Honor.

THE COURT:

Ms. --
MS. LIVESAY:

Your Honor, I have no further
gquestions.

I just ask that the State be
allowed to play the video that the testimony has been
about.

THE COURT:

All right, sir. Step down.

Thank you.
MS. LIVESAY:
Can I play the video, Your Honor,

L B

at this time?

4
10
RN
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THE COURT:

MS. LIVESAY:

THE COURT:

Ms. Livesay?

MS. LIVESAY:

THE COURT:

long the video is?

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

say, at least.

MS. KNOWLES:

MS. LIVESAY:

THE COURT:

Certainly.

Thank you Your Honor.

How long is this going to take,

It's coming, Your Honor.

Do you know -- Do you know how

I'm sorry?

How long is the video?

Probably 30 minutes, wouldn't you

If not more.

I'd say about 30 or 45 minutes.

Well, let's take about 10 minutes,
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then, before we actually play the video.
MS. LIVESAY:

That'll give me time to get this
set up while we take that break, Your Honor.
THE COURT:

All right. Sure. We're at
ease.

(WHEREUPON: The court was
declared in recess at 3:14 PM, November 15, 2010.)

(WHEREUPON: The court was called
to order by the Bailiff at 3:22 PM, November 15, 2010;
and all pertinent parties, along with their counsel, were
back and present in the courtroom.)
DEPUTY:

Order in the court. All Rise.
THE COURT:

You ready to go Ms. Livesay?
Please be seated.
MS. LIVESAY:

We're ready, Your Honor.
THE COURT:

Okay. Let's look at it.

Ms. Livesay, is this one
continuous -~-

MS. LIVESAY:
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Yes sir.
THE COURT:

-- video that includes all the --
MS. LIVESAY:

Yes sir. Yes sir.

THE COURT:

All right.

(WHEREUPON: AT 3:23 PM, NOVEMBER
15, 2010, THE DVD MARKED COURT'S EXHIBIT NUMBER 1 -- AND
LATER REMARKED AS STATE'S EXHIBIT NUMBER 4 -- WAS PLAYED
FOR THE COURT, SAID VIEWING ENDING AT 4:29 PM NOVEMBER
15, 2010.)

THE COURT:

All right, Ms. Livesay.
MS. LIVESAY:

Uh -- Your Honor, the State's
motion, obviously, is to allow the video and all the
statements that the defendant made.

It appears that he was not under
any coercion.

He was read Miranda right away.

Uh -- Everything about his answers
appeared coherent.

He never asked for any medical

care. _
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He never asked for -- or indicated
that he was in any pain.

All of his answers were obviously
responsive to the questions asked.

He apparently knew exactly what
was going on. Understood what was going on.

Never indicated anything other
than he wanted to cooperate.

The State asks, obviously, that
those statements be admissible in front of the jury, Your
Honor.

THE COURT:

All right, Mr. Hazzard; or“Msl
Knowles?

MS. KNOWLES:

Your Honor, we would ask that --
uh -- all of those statements made that were
incriminating‘in nature -- uh -- and they were made in a
coerced setting.

He was not told of what he was
suspected of: what the nature of the guestion was going
to be about until, I believe, the third interrogation.

In addition - uh -- he had just

been Tased.

e,

He was in handcuffs.

JIEN
O
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He was by the roadside there in
the parking lot, face-down when Miranda was given.

I just would argue against them
being allowed in.

And based upon the fact that I
believe that -- you know -- his rights were violated in
that respect.

He has a Fifth Amendment right
against self incrimination and a Sixth Amend -- A Sixth
Amendment right to have counsel present.

I do not believe that the totality
of the circumstances was one in which he could've
knowingly waived those rights.

So, we would just suggest to you
that they not be admitted.

THEICOURT:

All right. Thank you.
MS. LIVESAY:

I just have one point, Your Honor,
on -- uh -- what Malinda said.

Under State v Crosby (? phonetic)
-- uh -- Officer Benton (? phonetic) admitted in this
case that he did not tell the defendant -- uh -- as --
the subject of the investigation before she arrived at

the Sheriff's Department, or before she signed a Miranda
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warning.
However, The Court concluded that:
This does not effect the
voluntariness -- voluntariness of this confession.

Uh -- Obviously, the officer
didn't tell the defendant before he was Mirandized as to
what they were going to be investigating.

The state's position is that
doesn't go toward whether or not that confession was
voluntary.

THE COURT:

All right.

A baseline in any inquiry into
Jackson versus Denno is whether or not any waiver of his
Faith -- Sixth Amendment rights was knowingly and
voluntarily -- or knowingly and intelligently made.

Uh -- And that's the purpose of
Miranda.

Uh -- There's no question that
Miranda was given, and necessarily given, because the
circumstances were such that this defendant, and any
other reasonable defendant, would have certainly believed
himself to be in custody -- uh -- at the time -- uh -- he
was -- he was questioned.

I don't think there is any --. &y

N
(D]
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doubt -- uh -- about that.
However, I have considered the

defendant's demeanor during questioning, his responses

that were made during questioning -- uh -- the officers
testimony -- unrefuted testimony -- that there seemed to
be no problems with the -- uh -- defendant's

understanding of what they had to say; and the fact that
several times -- or I believe at least two more times --
duriﬁg.the interrogation, the defendant was again asked
about his Miranda rights; if he still understood them; if
there was any questions he had about the Miranda rights.

I don't think that there's any
gquestion that this defendant made a knowing and
intelligent waiver of his Miranda warn -- uh -- rights.

There's no -- uh -- or his Fifth
and Sixth Amendment rights under Miranda.

There's no testimony that I have
heard concerning this defendant's mental dis -- uh --
deficits, or -- or intellectual deficits -- that would
suggest to me that -- uh -- what I was hearing on this
tape was not a true picture of his -- uh -- ability to
understand -- uh -- and waive -~ uh -- his -- uh --
Miranda warnings.

Uh -- After a finding of a knowing -

and intelligent waiver, we have to consider whether or
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not there was a voluntary -- uh -- statement.
And the -- the keystone -- or the
necessary preface -- in making a finding that a

confession or admission is not voluntary is coercive
police activity.
Uh -- Reviewing the tape as a

whole, considering such things as the length of the

interrogation, the con -- continue -- uh -- continuity of
the -- uh -- interrogation -- uh -- the attitude of the
officers towards him -- uh -- uh -- the way they spoke to
him -- uh -- I see that -- or I heard several times in
the -- in the interrogétion that he was informed that he
was being charged with -- uh -- at least -- uh --
kidnapping.

Uh -- Considering the -- the --
the totality of the -- uh -- of the interrogation, I find
no coercive -- uh -- police activity.

Uh -- In -- In fact, find just the
opposite -- uh -- in -- in this situation.

I'm sure that any defendant who is
ever arrested, ever placed in custody, is probably going
to be placed under some significant amount of -- of
stress.

But the stress level that I

detected from listening to this defendant and watching

IR
(9]
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him when he was in view -- uh -- looking at what the
officers were saying -- uh -- the questions that they
were putting -- uh -- to him -- uh -- the situation that
he was in -- I do not believe that there is any guestion
that his statements -- uh -- on that video were
voluntarily made, knowingly -- after a knowing and
intelligent waiver of his -- uh -- Fifth and Sixth -- uh
-- uh -- Amendment rights.

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

another Jackson V.

Defense.

THE COURT:

uh -- statement?

MS. LIVESAY:

THE COURT:

So I'm going to allow it; okay.

Thank Your Honor.

Okay;

What else do we have?

Uh -- I think we've probably got

Denno motion, Your Honor, from the

Okay.

And -- Then there was another --

Yes, Your Honeor.
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Okay.
MS. LIVESAY:
There's a -- uh -- statement that
the defendant made -- uh -- in the investigative room

with Detective Abercrombie.

THE COURT:

MS. LIVESAY:

is right there.

Honor.

THE COURT:

Knowles.

MS. KNOWLES:

THE COURT:

do is make you motion.

Okay.

Is that one videotaped?

Uh -- Yes, Your Honor. The wvideo

That one's been edited, Your

Okay. All right.

Let me hear from -- uh -- Ms.
Your Honor -- uh --
You're going to -- All you have to

The solicitor has said that you're

going to make one. I just need to hear you make it.

MS. KNOWLES:
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1 Yes -- Yes --
2 THE COURT:
3 And then it -- the burden shifts

4 to the State.

5 MS. KNOWLES:

6 -- Yes, Your Honor, we are moving
7 -- uh -- to suppress that statement as well, and all
8 other statements incriminating him in any --

9 TﬂE COURT:

10 | Is there -- You say "all other

1i statements."

12 _ ISvthere_—— Is there just the one;
13 or are there many, or -- you know -- give me a little

14 clue here.

15 MS. KNOWLES:

i6 Incriminating statements that he
17 made -- my client made -- to Officer Abercrombie or
18 Detective Abercrombie -- uh -- during the interrogation.

19 THE' COURT:

20 At the investigator -- At the
21 station; right?

22 MS. LIVESAY:

23 Yes sir.

24 THE COURT:

25 Is that what we're talking about?
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the police station;

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

THE CCURT:

MS. LIVESAY:

That was an interrogation made at

is that right?

Yes sir.

And was there only one?

sir?

Was there just one?

Yes sir; just one investigator.

Uh -- The defendant comes in. He

Mirandizes him. He fills out the Miranda sheet; signs it

THE COURT:

statements --

MS. LIVESAY:

THE COURT:

Okay.
Let's be fair to the Defense now.

Do you know of any other

No sir.

-- you intend to use?

Ms. Knowles seems to vacillate a
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little bit here about what -- whether there might be more
than one.

But you're talking about one
interview --

MS. LIVESAY:
Yes sir.
THE COURT:

-- and one statement.

MS. LIVESAY:

This is the only other statement.

THE COURT:

Is that right, Ms. Knowles.

MS. KNOWLES:

That -- That's my understanding.

He just made several incriminating statements --
THE COURT:
| Okay.
MS. KNOWLES:
-- during that time.
THE COURT:

All right. Okay.

- MS. LIVESAY:

Just to clear up the record too,

Your Honor, so the Defense knows:

Uh -- There was an issue.

We had
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the -- uh -- interview transcribed.

There was an issue because there
was some questioning regarding his prior record.

Uh -- I provided a transcript to
the Defense. They highlighted the portions that they
wanted removed in regards to any discussion about his

prior record.

THE COURT:

As I understand --
MS. LIVESAY:

-- my investigator has edited all
those comments out.
THE COURT:

Okay.

So there's no -- uh -- We're not
going to talk about a prior record?
MS. LIVESAY:

No sir.
THE COURT:

We're not going to talk about
prior bad acts.
MS. LIVESAY:

Right.

Those particular statements have
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already been edited out.

But obviousgly, we're askiﬁg for
the rest of it to be admissible.
THE COURT:

That is --
MS. LIVESAY:

Any other statement he made
outside --
THE COURT:

-- unless -- What about if the
defendant testifies? That may be a different situation.
MS. LIVESAY:

Yes sir.

THE COURT:

Okay. All right. Okay.

Let's hear it. |
MS. LIVESAY:

Thank Your Honor.

At this time, the State calls
Detective Abercrombie to the stand.

CLERK:

Did you want him sworn in?
THE COURT:

No, he's still under oath.

Ms. -- Ms. -- uh -- uh -- Livesay,
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isn't everything he's going to say going to be on the
tape?
MS. LIVESAY:

Yes sir.
THE COURT:

Why don't you just have him
identify --
MS. LIVESAY:

Okay.
THE COURT:

-- the tape and let's put it up
then.
MS. LIVESAY:

Do you want me to go ahead and
play the tape?
THE COURT:

Just have him identify it for the
record and let's put it up.
MS. LIVESAY:

I will, Your Honor.

Can I have this marked?

WHEREUPON: THE SUBJECT DVD WAS

MARKED BY THE COURT REPORTER AS COURT'S EXHIBIT NUMBER 5.

MS. LIVESAY:

Thank you.
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1 WHEREUPON: DETECTIVE ABERCROMBIE
2 WAS REMINDED OF HIS EARLIER OATH AND TESTIFIED OATH AS

3 FOLLOWS:

4 COURT REPORTER:

5 Your Honor, this will be Court's
6 Exhibit 5.

7 THE COURT:

8 Yeah.

S VOIR DIRE EXAMINATION BY MS. LIVESAY:

10 Q. Detective Abercrombie, do you recognize what I'm

11 showing you?

12 A. Yes, I do.
13 Q. And what is it?
14 A. It's a DVD of an interview with -- uh -- Defendant

15 Mark Elliott.

16 Q. Okay. And where did this interview take place?

17 A. The interview room at the Detective Division if the
18 Police Department.

19 Q. Okay. How, long did it take? How long did the

20 interview last?

21 A. Uh -- 45 -- 48 minutes; some -- something like that.
22 Q. Okay. And during that time of the interview, did
23 you -- Are you aware of what Miranda Warnings are?

24 A. Yes I am.

- 25 Q. And during the time of the interview, did you notify
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the defendant of his Miranda warnings?
A. Yes I did.
MS. LIVESAY:
Okay.
Mark this, as well, real quick.
WHEREUPON: THE MIRANDA STATEMENT
OF 6/22/09 WAS MARKED BY THE COURT REPORTER AS COURT'S
EXHIBIT 6.
MS. LIVESAY:
Do you recognize this? Sorry.
COURT REPORTER:
And Your Honor, this will be
Court's Exhibit 6.
THE COURT:
All right. Thank you.

MS. LIVESAY:

Thank you.
VOIR DIRE EXAMINATION BY M _ CONTINUED:
Q. 'Do you recognize Court's Exhibit Number 6?
A. Yes, I do.
Q. And what is it?
A. It's the -; uh -- City of North Myrtle Beach -- uh
-- Miranda rights form.
Q. And who's signature is on it?
A. Uh -- The Defendant, Mr. Elliott.
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Q. Okay. And are those -- Is that the copy that you

used in the interview?

A. That's correct.

Q. Okay. And in the video, are you reading off this
copy?

A. Yes, I am.

Q. Okay. So this copy is from the date and time that

the video was on?

A. That's correct.

Q. Okay. And is the Defendant'é signature there as
well?

A. Yes, it is.

MS. LIVESAY:

Okay. Thank you.

No further questions, Your Honor.
THE COURT: |

All right, Ms. --
MS. KNOWLES:

Your Honor, may I see that?
THE COURT:

Yes.
MS. LIVESAY:

Miranda warnings that were
supplied in discovery.

THE COURT:
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All right.

Now, Ms. Knowles, I'm going to let
you cross-examine him fully; okay. You understand?
VOIR DIRE EXAMINATION BY MS. KNOWLES:
Q. Detective Abercrombie, did you -- uh -- Mirandize

this defendant?

A. Yes, I did.

Q. And were you aware of the circumstances of his
arrest -- what had happened?

A. Yes, I was.

Q. And can you tell us about that?

A. You talking about pretty much exactly what we saw on

the video?
Q. Yes.
A. I was aware -- I was aware of the circumstances
behind how he was arrested; when and where.

As a matter of fact, I was there
shortly after the arrest -- uh -- and then left that
scene to go to the hospital. |

So I'm familiar with his arrest.

Q. And so you know they -- uh -- he had been Tased and

it --
MS. LIVESAY:
Your Honor, can I object?

This interview had taken place the
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next day after any of this happened; in fact, maybe even
more than a day.
THE COURT:

Well, let's just let Mr.
Abercrombie say that -- or Detective Abercrombie. He
can say that.
VOIR DIRE EXAMINATION BY MS. KNOWLES CONTINUED:
Q. For clarification, when you -- uh -- engage in -- in
interrogations with my client?
A. It was 3 o'clock that afternoon.
Q. That afternoon? What -- With what date?
A. -Uh -- The 29%th.

Q. Okay. And what was the setting of the

interrogation?
Tell me --
A, It's a -~
Q. -- you said it was in the North --
A. It's a interview room. There's a desk and a couple

of chairs, and it's very informal.

Q. Okay. And did you inform him of his right to have
counsel present? And --

A. Yes I did.

Q. And you do understand that?

A. Yes, I did.

Q™+ And did you inform him that he did not have to speak
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with you?
A. That's part of the Miranda rights; yes ma'am.

Q. But specifically?

A, Uh -- If you'll hand me the sheets.

Q. (Did as requested.)

A This was the portion I read up here with the check
marks all -- and when I read it to them, I checked off

each line and made sure that he understood them.

Q. Okay. So there was no question as to that --
A. Correct.

Q. -- of -- of his understanding?

A That's correct.

Q. And at any point, did you refer to his prior record
before you engaged in conversation as to the cﬁarge he
was looking at and you were interrogating him on?
A, No ma'am. The only time during the interrogation --
during the interview that -- uh -- his criminal history
was brought up was --
MS. LIVESAY:

Your Honor, if I may object?

As to his prior record, that's
been edited out.

So I don't know why we're even
discussing --

THE COURT:

172
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Well, she may have some‘reason --
MS. LIVESAY: |

-- that aspect.

THE COURT:

-- for asking. Go ahead Ms.
Knowles, ask your question.

WITNESS:

The -- uh -- The subject of his
prior record wasn't brought up until well into the
interview.

It wasn't something that was
discussed, as near as I can remember, right of the bat.
VOIR DIRE EXAMINATION BY MS. KNOWLES CONTINUED:

Q. But wasg it before or after you told him what he was

being charged with?

A, Yes. It -- The Miranda rights were -- uh -- read to
him before any discussion -- subsequent discussion after
that.

Q.. For clarification, the discussion of his prior
history -- criminal history -- was that before or after

you diécussed with him what had happened; and what he was
being charged with?

A. He -- Are we still talking about his prior criminal
history? Or is that what we're still talking about?

Q. Right .. Correct.
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A, That was somewhere in the middle of the interview.
Q. Was he made --
A. I don't exactly --
Q. Was he made aware of the charges that you were

looking to him --

A, He was made aware of the investigation -- what I was
investigating.

Q. Ckay. And was that done immediately --

A. I --

Q. -- whenever -- before he started answering --

A. I don't --

Q. -- questions?

A I don't recall.

Q. Okay. And did you make any misrepresentations at
all --

A. No ma'am.

Q. -- during your interrogation?

A. No ma'am.

MS. KNOWLES:

Nothing further, Your Honor.
THE COURT:

All right. You may step down.
WITNESS:

Thank you, sir.

~"MS. LIVESAY:

17
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Your Honor, at this time, the
State wishes to play the interview.

THE COURT:

All right.

(WHEREUPON: State's Exhibit
Number 5, the DVD of the interrogation, was played for
The Court at 4:44 PM, November 15, 2010; said recording
ending at 6:01 PM, November 15( 2010.

THE COURT:

All right?
MS. LIVESAY:

Your Honor, obviously, the State's
going to ask that -- uh -- those statements be
admissible; and that they be found that Miranda was read.

The defendant acknowledged it by
signing the Miranda Rights Form.

And that his statement was
obviously voluntary. He was extremely cooperative
throughout the entire interview.

Uh -- He was even allowed to use
the phone.

And the detective answered any
questioné he had.

THE COURT:

- All right.
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Let me hear from you, Ms. Knowles.
MS. KNOWLES:

Thank Your Honor.

We would make just the opposite
that -- uh -- our client engaged in conversation.

And the conversation and
statements made were not done after a knowing and
intelligent waiver was entered into.

Uh -- He was not even told what
the questioning was to be in reference to until after the
fact, well into the interrogation.

Uh -- The waiver was not even

signed until after the questioning.

Uh -- We just would submit that --
you know —; it was not freely and voluntarily entered
into.

THE COURT:

Do you have any doubt that your
client was read his rights prior to the interview
beginning?

MS. KNOWLES:

The waiver was not signed by him

THE COURT:

D~

That's not what I asked you.
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Was he read his rights prior to

the interrogation?
MS. KNOWLES:

He was.
THE COURT:

All right.

And tell me what you saw on that
tape that would make me believe, or suspect, that his
waiver, or agreement to talk, was not knowingly and
intelligently made?

MS. KNOWLES:

Well, all throughout the video --
THE COURT:

What would kept him from
understanding that he had Ehe right not to talk?

MS. KNOWLES:

Throughout the video, it is clear
that there was a lot of confusion as to what he was even
being suspected of; what the nature; what the severity of
the questioning was; of the cﬁarges.

Like I said, he was suspected of
-- He was never told exactly what they were until
probably 10 minutes before the interview was over.

THE COURT:

- Wasn't he told that it was
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kidnapping, like the night before in the previous
interview?
MS. KNOWLES:

No, Your Homnor.
THE COURT:

Didn't he keep talking about the
kidnapping charges.
MS. KNOWLES:

He made reference to it.
THE COURT:

Uh-huh.
MS. KNOWLES:

But it was after the fact of --
THE COURT:

And he wasn't told that there was
a rape charge -- all sorts of charges -- that were going
to be levied against him?
MS. KNOWLES:

He was told -- like -- like I said

-- probably 10 minutes before the close of the

interrogation.
THE COURT:
And was there anything about this
setting that you feel -- felt was coercive?
—.

What was coercive about the
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gsetting?

Was the officers actions -- Were
the officers actions coercive?

Was he threatened or intimidated
in any way?
MS. KNOWLES:

No. I'm not suggesting that the
officer acted in any way inappropriate.

I am just saying that:

I believe that my client was led
to believe that he was not being charged with anything.

They were just engaging in a
discussion.

So how could he enter knowingly
into a waiver, when he didn't really know what --
THE COURT:

Are you --
MS. KNOWLES:

-- the nature of the questioning
was to be about?
THE COURT:

Are you saying that your client
had no idea that he was being charged with anything?
MS. KNOWLES:

He. had an idea that he was being
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suspected of several things. But nothing was put down in
black and white.
THE COURT:

I understand that.

But he knew that he was being
charged; didn't he?

He -- He knew that there was a
problem there?

MS. KNOWLES:

Even by the detective's on
admission, he says that he is not, as the lead
investigator, signed off on any warrant, or warrant
affidavit, charging him with anything.

THE COURT:

I see.

Well, I believe that this video
clearly shows that:

Looking at the totality of the
circumstances, that there was no coercive conduct on the
part of the police.

Uh -- He had waived his rights to
Miranda the night before.

Uh -- There is no question that he
waived them again here.

Lot

Uh -- There's nothing to suggest
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to me that he is unable to understand his Miranda rights.

I believe that he did.

There seems to be no -- nothing
that he was operating under that would cause him not to
-- uh -- any mental deficit -- drinking, that would cause
him not understanding his Miranda rights.

I believe there was a -- a knowing ’
and intelligent waiver of his rights under Miranda -- his
the rights protected by the Fifth and Sixth Amendment.

And that:

The interview was conducted,
essentially, in a Qery cordial atmosphere.

Uh -- There's nothing about the
room that would suggest that there was anything coercive;
certainly not the officer's -- uh -- uh -- conduct, as
you said.

Uh -- I'm going to -- uh -- allow
the -- uh -- thg statement, for whatever purpose, I don't
know.

It's just about 45 minutes of
nothing, really.

But --

MS. LIVESAY:
Thank Your Honor.

MS. KNOWLES: -
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Your Honor -- uh -- the defense

would move to have two portions of this wvideo redacted.

Uh -- I believe at 3:01, there's a
reference by our client of -- uh -- his brior record.
THE COURT:

I -- The only thing I saw was he
said:

I've only had a driver's licemnse
for a month.

You know, knowing that he has a
prior record, I know where that's coming from.

But I'm not sure that a juror
would understand why -- what in the world that meant.

He just makes a comment.

Is that what you're talking about?

MS. KNOWLES:

Well, in -- in -- in abundance of
caution, I -- I don't know if we're talking about the
same thing.

But --

THE COURT:

Well, tell me what you're talking
about?

I mean, that's only thing that --
I --TI -- I was thinkzﬁg about --
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MS. KNOWLES:

He -- He mumbled a -- some
reference to a prior record; my client.
THE COURT:

I mean, do you have an idea what

-- Mr. Hazzard, you're raising your hand.

Have you -- Did you pick it up?

Did you catch it -- I did not.
MR. HAZZARD: |

Yes sir. I did pick it up.

Uh -- And I mentioned it to Ms.
Knowles. But she is kind of hamstrung, because I don't
think she caught it.

At three o'clock, and one minute,
and about 00 seconds, basically Mr. Elliott is bemoaning
-- It's -- It's in the portion of the interplay where Mr.
Elliott is saying:

You know, these kids say
éomething, you believe it; but I say something, you don't
believe me. |

And then kind of under his breath
and as an aside, he -- he almost -- he says Something to
the lines of:

You know, just cause you look at

my record then -- you know -- they den't believe you.
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But it is mumbled -- It's forto
votae (? phonetic) -- it's under his breath.
THE COURT:
Well, if --

MR. HAZZARD:

And I think --
THE COURT:

-- if he said that, then --
MR. HAZZARD:

-- that's what I heard.
THE COURT:

--uvh -- Ms. -- uh -- uh -~
Livesay, then I'm going to redact it.

| I didn't hear it.

MS. LIVESAY

I didn't hear it before, Your
Honor. My thing is --
THE COURT:

But if it's -- if it's there, it's
there.
MS. LIVESAY:

-- we've redacted everything that
the investigator -- uh -- got out thought a question.

He didn't ask a question regarding

this defendant's prior record.
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He mumbled it under his breath.
That's the -- That's what he did. So that's where we're
at with it.
THE COURT:

I mean, is it there?
MS. LIVESAY:

I don't see why it's not --
THE COURT:

I don't --
MS. LIVESAY:

So I don't see why it would be

inadmissible?
THE COURT;
Is -- Is it there?
MS. LIVESAY:
It -- If it is, Your Honor, it

 should be in this transcript, which I've given to

Defense.
MR. HAZZARD:

Well, the transcript is not a
certified court reporter transcript.

There are actually portions in

that transcript of there's where there questions --

THE COURT:

Well, I -- I'll sax.we'll redact
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it if it's there.

MR. HAZZARD:

THE COURT:

it.

MR. HAZZARD:

THE COURT:

it.

we'll redact it.

MR. HAZZARD:

plan to publish it, at

between 00 seconds and

MS. LIVESAY:

MR. HAZZARD:

MS. LIVESAY:

THE COURT:

I didn't hear it.

All I'm asking you --

Ms. Knowles apparently didn't hear

All I'm asking --

Ms. Livesay says she didn't hear

If you heard it and it's there,

All I'm asking is that if they

three o'clock and one minute,

05 seconds --

Your Honor --

-- just turn the sound down.

-- we can --

LS

187




P

188

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FURTHER MOTIONS AND PRELIMINARY MATTERS 187

Don't you -- Don't you have a copy
of this?

MS. LIVESAY:

We've got a --
MR. HAZZARD:

Yes sir.

THE COURT:

Well, look at it tonight and find
it; and get it exactly right, and find out what it is;
we'llAredact it.

If he said something about his
prior record, we'll take it out.

How -- How much more do you want?

MR. HAZZARD:

Just that. Just that.
THE COURT:

You got it.
MR. HAZZARD:

Thank you.

MS. KNOWLES:

And -- And the only other portion

that -- uh -- we want to make a point of is:

He makes a reference to the North

Carolina bond procedure, which seems to indicate that he

has had some sort of involvement.

L
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THE COURT:

Where -- Where was that?

MS. KNOWLES:

3:15
THE COURT:

I mean, I -- I must have been
asleep during that. 'Cause I haven't heard anything
about a bond hearing.

MS. KNOWLES:
3:15

THE COURT:

What does he say, exactly?
MS. KNOWLES:

He makes a reference to:

I know how they do it in North
Carolina.

And it seems to indicate that he
has had some sort of involvement with North Carolina bond
procedure, and thus criminal charges.

THE COURT:

Nah, I'm -- I'm not going to go
there.

I -- I don't know what that means,
if anything.

I -- I'm not -- That's certainly
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not a comment on his record.
I'mnot -- I'm not -- I'm just not

going to go that far.

MS. KNOWLES:

THE COURT:

MR. HAZZARD:

matters at this point.

Ckay. Thank Your Honor.

Anything else?

Yes sir.

I think we have 4 or 5 more

Uh -- Obviously we still have the

review of the video testimony of Lance O'Bryant, and --

uh -- the objections -- because all objections, of

course,, were held until we got in front of the judge.

motions after that.

THE COURT:

MR. HAZZARD:

major.

security.

And then, I believe I have 4 other

What are your other motions?

Uh -- One was for -- Nothing

One with regard to courtroom

You know, I don't want these
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wonderful fellows here all ganged up behind my client;
this the jury the impression that he is some incredibly
dangerous man.

If the -- uh -- Horry County
Sheriff's Office wants to have them placed strategically
around the courtroom in even integrals, that's fine by
me.

Don't want all of them sitting
ovef here behind him though.

THE COURT:

One behind him; one by the -- uh
-- by the lockup door; and the others can be scattered
around the courtroom.

MR. HAZZARD:

Uh -- We would move to prohibit
the use of the term "victim" by the State in referring to
vs . [

Our submission is that:

It presupposes the guilt of the
defendant.

I realize The Court may say:

Well, you know, she should --
THE COURT:

What would you like to have her

-

called?
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MR. HAZZARD:
Ms. - Call her BE

That's her name, Your Honor.
THE COURT:

Well --
MS. LIVESAY:

Your Honor, I have td object to
that. She is the victim in this case.

They're ~- The jury's going to
know she's a victim in this case.

There's - There's no doubt this
gentleman's the defend -- defendant and she's the victim.

I think it makes it wmore confusing
by not -- not calling her the victim.
THE COURT:

Why --
MS. LIVESAY:

And then we're going to have names
flurrying all around.
THE COURT:

-- are we going to call him
"Defendant?"
MR. HAZZARD:

I'm not going to call him

Defendant. -,
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I'm going to cal
That's his name.
THE COURT:

All right.

1 him Mark Eliot.

Well, I don't have -- see any --

Do you have any authority for not mentioning "victim?"

MR. HAZZARD:

Because it --
THE COURT:

You know, or "al
MR. HAZZARD:

-- presupposes -
want to refer to.her as the alleged vic
wonderful.

MS. LIVESAY:

leged victim.?"

- Now, if they

tim, that is

She'‘s -- She's the wvictim of a

crime.

She's been treat

ed like a wvictim.

They're going to know she is the

victim of this crime.

They're going to know she's the

alleged victim by the fact that we're having this trial.

I don't think --
ridiculous not to call her the wvictim;

the jury.

I think it's

to keep it from




194

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FURTHER MOTIONS AND PRELIMINARY MATTERS 193

The jury knows that she is the

victim in this case.
THE COURT:

Well --
MS. LIVESAY:

And the use of the term "victim"
presupposes that a crime has occurred, which is the
purpose for a trial.

MS. LIVESAY:

Well, the whole trial presupposes

that a trial --
THE COURT:

Absolutely.

MS. LIVESAY: |

-- that a crime's been converted

(sic).
THE COURT:
I'll tell vyou what, Mr. Hazzard:
I'll let you call her the alleged
victim.

And you can call her the victim,
Ms. Livesay.

I mean -- you know -- that's a
term that we've used ad infinitum -- you kngw -- in this

courtroom and every courtroom in this country.
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That's what the Legislature refers
to them as -- as when we talk about the victim's rights
and the right of victims to be present during the court
-- uh -- room proceedings.

I mean, that's just a term.

MR. HAZZARD:

Then we simply request a jury
instruction that tells the jury that; that that's simply
a term; that they are to place absolutely nothing on it
as far as an indication of any guilt whatsocever.

THE COURT:

I'll do it preliminarily.
MR. HAZZARD:

Thank you, Your Honor.

At some point before we begin --
begin the trial, the Defense would move that The Court
instruct all witnesses for the State, in advance, that
there is to be no mention made regarding Defendant's
prior record; or established as a sex-offender -- or a
registered sex offender, considering that there are no
Lyle issues in this case.

THE COURT:

I'm sure that Ms. Livesay knows

that.

MS. LIVESAY:
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THE COURT:

mistrial if she does.

There won't be, Your Honor.

195

She knows that that will lead to a

So she's going to tell her

witnesses not to do that.

MR. HAZZARD:

THE COURT:

MS. LIVESAY:

THE COURT?Y

MR. HAZZARD:

Lance O'Bryant's wvideo

have any other motions

THE COURT:

that deposition?

objections do you have?

MR. HAZZARD:

I hope --

Right, Ms. Livesay?

Yes sir.

Okay.

All right.

Now, other than with regard to

deposition, the Defense doesn't

at this time.

All right.

What do you have in the way of

What kind of motions -- uh --
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THE COURT:

picked up the victim?

MR. HAZZARD:

THE COURT:

victim on the -- uh --

MR. HAZZARD:

THE COURT:

Hearsay.

My understanding is:

He is just a person that likes --

Allegedly; yes sir.

Uh -- Or -- Or met the alleged

on the street that morning?

Is that right?

Yes sir.

Okay. And how are you going to

avoid an excited utterance?

MR. HAZZARD:

to this gentleman.

it.

How am I going to avoid it?
What I'm saying is that:
There is a statement made by her

And he then testifies regarding

And it's not a statement that --

you know -- he's basically testifying to what a third-
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party said.

hearsay, Your Honor.

THE COURT:
MR. HAZZARD:
THE COURT:

for a --

MR. HAZZARD:

That's my understanding of

But -- But she --
Now --
I understand that he -- he called

-- 1f the State wants to raise the

issue of excited utterance, they can at that time.

Or if The Court sua sponte wishes

to do that, then I'll be more than happy to go into it.

THE COURT:

Okay.

Well, we'll go into it when we see
the -- Can we just look at that portion tomorrow; okay?

it; do we?

MS. LIVESAY:

We don't have to look at all of

Yes sir.

We've got the transcript here and

the -- uh -- the video, if you want me to -- Let's see,
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there's two copies of the transcript of the deposition of
Lance O'Bryant.

I don't know if you want me to
leave it here for The Court for us to argue tomorrow?

Or I can certainly hand one over.
THE COURT:

Well, it's -- it's 6:15, and we're
going to argue it tomorrow for sure.

'But I -- What I'm getting at:

Do -- Do we need to go through a
whole deposition?

Mr. Hazzard seems to zero right in
on the -- the objectionable part.

Right, Mr. Hazzard?
MR. HAZZARD:

That's right, Your Honor.
THE COURT:

He zeroes right in; we can locate
it, and we can go right to it in the morning.

MS. LIVESAY:

That's --
THE COURT:

No need to spend an hour watching
this -- the entire video, if the only issue before me is

going to be the admissibility of a statement by the -- uh
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-- alleged victim.

MS. LIVESAY:

THE COURT:

objectionable?

MR. HAZZARD:

THE COURT:

MR. HAZZARD:

O'Bryant says that:

into the middle of the

wanting to scare her.

Yes sir. We can do that.

What is objectionable?

Tell us up front, Mr. Hazzard?
Tell me what -- what statement is
Uh -- My recollect --

So there's no question.

My recollection is that Mr.

He was running. Came -- uh --

street. Something about not

So he ran off the sidewalk into

the middle of the street.

phone.

back at the house.

She then asked if she could use a

He said:

I don't have it with me, but it's
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And as they are walking back to
the house, well after any excited utterance, she alleges
that she was raped; and -- uh -- basically that she
alleges that she was raped; and that she had been
wandering around for about an hour.

THE COURT:

Okay.
MS. LIVESAY:

So I'd just prefer to argue --
THE COURT:

So that was a series of -- uh -- a
conversation he had with her?

MR. HAZZARD:

Yes sir.
THE COURT:

Okay. All right.

And your position is going to be?
MS. LIVESAY:

I was inquiring -- So are we
arguing this tonight, Your Honor --

THE COURT:
No.
MS. LIVESAY:
-- or are we just narréwing it

down?
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THE COURT:

No. We're just narrowing it
down.
MS. LIVESAY:

Yes sir. I -- I agree. That

would be the portion that we're going to be arguing’

about.

And it's going to be whether or
not it's "excited utterance" or not.
THE COURT:

Okay.

MR. HAZZARD:

And, in fact, if I can borrow a
copy of the transcript overnight, I will review it and
may not even have the objection in the morning, Judge.
THE COURT:

Very well. Okay. All right.

201

We will -- uh -- see you all here -

at nine in the morning; okay.

MR. HAZZARD:
All right.

MS. LIVESAY:
Thank Your Honor.
(WHEREUPON: The court was

declared in recess at 6:18 PM, November 15, 2010.)
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(WHEREUPON: The court was called
to order by the Bailiff at 9:00 AM, November 16, 2010;
and The Court addressed a different case in&olving an
unrelated defendant, Jeffrey Wayne Riebe, until 9:09 AM,
at which time The Court directed it's attention back to
the Elliot case.)

THE COURT:

Where's the defendant?
MR. HAZZARD:

He's back in lockup, Your Honor.
THE COURT:

Lét's get him out.

All right. I'll hear you, Mr.
Hazzard, or Ms. Knowles, either one.

MR. HAZZARD:

The Court's indulgence, Your
Honor?

(WHEREUPON: The defendant entered
the courtroom at 9:29 AM, November 16, 2010.)

MR. HAZZARD:

Where we left off yesterday was
with regard to the video taped statement of Lance
O'Bryant, and some contemporary objections I have that
have to be addressed by The Court.

Those objections, specifically
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are, to statements made Mr. O'Bryant during the video
taped deposition that are hearsay statements -- uh --
statements allegedly made to him by Ms. _
THE COURT: '

All right.

How about 801(d)1?
MR. HAZZARD:

801(d)1(d) -- uh -- specifically
indicates that:

Unless it's with regard to time
and place --

THE COURT:
| All right; what does he say, then?
MR. HAZZARD:

He says that she says that -- uh
-- she was abducted and raped.

THE COURT:

Okay.
MR. HAZZARD:

And our position is that:

It is limited specifically to any
information regarding the allegations of what allegedly
occurred under 801(d)1(d) is limited only to time and
place to prevent there being improper bolstering

testimony, since it was my understand that Ms. —
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ig available to testify.

THE COURT:

All right.

How about 801 -- uh -- (d)1, which
says:

A prior consistent statement -- uh

-- and it's offered to rebut an expressed or implied
charge against the declarant of recent fabrication or
improper influence and motive.

Isn't that exactly what you're
doing?

You're challenging her?
MR. HAZZARD:

Your Honor, we have made
absolutely no challenge at this point.

If they want to save Mr.
O'Bryant's testimony till rebuttal, then I could say --
THE COURT: |

No, I'm talking about -- I would
assume, in either case, the alleged victim is going to
testify first.
MS. LIVESAY:

Uh -- Yes sir. The alleged
victim will testify first. And --

THE COURT:

2NL
Z
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All right.
MS. LIVESAY:

And if I may correct for the

record -- uh -- the deposition of Lance O'Bryant is -- uh
-- here. And she doesn't tell Mr. O'Bryant that she was
raped.

She jﬁst merely tells him that she
was kidnapped.

So as far as time and place, that
wouldn't even be relevant as to this statement, because
she's not telling anybody she was raped.

She tells him she was kidnapped;

she was told to get down on the ground by a person that

‘she thought had a gun.

At that time, the person put her
in the car; kept her in the car; took her phone; and then

dumped her out.

She never relates -- and I'm
looking at it now -- on the statement that he makes to --
uh -- the statement that Lance O'Bryant makes as regards

to what she told him is on Page 11.

She never said, and he never
answers in any way that says that she said anything about
being raped.

THE, COURT:
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Well --
MS. LIVESAY:

He says it's just kidnapping --
THE COURT:

-- 801(d)i allows her to -- him to
recite that.

If -- If she -- If it's a sexual
criminal conduct case and she makes statements concerning
time and place, that's admissible as an exception to
hearsay. |

You're saying that's not the case
here?

MS. LIVESAY:

I'm saying that's not the case.
And -- And even if it was the case -- uh -- this is the
first person that she ran into that night at 4:30 in the
morning --

THE COURT:

Well, upon what grounds do you

offer the testimony, then?
MS. LIVESAY:

Excited utterance, Your Honor.
THE COURT:

Well, give me the circumstances.

Tell me about it.
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MS. LIVESAY:

Uh -- Your Honor, excited
utterance; in order for me to meet it, her statement has
to be related to a startling event.

And it's got to be found that it
was while under stress.

Uh -- Once she walks up to him,
she immediately says:

I've been kidnapped.

So that statement right there
meets the first element.

She had told him, as regards to
the startling event, the statement we already know,
talking about what's happened under the stress.

His testimony clearly says that
when he saw her, she appeared shook up and nervous.

And then, when you take that rule
that says you have to examine it under the totality of
the circumstances, when you add his testimony that she
was shook up and nervoug, she immediately walked up and
said she was kidnapped.

And when you look at it, and the

fact it was 4:30 in the morning; she was out there

wandering around with no shoes on. She had no phone.

- He testifies himself he was
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running that morning. He never saw another person or
another vehicle out that night.

He all -- He also testified:

She is just shook up, nervous,iand
just extremely thankful that he had stopped and helped
her get a phone.

I think it meets the elements of
excited utterance when you look at it in the totality of
the circumstances in regards to how she met him and when
she met him, what she said.

She immediately said:

I've been kidnapped. I need a
phone.

She's indicating right off the bat
what's happened.

He also says that he didn't ask
her any questions about what had happened that night,
which goes along with the fact it was an excited
utterance.

She just immediately starts
rambling on about what had happened.

He never asked her any questions
about what had happened to her that evening.

THE COURT:

_ All right.
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Mr. Hazzard, how about that?

I mean, she says that that's the
first thing out of her mouth. And the witness says that
she was upset -- uh -- and it occurred apparently right
after she was released. |

Why would that not be -- uh --
come under the exception for excited utterance?

MR, HAZZARD:

Well, my understanding, Your
Honor, is that -- uh -- the first things out of her mouth
were:

Do you have a phone that I can
borrow?

Secondly, she indicates that she
had been Walking around for approximately an hour.

So I don't believe this is a
matter of it be contemporaneous in time and place, when
obviously -- uh -- the dis -- the distance in time
between the alleged offense and the alleged utterance is
a matter for The Court's consideration in determining
whether it is considered to be an excited utterance, Your
Honor.

We would simply indicate, and our
position is, that:

- It is hearsay.
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That my -- our understanding is
Ms. _ is here and available to testify..

That to allow his previous
statement would be impermissible bolstering.

Uh -- As The Court has questioned
the State, apparently there's --
THE COURT:

Well, don't you challenge her
credibility?
MR. HAZZARD:

Your Honor --
THE COURT:

And doesn't it come under a prior
consistent statement?
MR. HAZZARD:

How am I challenging --
THE COURT:

Wouldn't it be ad -- admissible as
a prior consistent statement?
MR. HAZZARD:

Would it be admissible as a prior
consistent statement?

No sir.
THE COURT:

And why not? -
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MR. HAZZARD:

Because it's a pure faced
statement. There's no need for any corroboration of it
by -- by é prior consistent statement.

THE COURT:

Well, it allowed under 801(d)1 as
a prior consistent statement, if you attack that
statement that she will testify to.

If you allege or suggest, either
impliedly or expressly, that she has improper motive, or
has fabricated this story, then the State has a right to
introduce it as a prior inconsistent statement -- or a
prior consistent statement.

Does she not -- Does it not?

I mean, tell me why -- why -- why
801(d)1, that section, does not apply. |

This -- This is what it says:

The declarant testifies prior
statements -- excuse me.

A statement is not hearsay if --
this is (d)1 -- the declarant testifies at a trial or
hearing and is'subject to cross—examination concerning
the statement, and the statement is -- and I'm going to
go down to (b):

Consistent with declarant's
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testimony and is offered to rebut an expressed or implied
charge against the declarant of a recent fabrication, or
improper influence, or motive, provided however, the
statement must have been made before the alleged
fabrication, or before the allieged improper influence or
motive arose.

Now, tell me why it's not -- would
not be admissible under 801(d)1(d)?
MR. HAZZARD:

(d)1(d), or (b)?
THE COURT:

Or (b), excuse me. Or that's that
subsection (b) there, as a prior inconsistent -- or a
prior consistent statement.
MR. HAZZARD:

Well, the issue The Court is going
to have to -- uh -- rule on is -- It states specifically:

If consistent with the declarant's
testimony and offered to rebut an expressed or implied
charge against the declarant of a recent fabrication or
improper influence or motive.
THE COURT:

So what I'm going to have to do --
MR. HAZZARD:

If what determines "recent" -a.If

2
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my -- If my -- uh -- cross-examination is that:

213

The motive and the improper nature

existed at the time of that statement.

THE COURT:

MR. HAZZARD:

THE COURT:

admissible under that.

utterance.

Not saying that any --

It wouldn't be admissible --

-- motive --

-- under ﬁhat -- It wouldn't be
I don't know about excited

But what I believe I'm going to

have to do is wait and hear her testimony and see what

develops; see what attacks you have as far as her

testimony is concerned --

MR. HAZZARD:

THE COURT:

MR. HAZZARD:

THE COURT:

Fair enough.

-- during your cross-examination.

Fair enough.

I don't see what issues are
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raised. I'm not at this time prepared to make a finding
as to whether or not itfs an excited utterance.

I want to hear her testimony.

And I want. to hear ﬁhe testimony
of the witness leading up to the statement, or her -- his
observations, before I get into it; okay.

MR. HAZZARD:

Okay.
THE COURT:

All right.

Now, we've got a jury downstairs.
Mr. DeBusk, are your --

MS. LIVESAY:

One motion in the case, Your
Honor, to clarify that what we talked about pretrial as
to the rape shield, I'm assuming we've clarified there
won't be any questions asked of my Qictim regarding any
sexual activity outside of the activity between her and
the defendant.

THE COURT:

And we're going to see how that
develops.

I think I made it very clear that:

If you open the door as to that,

he may be able to do -- to -- uh -- to bring it up.

N
4

4
I
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We'll just have to see.

MS. LIVESAY:

Okay.
THE COURT:
All right.
Mr. -- Otherwise, Mr. Hazzard, the

rape shield does protect her as far as any other. sexual

activity.

But if we get into the issue of
why DNA -- uh -- protocol would not identify any -- any
DNA, and Ms. -- uh -- Livesay wants to go down that road,

and she talks about a mix, I'm going to let you explore
that at -- at least tb a limited degree; okay.
MR. HAZZARD:
Understood, Your Honor.
THE COURT:

All right.

(WHEREUPON: The Court abruptly
began to address matters back on the same case The Court
had earlier addressed involving an unrelated defendant,
Jeffrey Wayne Riebe, and suspended matters involving this
case at 9:23 AM, November 16, 2011 until 9:28 AM,
November 26, 2011, when the jury venire pool for this
case entered the courtroom.)

THE COURT:
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All right.

We're back on State versus
Elliott.

Anything further?

MS. LIVESAY:

Uh -- Your Honor, if -- if The
Court so wishes, we've actually got the -- uh --
magistrate that signed the warrant that we got into
yesterday -- the search warrant.

If you wish, the State can call
that -- uh -- judge up to testify that indeed it was --
that the attachment was just as Mr. Abercrombie has
testified to. |

That's up to The Court's
discretion.

THE COURT:
I've already ruled on it, haven't
I?
MS. LIVESAY:
Okay.
THE COURT:
Okay. All right.
MS. LIVESAY:
As long as -- As long as

everybody's satisfied with it, I will not call him.

Fa
P4
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THE COURT:
Well, I am.

MS. LIVESAY:
THE COURT:

counts, isn't it?

MS. LIVESAY:
THE COURT:
MR. HAZZARD:

Honor?

THE COURT:

proceed?

Okay.

And that's the only one that

Okay. Thank Your Honor.

Okay .

The Court's indulgence, Your

Where is Ms. Knowles?

There she is; okay.

All right, are we ready to

217

Do we have any other motions, or

anything that we need to take at this time?

MR. HAZZARD:

THE COURT:

No other motions --

All right. Uh --
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MR. HAZZARD:
-- from the Defense at this time.

The Defense is ready to proceed.

MS. LIVESAY:

No sir.
THE COURT:

All right.

Any specific requests for voir
dire -- uh -- Mr. -- uh -- Hazzard -- Ms. Knowles?

MR. HAZZARD:

None on behalf of the Defense,
Your Honor.
THE COURT:

All right.
MR. HAZZARD:

I have a witness list. I
apologize, but it was handwritten.
THE COURT:

Okay.
MS. LIVESAY:

Can I get a look at those, Your
Honor? Or do you have a copy.
MR. HAZZARD:

I -- They're really the same as

yours. There's nobody on there that's not on yours.
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MS. LIVESAY:

Let me get a brief look. Thank
you.
THE COURT:

Do you have -- uh -- a list for
me?
MS. LIVESAY:

I do, Your Honor.

THE COURT:

Okay. Let me see it.

It looks like the only one that
you have, Mr. -- uh -- Hazzard, that I don't see on the
State's list is Jasper -- Jasper Humbert.

He doesn't appear to be -- no,
he's on there as well as.

So we'll go through the one list;

all right.
All right.
Let's -- uh -- Where's that jury,
Mr. -- uh -- uh -- Roth?
BATLIFF:
Jury pool room.
THE COURT:

You want to get them up here?

BAILIFF:
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Yes sir.

We've got 40.

Uh -- The strikes, ladies and
gentlemen, I think, are -- uh -- five and 10?
MS. LIVESAY:

Yes sir.
THE COURT:

Five for the State, and ten for
the Defense.

Alternatives two?

(No response.)

THE COURT:

Two
MS. LIVESAY:

Yes sir.
MR. HAZZARD:

Yes sir.

THE COURT:

Okay. All right.

While we're getting the jury,
let's take a little quick break.

If anybody needs one, you need to
take it now.

(WHEREUPON: The court was

declared in recess at 9:33 AM, November 16, 2010.)

NN
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(WHEREUPON: While the court was
in recess, the jury venire pool was ushered into the
courtroom, all of them being present and seated in the
courtroom by 9:40 AM, November 16, 2010.)

(WHEREUPON: The court was called
to order by the Bailiff at 9:41 AM, November 16, 2010;
and all pertinent parties, along with their counsel, were

back and present in the courtroom.)

BAILIFF:

All Rise.
THE COURT:

All right.

Thank you very much. Please be
seated.

I see we have our jury panel.

Ladies and gentlemen, I am Larry
Hyman.

I'm a Circuit Judge here in Horry
County.

I'm assigned to the 15th circuit;
but I'm an at-large judge and I travel about the state.

But for the last longest -- uh --
we haven't had any money to.pay for travel. So I've been
sitting here for almost a year now.

It's always a pleasure to be at
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home, so I enjoy being here in Horry County.

On yesterday, you had an
opportunity to be qualified as jurors by my colleague
Jﬁdge Culbertson.

And Judge Culbertson probably
explained to you that this year we -- or this week we had
two courts going; that is the civil side and the criminal
side of the -- uh -- of the Circuit Court.

He is handling civil cases. BAnd I
am handling the -- uh -- the criminal matters.

You have been selected as
potential jurors in the case that's presently before The
Court.

And that is the case of:

The State of South Carolina versus
Mark Alan Elliott.

Mr. Elliott might be referred to
during the trial of this case as the defendant.

And there is a -- a person who
will be allege -- who will be referred to as the victim.

Please do not take any
significance whatsoever on our choice of -- of words or
the use of those words.

- It's always meant to be the

alleged victim.

N
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And the defendant, just because
he's charged, obviously -- uh -- there is no significance
to that whatsoever.

Because you, as jurors, must keep
in your mind that the State has the burden of proving his
guilt beyond a reasonable doubt.

And that he comes into this court
with a cloak of innocence -- a presumption of -- of
innocence.

So please don't be -- uh -- attach
any significance at all to those terms that we may use
during the court.

Now as I said, you were qualified
generally as jurérs yesterday.

What I am going to do this

morning, and the reason I brought so many of you up here,

is, I want to qualify you as'potential -- potential
jurors for this particular case.

Uh -- One of the most important
things that we do in a trial is jury selection. Because
the basis of our judicial system -- the cornerstone of
our judicial system is the selection, aﬁd the right of a
defendant to be tried by, a jury of his peers -- an
unbiased jury of his peers.

And in that regard, I'm going to
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be asking you some questions to make sure that you have
no interest, prejudice, or bias -- uh -- that would
prevent you from being a fair juror in -- in this
particular case.

Now as we go forward with the --
uh -- jury seléction process -- uh -- I want to advise
you that -- that we do it differently in the two
different sides of the court.

On the -- On the civil side -- uh
-- we prepare a list. We assign everybody a new number.
And the attorneys strike from the list.

And when they sérike a -- a juror,
they use the new number. So a juror doesn't even know
whether or not he was on the list of potential jurors, or
if he or she was -- was struck by either side.

On the criminal side we do it a
little differently.

What we will be doing is:

We will call your name. And -- uh
-- when we call your name, yoﬁ will be required to come
forward and stand here for a few moments and face the
attorneys and your fellow jurors.

And at that time, the State will
go first. And the State will say:

Present the juror.
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Or:

Excuse the juror.
If they say:
Excuse the juror.

Of course, you will return to your

seat.

If they say:

Present the juror.

Then the Defense has a opportunity
to -- uh -- to have some input into the process.

And the Defendant's attorneys will
either say:

Swear the juror.

Or:

Excuse the juror.

And if you're excused, of course,
you can go back to your seat at that time.

But if they éay:

Present this juror.

You'll come around, and you will
have a seat in the jury box, and you will Sérve -- uh --
on this particular case.

Please do not be concerned about
that.

A lot of jurors find that -- uh --
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process to be somewhat intimidating and embarrassing;
that is, to come forward and have the attorneys say
whether they want to seat you or not.

Don't take offense to that at all.

Eecause I tell you:

One of the hardest things that
lawyers have to do is select jurors.

And I can tell you from my
experience -- I practiced for about 32 years and did
quite a bit of trial work.

They don't have a clue what
they're doing.

It is a tough job.

It is a situation where many times
it's nothing more than a gut feeling.

It -- uh -- may come down to
whether you part your hair on the right side or the left
side, or you've got hair or you don't have hair.

Uh -- And it could be nothing more
than that.

Typically, what it will more than
likely be is a situation where the juror looks dowﬁ the
jury -- or the attorney looks down the jury list and sees
someone that he or she may think might be more

sympathetic, because of their background -- uh -- to
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their particular position in the case. And they are
doing nothing more than trying to reach them.

So don't be offended by the fact
that you are struck on a-jury.
| The next case, that same attorney
may be -- uh -- tickled to death -- uh -- to have you --
you serve -- uh -- on -- on -- on their jury.

Now I tell you all this.

You're probably -- you're sitting
there thinking:

Judge, I hope they strike me. I
don't want to serve on a jury.

Let me just say that:

There is no higher calling than

your -- your -- uh -- service on a jury.
Uh -- As I said, we have one of
the finest judicial systems in the world. Uh -- It is.

the finest in my view.

And it does not work without folks
just like yourself willing to come to court and resolve
the differences and issues that are presented to you.

That's Qhat your job is.

And I certainly appreciate your

being here, as does the State and the defendant in this

-~ in this particular case.
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Now, what I want to do is:

Begin by telling you a little bit
about this case.

I want to tell you what the
indictments allege.

An indictment is nothing more than
the document that brings a charge to The Court.

It is absolutely not evidence Nor
is anything alleged, or stated, or set forth in the
indictment, evidence.

You will not consider these
indictments as evidence.

As I said, they are nothing more
than the way -- or the document'by which -- a case is
brought by -- uh -- brought to The Court. And it informs
the defendant of what the charges are.

Now listen very carefully as I
explain what the indictments allege in this case.

I have an indictment -- Indictment
Number -- if I can find it here -- 2009-GS-26-2889.

That indictment is an indictment
for kidnapping.

This alleges that:

The defendant, Mark A. Elliott,

did in Horry County, State of South Carolina on or about
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June the 29th of 2009 unlawfully seize, confine,
inveigle, decoy, kidnap, abduct, or carry away one B. E.

-- and that's how the victim is -- is -- uh --
identified on this indictment -- without authority of
law.

And that was in violation of the
law and constitutes the offense and kidnapping.

I have an indictment which is
Indictment Number 2010-GS-26-04327.

That indictment -- uh -- is an
indictment for criminal sexual conduct with a minor in
the second degree.

That indictment alleges that Mark .
A. Elliott did in Horry County, State of South Carolina,
on or about June the 29th of 2009 willfully and
unlawfully commit the crime of sexual -- criminal sexual
conduét with a minor in the second degree by engaging in
sexual battery with a minor who wés at least 14 years of
age but who was less than -- uh -- 16 years of age, who!'
birthday is 8/7/1994.

And the defendant waé in a
position of familial, custodial, or official authority to
coerce the victim to submit, or was older than the
victim, in vioclation of the law.

I also have an indictment -- uh --
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which is Indictment 2009-GS-26-2890.

That indictment alleges criminal
sexual conduct in the first degree.

It says that Mark A. Elliott did
in Horry County, State of South Carolina, on or about
June the 29th of 2009 engage in sexual battery with B.
E., while the victim was also the victim of forcible
confinement. kidnapping, robbery, extortion, burglary,
housebreaking, or some similar act or offense.

And I have an indictment that is
Indictment Number 2009-GS-26-3471, that alleges failure
to stop for blue lights or sirens.

Uh -- And that indictment alleges
that Mark A. Elliott did, on the same day, June 29th of
2009, while operating a motor vehicle on a road or street
or highway of the State of South Carolina, did refuse and
fail to stop his motor vehicle when signaled to do so by
a law enforcement vehicle by means of a siren and/or
flashing lights.

And finally, I have an indictment,
which is Indictment Number 2009-GS-26-3472, which alleges
resisting érrest. |

And this alleges that Mark A.
Elliott did, in Horry County, State of South Carolina, on

or about June 29th of.2009, knowingly and willfully

ND

w
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oppose or fesist an arrest being made by one whom the
defendant knew, or reasonably should have known, to be a
law-enforcement officer.

Those are the charges that are
made against the defendant in this -- this particular
case. And that gives you a brief understanding of the
facts.

And it's my understanding that
this occurred in the North Myrtle,Béach section of Horry
County.

Is that correct?

MS. LIVESAY:

Yes sir.
THE COURT:

Okay.

Now, before I get on with the
selection, I want to put you all under oath.

So, Madame Clerk, would you --
would you administer the oath?

(WHEREUPON: The jury venire was
sworn by the Clerk at 9:52 AM, November 16, 2010.)

THE COURT:
All riéht.
Now let me ask you:

Is there anyone of you who did not
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affirm or -- uh -- or take the oath by swearing -- uh --
that was just administered?

And if you did not take the oath
or affirm what you would -- that your responses would be
truthful, please let me know by raising your hand?

(No response.)

THE COURT:

And there is no one.
MR. HAZZARD:

Your Honor, may we approach very
briefly?
THE COURT:

Yes.

(WHEREUPON: Counsel for each party
conferred off the record with The Court at the bench at

9:53 AM, November 16, 2010.)

THE COURT:

A moment ago, I said that the
indictment gives you a -- a brief understanding of the
facts -- the alleged facts in the case.

That is what the. State alleges
occurred and what the State must prove to you beyond a
reasonable doubt.

Now, let me ask you this:

- Has anyone ever been by -- related
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by blood or marriage to either Mark A. Elliott -- Mr.

Elliott, would you please stand and face the jury for

just a moment for me.

THE COURT:

this case?

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

Carolina.

THE COURT:

courtroom.

MS. LIVESAY:

THE COURT:

(Defendant did as instructed.)

Thank you Mr. Elliott.

233

Either Mr. Elliot or the victim in

And her name is Ms. Livesay?
Her name is BE —
Is she --

She's from Kannapolis, North

All right.

And she is not presently in the

No sir.

e cror

Kannapolis, North_parolina.
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Has anyone ever been related by
blood or marriage to either -- uh -- Mr. Elliott or Ms.
N

(No response.)

THE CQURT:

There is no response.
THE COURT:

Has anyone ever had a close
personal or social relationship with either Mr. Elliott
or vs. [

(No response.)

THE COURT:

And again, there is no response.

And by saying:

There is no response.

What I'm doing is making sure that
-- that that fact is put on our record.

We have -- uh -- Mr. Buckner, who
is here with us. He's our court reporter. And the
records everything that takes place in this courtroom.

Now, I want to read you the list
of possible witnesses.

And again, these are potential
witnesses.

-, You shall draw no -- or -- make no
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1 conclusions or -- or -- uh -- or assumptions from the

2 fact that a particular witness may not be called.

3 ’ I require the -- uh -- the State

4 and the Defense to provide me with the names of everyone

5 | who they think may possibly -- uh -- testify in this
6 case. -
7 .And it may develop that all these

8 witnesses are not necessary.

9 But let me tell you who is listed
10 as a potential witness:

11 . Of course the Defendant Mark

12 Elliott may possibly testify.

13 _ Detective Vance Abercrombie of the

14 North Myrtle Beach Police Department.

15 RB.

17 ' Vance O'Bryant -- or Lance

18 O'Bryant; excuse me.

19 . Christopher Dees or Dietz; D-i-e-
20 t-z.

21 ' : Uh -- Johnson Tedeton.

22 MH

23 : Officer -- Have Officer Wells.

24 But what is Officer Wells full name?

25 DETECTIVE ABERCROMBIE: _
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Ely, Your Honor.
MS. LIVESAY:

Ely, Your Honor.
THE COURT:

Officer Ely Wells.

Officer Causey is -- His name?
MS. LIVESAY:

Scott, Your Honor.
THE COURT:

Officer Scott Causey.

And Sergeant Downéy. It's W.
Downey; but that would be --
DETECTIVE ABERCROMBIE:

It's actually Sean Downey, Your

Honor.
THE COURT:

Officer Sean Downey.

All of those with the North Myrtle
Beach Police Department.

Officer Deal. Officer Deal's
first name ig?
DETECTIVE ABERCROMBIE

Christopher.
MS. LIVESAY:

= Christopher, Your Honor.

P
+
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THE COURT:

DETECTIVE ABERCROMBIE:
MS. LIVESAY:

THE COURT:

DETECTIVE ABERCROMBIE:

THE COURT:

"Jernigan.
DETECTIVE ABERCROMBIE:

THE COURT:

Christopher Deal.

Officer Senter. And his -- uh --

Jeff.

Jeff.

Jeff Senter.
Uh -- Officer -- uh -- Don Repec.

Officer Baldasérre is -- would be

Michael.

Michael Baldasarre.
Uh -- Susan Douglas.
Toni Broome.

Renee Best.

Uh -- Officer Jernigan; J.

And that would be?

Jamie, Your Honor.
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Jamie -- uh -- Jernigan.

Jasper Humbert.

Nikki Perry

Pat Crooks.

Sheree Brown.

Jan Bryson.

Brannon Williams.

Carmen Tucker.

Susan Stafford.

Blythe Carawan.

And Derrick Batcher.

These are the people who may be
potential witnesses -- who are potential witnesses -- uh
-- in this case.

Is anyone related by blood or
marriage to any of these people?

Or, do you have a close personal
or social relationship with any of these people?

(No response.)

THE COURT:

And I see there is no response.

The attorneys in this case are Ms.
Nancy Livesay.

Ms. Livesay, stand up.

== (Ms. Livesay does as instructed.)

N
Qo
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THE COURT':
Ms. Livesay is a -- uh -- an
Assistant Solicitor here -- thank you -- in Horry County.
She works for Mr. Hembree, the
-- uh -- Solicitor for the 15th Circuit.

Uh -- She has been prosecuting
cases here in Horry County for number of years.

I believe that the majority of her
work, although 15th Circuit goes into Horry County (sic)
and she does appear there occasioﬁally, the_majority of
her work is here -- uh -- in -- uh -- Horry County.

Is that correct?

MS. LIVESAY:

Yes sir.
THE COURT:
All right.
And we have Mr. Ron Hazzard.
Mr. Hazzard has been practicing
here in Horry County for -- for many years.

He is with the Horry County Public
Defender -- uh -- or the Public Defender's of the 15th
Circuit now. ‘

We have a unified Public Defender
system.

Uh -- Mr. Hqggard -- uh --
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practices solely in the area of -- of criminal law.

And my understanding is, the
majority of his work, if not or all of his work, is here
in Horry County?

Is that correct, Mr. Hazzard?

MR. HAZZARD:
Uh -- It's about 70 percent Horry

County and 30 percent Georgetown, Your Honor.

THE COURT:
Okay.
And by him is Ms. Melinda Knowles.
Ms. Knowles is also with the

Public Defender -- uh -- for the 15th Circuit.

She;s been there for -- uh -- a
number of years. And she will be cocounsel with Mr.
Hazzard. And she practices generally in Horry County, I
believe.

Is that correct Ms. Knowles?

MS. KNOWLES:

That's correct.

THE COURT:

All right.

Now is anyone -- or a member of
the jury ﬁanel -- been represented by any of these

attorneys? -

N

N
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Or, are you related by blood or
marriage to any of these attorneyé?

Or, do you have a close personal
or social relationship with any of these attorneys?

(No response.)

THE COURT:

And there is no response.
THE COURT:

Has any member of the jury panel
formed or expressed an opinion about any issue or matter
involved in this case?

(No response.)

The reason that I told you a
little bit about the case before we begén -- uh -- the
selection process is so that you would know generally

what type of case this is. And it would let you know

generally when it occurred -- uh -- allegedly occurred,
and when -- uh -- and where.

Uh -- Do any member -- uh -- Do
any of you -- uh -- know anything about the case?

Were you present?

Did you have -- Did you live in
the neighborhood?

Did -- Have you discussed it with

anyone?
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Have you expressed any opinion --

uh -- about the case?

Do you know anything about this
case?

If you do, please stand.

(No response.)
THE COURT:

And there is no response.

Is any member of this jury panel
aware of any bias or prejudiced towards either the State
or the defendant in this case?

(No response.)

THE COURT:

And there is no response.

Is there any member of the jury
panel that has been a member of the Horry County Grand
Jury since January of 2009?

(No response.)

THE COURT:

And the reason I ask you that, is:

We certainly wouldn't want a grand
jury member who had been involved in the issuance of the
indictment in -- in this case.

Is there any member of the jury

panel who is a member of, or a coatributor, to any group

2
Z

A3
b K
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which has as its primary concern the promotion of law

enforcement or victims rights?

Now some of these groups -- uh --
would include -- uh -- but certainly would not be limited
to, MADD, SADD -- uh -- CAVE, which is citizens against.
violent crimes -- groups of that nature?

(No response.)
THE COURT:

'And there is no response.

Does any member of this jury panel
know of any reason whatsoever why he or she should not
serve as a juror in the case, with particular emphasis
being placed on your ability to be fair and impartial to
both the State and the defendant?

That is the essence of an unbiased
jury.

Do you know of any reason why you
could not be fair and impartial?

(No response.)

JUROR SHIELDS:

May I approach fhe bench, Your

Honor?
THE COURT:
Uh -- Counsel.

(WHEREUPON: All participating
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counsel approached the bench, along with the unknown
juror.)
THE COURT:

Speak into that.
JUROR SHIELDS:

How you doing. My name is Theron
E. Shields, Jr. I used to be in the bail bonding
business and I think one of his relatives (trails off to
inaudible) -- I'm not sure.

I just want to make that clear.
COURT REPORTER:

I -- I'm not picking him up, Your
Honor.
JUROR SHIELDS:

Make that sure.
MR. HAZZARD:

He's in the bail bonding business.
JUROR SHIELDS:

And I'm affiliated with some of
the people at the jail house.

And I'm wondering if his relative
-- that his relative, Elliott, works out there? I've had
contact with him over the years --
MR. HAZZARD:

That's true. .




246

. \.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JURY SELECTION 245

’

JUROR SHIELDS:

MR. HAZZARD:

JUROR SHIELDS:

know --

THE COURT:

prevent you from being
fact that you know his

JUROR SHIELDS:

it to be on the record

THE COURT:

JURCR SHIELDS:

what I'm saying.

THE COURT:

MS. LIVESAY:

JUROR SHIELDS:

I just want to make sure --

His brother works at the jail.

I just want it on record -- you
Okay.
Would -- Would that in any way

a fair and impartial juror; the

brother?

No sir, it wouldn't. I just want

Okay.

-- that I do know that. You know

All right.

What's number is he?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JURY SELECTION 246

300.
MS. LIVESAY:

3007
THE COURT:

And your'name?
JURCR SHIELDS:

Theron E. Shields, Jr.
THE COURT:

Okay, Mr. Shields, thank you for
letting us --
JUROR SHIELDS:

Okay.
THE COURT:

-- thank you. That's what you
should have done.
COURT REPORTER:

(Whispering at the bench.) Your
Honor, I didn't hear some of the first several words.
Will you kind of give me
THE COURT:

(Whispering at the bench.) Yeah.
He -- He told me that he was in the bail bonding business
and the defendant's brother worked at the jail. And he
had contact with him; but. that would not affect his

ability to be a fair and impartial juror; oksy.
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THE COURT:
All right.
Any additional questions, Mr.
Hazzard?

MR. HAZZARD:

Uh -- None on behalf of Defendant

Elliott, Your Honor.
THE COURT:

Any from the State?
MS. LIVESAY:

No gir.

THE COURT:

All right.

If you would, Madame Clerk, call
the jurors.

CLERK:

When I call you names, if you will
come to the front of the .courtroom.

If you will stand about right
there on that little square; and bring any belongings
that you have up with you.

226 Markus McDowell. (WM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as

instructed.)
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CLERK:

What say the State?
MS. LIVESAY: |

Would you please present the
juror.

CLERK:

Defense?
MR. HAZZARD:

Please excuse Mr. McDowell from
the trial of this particular case.
CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

268, John Pevc. (WM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?

MS. LIVESAY:

Please excuse this particudar

No
I
1<)
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juror.
CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

21, Antoinette Baker. (WF)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:

Please excuse Ms. Baker from the
trial of this particular case.
CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
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member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:
117, Anthony Fowler. (WM)
(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)
CLERK:
What say the State?
MS. LIVESAY:

Your Honor, can we approach,

briefly?
THE COURT:
Yes.
MS. LIVESAY:
Thank you.

(WHEREUPON: Counsel for each party
conferred off the record with The Court at the bench at
10:07 AM, November 16, 2010.)

MS. LIVESAY:

(Whispering at bench.) Can we

excuse him for cause?
THE COURT:
(Whispering at bench.) Yes.

THE COURT: =
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Mx. Fowler, I'm going to let you
stand aside; okay. Step down.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

300, Theron Shields. (BM)

(WHEREUPONQ The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:

Please swear Mr. Shields.
CLERK:

Please be seated in the jury box.

(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)

CLERK:

92, Jennifer Dereani. (WF)
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(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:

Please swear Ms. Dereani.
CLERK: |

Please be seated in the jury box.

(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)

CLERK:

139, Cheryl Greene. (WF)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?

MS. LIVESAY:

Please present this juror.
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CLERK:

Defense?

MR. HAZZARD:

253

Please excuse Ms. Greene from the

trial of this particular case.
CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

150, Stephen Heher. (WM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:
Please seat the juror.

CLERK:
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Please be seated in the jury box.

(WHEREUPON: This juror, having

been accepted by the parties, was seated as a juror in

this case.)

CLERK:

forward and turned and

instructed.)

CLERK:

MS. LIVESAY:

CLERK:

MR. HAZZARD:

CLERK:

211, Lynn Lipinski. (WF)

(WHEREUPON: The juror came

faced counsel table as

What say the State?

Please present this juror.

Defense?

Please swear Ms. Lipiniski.

Please be seated this juror.

(WHEREUPON: This juror, having

been accepted by the parties, was seated as a juror in

this case.)

CLERK:

346, Kenneth Vaught, Jr. (BM)

(WHEREUPON: The juror came
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forward and turned and faced counsel table as
ingstructed.)
CLERK:-
What say the State?
MS. LIVESAY:
What number is he again? I'm
sorry.
CLERK:
346.
MS. LIVESAY: |
Please present this juror.
CLERK:
Defense?
MR. HAZZARD:
Please swear the juror.
CLERK:
Please be seated in the jury box.
(WHEREUPON: This juror, -having
been accepted by the parties, was seated as a juror in
this casei)
CLERK:
52, Ashley Cain. (OF)
(WHEREUPON: The juror came
forward and turned and faced counsel table as

instructed.)
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CLERK:

MS. LIVESAY:

CLERK:

MR. HAZZARD:

gqualification; did not

do not have a -- uh --

THE COURT:

JUROR CAIN:

Now.

THE COURT:

COURT REPORTER:

THE COURT:

What say the State?

Please present this juror.

Defense?

I'm sorry, Your Honor.

Uh -- Although I was at the jury

hear from Ms. Cain's employment;

questionnaire.

And she's not listed on this.

So if I could inguire as to her --

Ms. Cain, where do you work?

I'm not working anywhere right

What kind of --

I'm sorry --

She's not working anywhere now.

What kind of work did you do?

N
a
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inaudible)

THE COURT:

JUROR CAIN:

unemployed.

THE COURT:

JUROR CAIN:

THE COURT:

JUROR CAIN:

THE COURT:

MR. HAZZARD:

THE COURT:

MR. HAZZARD:

JURY SELECTION

I worked in (trails off to

Pardon?

A water park before I -- I got

A water program?
Watexrmark.

Watermark; okay.

And were do you live?
Close to Aynor.

Close to Aynor.

Anything further?
Nothing further --

Thank you.

257
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-- on behalf of the Defense, Your
Honor.
Please swear Ms. Cain.
Thank you so much, ma'am.
CLERK:
Please be seated in the juror box.
(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)
CLERK:
238, Stephen Mishoe. (WM)
CLERK:
What say the State?
MS. LIVESAY:
Please present this juror.
CLERK:
Defense?
MR. HAZZARD:
Please swear Mr. Mishoe.
CLERK:
Please be seated in the jury box.
(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)

CLERK:
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204, Daniel Kulkielka. (WM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)
CLERK:

I'm sorry. What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?
MR. HAZZARD:

Please swear Mr. Kukielka.
CLERK:

Please be seated in the jury box.

(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)
CLERK:

243, Mary Murphy. (WF)

(WHEREUPON: The juror came
forward and tufned and faced counsel table as
instructed.)
CLERK:

What say the State?’

MS. LIVESAY:
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Please present this juror.
CLERK:

Defense?
MR. HAZZARD:

Please excuse Ms. Murphy from the

trial of this particular case.

CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

350, Darryl Vick. (BM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.) |
CLERK:

What say the State?

MS. LIVESAY:

Please swear this juror.
CLERK:

Defense?

MR. HAZZARD:

Please swear Mr. Dick.

N

(o))
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CLERK:

261

Please be seated in the jury box.

(WHEREUPON: This juror, having
been acéepted by the parties, was seated as a juror in
this case.)

CLERK:
13, Ellis Arthur. (BM)

(WHEREUPON: The juror came

 forward and turned and faced counsel table as

instructed.)
CLERK:
What say the State?

MS. LIVESAY:

Please excuse this -- the juror.

CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

35, George Bontya. (WM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as

instructed.)
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CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?
MR. HAZZARD:

Please swear the juror,
CLERK:

Please be seated in the jury box.

(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)
CLERK:

120, Joseph Fuccella. (WM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)
CLERK:

~ What say the State?

MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:

)
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Please excuse the juror from the
trial of this particular case.
CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

313, Charles Spain. (BM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?
MS. LIVESAY;

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:
Please swear the juror.

CLERK:
Please be seated in the jury box.
(WHEREUPON: This juror, having

been accepted by the parties, was seated as a juror in
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this case.)
CLERK:

156, Donna Hinson. (WF)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:

Please excuse Ms. Hinson from the
trial of this partiéular case.
CLERK:

You're excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)
CLERK:

127, Jamie Gerald. (BF)

(WHEREUPON: The juror came

forward and turned and faced counsel table as

ND
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CLERK:
MS. LIVESAY:

juror? - -

CLERK:

particular case.
member,»not being
thé panel and was
CLERK:

MS. LIVESAY:
CLERK:_.

MS. LIVESAY:
CLERK:

MS. LIVESAY:

CQEBK:

JURY SELECTION

What say the State?

Please excuse this particular

You're excused from this

(WHEREUPON: This jury panel
accepted by all parties, returned to
not seated as a juror in this case.)

22, Billy Baldwin. (BM)

What number did you say?

22.

Okay .

What say the State?

Please present this juror.

265
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MR. HAZZARD:

you, sir.

CLERK:

Defense?

Please swear Mr. Baldwin. Thank

Please be seated in the jury box.

(WHEREUPON: This juror, having

been accepted by the parties, was seated as a juror -in

this case.)

THE COURT:

CLERK:

forward and turned and

instructed.)

CLERK:

MS. LIVESAY:

CLERK:

MR. HAZZARD:

CLERK:

All right; two alternates.
4, Christopher Alley. (WM)
(WHEREUPON: The juror came
faced counsel table as

What say the State?

Please present this juror.

Defense?

Please swear the juror.
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Please be seated in the jury box.

(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)
CLERK:

327, Phillip Tate. (WM)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)
CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:

Please excuse Mr. Tate from the
trial of this particular case.
CLERK:

You are excused from this
particular case.

(WHEREUPON: This jury panel
member, not being accepted by all parties, returned to
the panel and was not seated as a juror in this case.)

CLERK:
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215, Mari Lynn. (WF)

(WHEREUPON: The juror came
forward and turned and faced counsel table as
instructed.)

CLERK:

What say the State?
MS. LIVESAY:

Please present this juror.
CLERK:

Defense?

MR. HAZZARD:

Please swear the juror.
CLERK:

Please be seated in the jury box.

(WHEREUPON: This juror, having
been accepted by the parties, was seated as a juror in
this case.)

(WHEREUPON: The jury was
empanelled at 10:22 AM, November 16, 2010.

THE COURT:

Ms. Livesay, Mr. Hazzard and Ms.
Knowles.

(WHEREUPON: Counsel for each party
conferred off the record with The Court at the bench at

.10:22 AM, November 16, 2010.)
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THE COURT:

All right.

Ladies and gentlemen -- uh -- of
the remaining jury pool -- uh -- you are excused.

Of course you're invited to -- to
stay and -- and -- and watch this trial, if you would
like.

Our Courts are always open.
But -- uh -- we have -- uh --

selected a jury and our alternates for this particular

case, the one you were brought back for -- uh -- this
morning. Uh -- And you're not going to be sitting.
Uh -- So I am going to excuse you.

Please call back to the number you
were provided after six today to see if we're going to
need you later in the week; okay.

But -- uh -- you may retire from
the courtroom at this-time if you choose; okay.

Thank you.

(WHEREUPON: Several members of
the jury venire exited the courtroom at 10:24 AM,
November 16, 2010. Several of the panel remained in the
courtroom as invited by The Court.)

THE COURT:

Ladies and gentlemen of the jury
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-- uh -- I'm going to let you take a little break now.
Uh -- I'm going to have Mr. Roth
take you back into -- uh -- your juryroom.
Uh -- I'm very proud of this

courthouse.

I practiced law here in Horry
County for about 32 years and it was a long time coming.

So let me assure you, you've got
the finest courthouse in the State.

Uh -- Attorneys, judges, all tell
me that. And I travel around as well. And there is
nothing to even compare.

| You're going to find that we have
an -- a -- a very comfortable place for you to -- to --
uh -- retire to your jury room.

It has a great view.

All during this trial, Mr. Roth
will be -- uh -- taking care of you.

If you have any concerns; if you
have any problems; bring it to Mr. Roth's attention and
he will immediately bring it to my attention.

It's my practice during the trial
of a case to try to limit the time that we're sitting in
the jury box to an hour and a half at the most.

- I -- I think that -- uh -- you

N

~
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need a break after about an hour and a half of listening
to testimony. |

So I always try to do that.

But in the meantime, if you have
an issue; 1f you need to refresh yourself; if you become
uncomfortable; just raise your hand.

That's a-signal to me that we're
going too long. And I will take a break and let you go.

Also, if at anytime during the
trial you can't see; you can't see.the exhibits that the
lawyers are talking about; or if we have some videos, you
can't see the screen; or things of that nature -- uh --
raise your hand.

It's important that you see what's
going on in the courtroom.

It's more important for you té see
it than anyone else.

So if yoﬁ get in a situation where
your view is blocked or you can't hear, let me know,
again by raising your hand, and we'll take care of that.

Mr. Alley, Ms. Lynn, always
occupied that -- uh -- or those two seats -- uh -- when
we come back in this courtroom.

You're going to be our alternates,

so always occupy those seats.
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When I -- When you go into the
courtroom (sic) -- Mr. Roth takes you in there -- I want
to ask you to select from among the 12 regular jurors --

that would be all of you except Ms. Alley and Mr. Lynn,

select -- but they can participate in the -- in the
election as well -- but I want a Foreman, or a Foreperson
selected.

I'm going to let you pick your own
Foreperson. So while you're out there -- uh -- discuss
the -- uh -- uh -- the issue of who should be YOur
Foreperson among yourselves, and come back in, and you

can let me know who you have selected.

Uh -- The Foreperson will be
essentially the juror -- uh -- spokesperson, and will
preside beside over the deliberations in the -- uh -- in
the -- in the jury room.

Uh -- Uh -- So it's not a -- a

very difficult job. But it's an important job.

Uh -- So select wisely.

Mr. Roth, if you would, take them
back into their jury room.

(WHEREUPON: The jury empanelled
in the case withdrew from the courtroom at 10:27 AM,
November 16, 2010; and was no longer present during the

following pxoceedings.)
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THE COURT:
All right.
At the sidebar, I was instructed
or -- uh -- informed by -- uh -- both the Defense and the

State that there was no challenge to the jury panel.

Is that right, Mr. -- uh --
Hazzard; no Batson issue?
MR. HAZZARD:

There is no Batson issue on behalf
of the Defemnse.

However -- uh -- the Defense would
request that the matter of, I believe, Juror 117, who was

excused for cause be placed on the record.

THE COURT:

All right; and I will.

Uh -- Juror 170, I think is his
number --
MS. LIVESAY:

Yes sir.

THE COURT:
-- Anthony Fowler.
MS. LIVESAY:

Who is -- Let me check.

THE COURT:

Or l}7? Which one was 1it?
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MISCELLANEOUS DISCUSSION 274
THE COURT:
My --
MS. LIVESAY:
Yes sir.

THE COURT:

MS. LIVESAY:

THE COURT:

-- My Clerk tells me 117.

It was 117, Anthony Fowler.

Uh -- Ms. -- uh -- Livesay

informed The Court that there was an outstanding warrant

and an extradition?

MS. LIVESAY:

extradition.

THE COURT:

Sheriff of that?

MS. LIVESAY:

THE COURT:

Yes sir. He was wanted for

Presently, have you informed the

Yes sir.

Okay.

So the Sheriff of Horry County has

been notified that he's in the building?

e

Is that correct?
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MS. LIVESAY:

(Nods in the affirmative.)
THE COURT:

All right. And that was the-
reason, Mr. Hazzard.

I thought you had heard that when
we were discussing it.
MR. HAZZARD:

Nah, I did hear it, Your Honor.

I just thought it was appropriate

that it be placed on the record.

"THE COURT:

Okay.
MR. HAZZARD:

I didn't know if the court
reporter heard it or not.
THE COURT:

All right.

Uh -- And I had (sic) informed the
court reporter of that.

Uh -- And for that reason, he was
excused for cause.

I didn't want to end up with a
mistrial when a juror got arrested during -- during the

-- uh -- the trial.
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Uh -- We're going to take a quick
break.

Is there anything that I need to
take up before we bring the jury back it?

I'll bring them back in. TI'll
have them sworn. And I'll give them a preliminary charge
-- uh -- on -- uh -- jury duty.-

And we'll go then right into
opening remarks.

MR. HAZZARD:

The one thing that Defense would
have is a -- uh -- motion to sequester witnesses under
Rule 615 of the South Carolina Rules of Evidence.

THE COURT:

All right.

Tell me about it, Ms. -- uh --
Livesay.

MS. LIVESAY:

Your Honor, obviously, the State
is fine with sequestering everybody except my lead
investigator and the victim in the case.

THE COURT:

MR. HAZZARD:

That's fine by us.
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Any objection?

No sir.
All right. Thank you.
So that's -- The lead investigator

would be Detective Abercrombie --

MS.

MR.

THE

MS.

THE

MS.

THE

MR.

LIVESAY:

HAZZARD:

COURT:

LIVESAY:

COURT:

LIVESAY:

COURT:

HAZZARD:

Yes.

-- I take it?

Do you have a reciprocal motion?
I'm sorry, Your Honor?

Do you have a reciprocal motion?
Yes sir.

Okay. All right.

Mr. Hazzard?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MISCELLANEOUS DISCUSSION 278

I'll have to check and see if my
witnesses are here. I subpoenaed a gang of folks. 1
don't know if they're here or not.
THE COURT:

Okay. Well --
MR. HAZZARD:

So, I will check and see.
THE COURT:

-- let's -- all right.

During the break, let's find out.

Mr. Hazzard, just make sure that
your witnesses aren't in the courtroom; okay.

MR. HAZZARD:

Yes sir.
MS. LIVESAY:
I will.
THE COURT:
Okay, let's take a -- uh -- a -- a

break. And we'll be right back.
(WHEREUPON: The court was
declared in recess at 10:30 AM, November 16, 2010.)
(WHEREUPON: The court was called
to order by the Bailiff at 10:39 AM, November 16, 2010;
and all pertinent parties, along with their counsel, were

back and present in the courtroom.)

N
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MISCELLANEOUS DISCUSSION 279
DEPUTY:
Order in the court. All Rise.
THE COURT:
Just keep your seats. I'm
informed that the jury is still selecting a -- uh --
Foreperson.

MR. HAZZARD:

Your Honor, before the jury comes
back in, your law clerk indicated that she had received a
message from Candace Lively of the Solicitor's Office;
and that the message apparently seems to indicate that
the attorney for Sea Coast Medical Center called the
Solicitor's Office with a complaint regarding a subpoena
for a nurse at that facility.

I am assuming that that is Nurse
Susan Douglas.

The importance of Susan Douglas to
me is that she is the first witness with regard to the
chain of custody that The Court has indicated I need to
establish for the State's DNA test.

So, I am bringing that to The
Court's attention.

The second thing is:

I have a witness here -- uh --

from the North Myrtle Beach Police Department, Officer
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Renee Best, who does the property and evidence.

Uh -- I will not need her
obviously until after the State's case in chief.

I have asked the prosecutor when
she believes that will end. She informs me around
Wednesday lunchtime.

I am therefore asking The Court
can I instruct my witnesses at this point to appear

Wednesday at 2:00 PM?

THE COURT:

Uh -- Wednesday, which is
tomorrow, we will be -- uh -- under -- uh -- somewhat of
an impediment, in that Mr. Buckner -- uh -- has a medical

appointment that he has to leave for at 3:30.

So I want you to be aware of that.

So -- uh -- let's have them be
here at 1:30; okay.
MR.-HAZZARD:
Okay.
THE COURT:
All right.
MR. HAZZARD:
All right.

So Ms. Best is free to go at this

time?

&
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I can go out and tell her?
THE COURT:

All right. Let me -- Let me hear

about this -- what -- My law clerk's in the courtroom

now. And you have received some contact about a
subpoenaed witness?
LAW CLERK:

Yes. Uh -- Jack Riven (?
phonetic) over at the hospital, he called the Solicitor's
Office and spoke to Candace.

He told her that he received a
subpoena for nurse this morning to be here this
afternoon. And he has some objection.

But what exactly those are, I do

not know --
THE COURT:

Well, he needs to appear --
LAW CLERK:

-- all that information.
THE COURT:

-- whenever the subpoena says for
him to appear.

Uh -- Can you respond to that
letter or notice?

MR. HAZZARD:
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And if it helps with regard to Ms.
Douglas, if that's who it's in reference to from the
hospital -- uh -- let them know that it's apparently 1:30
tomorrow as opposed to 4:00 PM today.
THE COURT:

Okay.

Can you do that, Claire?
LAW CLERK:

I'm doing it right now.
MR. HAZZARD:

I'm going to step out, if The
Court doesn't mind then, and tell Officer Best of North
Myrtle Beach to come back at 1:30 tomorrow.
THE COURT:

All right.
MR. HAZZARD:

Thank you.
MS. LIVESAY:

I don't know that she's out there.
MR. HAZZARD:

She was.

WHEREUPON: Mr. Hazzard left the
courtroom briefly at 10:43 AM, November 16, 2011.
MS. LIVESAY:

Your Honor, I'm going to step out
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MISCELLANEOUS DISCUSSION 4 283
one second, I don't think Ms. Best is out there.
THE COURT:
All right.

MS. LIVESAY:

I think she's already made it down
to our office.

WHEREUPON: Ms. Livesay left the
courtroom briefly at 10:43 AM, November 16, 2011.

WHEREUPON: Mr. Hazzard returned
to the courtroom at 10:44 AM, November 16, 2011.

MR. HAZZARD:

Now there is no one.on this side
of the courtroom who's a witness for the Defense in this
case; right?

(No response.)

WHEREUPON: Ms. Livesay returned

to the courtroom at 10:45 AM, November 16, 2011.

MR. HAZZARD:

All right.

I would ask The Court to make a
determination no State witnesses are in the courtroom
other than those previously --

THE COURT:

All right. 1Is there anyone in the
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courtroom who will be a witness, other than the lead
detective and the victim?

Uh -- Uh -- And that would apply
to those of you who may be subpoenaed for the State or
the Defense?

(No response.)

THE COURT:
Mr. Nobles, is the jury still
struggling with the selection of a -- uh --
DEPUTY :
We'll see, Youf Honor.
THE COURT:

-- of a -- uh -- Foreperson?

WHEREUPON: At 10:47 AM, November
16, 2010, Deputy Nobles, went to check on the jury
situation, and returned with a note regarding the

Foreperson at 10:49 AM, November 16, 2010.

THE COURT:
Are they coming?
DEPUTY :
Want me to bring them in?
‘THE COURT:
Yeah.
DEPUTY:
Yes sir.

283
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(WHEREUPON: The jury empanelled
in the case was escorted back into the courtroom at 10:50
AM, November 16, 2010; and was in fact present during the
following proceedings.)
THE COURT:

Mxr. Bontya, I understand that
you've been selected as the Foreperson?
FOREPERSON:

Yes sir.
THE COURT:

Very well. 1It's good to have you.

I see Mr. Alley and Ms. Lynn have
followed my instructions and they are in the alternate
seats.

Thank you very much.

Ladies and gentlemen, I want to

make a few comments before he began the trial of this

case.

Let me say that:

A trial is a -- is not often --
uh -- something that our citizens -- uh -- participate in
or have an opportunity to even -- even watch.

And -- And many of you may have
developed a sense of what a trial would be like from what

\ : .
you may have seen on TV or read in books or -- or seen in
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the movies.

Let me say that:

Under those circumstances, it
seems that trials are always full of high drama, and
intense action, and riveting circumstance.

And that's not necessarily the

case.
In some case -- instances, it is.
But let me impress upon you that a
trial is pot for -- uh -- entertainment.

It is a fundamental part of
democracy; a search for the truth in an effort to make
sure that justice is done between the parties before The
Court.

Searching for the truth and making
sure that justice is done is often a slow, deliberate,
and repetitive process; the opposite of what you may have
expected.

Let me tell you that:

A courtroom is a place of honor,
dedicated to the protection of citizens rights through
what we have called, and is referred to throughout the
world as, probably the greatest justice system that
exists.

Now the attorneys that appear
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before you are advocates for the parties they represent.

But first and foremost, they are
officers of The Court; sworn to uphold the integrity and
fairness of our judicial system; and to help you in the
search for the truth.

You should expect them to be
professional, competent, and ethical in the
representation of their client's interest.

Remember also, that you have -- or
will in just a moment -- take an oath to try this case
and reach a fair and just verdict.

So you are expected to be
professional, reasonable, and ethical, in -- uh -- your
deliberations in -- uh -- during the trial of this case.

I want to thank you for accepting
the important responsibility of jury service, and your
contribution today to our judicial system.

Now, Madame Clerk, would you swear
this jury?

(WHEREUPON: The jury was sworn in
open court by the Clerk at 10:53 AM, November 16, 2010.)
THE COURT: | |

Was there any among you who did
not accept that oath?

(No response.)
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THE COURT:

And there is no response.)\

Now what I say now is not intended
as an instruction on the law. It is an introduction to
the trial of the case.

I will instruct you on the law
applicable to this case at the end of the trial before
you retire to consider your verdict.

This is merely an explanation of
the procedure that we're going to follow in this trial
and -- uh -- of this case, so that you might better
understand what might be happening.

Now the defendant in this case is
charged by indictments filed in this court with the
offenses of criminal sexual conduct with a minor second
degree; kidnapping; criminal sexual conduct in the first

degree; failing to stop for a blue light or siren; and

resisting -- uh -- arrest.
The elements -- uh -—'or the
things that -- uh -- create these offenses will be

explained to you later.

But it's important that you
understand that these indictments or simply the charges
by which the case is brought to The Court.

It is not in any sense -- or they

N
Q
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are not in any sense -- evidence of the allegations
contained in those indictments. |

The defendant in this case, Mr.
Elliott, has pled not guilty to each of these
indictments.

The State therefore has the burden
of proving each of the elements, or parts of the
indictments, beyond a reasonable doubt.

And it will be your duty, ladies
and gentlemen of the jury, to decide whether the State
has in fact met that burden.

Your purpose as jurors is to find
in determine the facts in the .case.

You are the sole judges of the
facts.

If at any time during this trial,
I make any comment regarding the facts, you must
disregard it.

You are to determine the facts
only from the testimony you hear and other eﬁidence which
is introduced during the trial of this case.

It is up to you to determine the

inferences which you will -- you feel may properly be

drawn from the evidence.

— ' It is especially important that
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you perform your duty of determining the facts diligently
and conscientiously.

Because ordinarily, there is no
way to correct an erroneous determination of the facts by
a jury.

If I make an error as to the law,
on appeal to The Court of Appeals or the Supreme Court,
my error can be corrected.

There is almost no way that an
erroneous determination of facts by a jury can be
corrected.

On the other hand, and with equal
emphasis, the same law that makes you the judges of the
facts, makes me the judge of the law,'and the sole judge
of the law.

fhe law as given by The Court is
the only law you may consider.

You must accept and follow it,
even though you may diéagree with it.

I cannot tell you what the facts
are. And you cannot disagree with me about what the law
is.

You must follow the law as I give
it to you and apply it to the facts as you find them from

the testimony of the evidence -- of the witnesses -- and

QJ
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1 other evidence that is introduced.

2 After doing that, you will re --

3 uh -- render a verdict -- it's true and just verdict --

4 under your solemn oath.

5 Until I advise you to begin

6 deliberations, you must not discuss this case with

7 anyone, including your fellow jurors, friends, family

8 members, anyone involved in the case.

9 After the case is submitted to

10 you, you must discuss it only in the jury room with your
‘ 11 fellow jurors.
} 12 , . The attorneys and parties in this
(”' 13 case have been advised that they are not to talk with you

14 at all.

15 So if you see anyone involved in

\
|
1 |
16 this case and they do not even say "Hello," they're not
17 being unfriendly. They're just following my
18 instructions.
‘ 19 During the trial, do not read,
‘ 20 listen to, or watch any news reports about this case.
21 . This includes anything that may be
22 in the newspapers or on the Internet, the radio, or the
23 television.

24 You must not consider anything

(~ _ 25 that you mazphave read or heard about this case outside
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the courtroom, whether before or during this trial.

It is important that you keep an
open mind and not decide any issue in the case until all
the evidence has been presented, the parties have made
their closing arguments, and I have instructed you on the
law.

It's your solemn responsibility,
ladies and gentlemen, to determine the guilt or innocence
of the defendant.

And your verdict must be based
solely on the evidence as it is presented to you in this
trial and on the law as I instruct you during, and at the
close of, the trial.

Now in just a moment, the
Solicitor will make what is called an opening statement,
in which the Solicitor will explain to you the issues in
this case, or at least, what the Solicitor thinks the
issues in this case are.

The attorney for'the defendant may
also make an opening statement, but is not required to.

What the attorneys tell you during
their opening statement is not evidence in the case. It
is only their contention as to what the issues are.

The evidence in this case will be

presented to you by testimony of sworn witnesses from

N
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this witness stand, and/or by exhibits which may be
introduced into evidence.

From time to time, during this
trial, you may hear one Qf the lawyers say something
like:

Your Heonor, I believe we have a
question of law or a matter of law to discuss with you.

Or:

Your Honor, may we approach the
bench?

And sometimes, I might find it
necessary to excuse you from the courtroom for a short
while, so that the attorneys and I can discuss a matter
of law.

The reason for this is because you
are the judges of the facts in this case; and sometimes
when I am discussing matters of law with the attorneys,
it may be necessary for me to make some comment as to the
facts in connection with the ruling of whether or not a
particular law applies.

I'm not supposed to tell you what
I think the facts are; so I will excuse you from the
courtroom while these discussions take place, so that in
no way will you be influenced by anything that I might

say or do in conqution with the facts.
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In determining what the true facts
are in the case, you must decide whether or not the
testimony of the witnesses is believable.

It will be hy responsibility to

rule as a matter of law as to whether certain testimony

. is admissible at all, or not.

But once the testimony is
admitted, whether or not you believe it, is solely for
your determination.

In deciding whether to believe a
witness, you have the right to consider the interest of
any witness, the bias of that witness, the prejudice of
that witness, if any, the opportunity the witness may
have had to see or hear the matters or things about which
the witness may testify, and the way the witness acts on
the witness stand.

Sometimes we refer to that as a
witness's demeanor.

You have the right to consider
anything that is in the record that will help you
evaluate the testimony of the witness.

That means that it is your duty to
pay close attention to these witnesses, to observe the
witnesses, to listen to the witnesses, and to pay close

attentiom-to the attorneys and The Court.

D
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Don't let your thoughts Qander;
but give strict attention to the testimony in this case;
so that at the end of all the testimony, after the
arguments of counsel and the charge on the law by The
Court, you will then be in a position to determine what
the true facts are, and to apply the law t§ those facts,
and thus render a just and true verdict.

Now, Mr. Foreman, it is your duty
to preside in the jury room, and to be the jury
spokesperson.

Uh -- It will also be your duty to
write the verdict. But I will give you further
instructions about that at the conclusion of the case.

Now, anything further from the
State?

MS. LIVESAY:

No sir.
THE COURT:

Anything further from the Defense?
MR. HAZZARD:

Nothing from the Defense, Your
Honor.

THE COURT:
All right.

With those few remarks to let you
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know how we're going to proceed, we now turn the case
over to the Solicitor for her opening remarks.
MS. LIVESAY:

Thank Your Honor. If it please
The Court?

Ladies and gentlemen of the jury,
I'm Nancy Livesay. I'm the prosecutor in this case.

I am a prosecutor for a Horry
County, as well as Georgetown County.

In the opening statements, I'm
going to basically give you what the law is.

That way when you hear eaqh
witness, you can decipher for yourselves whether or not
you believe that witness, and whether or not I've made my
case, and I've met the elements of that law.

Now there is several offenses that
the defendant in this case has been charged with.

The first one is criminal sexual
conduct -of a first degree. “

Now criminal sexual conduct of a
first degree has been made up of many elements.

But it is a sexual battery
involving some sort of an aggravating circumstances.

In this case, the aggravating

circumstance ie. kidnapping.
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1 A sexual battery is just what you
2 would think it is.

3 CS8C is penetration.

4 That is when a victim has been

5 penetrated without their consent.

6 And CSC first says:

7 Not only has that person been

8 penetrated, but it involves some sort of aggravating

9 circumstance.

10 In this case, it's kidnapping.

11 Kidnapping means that you are not
12 able to leave that person's control.

13 It's not necessarily me picking
14 | someone up and taking them somewhere. It's me taking

15 control of that person.

16 And this person, the defendant,
17 has been charged with CSC first, which is a sexual

18 battery, which means we're claiming he penetrated the

19 | victim in this case.

20 The kidnapping is us alleging that
21 this defendant, thle he was sexually battering this
22 womén, he had her in his control, and he would not
23 release her.
24 : That's where the kidnapping comes

25 from.
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But in this case -- I'm going to
give you a summary of the facts in a -- in a minute.

But in this case, we are talking
about a case where a young lady was picked up and put in
a vehicle against her will, and kidnapped, and not able
to leave.

That -- That is going to be the
facts in this case.

Now criminal sexual conduct with a
minor second degree is also an offense that we've charged
this defendant with.

Criminal sexual conduct, again,
means sexual battery. We're talking about penetration.

Only in this case, we're talking
about a victim that's no older than 14 but older than 11.

So we're talking about a victim
between the ages of 11 and 14.

So we're talking about a victim
that's been penetrated, sexually assaulted, and she
breaches the ages between 11 and 14.

You're going to hear in this case
that our victim is 14 years old.

Now there's also two other charges
that we've got and indicted the defendant for.

~. One of them is failure to stop for

N
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a blue light. And that's exactly what it sounds like.

When that officer puts his lights
on, and he's behind that vehicle, and that vehicle
doesn't stop, that's failure to stop for a blue light.

You're going to see -- In this
case, you're going to see this defendant, you're going to
see the officer with his blue lights on, you're going to
see him not stop.

Now you will see him eventually
stop. You will see that.

And then you're going to see him
get out of the car and take off running.

You going to hear the officers try
to detain him, try to place him under arrest, and that's
what you're going to see on the video.

We've also got him charged with

resisting arrest; because when he gets off that -- out of
the car -- takes off running, you're going to see the
officers follow behind him, you're going to act -- you're

going to see and hear them continually ask:

Put your hands up. Put your hands
out.

Continuously giving commands as he
refuses.

Now resisting arrest is when you
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believe, or you should reésonably believe, that you're
under arrest and you don't comply.

At that point, you're resisting
arrest.

That is the elements I have to
prove.

Now those are the crimes that he's
been indicted for.

Now the facts of the case that
you're going to hear -- you're not going to hear from a
whole lot of witnesses; but you're going to hear from
witnesses in this case, and you're going to see videos.

Now, the victim in this case is
BE _ She's 14 years old.

What you're going to find out is
that:

She was here. She's not from
Myrtle Beach or Horry County. She's from North Carolina.

She came down here with her best
friend and the best friend's parents.

Like every other little girl about
14, going to the beach fdr the summer with their best
friend. That's the case we've got.

She comes down here. They've got

a place down here; a house..
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1 They're staying in the house.
2 They're hanging out with her best

3 friend and the best friend's parents.

4 She's got a boyfriend.

5 The boyfriehd's got a friend.

6 . Of course, like every 14 -- 15-
7 year-old -- 1l6-year-old, the boyfriend drives down here

8 to meet hexr. Sneaks out. Wants to meet the boyfriend.
9 ' You're going to hear that the
10 night of the incident, she sneaks out of the house to
11 | meet her boyfriend and his friend RB
12 It's about three o'clock in the
13 morning in North Myrtle Beach.
14 You're going to hear:
15 The three of them are hanging out
16 in front of the house, right there in a residential

17 neighborhood in North Myrtle Beach.

18 ‘ " She's 14.
19 ’ - Then you're going to hear:
20 They see a car drive by; a older,

21 4-door, burgundy vehicle, driving by.

22 That's what you're going to hear;
23 at 4:00 o'clock in the morning -- 3:00 o'clock in the
24 morning.

25 Nobody else is out.
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There's no cars on the road.
That car has the defendant in it.
And what you're going to hear is:

That defendant gets out of his

The victim is standing out there

with her boyfriend and his friend Ryan.

All of them are teenagers.

The defendant gets out of the car

and tells them all to get on the ground.

be a gun.

on the ground.

the two guys:

direction.

They think he's got a gun.

He's holding some that appears to

All three of them immediately get

Then you're going to hear he tells

Get up and start walking in that

The two guys get up and walk in

that direction.

around.

Scared. Three o'clock; nobody

Then you're going to hear that:

As they }xoked back, they see the
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defendant putting that young lady in his car and taking
off.

Shortly later, you will hear a 911
call. 911's called.

Once 911's called, the police are
alerted that this vehicle is out and possibly has the
young lady in the vehicle.

Then you're.goiné to hear from the
officer who gets behind that car; that follows that car;
blue lights is on. He doesn't stdp.

Finally he stops.

You're going to hear and see from
that officer, the defendant immediately gets out of the
car takes off running. |

Several officers take off\behind
him in order to try to apprehend him.

At that time, the officers are
still looking for the victim.

At this point, it's about 4:30 in
the morning.

Nobody yet has seen the victim and
does not know where she is.

So immediately, they start
questioning who? The defendant.

He tells them:
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Yes, I had the vic -- I had her in
my car. She was in the car.

When I got out and ran, she got
out and ran at the same time.

Well, the video's running, folks.
But nobody sees anybody else get out of that car, but
him.

So the officers are scrambling and
looking for her. Nobody has yet to find her.

Another officer finally calls in.

She's found miles away from where
that car stopped, and miles away from where he picked her
up.

And what she's going to tell you
is:

She ended up there because he
picked her up, he drove her around North Myrtle Beach, an
area she wasn't familiar with.

He took her to a boat ramp and
sexually assaulﬁed her; and then left her out there.

She was found wandering around.at
about 4:30 in the morning; shorts, tee shirt, no phone,
and no shoes on.

That's where she was found; where

he left her, in an area she wasn't familiar with and

w

(@)
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miles from where he picked her up from, and miles from
where the officer stopped him.

I'm going to ask you to listen to
all the facts in this case, all the evidence, plus all
the videos. |

And if you believe that that

put her in that

car, drove her around to an area she wasn't familiaxr

defendant kidnapped BE

with, and sexually assaulted her, I'm going to ask you to
find him guilty of all the offenses we have him indicted
for.

Thank you for your time.
THE COURT:

Counsel, will you make an opening?
MR. HAZZARD:

Yes sir. Thank Your Honor.

Judge Hyman told you that this was
going to be a search for the truth.

Well keep you eyes and ears open,
because there's going to be'a lot to this case.

Because what the prosecutor tells
you sounds pretty bad and pretty damning.

But just like in a coin, every
situation has two sides to it.

And what I ask is that you keep




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

OPENING REMARKS BY COUNSEL 306

your minds open. Keep your eyes peeled. Listen to the
evidence that's presented. Listen to where the evidence
comes from. And listen to -- or notice -- what evidence
you aren't given; okay.

Now, what the State has told you
-- and I normally try not to get too much into the facts,
because a determination of what the facts is, is your
providence (sic), not mind, and not hers.

But, then, I'm going to address
some of this riveting tale that she gave you.

The prosecutor says that:

Uh -- Ms. - who at the
time was 14, was standing outside of a home in North
Myrtle Beach around 3:30 in the morning, talking to her
17-year-old boyfriend.

What she fails to include to you,
and what evidence and testimony will show, is that:

This 17-year-old boyfriend had
been forbidden to see her by her father. Had been
forbidden to see her.

And that's why he had to sneak
down to see her, to spend some time with her.

The State contends that:

0ld Mark Elliott, here, drives

through, and there are these three young peepnle.
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BE 14, I believe.

Uh -- The boyfriend, and his
friend, MH and RB are both 17.

They're at least 17. I know that
much.

And that:

01d -- 0ld Mark Elliott, here,
stops the car; and then, in the middle of a residential
neighborhood, houses all around -- I'm assuming he gets
out with something that they say looks like a weapon.

And I'm assuming he whispers:

(Whispering) Okay everybody, get
down on the ground.

You know, because, I'm thinking if
there was a whole lot of shouting and sfuff, and when
there's a commotion going on, some of those neighbors
might have seen or heard something at some point.

But we'll see.

Because, again, the facts are for
you to determine -- what the actual facts are.

Now, the State alsoAtells you that
-- There story is going to be that:

0ld Mark, here, loaded BE up
in the car and took her off on this -- this wild drive

all around North Myrtle Beach; okay.
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This gentleman, here, Vance
Abercrombie -- uh -- works for the City of North Myrtle
Beach.

He's their detective. That's why
he's sitting here today.

He 1is the lead detective on.this
case.

And evidence and testimony will
show that:

Vance sat down and talked with
Mark, and asked Mark what happened?

And evidence and testimony will
show -- and I'm assuming that you'll see the video, since
the prosecutor says you will -- that Mark says:

Look here, this was about drugs.
They wanted some drugs. I didn't have any on me.

I said:

I can take you -- uh -- maybe find
some.

That the girl then said:

Well, I know where these college
kids are saying, you know. Take me there.

Hops in the car. Takes her there.

Now, Vance asks him:

Well, Mark, I mean, well, shere is

&
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she? Where -- Where did she go?

Listen man, I dropped her off. I
dropped her off.

I took her the short distance that
she said she wanted to go and dropped her off; okay.

Now, let's back up a little bit.

Evidence and testimony will show
-- and when I mentioned earlier about "keep an eye on
what you don't hear and where it fits in."

Remember, according tb the State's
version, these three young people are standing out there
before -- before big bad Mark Elliott comes, has them all

get on the ground, takes the girl, hustles her away;

okay.

That:

he takes these too scared,
frightened boys and makes them -- shoes them away and

makes them go away.

Evidence and testimony will show
that what these two young men did was:

They went and got in their car.

And I will leave it to you as the
finders of fact when it's all said and done, to determine
whether -- Well, let me break it down.for you like this:

Evidence and testimony is going to
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show the student these two young men went and got in
their car, drove the car back around the block to the
house.

That when they saw that Mark and

BE had already driven off, do they call the police?

No.

Evidence and testimony is going to
show you that:

Of these three young people, not
one of them ever called the police, ever; never.

To this day, none of the three of
them have called the police; okay.

But yet, there's supposed to be a
crime here; okay.

But the two young men in the car
don't call the police.

They tell the police, Detective
Abercrombie and -- and Officers Wells, that:

Well, we drove around looking for
them.

And MH the 17-year-
old boyfriend who was supposed to stay away, evidence and
testimony will show that he actually called BE on

her cell phone. -
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Because, oh yeah, did we forget

that this girl who's been kidnapped, according to the

‘State, has her cell phone. And she answers it and she

talks to them.

That's what the evidence and
testimony is going to show you in this case.

(Chuckles.)

So, I won't belabor the whole
thing, but hopefully you've an understanding that:

Again, there's a little more going
on here than meets the eye.

I thank you for your time and your
attention.
THE COQURT:

Ms. Livesay?
MS. LIVESAY:

Thank Your Honor.

At this time, the State calls Ryan
Bradley to the stand.-
THE COURT:

All right.

WHEREUPON: RB WAS DULY
SWORN AND TESTIFIED UNDER OATH AS FOLLOWS:
CLERK: |

Thank you. Please be seated.
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Okay, if you'll scoot up, speak
into the microphone. State your full name; and spell
your last name.

WITNESS:

Uh -- RB B-r-a-d-l-e-y.

DIRECT EXAMINATION BY MS. LIVESAY:

Q. Ryan, just make sure you speak up so everybody back
here can hear, as well.

A. All right.

Q Ryan, how are you?

A. 18.

Q And where are you currently working? Are you

working or in school?

A. Uh -- I'm working.

o] And where are you working?

A, Uh -- Kangaroo Gas Station.

Q And where is that?

A Uh -- In Kannapolis, North Carolina.
Q. Okay. And where are you from?

A, Uh -- Kannapolis, North Carolina.

Q. Okay. And who do you currently live with? Do you
live by yourself or do you still live with your family?
A, I live with my mother.

Q. Okay. How long have you lived in Kannapolis?

%
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Allvmy life.

Okay. And do you know BE ]
Yes, I do. |

Okay. And where is BE _ from?
Kannapolis. |

Okay. And how long have you known her?

Uh -- A couple of years.

Okay. And do you know MH

Yes I do.

And how long have you known Matthew?

Uh -- Since I was in 9th grade, for like five years.

Okay. And -- uh -- are all of these -- those

people from Kannapolis?

A.
Q.
A.

Q.

Yes ma'am.
Okay . Did y'all go to high school together?
Yes ma'am, we did.

And how -- how many times -- or have you ever been

to North Myrtle Beach?

A.

Uh -- I've been to Myrtle Beach. But I've only been

to North Myrtle Beach like one other time, than this.

Q.

Okay. Were you in North Myrtle Beach on or around

June 29th of 2009.

A.

Q.

Yes ma'am, I was.
Okay. And how old were you then?

Uh -- 172
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Q. Okay.
A. Yes.
Q. And -- uh -- how did you get to North Myrtle Beach?
A. Matt Howard drove his car --
Q. Okay.
A. -- and we came down here.
Q. And did y'all know how to get down here?
A. Uh -- No. We had to get directions.
Q. How did -- Who gave you directions?
A. We looked them up on the Internet; and then, ended

up getting lost and had to call my mom.

Q. Okay. Uh -- Had you ever driven to North Myrtle
Beach before, or this area?

A. No.

Q. Okay. To your knowledge, had Matt ever driven to
this area?

A. No.

Q. Do you know anybody that lives down here?

A. Uh -- No.

Q. Okay. What brought you to the North Myrtle Beach
on that particular day?

A, Uh -- Because Matt wanted to come see BE And
she was saying down here.

Q. Okay. Did y'all know anybody else down here?

A. Uh -- No. Uh -- He knew Blythe, but I didn't.
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1 Q. Okay. And that was the young lady she was down

2 here with?

3 A. Yes.

4 Q. Okay. Now, what time did y'all gét down here?

5 A. Uh -- Late afternoon, probably around six or seven.
6 Q. Okay. Six or seven at night?

7 A. Yes. |

8 Q. Okay. Did y'all come into contact with BE

9 and Blythe that night?

10 A. Yes.

11 Q. Okay. Did you know anybody else down here at that
12 time?

13 A. No.

14 Q. Okay. And how were-y'all getting around down here,
15 at the beach?

16 A, Uh -- We met -- Me and Matt met BE and Blythe
17 | at the beach and parked his car, and just walked around
18| with them.

19 Q. Okay. But you had a vehicle down here? You and
20 Matt did?

21 A. Yes.

22 Q. Okay. Now, at what time did you meet up with
23 | BE and Blythe?
24 A. Somewhere that night -- Sometime that night. And we

25 | met them at the beach.
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Q. Okay. And how did you find them?

A. Uh -- Matt had called BE and found out where
they were at. And then we met up with them.

Q. Okay. And again, did you have to get directions;
or did you know how to get to her?

A. Uh -- We had to find out where they were at.

Q. Okay. Now did the guardians, Blythe's parents,
know that y'all were down there?

A. No.

Q. Okay. At that point, had y'all spoken to them, or

come in any kind of contact with them?

A. No.
Q. Okay. So you met up with the girls at the beach?
A. Yes.

Q. Okay . Did y'all meet up with them again?

A. Uh -- Yeah, later that night at Blythe's beach
house.

Q. Okay . And how did you know how to find that beach
house?

A. Uh -- Because Matt called BE and found out
where it was located.

Q. Okay. And again, did y'all take Matt's car?

A, Yes.

Q. Okay. Now at what time, did y'all get to the beach

house?
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A. Uh -- Probably early in the next morning, around
one, two, somewhere in there.

Q. Okay. And how -- And again, y'all were just riding
around the beach?

A. Yes.

Q. Okay. Now -- uh -- who was all out there when you
met them?

A. Uh -- It was me and Matt, BE and Blythe.

Q. Okay. And was there anybody else out that night?

No.
Q. Okay. Did y'all see anybody else out that night?
A, No.
Q. Okay. Now while you're down there with Matt and
BE did you ever come in contact with anybody else?
A, The -- The time we was down there? The whole time?

Q. What Ryan?

A, Like the entire time we was down there that night?
Q. (Nods in the affirmative.)

A. Yes.

0. Now, about what time did you see this other person?
A. Uh -- Around 3:00 AM a little after three. |
Q. Okay . Now, at that point, it was dark outside?

A. Yes.

Q. Okay. Had y'all seen anybody else riding around at
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that point?
A. No.
Q. Had y'all seen anybody else even walking around at
that point?
A. No.
Q. Ckay. Now, when that car rode up, who was all

standing out there?
A. Uh -- I was standing beside the house, like up the
driveway. And Matt and BE were standing at the end
of the driveway closest to the road.
Q. Okay. Now where y'all were at, was that -- uh --
describe that area.

Was it a bunch of condos -- a
bunch of houses? |

What'd it look like?

A. A bunch of beach houses; vyes.
Q. Just beach houses?
A. (Nods in the affirmative.)

Q. Okay. And -- uh -- at this point, was Blythe out

there, the other young lady?

A. Uh -- No, she had just went inside.
Q. Okay. So it was just the three of you?
" A. Yes.
Q. Ckay. Tell the jury what happened when the car

rolled up?

Qo

-
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A. Well, the car had been driving past.‘ It drove past
about two times.

And I figure something suspicious
was going on. |

So I got up and walked out to the
end, and it drove up again, and he stopped, and asked
Matt for directiomns.

And it act -- It seemed like it
was going to pull off. And it pulled down the street a

little bit and stopped, and got out with something in --

‘in his hands, and told us to get face down on the ground.

Q. Okay. What did the car look like?
A. It was a nine -- early '90s red, Toyota Camry.
Q. Okay. And the person that got out of the car, what
did they look like?
A. Uh -- A tall black male. I didn't -- Like, I wasn't
out there talking to him like they were.

And I had got up and went out
there.

And as soon as I went out there,
he just got out the car and was like:

Get down on the ground.
Q. Okay. Was there any light where you were standing?
A. No. |

Q. Okay. Uh -- What happened next?
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A. Uh -- He asked if we had any money. And I told him
that I didn't have any money, and offered some change out
of my pocket. And he didn't take it.

I just put it on the ground in
front of me.

Q. Okay.
A. And then he told us, me and Matt, to get up and face
the other direction and walk away and don't look back.

Well, we got up and turned and
went to walk away.

And took a few steps, and I looked
back and he was searéhing BE like looking for
money .

And then we got to end of the

street and took off running around the block to get to

his car.

Q. Okay. Now where was your -- where was Matt's car
parked?

A. On the opposite side from where we were walking, the

side street.

0. Okay . But it was within walking distance?
A. Yes.
Q. Ckay. Now, why was the car parked over there?

A. Because we didn't want to park it in front of the

house and let Blythe's parents know we were there,
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because they didn't know we were down there.

Q.

Ckay. Now, you said he got out of the car. Had

you ever seen that car before?

Q.

Q.

A.

Not that day? Or before that day?
No.
Okay. The guy that got of the car, had you ever

him before?

No.

Now, you look back, you see -- Did you see him pgt
in the car?

No.

Okay. What did you do next?

We ran around the block as fast as we could, and

jumped in Matt's car, and sped towards the house where we

had just left BE

Q.

>

- O

- ©

and they were gone.

Okay. Now was there anything wrong with Matt's car

No.
-- when you get in?

No.

Okay. Did the car crank up?

Yes.
Did it take off?
Yes.

Was it able to drive?
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A. Yes.
Q. Was it in drivable condition?
A. (Nods in the affirmative.)
Q. Okay. So y'all jump in the car and take off?
A. Yes.

Q. And what -- And at that point, you're doing what?

Looking for --

A. We -- We sped to the house -- the beach house --

looking for BE

-- I figured
happened.
Q. Okay.

ever scream,
A, No.

Q. When he

A. No.
Q. Because
directions.

asking where

Q. Okay.

And I got out because -- you know

we needed to tell somebody what just

And he left to go look for her.
Now, when you got up off the ground, did you

or vell, or make any --
first pulled up, did anybody scream or yell?

he just seemed like he was lost, looking for
And I wasn't out there at the time.
And they seemed like he was just
he was, like he didn't know where he was.
And that's it.

Now, when you got up off the ground and

started walking away from the defendant, did you scream

oo
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1 and yell then?
2 A. No.
3 Q. Why not?
4 A. Because I didn't want to endanger BE life.

5| 0. Okay. Uh -- When he first got out of the car, did
6 it ever occur to you to scream or yell?

7 A, No.

8 Q. Okay. Now, you said y'all drove around, looked for
9 the red car. Did you ever see it?

10 A. No.
11 Q. Okay . Uh -- What did you do when you got out of

12 the car?

13 A. . I ran into Blythe's beach house and knocked on the
14 door, because it was locked, and waited for somebody to

15 come to the door, and told them they needed to call 911;

16 that BE was just kidnapped.
17 Q. Okay. Now, where was Matt at this time?
18 | A. In his car driving around looking for BE

19 Q. Okay. Uh -- How would you describe your own

20 demeanor at that time -- how you were acting?
21 A, Uh -- Shocked and scared.
22 Q. Okay. Uh -- Now when you entered the house, did

23 you tell them what was going-on?
24 A. Yes.

25 Q. Okay. How did they appear?
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A. Uh -- At first, they thought that I was joking.
Like I had just -- Blythe didn't take me serious at all.
She was like:
That's not funny.
And I'm like:
I'm not joking.
Q Okay. But did they realize?
A. Then, they realized, and they panicked.
o) Okay. Uh -- Now, were there adults in the house?
A Yes.
Q Okay. Did you-alert the adults what was going on?
A. Blythe did.
Q Okay. About how much time was it between the time
that you saw that red card and the time you went and

notified Blythe and the people in the house what had

happened?
A, Probably about 10 minutes.
Q. Okay. How long did you ride around in that car

before you got out to go up to the beach house?
A. We -- I got in his car. And he turned around the
corner to Blythe's beach house.

And I got out of the car. And he
took off.

And I went and tried to get

Blythe.
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Q. Okay.
A. And then, call the cops.
Q. Okay. And how would you describe Matthew's
demeanor at the time?
A. Scared, and just try to find BE
Q. Okay. Now -- uh -- when you were down here, were
there any parents with you and Matthew?
A, No.
Q. Was there anybody else with y'all at all?
A. No.
MS. LIVESAY:

Okay.

Your Honor, can I approach the
defendant -- I mean, I'm sorry -- the witness?
THE COURT:

Yes.
MS. LIVESAY:

Can I mark this as State's
Exhibit?

WHEREUPON: THE DVD OF THE 911
CALL WAS MARKED BY THE COURT REPCRTER AS STATE'S EXHIBITS
NUMBER 1 FOR IDENTIFICATION ONLY.
COURT REPORTER:

Your Honor, This will be State's

Exhibit 1.
R T :
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DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

Q. How would you describe the demeanor of the adults in
the house when they got up?

A, Confused and panicked.

Q. Okay. Now do you recognize what I'm showing you as

State's Exhibit Number 1°?

A Uh -- Yes.

Q. Have you listened to this?

A. Yes.

Q. Is your voice on this tape?

A. Yes, it is.

Q. Okay. Could you recognize your voice on the tape?
A. Yes, I can.

Q. Okay. And does this tape contain a accurate

depiction of what went on that night, with your voice on
it?

A. Yes, it does.

MS. LIVESAY:

Your Honor, at this time I'd like
to introduce State's Exhibit 1 into evidence as State's
evidence one, and publish it to the jury.

THE COURT:

What -- What is it?

. MS. LIVESAY:

What is it?
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THE COURT:

Yes.
MS. LIVESAY:

It's the 911 tape, Your Honor.
THE COURT:

Okay. All right.

MS. LIVESAY:

I'm sorry.
MR. HAZZARD:

Your Honor, I would submit that if
it's a recording that is kept in the course of business
out of North Myrtle Beach, that hey would need somebody
from North Myrtle Beach to say that that is what in fact

it is.

- THE COURT:

I think he can identify it if he's
listened to it.

MS. LIVESAY:

THE COURT:

It's his voice.
MS. LIVESAY:

He's listened to iﬁ, Your Hornor.
And this is the --

THE COLRT:
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He -- He testified to that.
MS. LIVESAY:
Yes sir.

DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

Q. Have you listened to this tape?
A. Yes ma'am.
Q. Is this is a substantial and accurate depiction of

that night and what was said?
A. Yes ma'am.
MS. LIVESAY:
Thank Your Honor.
At this point, can I introduce it
into evidence and publish it.
THE COURT:
Any further objection, Mr.
Hazzard?
MR. HAZZARD:
No objection other than that
already stated, Your Honor.
THE COURT:
All right.
MS. LIVESAY:
Thank Your Honor.
THE COURT:

It's admitted as State's 1.
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MS. LIVESAY:

Thank Your Honor.

At this time, I'm going to briefly
publish it to the jury.

THE COURT:

Is it State's 1?
MS. LIVESAY:

Yes sir.

THE COURT:

Okay. All right.

(WHEREUPON: Ms. Livesay proceeded
to begin playing the DVD of the 911 call that was marked
as State's Exhibit Number 1 for the jury at 11:33 AM,
Noveﬁber 16, 2010.)

| (WHEREUPON: Mr. Hazzard
interrupted the playing of the DVD just after the start
of it with the following exchange at 11:34 AM, November
16, 2010.)
MR. HAZZARD:

Your Honor, that is not this --

That is not his voice.

THE COURT:
Wait a minute. Stop it.
(WHEREUPON: Ms. Livesay stopped

the playing of the tape as directed by The Court at 11:34
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AM, November 16, 2010.)
THE COURT:

Okay. Take the jury out.

(WHEREUPON: The jury empanelled
in the case withdrew from the courtroom at 11:35 AM,
November 16, 2010; and was no longer present during the
following proceedings.)

THE COURT:

All right.
MR. HAZZARD:

Your Honor, what is being
published to the jury is statements being made by someone
other than this witness.

THE COURT:

I think Ms. Livesay, what you're
going to have to do -- I -- I believe I'm correct when I
ruled that this witness, if he was present, can
authenticate --

MS. LIVESAY:
Yes sir.
THE COURT:

-- this recording.
MS. LIVESAY:

Yes sir.

THE ~€0OURT :
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All right.

Now, however, he's going to have‘
to'identify the voices thereon, and it's going to have to
come under one of the exceptions to the‘hearsay rule;
okay.

MS. LIVESAY:

Yes, sir, Your Honor. I can do

that.

VOIR DIRE EXAMINATION BY MS. LIVESAY:

Q. Do you recognizable voice on that tape?

A. Yes.

Q. Who is that?

A. Blythe's mother.

Q. And Qhat is her name?

A. I don't know her name.

Q. Ckay. Uh -- But you recognize that voice?
A. Yes.

Q. Who is the other voice on the tape?

A.  Me.

Q. Okay. Are those the only other two voices on the
tape?

A. Yes.

Q. And do you clearly recognizable those voices?
A. Yes.

Q. And is that ggpe a substantial and accurate
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depiction of the call that was made that night?
A. Yes.
THE COURT:

Well, Mr. Hazzard -- I assume that
you are offering it as an exception to the hearsay rule
as an excited utterénce.

Is that correct?

MS. LIVESAY:

Yes sir.
THE COURT:

On -- On the part of the other
speaker?
MS. LIVESAY:

Yes sir.

THE COURT:
Is that correct?
MS. LIVESAY:
Yes sir.
THE COURT:
All right. Now he has testified
that he had just reported a kidnapping?
MS. LIVESAY:
Yes sir.
THE COURT:

- Whether that was correct or not,

(@)
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he -- that was the -- uh -- had been reported to the
speaker?

Is that correct?

MS. LIVESAY:

Yes sir.
THE COURT:

And this was immediately
thereafter?
MS. LIVESAY:

Yes sir.

He testified that right after --
THE COURT:

All right, Mr. Hazzard, let me
hear from you?

MR. HAZZARD:

Well, with regard to this excited
utterance -- utterance issue -- uh -- there has been no
indication that this woman is unavailable to testify.

There has been actually no
indication that she was in fact excited or -- or anything
of that nature.

Uh -- There are three things that
the State has to prove by way of foundation.

And I don't really see how they

-can prove it without Ms. Carawan's testimony as to herx
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state of mind.

You know, The Court -- The -- The
State is asking The Court to make an assumption --
THE COURT:

It's an exception --
MR. HAZZARD:

-- of someone's state of mind.
THE COURT:

-- to the hearsay; is it not?
MS. LIVESAY:

Yes. Your Honor, and this
gentleman --
MR. HAZZARD:

Yeah, once her state of mind is
proven.
MS. LIVESAY:

He just --
MR. HAZZARD:

And they're asking you to make an
assumption as to what someone's state of mind is.
MS. LIVESAY:

Your Honor, I wasn't asking you to
make an assumption.

I asked this gentleman on the

stand how she appeared.

w

w




336

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TESTIMONY OF RB 335

know what was going on.

THE COURT:

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

tape that she's upset.

THE COURT:

not this declarant was

caused by the event?

MR. HAZZARD:

is --

THE COURT:

- panicking.

He said:

Upset -- uh -- confused;‘didn't
Her voice on the tape --
Panicking was the word he used.
I'm -- I'm sorry, Your Honor.
Panicking was the word he used.
Yes.

And her voice is obvious on the

And the -- the issue is whether or

under the stress of excitement

And, one of the issues we've got

Now she -- he says she's

WouldnLE that not be under the
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stress of the event.

MR. HAZZARD:

unidentified person.

THE COURT:

MR. HAZZARD:

THE COURT:

MR. HAZZARD:

THE COURT:

back ih.

MR. HAZZARD:

But, basically, what we have is an

No, he's identified her.

Identified her as "Blythe's mom."

Yes.

No objection, Your Honor.

All right. Let's bring the jury

Your Honor, again, I don't see how

in the world it is proper for this to be published --

this exhibit to be published through this young man.

call --

THE COURT:

MR. HAZZARD:

My understanding is this a 911

He --

~: -- to the --

(@)
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THE COURT:
His testimony is that he was
present during the call.
He knows who the speakers are.
He has listened to it.

He can identify it, and he can

authenticate it.

MR. HAZZARD:

So he has identified the 911
operator as well?
THE COURT:

He says it's the 911 operator;
that that's who the call was made to.
MR. HAZZARD:

S0 The Court is saying there isg no

need for any chain of custody with regard to this

recording?
THE COURT:

He can authenticate just like
y'all could -- can authenticate a photograph.

MR. HAZZA?D:

Well --
THE COURT:

All right.

(WHEREUPON: ,_The jury empanelled




"

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TESTIMONY OF RB 338

in the case was escorted back into the courtroom at 11:42
AM, November 16, 2010; and was in fact present during the
following proceedings.)
THE COURT:

All right, Ms. Livesay.
MS. LIVESAY:

Thank Your Honor.

WHEREUPON: Ms. Livesay again
proceeded to play State's Exhibit Number 1, the DVD of
the 911 call, starting again from the beginning, for the
jury at 11:43 AM, November 16, 2010, and finished playing
the exhibit, without further interruption, at 11:46 AM,
November 16, 2010.)

DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

Q. Ryan, what happened after -- after that call?

A. Uh -- I hung up because I was talking to another
officer who had just got there.
And he told me to hang up; so I

hung up, and started talking to him, instead.

Q. Okay. Did you talk to the officer that arrived?
A. Yes.
Q. Okay. Did you give that officer a statement?

A. Yes, I did.
Q. Okay. And is that statement the same thing you

told this jury today? -
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Yes, it is.

Okay. And has what you told this jury today been

Yes, it has.

MS. LIVESAY:

No further questions of this

witness, Your Honor.

THE COURT:

All right.

Mr. Hazzard?

CROSS-EXAMINATION BY MR. HAZZARD:

Q.

Let me check -- Let me see, now.

Where were y'all staying ‘in North

Myrtle Beach?

A,

We weren't -- We didn't have a place to stay. We

were just going to sleep in his car.

Q.

what

>

>0 »P 0

Just going to sleep in his car?
/ And you arrived in the area at
time that day?
Around late afternoon sometime.
Late afternopn?
Yeah.
I think you said it was what; around 6:00 PM?

Yeah, it was six or seven.

Okay . And then you got in contact gomehow with Ms.
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— and her friend, Blythe, I believe you said?

A. Yes sir.

Q. Okay. And you spent time with them at that point.
Is that correct?

A. Yes sir.

Q. Okay. And how long were with you -- were you with
them at that period of time?

A. Uh -- A couple of hours. We walked round -- uh --
down by the beach.

Her parents were at a bar.

And we just walked around; went to
some stores.

And we went and sat out on the
beach for a little bit. I don't know exactly how long
it was.

I know it was at least a few
hours.

Q. And how old is Blythe?

A. Uh -- Same age as BE -- uh -- I guess, 15.
Q. So she was 14 at the time as well?

A. Uh -- I -- I guess so.

Q. And you were 17 at that time?

A. Yes.,

Q. And Matthew was 17 at that time?

A. Yes. —

w

Jh

-t
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Q. And Blythe's parents didn't know that y'all were
coming?
A. No.
Q. Okay. And up until you went into -- or knocked on

the door of their home sometime after 3:30 in the

morning, they didn't know you were even there?

A, No.

Q. Is that correct?

A. Correct.

Q. Okay. Now you indicated you were with them from 6

to 8 while Blythe's parents were out at a bar, correct?

A. Yeah, around that time. I'm sure it's longer than

that because I know we were still out with them at 10:00
or 11:00 o'clock on the beach.

Q. Okay. So let's make éure we're clear on this time
timeline.

You get down here around 6:00 PM,

correct?
A. Six or seven.
Q. Six or seven. At any point did you leave BE

and Blythe?

A. We didn't meet up with them right away.
Q. Okay.
A. We drove around until they left to go to the beach.

Q. Okay. Well, tell me this, then:
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About what time did you meet up

with them?

A. I'd say -- It was night time. So, probably like
eight -- uh -- I'll say nine.
Q. Okay. From the time you met up with BE and

Blythe around 9:00 PM, did you ever leave their presence?
A. No.

Q. Okay. So then, you were with them at nine. And
what were y'all doing at that time?

A. We walked around; went to a couple of stores; went

and got some food. And then went and sat out on the

beach.

Q. Okay. And at some point did you leave the beach?
A. Yes.

Q. Around what time was that?

A. Uh -- After 11, so it was probably like 11:30 -- 12;

because they had to meet back up with Blythe's parents so
that they could go back.

And me and Matt left --

Q. Let me stop you right there.
A, Okay.
Q. When you say "they," are your referring to BE

and Blythe?
A. Yes.

Q. Okay. So sometime after 11:00, BE- and Blythe
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1 had to leave.

2 A. Yes.

3 0. And why did they have to leave?

4 A, To go meet back ﬁp with Blythe's parents?

5 Q. Why did they have‘to meet back up with her parents?
6 A. Because that was their ride back to the beach.house.
7 Q. Ahh. So where -- what part of the strand were y'all
8 on?

9 A, Like where we were at?

10 Q. Yes sir.

11 A. We was -- We were with them until they left and --
12 to walk into the plaée where her parents were at.

13 A. Okay . Got you. I'm asking you what part of the
14 bedch you were on?

15 _ They were staying around 19th

16 Avenue South in North Myrtle Beach; correct?

17 A. Yes.

18 Q. Okay. I take it since they needed a ride back

19 there, that they must've been some distance away from
20 there?

21 A. Yes.

22 Q. Correct?

23 A. We --

24 Q. Were 'y'all up in Cherry Grove? Were y'all north of

25 there? South of there?

L N
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A, Uh -- I'm pretty sure we were north of there.
Q. Pretty sure you were north of there?
A, Yes.
Q. Okay.
A. Because we had to ride down, so yes. we was -- we

were north of there.

0. Did you see anything up there that you recognized?
A. No.

Q. No? Didn't recognize anything?

A. (Nods in the negative.)

Q. There a bunch of hotels?

A. Yeah, both hotels and stores.

Q. A bunch of hotels and stores up in the north end of
North Myrtle Beach?

A. (Nods in the affirmative.)

Q. Okay . So y'all were up there from around 6:00 PM
until what time? 10:00 or 11:007?

A. Well, we --

Q. Or actually, you said you got down about --

A. Yeah.

Q. -- what, 9:00°?

A, 9:00.

Q. Okay. From 9:00 until about what time you figure?
A. 11:30.

Q. Okay. 9:00 till about 11:30. —
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A (Nods in the affirmative.)
Q. Okay. So at that point, you'and Matthew were on
your own.

BE and Blythe are gone;

correct?
A. Yes.
Q. Okay . Did you see BE again that night or

early the next morning?
A, Yes.
Q. Okay . So 9:00 till 11:307 Okay. When did you see
her again? |
A. We met back up with them -- uh -- sometime after
they left.

Uh -- We_héd to wait until her
patents were inside and asleep and -- before he could go

back over there.

" A. Why in the world is it that her parents can't see

you two?
A. Uh -~ Because we don't have a place to stay. And we
knew that BE would probably get in trouble if Matt

was now there geeing her.

Q. Why would she in trouble? That's her boyfriend;
wasn't it? |

A. Yeah, but her parents didn't really know about that.

So --
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Q. They didn't know about it --

A. No.

Q. -- or they didn't want her to see them?

A. Both.

Q. Both? Well, I mean, it can't be both, now. I mean

you can't --

A. Well, they knew --

Q. -- you can't say they don't want him to see somebody
they --

‘A, -~ they knew of him --

Q -- don't know about.

A. -- and who he was --

Q Say what now?

A -- and they didn't want her to see him. So --

Q. Uh-huh. Okay. So you're with them from 9:00 till
11:30. Then they have to catch a ride back after the
folks they're staying with finish up at the bar; right?
A. Yes. |

0. And then sometime later on -- Do you have any idea
what time it was that y'all were able to sneak back over
there?

A. I'll] say 1:00 or 1:30.

Q. 1:00 or 1:30 in' the morning? Okay. So 1:00 to
1:30 AM.

Now, when you get back over-there,

(@8]
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it was 1:00 to 1:30 AM, and the Carawan's, the parents --
Blythe's parents -- apparently are well tucked in bed and
they ain't going to be bothering you.

Did you go anywhere?

Or, what did you do?
A. No. We -- We parked on a side street, and went to
their beach house, and sat out on like this little -- uh
-- there were some concrete area right beside her house
with some chairs,‘and we sat out there.
Q. Kind of like a patio type thing?
A. Yes. |
Q. Okay. All right. Now, up in that area, there's
not a whole lot of room in between houses; is there?
A. No.
Q. I mean, like:

There's your driveway right here,

and then, bam, there's the next house, right there --

A. Yes.
Q. -- correct?
A, Yes.

Q. And that's like all up and down the street, both
sides of the street from what you recall; right?

A, Yes.

C Q. And this is a residential area. This ain't -- you

know -- there wasn't -- I'll put it this way:
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Wasn't no vacant houses there,
were there?

A. Uh -- Not that I know of.

Q. Yeah. Every car -- Every driveway had cars in it,
right?

A. Yeah.

Q. All right. Now, you're sitting out there sometime

between 1:00 and 1:30.
Were you not concerned that the

Carawan's would be able to hear you talking?

A. No.
Q. No?
A, (Nods in the affirmative.)
Q. Okay. Now, the four of you were sitting down
there.
Did you ever leave there?
A. Uh -- Yeah. We left. Uh -- Matt and BE

were arguing about something.
Q. Hmm.
A. And we left for about five minutes and came back;

because he realized that he was just being dumb - -

Q. How much money.
A. -- and wanted to go see her. So we went back.
Q. Hmm. So Matt and BE were arguing about

something that she wasn't too happy with. =

JEr o
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Do you remember what time that was
you left and then came back?
I'll say about 2:30.

Okay. Now did Matthew have his cell phone with

Yes.
Did you have your cell phone with you?
Yes.

All right. Okay. And you told this jury that you

- had known Matthew for about five years; right?

A. Yes.

Q. Okay. Is he a close friend of yours?

A. He was.

Q He was?

A Yes.

Q. But he isn't now?

A No.

Q Okay. Back when he was a close friend of yours --
uh -- y'all were close enough that if he knew of the
situation -- or that you knew of the situation between
BE him, and her parents; correct?

A. Yes.

Q. Or at least this side of the story?

A. Yes. Yes.

Q. Okay. All right. Now, 1et'$ get this right.
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You've got your cell phone.
He's got his cell phone.
The Carawan's have gone to sleep.
It's sometime after 1:30 in the
morning.
The 4 of you =-- that being you,
Matthew, Blythe, and BE are sitting outside the
house at 1907 South Hillside Drive.
Is that correct?
A. Yes.
Q. Okay . And then BE and Matt get to an
argument. And they, y'all leave?
A. Yes.

Q. Okay. Where'd y'all go?

A. To a parking lot of a hotel.

Q. Hotel? So what were you doing there?

A, We were just sitting in his car.

Q. And around what time was this?

A, Around 2:30.

Q. Around 2:30. Argument and left. (Begins to make

notes on a pad in front of the jury.) Okay.

And then you say after going to
the parking lot of this motel -- uh -- you then
subsequently come back to the residence where the

Carawan's are staying?
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A. Yes.
Q. Okay. And what did you do then?
A. Uh -- BE and Blythe had went inside. And they

came back outside.

And --
Q. How long were they inside there?
A. The whole time we were gone. So, probably 1iké 5 or
10 minutes.
Q. Okay. So then it might have been more like 10

minutes that you were at the parking lot of this motel?
A. Well, we left; drove straight there. .Sat in the
parking lot for all of like a minute; and then, turned
around and went back.

Q. How did Matthew know about this parking lot of this

motel?

Uh -- He didn't. We just fQund it.

Q. You just found it?

A. Yes.

Q. Okay. And you sat in this parking lot for five or

10 minutes, according to you?

Is that correct, sir?
A. We sat in the parking lot for about two minutes.
Q. Okay. So you're saying the total time you were
gone was approximately 5 minutes?

A. Yes.
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Q. Okay. And when you come back, how were you able to
get BE and Blythe to come back out of the house?
A. He called BE on her phone and told them we
were there.
Q. Huh. Okay. And they immediately_came back out?
A Yeah.
Q. Okay. And then what did you guys do?
A. He wanted to talk to BE alone.

So they went out and sat at the

end of the driveway. And I stood beside the house with

Blythe.
Q. Okay.
A.

was j

Q.

But she went inside and never came back out. So I
ust sitting there by myself.

Uh-huh. Okay. And what time was it when Mark

Elliott drove by?

A.

Around -- Probably a little after 3:00 AM. Uh --
A little after 3:00 AM? How did you --

Probably right around 3:00 AM, he drove by the first

Uh-huh.

And circle around a couple more times within the
10 to 15 minutes.

Uh-huh.

And then, on the third time, I believe, he stopped.
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Q. Okay.

bA. And that's when everything happened.

Q. Okay. And so what time was it the third time that -
he drove by, according to you? |

A. Probably around 3:15.

0. Around 3:157?

A. (Nods in the affirmative.)

Q. And how much time -- so let's say, according to your
timeline, iﬁ was 3:15.

Mark Elliott drives up and stops

the car.

How much time passes between the
time he stopped the car and the time that BE is
abducted?

A. Five minutes.
Q. Five minutes? So now, we're at 3:20. And BE

has been abducted; right?

A. Yes.

According to you?

It's was more like 3:30, yes. But --
More like 3:307

Well, he pulled up the first-time -
All right.

-- and asked for directions.

Uh-huh.

© » © » O » ©




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

TESTIMONY OF RB 354
A. And sat there and talked with Matt BE for a
second.
Q. Hmm.

A. And I figured something was going on.
Q. Uh-huh .
A. And I didn't know what it was. So I got up and
started to walk out there.

And when I started to walk out
there, he pulled off a little bit --
Q. Hmm.
A. -- and then stopped and got out of the car.
Q. Okay. Now, I'm totally confused.

You said that he drove by the
first time.

Did he stop and talk to BE
and Matthew more than once?
A, No.
Q. Okay. So let's stick with the time that you say he
stopped to talk with BE and Matthew.

What time was that?

A, Uh -- 3:15.
Q. Okay. So 3:15; we're back to that.

Are you good with that?
A. Yeah.

Q. Okay . And my question was:

w
n
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How long did you sit there and

talk with BE and Matthew?

A. A couple of minutes.

Q. A couple of minutes?

A. Uh -- It --

Q. Okay.

A. He seemed like he was lost and confused, and --

Hmm.
-- Matt didn't really understand what he was saying.

Uh-huh. Okay. And you could hear them talking?

N o B R O F

Yes.
Q. Okay. And how long after that was BE
abducted?
A. Okay. Well,'he got out of car. Told us to get
down on the ground.
We laid on the grdund.
I threw out change.
Uh -- Told us to get up and walk
off.
And we walked to the énd of the
street. And then, ran around and got in his car.
Q. Uh-huh.
A. So I'd say around eight minutes.
Q. Around eight minutes?

A, Yeah.
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So now we're at 3:23°?
Okay.
Is that good for you?
Yes.

Does that sound about right?

» O P O P O

That's fine.
Q. That's fine. Okay. And when you say that you
went and got the car, we're really talking about,
according to you, that you and Matthew literally circled
the block.

You made a square; correct?
A. Yes.
Q. And those are pretty short blocks up there; aren't
they?

Nothing long about 19th to 20th is
there?
A. Uh -- Not really.
Q. Not really. Short block. So, according to you,
y'all go up to 19th Avenue South; go down; come back; and
on 20th Avenue South, there's his car.

You hop in.

Is that correct?
A. Yes.
Q. Okay. And that -- All of that took about eight

minutes?

4N
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(No response.)

According to you?

From when she got abducted?
Yes sir.

That was about 8 minutes.
Yes sir. |

After that, to get back to his car and get back to

the house, it was --

Q.
A,
Q.
A.

Q.

Hmm. How long?

-- probably another five minutes; yes.
Another five minutes?

(Nods iﬁ the affirmative.)

Okay. Now I'm totally confused. But that's all

right. We're going to get there.

you,
A.

Q.

Uh -- So at 3:15, according to
this man pulls up?
(Nods in the affirmative.)
Okay . And he gets out of the car?
(No response.)
Correct.
Yes.

But not until after he had spoken with Matthew and

Yes.

Okay. And in fact, they exchanged names; didn't
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they?

A. I don't know what they were talking about. I could
hear them talking; but I didn't know what they were
talking about.

Q. Oh? So you knew that they were talking, but you
didn't know what they were talking about?

A. I knew that he had asked for directions, because
Matt was trying to explain to him where to go; because he
was pointing and talking about what street they were on.
Q. Uh-huh. So you're assuming that's what Matthew was
talking about; directions?

A. Nah, I know that's what he was talking about.

Q. You do?

A. I couldn't hear him talking --

Q. Hmm.

A. -- like, the -- the guy in the car.

Q. Uh-huh.

A. I could hear Matt trying to explain to him where he
was at.

Q. Uh-huh.

A. And I knew he was trying to tell him where to go.

Q. Uh-huh.

»

So I know it was about directions.

And where to go for what purpose, sir?

¥ o

I don't know.
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Q. You don't know? Okay. All right.

So you then, according to you, you
circle the block.

You go and you hop in his car.

I'm -- I'm kind of confused, sir.
You indicate that this -- this
young lady that you know has just been -- Well, first of

all, you indicated that supposedly you were the victim of
an attempted armed robbery; correct?

A. Yes.

Q. Okay. And this young lady that you know supposedly
has now been abducted?

A. Yes.

Q. Okay. And you've got a cell phone.

A. (No response.)
Q. Don't you?
A. Uh -- Yes.

Q. Okay. But you never dialed 911; did you?
A. Uh -- The only opportunity I had to dial 911 was
whenever I got back to his car.

And he was trying to call
BE

.And I didn't think about getting
my phone. I was more concerned with getting back to the

house and letting everybody know that she was missing.
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Q. Uh-huh. Okay. So, are you are now telling the

jury that you had left your cell phone in his car?

A. Uh --
0. Is that what your testimony is?
A. My cell phone was in his car.

Q. Okay . So we'll go with that, then.
Now you indicate that Matthew,

he's got his cell phone; correct?

A. Yes.

Q. But he ain't calling the police either; is he?

A. It was in his car as well.

Q. And when he gets to his car --

A. He calls BE

Q. -- he doesn't call the police; did he?

A. He calls BE

Q. Exactly. And once you got to the car and your cell

phone was there, did you ever call the police?
A. Uh -- No, it didn't occur to me.
Q. It didn't occur to you? You've just been the victim
of a crime? Someone you know has just been abducted.
Did not occur to you to contact
the police?
A. Not right away.
Q. Not right away. Okay. So now, according to you,

you get back to the house.
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A. (No response.)
Q. Is that dorrect?
A. Yes.

I'm sorry, sir. Am I boring you?

No.

Okay. You get back to the house; correct?

Yes.

Okay. And what did you do then?

Uh -- Ran and knocked on the door and told Blythe to

tell her mom to call the cops.
Q. Okay. Why does Blythe's mom have to call the
police?

Why can't you call please, sir?
A, I told somebody to call the cops.
Q. You told somebody to call the cops.
A. I said:

BE was taken. Somebody
needs to call the cops.

Q. Uh-huh. Actually sir, isn't it more along the line

of:

This was a drug deal.

And y'all wanted drugs.

Y'all asked this mén regarding
drugs?

And when it didn't go quite like
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you expected it was going to go, as far as where to go;
where to get them; and when it's time to come back; at

that point, then somebody's got to talk with some adult

figure?
Isn't that right?
A. No.
Q. No? Okay. So the two of you, Mr. Howard and

yourself, you hop in the car. And you come back around
to see if Ms. _ and Mr. Elliott are still there?
That's what you told the police;

right?

A. Yes.
Q. Okay. Your statement to the police, and everyone

else, has been that:
This terrifying man had a gun.

And he made the two of you get up and walk away?

A. Yes.

Q. Made you run away?

A. Yes.

Q. Right?

A, (Nods in the affirmative.)

Q. Okay. Did you or Matthew have a weapon in the car?
A. No.

Q. Didn't have a gun?

A. No. =

W
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Q. Didn't have a knife?
A. No.
Q. What you had was two cell phones?
A. Yeah.

Q. All right. But yet, y'all hop in the car and you
come back to where somebody with a gun has just run up
away from? |

A. Yeah.

0. That's your testimony.
A.

Yeah. Matt was planning on trying to run him over.
{Chuckles.)
Q. (Chuckles.) All right. Okay. All right.

And you thought that was the way
to handle it as well; right?
A. I figured I just needed to let somebody know.
Q. Okay. Now -- Did you inform the police of this
alléged plot to rob you, and rob BE and -- and rob
Matthew?
A. Yeah.
Q. Okay. All right. Okay. And you told police that
after the two of you had been told to get to s;epping,
okay, that you turned around and you saw this gentleman
here, Mr; Elliott, supposedly frisking BE
A. Yes.

Q. All right. Well, where had he put his,weapon at
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that point?

A. I don't know.

Q. You don't know?

A, I wasn't close enough to him to see that.

Q. Hmm.

A We had already walked down the street before I

turned around.

Q. Uh=-huh. Okay. Now, you're not telling this
jury, that that residential neighborhood in North Myrtle
Beach is pitch black; are you?

A. Uh -- It was really dark.

Q. They got street lights, though, don't they?

>

Yeah, I mean --
Q. Yeah. Yeah. The do; don't they?
A Yeah.
MR. HAZZARD:

All right. All right.

The Court's dindulgence, Your
Honor?

(Reviews documents at counsel
table at 12:09 PM, November 16, 2010.)
CROSS-EXAMINATION BY MR. HAZZARD CONTINUED:
Q. I show you two photographs, sir, and ask you if you
can identify them; or if you recognize what's in the

picture? . -

w
(€))




366

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TESTIMONY OF RB 365

A. Yes.
Q. Okay. And what is that that's in the picture?
A. That's Blythe's beach house.
Q. All right. And is that where y'all were, where all
this action occurs that night -- early morning?
A. Yes.
MR. HAZZARD:

Okay.

‘We'd move to enter these as
Defense Exhibits Number 1 and 2, sir.
THE COURT:

Ms. Livesay?
MS. LIVESAY:

No objection, Your Honor.
THE COURT:

All right.

Wiﬁhout objection, they're
admitted.

WHEREUPON: TWO PHOTOS WERE MARKED
BY THE COURT REPORTER AS DEFENDANT'S EXHIBITS NUMBERS 1
AND 2, AND WERE ENTERED INTO EVIDENCE WITHOUT OBJECTION.
MR. HAZZARD:

Ckay.
CROSS-EXAMINATION BY MR. HAZZARD CONTINUED:

Q. Sir, I'm handing you what's been marked and entered
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as Defendant's Exhibit Number 1, and ask you if you can
tell me in that photograph if you see this patio area
that you were referring to?

A, Yes.

Q. All right. If you would, tell me where it is?
A. Right there. (Indicating.)

Q. Right there. You're saying, basically, as you face
the house, to the right of the house?

A. Yes.

Q. Okay. And so the four of you were standing there
basically kind of in the driveway by the house, then?
A. Yes.

Q. Okay. Okay. i wanted to be clear as to where
that was. All right.

And then Defendant's Number 2,
that's basically a shot of the driveway itself that
you're referring to; correct?

A. Yes.

Q. Okay. And immediately to the right of it, that's a
-- uh -- fence. And then immediately right side that is-
the next house; right?

A. Yes.

Q. Because as we discussed, all those houses are right
there close, one upon the other; right?

A. Uh-huh. -

O8]
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MR. HAZZARD:

Okay. Okay.

Request authorization to publish
to the jury, Your Honor?
THE COURT:

You may.
MR. HAZZARD:

The Court's indulgence, Your
Honor.

Okay.
CROSS-EXAMINATION BY MR. HAZZARD CONTINUED;
Q. Now sir, you indicated -- When you got back to. the
house. was the door locked or unlocked?

A. Uh -- It was locked.

Q. Okay. So did you have to knock on the door?

A. Yes.

Q. Okay. And you said, I believe, Blythe came to the
door?

A. Yes.

Q. Okay. And you've told this jury that you have just
been rcbbed, or the victim of an attempted robbery at

what you believe was gun point; correct?

A. Yes.
Q. That Matthew was subject to the same offense;
correct?
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A. Yes.
Q. And that BE had been abduéted and kidnapped;
correct?
A. Yes.
Q. But that your demeanor was such, when you made that

statement to Blythe, that she thought you were joking?
A. Yes.
MR. HAZZARD:
No further questions.
MS. LIVESAY:
Just a couple Your Honor.
THE COURT:
All right.
REDIRECT EXAMINATION BY MS. LIVESAY:

Q. Ryan, that night, had you been drinking?

A. No.
Q. Had you been under the influence of any drugs?
A. No.

Q. Uh -- To your knowledge, had anybody else that was

standing out there -- under the influence of any drugs?
a. No.

Q. Were you looking to buy alcohol?

A. No.

Q. Were you looking to buy drugs?

A. No. =

GO
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Q. Were you familiar with the area?
A. No.
Q. What was your first inspinct to do after the
incident occurs and BE is kidnapped?
A. Find BE
Q. Now was the police notified eventually?
A. Yes.
Q. Were you able to assist them in telling them who
kidnapped her.
A. Yes.
Q. Were you able to -- Were you able to assist them in

telling them the vehicle that was used?

A. Yes.

Q. When the police arrived, did they ever question you
if you had -- were under the influence of alcohol?

A. No.

Q. Was -- Did they ever guestion you, if you were under

the influence of any drugs?
A. No.
MS. LIVESAY:

No further questions, Your Honor.
MR. HAZZARD:

Very briefly.
RECROSS-EXAMINATION BY MR. HAZZARD:

Q. So, throughout this whole thing, no police officer
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ever asked you if anything about this situation was
connected to drugs or any other illicit activity; did
they?
A. No.
MR. HAZZARD:

All right. No further questions.
MS. LIVESAY:

No further questions of this
witness, Your Honor.
THE COURT:

All right.

You may step down.
MS. LIVESAY:

Thank Your Honor.

At this time, the State wants to
call Officer Jernigan to the stand.
THE COURT:

How long is Officer Jernigan going
to take?
MS. LIVESAY:

It'1ll be a --
MR. HAZZARD:

May we approach, Your Honor?
THE COURT:

Yes. ' -




372

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE v MARK A. ELLIOTT - 371

(WHEREUPON: Counsel for each party
conferred off the record with The Court at the bench at
12:16 PM, November 16, 2010.)

THE COURT:

All right. Ladies and gentlemen,
it's a good time to take a break for lunch.

And what I'm going to do is give
you about an hour and a half, so you have -- I know
you're unfamiliar with this area, and we'll give you time
to fiﬁd a place to have lunch and have a good lunch.

Uh -- We're going to come back,
then, at about a quarter to two; okay.

All right.

Mr. Roth, take them, then, into
the juryroom.

BAILIFF:

Yes sir. ' !

(WHEREUPON: The jury empanelled
in Ehe case withdrew from the courtroom at 12:16 PM,
November 16, 2010; and was no longer present during the
following proceedings.)

THE COURT:
All right.
We're at ease until a quarter of

two.
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MS. LIVESAY:

Thank Your Honor.

(WHEREUPON: The court was
declared in recess at 12:17 PM, November 16, 2010.)

(WHEREUPON: The court was called
to order by the Bailiff at 1:53 PM, November 16, 2010;
and all pertinent parties, along with their counsel, were
back and present in the courtroom.)

DEPUTY:

Order in the court. All Rise.
THE COURT:

Thank you. Thank you. Please
be seated.

I understand we still have one
juror that we're waiting on, so we'll take another
minute.

DEPUTY:

We got them all, Your Honor.
THE COURT:

All right. Let's bring them in.
MR. HAZZARD:

Your Honor, we have a matter to
take up, if we might.

THE COURT:

All right. Hold on a second.
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All right.
MR. HAZZARD:

Your Honor, with regard to the on
going subpoena issue, in speaking with my investigator -
- uh -- Jerome Randle, of the Public Defender{s Office,
it was my understanding that the individuals subpoenaed
from SLED were informed by someone from the Solicitor's
Office that they did not need to éppear.

In light of the subpoena -- uh --
I would ask to be allowed to proffer that information wvia
the testimony of Mr. Randle at this time.

THE COURT:

Well, do you need a bench warrant?
MR. HAZZARD:

Yes sir.

THE COURT:

I promise you, they will appear.
MR. HAZZARD:

Yes sir.

THE COURT:

Prepare it.
MR. HAZZARD:

I will prepare a bench warrant,
Your Honor.

Uh --
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THE COURT:

I'm going to have whoever is under
subpoena arrested and brought to This Court.
MR. HAZZARD:

All right.

THE COURT:

They will not ignore This Court's
subpoena. |
MS. LIVESAY:

Your Honor, Jjust for
clarification, I can assure you nobody from our office
told them not to respond to a subpoena.

THE COURT: "

Well I would suggest that -- uh --
in order to avoid the arrest of SLED persons and having
them brought here by the Sheriff, that -- uh -- that --
uh -- somebody advise them that they are under subpoena
for This Court.

MR. HAZZARD:

Okay, Your Honor.

Thank you very much. I will
instruct Investigator Randle to go speak with Chief
Public Defender, Orrie West, at this time, and ask if
she'll prepare the bench warrant for This Court's

signature, requiring them to be present at 1:30 PM on
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1 November 17th
2 THE COURT:
3 _ Okay.
4 DEPUTY :
5 Bring them?
6 THE COURT:
7 ' Bring them.
8 Make sure, Mr. -- uh -- Hazzard,
9 that you have attached a -- uh -- a -- an affidavit from

10 whomever was advised that they would not be coming; and
11 who it is that is not coming.

12 MR. HAZZARD:

13 Okay.

14 , Attach an affidavit indicating

15 those individuals who stated they could not, or would

i6 not, be present?

17 THE COURT:

18 Right.

19 MR. HAZZARD: |

20 | Okay . We'll get that ready this
21 afternoon as soon as The Court adjourns.

22 : - (WHEREUPON: The jury empanelled
23 in the case was escorted back into the courtroom at 1:57,
24 November 16, 2010; and was in fact present during the

25 following proceedings.)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TESTIMONY OF OFFICER JAMIE JERNIGAN 376

MR. HAZZARD:

Uh -- May we approach?
THE COURT:

Yes.

(WHEREUPON: Counsel for each party
conferred off the record with The Court at the bench at
1:58 PM, November 16, 2010.)

MR. HAZZARD:
Thank you, sir.
THE COURT:

All right, Ms. Livesay.
MS. LIVESAY:

Thank Your Honor.

THE COURT:

We have all the jurors back in the
courtroom.
MS. LIVESAY:

Thank you. At this time, Your
Honor, The State wishes to call Officer Jernigan to the
stand.

WHEREUPON: JAMIE JERNIGAN WAS
DULY SWORN AND TESTIFIED UNDER OATH AS FOLLOWS:

CLERK:
Please be seated. Please state

your name and spell your last name for The Court.
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WITNESS:
Jamie Jernigan; J-e-r-n-i-g-a-n.

DIRECT EXAMINATION BY MS. LIVESAY:

Q. Mr. Jernigan, where are you currently employed?
A. I'm a Patrol Officer with the Horry County Police
Department.

Q. And how long have you been an officer at Horry
County?

A. Since May of 2008.

Q. And what kind of training have you undergone as an
officer --

A. I --

Q. -- for the Horry County PD?

A. I graduated from the -- uh -- South Carolina
Criminal Justice Academy, as well as -- uh -- a field

training program though our department.

And also, every year there's an
annual in-service that's a week long; as well as any
other various trainings that we can sign for and get
approvedAthroughout the year.

Q. Tell the jury what your responsibilities are as a
Patrol Officer?

A. Uh -- I'm directly assigned to the Little River
section of Horry County -- uh -- to be call responsive to

any of the citizens of this area, as well as the highways
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and rural routes throughout the area -- uh -- to uphold
the South Carolina criminal statutes as they apply, as
well as any of the county ordinances, in thé
unincorporated parts of the county.

Q. Okay. And were you working on or around the

morning of June 29th of 2009?

A. Yes ma'am, it was.

Q. And what were your responsibilities that night?

A. Uh -- The same -- uh -- I was assigned to the Little
River section on patrol and -- uh -- being responsive to

complaints at that time.

Q. And were you in uniform?

A. Yes, I was.

Q. The uniform you're in today?
A. Yes ma'am.

Q. Okay. And were you driving a marked police
vehicle?

A. Yes, I was.

Q. Okay . And describe what they vehicle looks like to
the jury?

A. It's a 2006 Chevy Impala with -- uh -- the full
stripings down both sides of the car, as well as a light
bar up top.

Q. Okay. And were you driving that vehiclé that

evening?
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A. Yes ma'am.

Q. Okay. And did you come across Mark Elliott that
night?

A, Yes ma'am; I did.

Q. Okay.  And tell the jury about that?

A. Uh -- At approximately between four 4:00 and 4:30 AM
the morning -- early morning of the 29th, I was -- uh --

dispatched from the Little River area of the county to a
suspicious call located down in the Briarcliff -- uh --
area of North Myrtle Beach.

Uh -- Once I began to respond, I
was notified through our dispatch of a BOLO coming out of
North Myrtle Beach in reference to a kidnapping that had
just occurred in their jurisdiction.

Uh -- The BOLO indicated that
there was a white female who was possibly abducted at gun
point -- uh -- by a black male driving a late -- uh --
'80s model, Toyota Camry -- uh -- last seen in the
Hillside area of North Myrtle Beach -- uh -- unknown
directionlof travel.
Q. Okay. And what is a BOLO exactly?
A. It's -- uh -- It stands for -- It's an acronym for
"be on the lookout.:

Uh -- It's basically one of thé

many ways that we can disseminate information from one
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agent to another -- uh -- especially -- uh -- in
circumstances were you have to have another department
close by -- uh -- to -- to get the information out there
to either try and ascertain additional information or --
uh -- control an investigation.

Q. Okay. So it's kind of like just a "be on the

lookout" for this vehicle?

A. Yes ma'am.
Q. Okay. And the description was a 4-door, burgundy
Camry -- or red Camry?

A. Uh -- Red, I think.

Q. Okay. And did the BOLO tell you who might be
inside the car?

A. Uh -- No name was released at that time. It just
gave descriptors for the -- the black male.

I believe it said that he would be

6 foot -- approximately 6 foot, 4, 200 pounds -- uh -- a

white in color top, and maybe a -- uh -- a head dressing
-- a grey or something -- uh --

Q. Okay.

A, -~ doo-rag.

Q. And did you come across a vehicle that matched that

description that night?
A. Uh -- I did. Actually as I was heading to my car,

originally, I pulled into a service station.

o
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I believe it's an EXXON there at
the -- the intersection of Second Avenue North and 17

Business.

Uh -- At that time I saw.a 4 -door,
red or burgundy in color -- uh -- what appeared to be a

newer model Camry or Honda parked just to the side of the

store between the -- the side of the store and Second
Avenue with the driver door open -- uh -- which struck me
as odd.

When I pulled in, I then éaw an
older white gentleman coming from the newspaper terminal
where he was purchasing the early morning paper.

Uh -- At that time, I just turned
back around to take the red light back southbound to my
call.

And as I was sitting waiting on
the light to change -~ uh -- the defendant, Mr. Elliott,

passed by driving his vehicle.

Q. Okay. And where were you when the red car passed
by you?
A. I was at the red light at Second Avenue -- uh --

North and 17 Business, in North Myrtle Beach.
Q. Okay. And what did you do upon seeing the vehicle?
A. Uh -- He passed by at a rather slow rate of speed.

Uh -- I got a look at>the driver
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-- uh -- and the wvehicle, it -- that -- that wvehicle
appeared to be a -- you know -- a late '80s or a '90
model car.

Uh -- So at that point, I turned
fight northbound rather than southbound as I was
originally headed.

Uh -- Once I got behind the
vehicle, I began to run his tag information and
everything from my in-car terminal. And -- uh -- it
indicated that the -- uh -- registered owner was indeed
Mr. Elliott out of Tabor City, North Carolina.

Uh -- At that time, I contacted my
dispatch to have him notify North Myrtle Beach that I was
possibly behind what I thought to be the suspect vehicle;
and to try to get some additional units for -- for
assistance -- uh -- -- you know -- do a routine traffic
stop or a felony traffic stop at that time, as I was
following him.

Uh -- As we continued -- uh -- for
whatever reason North Myrtle Beach -- the information
didn't pass along quick enough before we were out of
their jurisdiction entering into ours.

So, as we pursued into my
jurisdiction of the county -- uh -- Highway 17 Business

-- I followed him as he took 9 out towards -- uh -- Loris
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and Dillon, at which time, my units were in place; and I

then initiated my blue lights --

Q. Okay.

A. -- and attempted a traffic stop.

Q. Now, how long did you follow him before you put the

blue light on?

A. Uh -- Dispatch notes indicate that the BOLO went out

at 4:14 AM.. And when I called in his information to my

dispatch to contact North Myrtle Beach, it was 4:20 AM.'
Uh -- When we stopped at the --

finally came to a stop at the service station, it was --

uh -- 4:25 AM,

Q. Okay. And what service station did he stop at?

A. It's a BP service station on off of Highway 9 near

the intersection of Sea Mountain Highway;

Q. Okay. Now, so you were -- SO distancewise, about

how long did you follow him for, would you say?

A. From Second Avenue North to where we came to a stop

-- uh -- I would say it's approximately 4 or 5 miles

maybe.

Q. And that was before you put the blue light on?

A. Correct.

Q. Okay. Now, while you behind him, did he ever

speedup -- slowdown?

A. No ma'am. He was consistent -- uh -- driving at --
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uh -- I'd say an average speed of maybe 40 miles an hour.
Uh -- There was really no lane
changes or any -- any fluctuation with his speed or

anything like that.

Nothing -- No abrupt movements
inside the vehicle.
Q. . Okay. Did he ever put a blinker on or look like he
was looking for a particular place?
A. Not until he pulled into the BP Station where we
came to a stop.
Q. Okay. So there was absolutely nothing about his
driving that appeared abnormal between the time you
followed him and he pulled into the BP?
A. No ma'am.
Q. Okay. And how far was it between the time you put
the blue light on and the time he pulled over?
A. Uh -- Somewhere between a half a mile and a mile.
Q. Okay . Uh -- Now when the blue lights running, are
the sirens running as well?
A. Uh -- Initially, no. I was thinking he would pull
over.

And when he didn't we then sounded
the sirens and -- uh -- also my -- my backup officer, who
was there, had his lights and sirens as well, prior to us

coming to a stop.

(€%)
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1 Q. Okay. Now, when you put your blue light on, was

2 there anybody behind you?

3 A. No ma'am.

4 Q. There was --

5| A. My --

6 Q. -- no officer behind you?

7 A My backup officer was apprcaching from the rear.

8 Q. Okay. So there waé an officer behind you -- a back
9 up officer?

10 A. Uh-huh. He wasg coming from -- uh -- 17 in Little
11 River, and we were éoming from 17 Business out of North
12 Myrtle; so we kind of met there as we came down onto

13 Highway 9.

14 Q. Okay. And did to see his blue lights on?

15 A, Yes ma'am.

16 Q. Okay. Now where you stopped him; where was that

17 at; a BP Station, you said?

18 A. Yes ma'am.

19 Q. Okay. Was it well 1it?

20 A. Yes ma'am.

21 Q. Okay. And you were in a marked car?

22 A, Yes ma'am.

23 Q. Okay. And at that point, was your siren going?
24 A Uh -- Not in my car, but in my partner's car; yes

25 ma.'am.
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Q. Okay . So at this point, two people are pulling in
behind the defendant into the BP?

A. Uh-huh. I -- vh -- terminated my siren just prior
to coming to a complete stop, so that I couid call him

out on the PA system.

Q. Okay. What happened next?
A. Uh -- By the time I could get my vehicle in park, he
-- uh -- the driver -- uh -- the defendant, Mr. Elliott,

exited the driver side of his wvehicle and began to face
me -- uh -- at which time, I was exiting my wvehicle.

And as soon as I got outside
standing -- uh -- to start giving him verbal commands, he
turned out of the apex of his driver side door and began
to -- uh -- flee on foot.

Q. Okay . Uh -- So he got out of the car?

A. Uh-huh.

Q. Took off?

A. Yes ma'am.

Q. Okay. Uh -- Is there any doubt in your mind that
he knew you were a police officer?

A. No doubt at all.

Q. Okay. You were in a marked car? And at that time,
the blue lights were going?

A, Yes ma'am.

Q. In fact, there was another officer with his blue
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lights going?
A. Yes ma'am.
Q. Okay . What happened next?
A. Uh -- As soon as he began to flee on foot, I gave
chase. |

Uh -- And at that instance, my
back up officer hadn't had an opportunity to exit his
vehicle, so he maneuvered in between my car and the
defehdanth car and began to do what he could to get in
his vehicle to block off -- you know -- I guess create
some sort of a parameter until we could apprehend him --
uh - at which time, I'm just chasing him on foot off
around a grassy area behind the store and out into the
vicinity of Highway 9 -- uh -- which is about the time
North Myrtle Beach became -- you know -- those units got
on the scene and we were able to kind of head him back
over towards a -- a restaurant off of Sea Mountain
Highway, Billy the Kid's.

Uh -- And it was in that parking

"lot that I was able to -- uh -- apprehend him using my

Taser.

0. Okay. And then what happened?

A. Uh -- When we got in the parking lot, I believe a
North Myrtle Beach officer attempted a Tase.

_ Uh -- It was unsuccessful and --
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at which time, I deployed mine successfully -- uh --

striking him in the rear.

Uh -- He went down to the ground.

Uh -- We began to give him verbal
commands.

He continued to try and get up.

Uh -- I issued a -- a second -- uh
-- subsequent five second interval with the Taser -- give
him -- you know -- additional -- uh -- verbal commands.

Uh -- He still didn't want to put
his hands behind his back or -- or -- uh -- become

compliant, at which time, I gave him a third cycle.

And by then, we had enough
cfficers there that at the end of that five seconds, we
were able to apprehend him.

Q.  Okay. Now, before you Tased him, did you ever

appear that he was going to comply with what you were

asking?
A. No ma'am.
Q. Okay. When he got out of the -- out of that car,

did you even have time to get out of your car?
A. He was out before I was out.
Q. Okay. And was he running before you got out of

your caxr?

b= A Just as I was getting out, he -- that's when -- When
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I stood up inside the apex of my door is pretty much when
he left his to -- to take off.
Q. Okay . Now once you got in behind him, about how

many other officers were behind him?

A, On foot?
Q. (Nods in the affirmative.)
A. I was the only officer on foot at that time.
Uh -- My backup officer, once
North Myrtle Beach got on scene and -- and they began to

-- to get out and create a parameter on foot, that's when
my other officer -- uh -- parked his car.

And we just kind of contained him
until we could get him, and then in close -- or enough to
where we could get our hands on him.

Q. Okay. And befére you Tasgsed him, did he ever look
like he was going to comply with any of your commands?
A. No ma'am.

Q. Okay. And even after you Tased him the first

time, did he appear like he was going to comply with your

commands?

A. No ma'am.

Q. Okay. Now in your car, was there a video camera?
A. Yes ma'am.

Q. Okay. Uh -- Was that video camera recording that
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A. Yes ma'am.

Q. Okay. Explain to the jury how that video camera
operates.

A. We have a digital -- uh -- video system in-car that
-- uh -- anytime we -initiate our blue lights and sirens
-- uh -- they will activate; and/or if we have a body mic
on our person, we can manually activate it.

Uh -- In this instance, when I
initiated the traffic stop with blue lights, it came on
and began to recoxrd.

And it backtracks, I -- I believe,
up to one minute prior to those lights being initiated.
Q. Okay. Now, have you -- Let me show you something.
MS. LIVESAY:

Would you please mark this as
State's Exhibit?

WHEREUPON: A DVD OF THE VIDEO
RECORDING OF THE TRAFFIC STOP WAS MARKED BY THE COURT
REPORTER AS STATE'S EXHIBIT NUMEER 2 FOR IDENTIFICATION
ONLY.

COURT REPORTER:

Your Honor, this will be marked as
State's Exhibit 2.

MS. LIVESAY:

- Thank you.

(4 §)
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1 DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

2 Q. Do you recognize what I'm showing you?

3 A. Uh -- Yes ma'am.

4 Q. What is it?

5 A. It's a DVD-R that was used to download the video

6 from that night of the incident off the DVD-R.
7 Q. And have you watched this DVD?
A Yes ma'am.
9 Q. And tell the jury what' on it?
10 A It shows -- uh -- coming down the -- uh -- overpass
11 onto Highway 9 from 17 Business initiating a traffic
12 | stop.
13 . : It will show -- uh -- the
14 defendant, Mr. Elliott's, vehicle in front of mind,
15 traveling -- uh -- towards Loris and Dillon on Highway 9
16 just prior to pulling into the BP.
17 It should pick up, I think, a
18 glimpse of my assisting officer, Officer Martin's,
19 vehicle, both on Highway 9 as well as when he went in
20 between my vehicle and the defendént's car once the foot
21 chase ensued, és well as -- uh -- the audio that took
22 place between the time I left the viewing angle of the
23 vehicle and -- and the time we apprehended him.
24 Q. So is this is an exact record of what your camera

25 took in that night?
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A. Yes ma'am.

Q. The audio and the visgual?

A, That's correct.

Q. And you've watched it?

A. Yes ma'am.

Q. Has it been altered in any way or shape or fashion?
A. No ma'am.

Q. And is this a accurate depiction of what happened

that night?
A. Yes ma'am.
MS. LIVESAY:
Your Honor, at this time the -- uh
-- State wishes to place State's Exhibit Number 2 into
evidence and publish it in just a minute.
THE COURT:
Mr. -- uh -- Hazzard?
MR. HAZZARD:
No objection, Your Honor.
WHEREUPON: STATE'S EXHIBIT NUMBER
2, EARLIER MARKED BY THE COURT FOR IDENTIFICATION ONLY
WAS NOW ENTERED INTO EVIDENCE WITHOUT OBJECTION.
WHEREUPON: MS. LIVESAY SHOWS A
POSTER BOARD TO OPPOSING COUNSEL FOR THEIR REVIEW.
MR. HAZZARD:

= The Court's indulgence, Your
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Honor?
MS. LIVESAY:

Can approach the witness, Your
Honor?
THE COURT:

Yes.
MS. LIVESAY:

Can I go ahead and mark this as a
State's Exhibit.

WHEREUPON: A POSTER SHOWING A MAP
OF THE NORTH MYRTLE BEACH AﬁD LITTLE RIVER VICINITY WAS
MARKED BY THE COURT REPORTER AS STATE'S EXHIBIT NUMBER 3
FOR IDENTIFICATION ONLY.
COURT REPORTER:

This will be marked State's
Exhibit 3, Your Honor.
THE COURT:

All right.
MS. LIVESAY:

Thank you.

DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

Q. Officer Jernigan, do you recognize what I'm showing
you now?
A. Yes ma'am.

Q0. What is it? —
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A. It's a aerial -- uh -- map of the North Myrtle Beach

. Little River area.

Q. Okay. And does this map include the area when you
started following the defendant?

A. Yes ma'am.

Q. And does it include where the location was when the
defendant finally pulled over?

A. Yes ma'am.

Q. And does it include the location where -- when he

got out and started running?

A. Yes ma'am.
Q. Would this assist you in your testimony?
A. Yes ma'am.

MS. LIVESAY:

Your Honor, at this time, can I
ask the officer to step down?
THE COURT:

Yes.
MS. LIVESAY:

Thank you.
MR. HAZZARD:

Your Honor, if she's going to
publish that to ‘the jury, I would ask that she at least
lay the proper foundation and have it admitted into

evidence first.=-

Qo
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MS. LIVESAY:

Your Honor, I'm just using it as a
dembnstrative in order to help him --
THE COURT:

I understand. But why -- why
don't you go ahead and have him tell the jury what it is
and what it purports to show.

MS. LIVESAY:

I'm sorry, Your Honor?
THE’COURT:

Have him tell the jury what it
purports to show; okay.
MS. iIVESAY:

Okay.
DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:
Q. Uh -- On this map, where did you first started (sic)
following the defendant? |
A. The intersection near Second Avenue North and 17
Business.
Q. Okay. And how far did -- okay -- and what route you
take behind him?
A. Uh -- 17 Business northbound all the way up until
over the Intercbaétal Waterway, and then we merged left
onto Highway 9 out towards Loris and Dillon, which is

this area up in here -- _
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THE COURT:

WITNESS:

MS. LIVESAY:

THE COURT:

this chase?

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

THE COURT:

use it, Mr.

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

Hazzard.

All right.

-- we crossed over the Waterway.

Okay.

It -- It is a map of the area of

As he following him --

Is what it is?

-- Yes sir.

Okay. I -- I'm going to let her

Thank Your Honor.

Can I ask him to step down?

Okay.

= Thank you.
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THE COURT:

I meant to say aerial photograph
of the area.
MR. HAZZARD:

Can we.at least get a

determination for record as to whether it is or is not up

to scale, Your Honor?

MS. LIVESAY:

Your Honor, we're just using it
for demonstrative purposes, so he can explain to the jury
the exact location --

THE COURT:

It's an aerial photograph. 1It's a
photograph. It's not a sketch.
MS. LIVESAY:

It -- It's not going to be into
evidencé, Your Honor.

THE COURT:

Ckay.

DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

Q. Uh -- Could you please show the jury exactly where

you were when you saw -- first saw the defendant?
A. Second Avenue North and -- uh -- 17 Business.
Q. And let's move down this way, if you don't mind.

A. Okay.
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Q. Point it out again for the jury.
A. The gray area here, Second Avenue North and 17

Business.
COURT REPORTER:
I need him near a mic when he's
talking because his back's to me.
MS. LIVESAY:
Okay.
COURT REPORTER:
Can you repeat that please into
the mic?
MS. LIVESAY:
| Ckay.
DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:
Q. And where -- Show the jury the route when you
started following him?
A. The initial sighting was at the corner of Second
Avenue North and 17 Business.

Uh -- Once I made a right-hand

turn behind the defendant's vehicle, we -- uh --
continued northbound on 17 Business -- uh -- out this
way, all the way across -- through -- over the Waterway
up until the point we get up here to the -- Obviously,

you can go Little River one way or you can go

Loris/Dillon. -

(&%)
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And we took the Highway 9 exit out
towards Loris/Dillon.
' This is Highway 9 here.

‘He proceeded down on the way to
the -- right about here, which represents the BP Service
Station.

It was at that parking lot that
he came to a stop.
Q. Where were you when you initiated your blue lights?
A. Just -- There is-a small overpass here. It was just
to the bottom side of these 1itple white specs, somewhere

near that area by the waterpower.

Q. Okay. So what is this highway again? Show it to

the jury.
A. This whole route here is Highway 9. And we were

coming off 17 here into Highway 9.

It was .just here that the lights
and siren were initiated.
Q. Okay . And you followed him from here somewhere?
A. Second Avenue North and 17, yeah, the gray area.
Q. Okay. And where did you get off here? Would you
show them which route you took.
A. We took -- uh -- 17 Business out. Uh -- We
continued on Highway 17 around over the Intercoastal,

back around onto Highway 9 here -- approximately the
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stopping point.

Q. Okay. Now -- You can have a seat officer. Thank
You.
A. (Witness does as instructed.)

Q. Tell the jury: If -- If you kept going on that
road, where would it take you -- that you were on before

he pulled off?

A. The -- uh -- overhead indicates Loris/Dillon.

You can go to Loris -- uh -- Tabor
City, Dillon -- uh -- go to those outlets to about
anywhere that you -- you may want to go in the county.

You can go back 701 to Conway or
Tabor, or continue Highway 9 out towards Nichols/Dillon
-- out that area -- Mullins/Marion.
Q. Okay . The entire time you were behind him, did he
ever look like he was going to turn off or stop?
A. Uh -- After I initiated a blue lights?
Q. Yes sir.
A, We traveled -- uh -- Highway 9 for quite a while
before -- uh -- before he finally turned into the BP
Station.

Uh -- I really wasn't sure that he
was going to stop.

Uh -- He, again, didn't increase

his speed or anything to -- to -#=:to try to distance
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himself from me.

But we had -- you know -- an open
road -- 4-lane road there with a -- uh -- unbroken median
-- open median -- plus several parking lots, a
dealership, a hospital -- uh -- as well as several

residential areas, and ample shoulder; and he just yet
continued on in his same lane of travel.

Q. Okay. Are you very familiar with that area you
just showed to the jury?

A, Yes ma'am.

Q. Okay. When you behind the defendant, was that the
straightest route you could've taken from that point to
the point you were at heading towards Loris, Dillon, and

Tabor city?

A, Yes ma'am.
Q. Okay. Were there other -- uh -- yields or avenues
he -- that could have been taken?

Were there any other turnoffs, or

forks in the road?

A, Uh -- Once we got on 9, not at that point.
Q. How about before then?
A It -- There's a couple of other routes that could

have been used to go to, I guess, Tabor City, if you

will.

But it would've been out_of the
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way.
It wouldn't have been the shortest

route.

Q. Okay . But that was the straightest route from that

point to Loris, Dillon, and Tabor City?
A. Yes ma'am.
MS. LIVESAY:
Your Honor, at this time, can I
publish the video?
THE COURT:
Yes.
MS. LIVESAY:
Thank Your Honor.
THE COURT:
Any objections? We've already
admitted it, I believe.
MR. HAZZARD:
No objection --
THE COURT:
OCkay.
MR. HAZZARD:
-~- from Defensé.
WHEREUPON: Ms. Livesay
ﬁnsuccessfully attempted to show State's Exhibit Number

2, the DVD of the traffic stop, to the~jury at 2:19 PM,

4
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November 16, 2010, and began having technical
difficulties.
MR; HAZZARD:

I apologize, Your Honor. I truly
do. Uh -- My continence is not what it was when I was a
younger man.

If we could possibly to take a
five-minute break while Mé. Livesay figures this out, I'd

greatly appreciate it.

THE COURT:

All right.

Take the jury to the juryroom for
just a short break, Mr. Roth while we get the -- uh --
videotape ready -- or video.

(WHEREUPON: The jury empanelled
in the case withdrew from the courtroom at 2:23 PM,

November 16, 2010; and was no longer present during the

following proceedings.)

‘»(WHEREUPON: Mr. Hazzard left the
courtroom for a few moments.)
THE COURT:
Is it ready, Ms. Livesay?
MS. LIVESAY;
Yes, Your Honor. We'llnget it

going very shortly, I hope. . -
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(WHEREUPON: Mr. Hazzard returned

to the courtroom at 2:25 PM.)
MS. LIVESAY:

We're ready.
THE COURT:

Ready?

Uh -- See if the jury is ready to
come back.

(WHEREUPON: The jury empanelled
in the case was escorted back into the courtroom at 2:28
PM, November 16, 2010; and was in fact present during the
following proceedings.)

THE COURT:

All right, Ms. Livesay.
MS. LIVESAY:

Thank Your Honor.

WHEREUPON: Ms. Livesay began to
publish the video of the traffic stop, State's Exhibit 2,
at 2:29 PM, November 16, 2010.

WHEREUPON: At 4:31:30 minutes
into the tape, the following exchange took place in front
of the jury:

MS. LIVESAY
(Speaking over the tape while the

tape was still going.) Your Honor, can we stop the tape

A
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now. The rest of the tape is just going to show --
THE COURT:

(Speaking over the tape while the
tape was still going.) Well, Mr. Hazzard's entitled to
the entire tape, unless he chooses not to.

(WHEREUPON: The video is paused
for the following exchange.)

MR. HAZZARD:

I'd like the jury to be able to
have the benefit of the entire tape, Your Honor.
THE COURT:

All right. Play it.» Continue
it.

(WHEREUPON: Ms. Livesay again
began to play the tape for less than a minute, when the
following exchange took place.)

MS. LIVESAY

(Speaking over the tape while the
tape was still éoing.) Your Honor, the State's not going
to play anymore of it. If Mr. Hazzard wants (inaudible
as the video is still playing) he can. |

But sir, I'm really concerned
(inaudible as the video is still playing) -- And it's in
evidence.

So, if they jury wants to watch it .
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(inaudible as the video is still playing) --
THE COURT:

(Speaking over the tape while the
tape was still going.) All right.

It's in evidence and just --

(WHEREUPON: The video was stopped
again at approximately the 4:35:30 area of the tape, and
the following exchange took place.)

MR. HAZZARD:

Your Honor, our position is:

Any time they play part of it,
we're entitled to have the jury to hear all of it at this
time, and we are s¢ requesting, Your Honor.

MS. LIVESAY:

This is the only part we wish to
publish.

It's the rule of compleﬁion.

If he wants to publish it, the
rest, during his cross-examination --

MR. HAZZARD:
No.
MS. LIVESAY:

-- he can. But --

MR. HAZZARD:

I'm asking for it --

H
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MS. LIVESAY:

-- we already know --
MR. HAZZARD:

-- that it be published now, so
that they can see it all at one time.
MS. LIVESAY:

They . -- Your Honor, that's not how
I want to conduct my testimony.
THE COURT:

I'm -- I'm going to let her cut it
off.

Mr. Hazzard, it doesn't look like
anything's going on. And you're entitled to put it in.

And we'll make a note that it's
being cut off at 4:50 -- uh -- 35.29.
MS. LIVESAY: |

Thank Your Honor.
DIRECT‘EXAMINATIGN BY MS. LIVESAY CONTINUED:
0. Officer Jernigan, when you got behind -- uh -- thé
defendant, and after watching that video, were there any
other cars around?
A. No ma'am.
Q. 'Did you see any reason or anything impeding why he
couldn't pull over when you pulled the blue light on?

A, No mafam.
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Q. Would she describe that -- uh -- roadway to the
jury? Was three any place he could pull over?

A. Yes ma'am. It's a -- As the video illustrated,
it's a 4-lane highway. Also in the center is a open
median that's oftentimes -used for turning into both the

dealership and hospital to go up to the medical center on

the right-hand side -- uh -- which is completely open.
There's no -- uh -- barricade or
anything pro -- prohibiting you from doing so; as well

as, both shoulders of the road were available at that
hour.

Q. Okay. Was there any traffic impeding him being
able to pull over?

A. No ma'am. I don't recall seeing another vehicle
other than my car, and my assisting officer's car, and
his car.

Q. Okay. Now, did you ever see anybody else get out

A. No ma'am. I did not.
Q. Okay. Now have you watched the complete video of

what we just saw?

A. Yes ma'am.
Q. Did you ever see anybody get out of at that BP Gas
A. No ma'am. =
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0. -- of the wvehicle?
A. No ma'am.

Q. Okay. And to your knowledge, was there anybody
else in that vehicle other than the defendant?
A. No ma'am.

Q. Officer Jernigan, at what time did the defendant

-finally comply with your order?

A. Uh -- After we Tased him, which locked like it was

pretty close to 4:30, judging by the in-car video.

MS. LIVESAY:

Thank you.

No further questions, Your Honor.
WITNESS:

Ckay.
MS. LIVESAY:

Please answer any questions Mr.
Hazzard may have.
THE -COURT:

All right, Mr. Haz=zard.
MR. HAZZARD:

All right.

CROSS-EXAMINATION BY MR. HAZZARD:

‘ Q. Officer Jernigan, didn't you say at the time of

Mark's tasing, or after he was on the ground handcuffed,

facedown, didn't you indicate at that point that you saw
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someone -- saw a female get out of a car?

A. No sir.

Q. No sir? Who did? You heard someone say that;
correct?

A, My assisting officer -- uh -- Officer Martin made
the comment over the radio just prior to the stop.

Outside of that, I don't have any

recollection of -- uh -- anyone saying they had seen a
female?
Q. So you don't recall anyone saying, right there,

while Mr. Elliott was face down on the ground, having
been Tased four times, handcuffed, that they saw a girl
get out of the car?
A. No sir.
Q You don't recall that?
A. No sir.
Q Okay. But you don't deny it?
A No sir.
Q. Okay. That's fine. Now you.say you got behind
Mark, I believe you said, around Second Avenue North in
North Myrtle Beach?

Is that correct?
A. Yes sir.
Q. Okay. And that would be some 51 blocks south of

53rd Avenue North, right?

S
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1 A. I suppose so. I would have to look at the map.

2 MR. HAZZARD:

3 The Court's indulgence, Your;

4 Honor?

5 WHEREUPON: Mr. Hazzard pulls out
6 State's Exhibit Number 3 (for I.D. only) and hands it to
7 the witness.

8 WITNESS:

9 Okay. What was your question

10 again?

il CROSS-EXAMINATION BY MR. HAZZARD CONTINUED:

12 Q. You indicated you got behind him, I believe your

13 testimony was, around Second Avenue North?

14 | ‘ Is that correct?
15 | A. Yes sir, it is.

16 Q. In North Myrtle Beach?

17 A. Yes sir.

18 Q. And that that would be 51 block south of 53rd Avenue

19 North in North Myrtle Beach.

20 Is that correct?
21 A. Uh -- Yes sir.
22 Q. Okay. And when you came across Mark on Second

23 Avenue and 17 Businesses; is that correct?
24 A, Yes sir.

25 Q. Was he heading southbound or northbound? -
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A. Northbound.

Q. He was heading northbound at that time?

A, (Nods in the affirmative.)

Q. Now when you got behind them and put on your blue
lights and did all that stuff, did you have a warrant for
his arrest?

A, No sir.

Q. Did you have any documentation whatsoever issued by
any Court that allowed you to detain him, and arrest him,

and take him into custody?

A. No sir. No documentation.

Q. Okay. Did you have an oral court order --

A. No sir.

Q. -- that allowed you to take him into custody?

A. No sir. |

Q. Okay. Now in your report, you indicated that, I

believe you say, you used your Taser on Mr. Elliott three

times.
Is that correct, sir?
A. Yes sir.
Q. Okay . And I believe in your report you said that

you had to use your Taser three times because Mr. Elliott
wouldn't stay on the ground?
Is that correct?

A. Uh -- It's indicated in the report here that he
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1 immediately began to get up, and would not obey verbal

2 commands; yes sir.

3 Q. Let's talk about those verbal commands.

4 From what I heard -- and my

5 1 hearing ain't what it used to be -- what you hear people

6 saying is:

7 Put your hands behind your back.
8 , Put your hands up.

9 Isn't that correct?

10 A. I -- I'd have to listen to it again, sir.

11 I was commanding him, myself, to

12 put his hands behind his back.

13 Q. Okay.

14 A. There was multiple officer there at the time, sir.
15 Q. Uh-huh. And all of them were shouting at him,

16 weren't they?

17 A, Yes sir.

18 Q. Okay. Now, I don't recall hearing anybody say:
19 Stay on the ground.

20 Don't get up.

21 Do you fecall hearing that?

22 A. I'd have to listen to it again.

23 Q. Okay. Is it your testimony before this jury that

24 he was instructed to stay on the ground but kept getting

25 up?
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Yes sir. That's what I put my written report.
Okay.
Uh-huh.

But yet the jury will be able to listen to it again

if they wish; and they will be able to hear exactly what

verbal commands were issued?

A.

0.

Yes sir.

Okay. Now when Mark got out of the car, did you

notice he had something white in his left hand?

A..
Q.
A.

Q.

No sir.
You didn't?
(Nods in the negative.)

Okay. Do you recall whether or not has fist -- his

hand was opened or his fist was clenched?

A.
Q.
A.

Q.

I don't recall.
You don't recall?
(Nods in the negative.)

Okay. So you don't deny that he had something in

his left hand. You're just not sure?

A.

Q.

up.

I'm not éure if he did or he didn't.
Okay. Now, the way Mark was driving:
As you indicated, he never sped
Never took any evasive action; correct?
That's correct.

Okay. And that area up there, that's up there near

51
LN
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-- uh -- what's it called -- uh -- Steven's Crossroads?
A. It would be -- uh -- north of Stevens Crossroads;
yes sir.
Q. Okay. Just north of Stevens Crossroads.
Now that arxea -- If someone's not

familiar with that area, you can loock at that video and
tell, it's not like the sides are incredibly well lit or
anything'like that; correct?
A. Uh -- No sir. I -- I maintain it is a well 1lit
area.

There's a dealership and a
hospital, both the parking lots with overhead lights.
Q. Uh-huh. And so, if I'm on the right side heading
north, and the dealership and the hospital is on the left
-- you know -- there's no hiding in the middle to tell me
where I can pull over safely; where I can turn left into
that dealership or the hospitai, is there, if you are not
familiar with the area?
Q. If the question's:

Were there lightg in the median?

The answer's no.
Q. Okay. Fair enough. Now, where there is light
that you could see on here is when he gets to the left
lane and -- honestly, he kind of -- he puts the turn

signal.on, and he's kind of like -- acts like:
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Okay, maybe I'1ll -- left lane
here, and then he comes back to the center lane; correct?
A, Yes-sir.

Q. Ckay. And then he puts his turn signal on again,
and he slides over into the left lane again; right?

A. Yes sir.

Q. And then, as soon as he gets to that BP, he turns
in; correct?

A. Correct.

Q. Okay. And then, he hops out of the car with
whatever he's got in his hand.

And he takes off running, which

apparently, he's not a very good runner.

A. (No response.)

Q. Who was your backup officer that night, sir?

A. Uh -- The officer that was there at the traffic stop
was -- uh -- Officer John Martin.

Q. I'm sorry. Officer who?

A. Officer Jonathan Martin.

Q. Jonathan Martin?

A. Yes sir.

Q. Okay. Now he didn't employ his Taser?

A. No sir.

Q. But you indicated the North Myrtle Beach police

officer also employed his Taser?
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A. I think there was an attempt. I don't recall if he
had a mal -- equipment malfunction, or if he just missed
altogether.
I don't -- I don't recall.

It seemed to me that he had a
malfunction with the equipment.

Q. . Okay. Now, you indicate in your report, I believe,
that you hit Mark here with three cycles of the Taser.

Is that correct?

A. That's correct.

Q. Okay. Now, when you hit somebody with the Taser,
what are they getting hit with?

A. It's -- uh -- The -- The X26 that we carry -- and
are issued by our department, we -- uh -- have a 25 foot
range with two probes that come out -- uh -- one up high;
I think the others on a 90 degree down bevel.

Uh -- With success they penetrate
the two areas of the -- the body, at which time, there's
50,000 volts at a low amperage that goes to the subject
in five-second intervals.

So, if you pull the trigger, it's
going to -- a little bit like you turn the device off --
it's five seconds each time the trigger is pulled.

Q. 50,000 wvolts?

A. At a low amperage rate. I don't have that
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information with me.

Q. Uh-huh. Okay. But there's no question that it
didn't matter whether you're talking about a low amperage
rage or not, the whole purpose of it is to incapacitate a
person; right?

A, That's correct.

Q. Okay. Now with regard to -- uh -- Mark being
facedown -- I mean, you remember him being facedown on
the concrete -- or facedown in the parking lot with his
handcuffs behind him, and like six officers standing

around him?

A, Yes sir.

Q. You remember that?

A. Yes sir.

Q. And you were one of those officers; right?
A, Yes sir.

Q. Okay. Were you the one that told him:
You know, you don't want any more
of this juice?

Are you the one that told him

that?

A, No sir, I'm not.

Q. You're not? Okay. Do you know who it was?
A. I couldn't -- I don't recall.

Q. Okay. And so basically, you've got a situation

H
SEN
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where Mark sits down on the ground, he's got his hands
cuffed behind him; correct?

A. Correct.

Q. Okay. And there's an officer there. You say you
don't remember who, who says:

They are sure they saw this girl
get out of the car and run at the time Mark got out of
the car?

But you don't recall that?

A. I don't recall that being-said at the point we -- uh
-- apprehended him; no sir.

Q. Okay. Okay. And do you think that after being
hit three times with 50,000 volts of electricity, that he

was going to disagree with any question anyone asked him?

A. I've seen it before."
Q. You've seen it before?
A. Yes sir.

MR. HAZZARD:

Okay. All right. Thank you sir.
The Court's indulgence, Your
Honor?
CROSS-EXAMINATION BY MR. HAZZARD CONTINUED:
Q. On that video where Mark gets out of the car, he
closes the driver's side door behind him; doesn't he?

A. . I please so.
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Q. Okay. Do you have any idea who subsequently went
back and opened that door?
A. Uh -- I believe it was -- uh -- Horry County Police
Officer Duncan.
Q. All right. Thank you. No further questions. Oh,
well, let me ask you this now:

With the car door closed -- It is
obvious that -- uh -- you can't see the inside of the car

door with the car door closed; right?

A. Correct.
Q. From the outside?
A. (Nods in the affirmative.)

MR. HAZZARD:

All right. No further questions.
MS. LIVESAY:

Just a few questions, Your Honor.
REDIRECT EXAMINATION BY MS. LIVESAY:
Q. Uh -- Officer Jernigan, when you first pulled the
defendant over and he got out of the car and turned

around and looked at you, what you was your first

thought.
A, I thought he was going to pull a gun. I thought --
I was -- The information I had available to me at the

time was that he had a gun. And the kidnapping occurred

-- uh -- by -- with a gun.
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So when he got out and faced me, I.
immediately thought that we were going to -—\uh --
exchange shots.

Q. Okay. Now, as a patrol officer, what -- what do
you normally do, patrol for traffic offenses?
A. Uh -- To -- With our department, we -- we do very

little traffic enforcement.

Mostly, we're -- uh -- call
responsive in the criminal sector -- uh -- domestics,
fights, loud noises -- uh -- disturbances -- uh -- you
know -- things of that nature.

But when we're not on a call or
having a large volume of calls, we try to -- uh -- patrol
all the -- the neighborhoods and things of that nature to
-- to deter crimes; to be seen.

And -- uh -- naturally, if there
is a traffic violation or something of that -- that
nature -- we can deal with it; but onl? when time
permits. |
Q. But you do pull people over for speeding?

A Yes ma'am.

Q. And you pull them over for not ha%ing a seat belt?
A Yes ma'am.

Q. Okay. So how -- About how many tickets do you

write in a week?
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A. Uh --
MR. HAZZARD:

Your Honor, I fail to see where
this is --
MS. LIVESAY:

I -- I'll get there in just
another question, Your Honor.
THE COURT:

All right. Let's let her go.
MR. HAZZARD:

-- responsive to my cCross-
examination.
WITNESS:

I -- I couldn't say. I write a

lot of warnings, to be honest with you, for traffic

violations.

Uh -- That's not my particular
focal point with -- uh -- with our department.
MS. LIVESAY:

Okay.

REDIRECT-EXAMINATION BY MS. LIVESAY CONTINUED:

Q. Uh -- When you pull somebody over speeding, what
normally happens?

A. Uh -- I exchange information with them. Uh --

Typically, I try to find out where they're going; if

422
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there's a reason for it; advise them of the -- uh --
parameters of the speéd limit in the area that they're
vioclating, and -- uh -- just mostly try to get them to
slow it down, unless there's -- uh -- something else --
uH -- extenuating circumstances that require additional
action.
Q. Okay. So most of the time, when you pull people
out -- or pull people over -- they're not getting out of
the car and taking off running;‘are they?
A. No ma'am.
Q. Okay. Now, you said earlier you Tased him. How
many volts was it?
A. The Taser administers -- uh -- 50,000 volts at -- I
-- you'd have toAtalk with a Taser person.

Uh -- They're just a low amperage,
which is sustainable for the body.
Q.‘ Okay. So you Tased him one time.

A. Uh -- The --

Q. Is that correct? The first time?
A, The probes -- The probes hit him the one time; and
then there was too subsequent -- subsequent -- uh --

five-second cycles that were administered.
Q. Okay. And you said somebody has Tased -- or tried
to tase him prior to that; is that correct?

1
A._m Yes ma'am.
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0. Okay. Why didn't he get Tased from those probes?
Do you know?

A. It could've -- From what I recall, there was a
malfunction with his equipment.

I --Ican't -- I don't recall the
probes ever -- you know -- leaving the cartridge like
they're supposed to.

Q. Okay. But your Taser hit him the first time?

A. Yes ma'am.

Q. Okay. After that first bolt hit him, did he look
like he was going to comply at that point?

A. Uh -- When -- When the Taser initially hit him, he

was at that time trying to run.

So, of course, your -- your body
locks out.

Uh -- He then went to a knee.

Uh -- By that time the five

seconds was ending.

And you can fight through it to
some degree, depending on where the probes place on your
body.

Uh'—- And at that time, that's
what he was doing -- trying to combat against -- uh --
what was happening to him.

Uh -- The second one -- After the

O

s 4
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1 second one is when he laid out and became flat on his

2 stomach.

3 And then, the focal point was

4 trying to get hands behind the back so that we could get
5 -- uh -- restraints on him to -- you know --

6 | Q. So after that first time, he was still trying to

7 fight and get away?

8 A. Yes ma'am.

9 Q. Okay. And after the second time, he still wasn't

10 complying?

11 A. He was -- The second -- At the end of the second
12 cycle, he was more so on his -- on his stomach -- uh --
13 facedown.

14 But we were having a hard time.

15 getting him to comply with putting his hands behind his
16 back.

17 Q. Ckay. So he was still fighting you after that

18 time?

19 A. Uh-huh.

20 Q. Okay . So after two volts of how much?

21A A, I'm sorry.

22 Q. How much is two Tases?

23 A. Uh -- They're five second intervals each. So he --

24 he ended up with three.

25 Q. Okaz¢ And after that, he was still trying to get
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away?
A, But we had the -- the -- the resources in at that
point to -- to apprehend him and -- and get him

restrained without using any additional cycles.
Q. Qkay. Let me ask you this:

Uh -- Is that normal procedure to
pull your Taser on somebody?
A. Uh -- If the circumstance warrants it. It's a --
It's a nonlethal use of force. And it's a -- it's a way
that we can stay a step ahead of them on the -- the use
of force continuum, and -- and bring what could be a
volatile situation under control quicker with -- uh --
without using deadly force.
Q. Okay. Have you arrested people other than this
defendant?
MR. HAZZARD:

Cbjection.
THE COURT:

What's your objection.
MR. HAZZARD:

What does him having arrested
anyone else have to do with this --
THE COURT:

Well, you're sort of going beyond

Proper redirect --
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MR. HAZZARD:

Thank you, Your Honor.
THE COURT:

-- uh -- Ms. -- Ms. Livesay.
MS. LIVESAY:

‘Just as to the tasing, Your Honor,

one other question --
THE COURT:

All right.
MS. LIVESAY:

-- 1if you don't mind.
REDIRECT EXAMINATION BY MS. LIVESAY CONTINUED::
Q. Uh -- Is that normal procedure to tase everybody
that you handcuff?
A. No ma'am.
MS. LIVESAY:

No further questions, Your Honor.
THE COURT:

Mr. Hazzard?
MR. HAZZARD:

Oh? Thank Your Honor.
RECROSS-EXAMINATION BY MR. HAZZARD:
Q. All right. When Mark got out of the car, you said
you thought he was going to pull a gun and fire at you?

A. I thought.he a -- potentially had a gun when he
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exited the vehicle and faced me; yes sir.

Q. Did he have a gun?

A. That was what was going through my mind. I'm sorry?
Q. Did he have a gun?

A. Not to my knowledge.

Q. Did he have any weapon in his hand whatsoever?
A Not to my knowledge.
Q. Okay. And you've reviewed this tape more than

once; right?

A, Yes sir.

0. All right. Ever seen a weapon in his hand?

A. No sir.

Q. All right. So when he hopped out of the car and
you hopped out of your car, you -- you drew your service

revolver; right?

A. I was in the process of getting it out; yes sir.

Q. Okay. And what does "in the process of getting it
out' mean? |

A. It was never pointed at him. But I was -- I was
going for it; yes sir.

Q. Where was it?

A. It was in my holster. I was in the process of
removing it from the holster.

Q. So you were in the process of reaching for it, and

he could see you were in the process of reaching for it?
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A. I -- I can't tell you what he did or didn't see.
Q. Okay. Uh -- Did you have hidden?
A. The gun; no sir.
MR. HAZZARD:
All right. No further questions.
THE COURT:
All right.
MS. LIVESAY:
No further questions, Your Honor..
THE COURT:
You may step down Officer

Jernigan.

‘WITNESS:

Thank you.
MS. LIVESAY:

Your Honor, at this time the State
would call of this is Scott Causey to the stand.

WHEREUPON: OFFICER SCOTT CAUSEY
WAS DULY SWORN AND TESTIFIED UNDER OATH AS FOLLOWS:
CLERK:

Please state your name and spell
your last name for The Court.
WITNESS:

Russell Causey; C—a-g—s—e—y.

DIRECT EXAMINATION BY MS. LIVESAY:
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Q. Officer Causey, where do you currently work?
A. North Myrtle Beach Department of Public Safety.

Q. About how long have you been there?

i

Thirteen and a half years.

And what are your responsibilities?

» o

My current duties is that I'm as the investigations.
Q. And what kind of training have you undergo with the
North Myrtle Beach Police Department?

A, I've goﬁe through the -- certified in the Criminal
Justice Academy for the State, as well as taking numerous
advanced classes back at the academy, ranging from basic
detective classes up to -- uh -- Sirchie's Crime Scene
Class in North Carolina.

Q. Okay. And what were your responsibilities on or
around the morning of June 29th of 20097

A. I was all road patrol.

Q. And what was -- what are your responsibilities as a
patrol officer?

A, On road patrol, you're in a -- the uniform of the
day. You're driving a marked patrol car. And you patrol
an assigned area.

Q. Okay. And what were you wearing that night?

A. That particular night, I was wearing our Class B
uniform, which is -- uh -- navy pants with a stripe down

the leg, a.skort sleeve shirt marked with the city
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patches emblem and city issued badge and name tag.

Q. And what kind of vehicle were you driving?

A. A marked patrol car. A white Crown Victoria with
overhead lights and stickers down the side for the city.
A. And what area were you patrolling that night? .

A. North end of the city.

Q. Okay. And did you have an occasion to come across
Mark Elliott?

A. Yes ma'am; I did.

Q. And tell the defendant about -- I mean, tell the
jury about that.

A. On that particular evening, it was between 3:30 and
four clock in the morning on the 29th, received a BOLO,
which is a "be on the lookout for" from our dispatch
center over the police radios.

I position myself at the north end
of the city.

From the BOLO description, we were
looking for a late '80s -- early model -- or early '90
model red Toyota vehicle, a émall four-door car.

I positioned myself on the north
end of the city out by Highway 17, which is the only
other way out of the north end of North Myrtle Beach.

Shortly after sitting there, a

county patrol car came by wmith -- it was following a
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vehicle that matched the description that was given out
in our BOLO over the police radios.

So a moment after that, as I was
attempting to get out on Highway 17, the county -- or
excuse me -- our dispatch radioed me that the county
dispatch center was requesting a assistance for backup
for one of their officers that was behind the vehicle
mafching the description of the suspect's vehicle.

I get on Highway 17 and in an
attempt to catch up with them.

I actually iocated them as they
were going after out past Seacoast Medical Center.

They had their overhead lights
activated.

When I had got -- actually got out
on Highway 17, I activated my overhead emergency lights
in an atﬁempt to catch up to them.

As I got up to them, they were
pulling into the BP station on Highway 9.

There was two county cars ahead of
me; another county vehicle that was coming toward us, as
I was pulling into the parking lot.

As I pulled into the parking lot,
the red vehicle that the county was attempting to stop,

once it came to am-abrupt stop, the driver exited the
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vehicle, which matched the description that we were give
out in a BOLO of a white tank top style tee shirt, and
dark colored shorts, and wés a black male.

The male, once he exited his
vehicle, he started running towards the rear Qf the store
on foot.

I immediately turned in front of
the store, still in my marked patrol car, in an attempt
to cut him off on the opposite side of the store.

The suspect ran behind my patrol
car.

I proqeeded out onto Sea Mountain
Highway in another attempt to épprehend the suspect and
cut him off and stop him.

I exited my vehicle and left it in
the middle of Sea Mountain Highway, and engaged in a
short foot pursuit, chasing the individual that left that
red Toyota vehicle.

We ran into the parking lot of
Billy the Kid's Restaurant.

I attempted to employ my Taser at
that time due to the nature of the call that had come out
through the police radio.

It delayed in discharging.

I had fallen.
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The county officers had caught up.

I heard one of their Tasers
activate and looked over.

Mr. Elliott was on the ground --
or the gentleman that was shortly identified later as Mr.
Elliott was on the ground.

Had been Tased and handcuffed by
the county officers.

Q. How many officers had their blue lights when the
defendant pulled in the BP?

How many officers were behind him?

A, There was three that was directly behind him; two

A

county officers and myselfl
A fourth county officer, which was
identified -- uh -- later as their shift supervisor or

Sergeant, was pulling into the parking lot of the BP

Station.

Q Were they all in marked cars?

A. Yes ma'tam, the were.

Q And were the blue lights going>in all of them?
A Yes ma'am, they were.

Q. Okay. And you pursued the defendant?
A. Yes ma'am; I did.
Q. Okay. And did your ve -- did your car have a video

camera running that night or a camera?
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A. Yes ma'am; I did.
Q. Tell the jury about the operation of that camera.
A. The in-car -- the video systems that are installed,

there is two means of activation.

One, where you can actually turn
it on by record butting on -- button on the machine
itself.

Uh -- We have a belt transmitter
that you can activate the camera system from it.

Or anytime that you activate the
overhead emergency equipment or overhead lights on the
car, the camera automatically turns on by itself.

Q. And you said a BOLO came out. What was the
description given on the ""be on the lookout?"

A. It was for a late '80s -- early model -- uh -- red
Toyota car driven by a black male wearing a white tank
top style tee shirt and dark colored shorts.

Q. Now, a BOLO, does this go out to every officer in
the area?

A. It goes out to every officer that's working in the
City of North Myrtle Beach.

Q. Okay . Do you recognize what I'm showing you now,
Officer Causey? It's marked Court's Exhibit Number 1.
A. Yes ma'am; I do.

MS. LIVESAY: -
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At this time, can we mark it

State's Exhibit Number 1°?

THE COURT:

I think you already have a State's
Exhibit 1.
COURT REPORTER:

It would be State's Exhibit 4.

WHEREUPON: THE DVD FROM OFFICER
CAUSEY'S VEHICLE, EARLIER MARKED BY THE COURT REPORTER AS
COURT'S EXHIBIT NUMBER 1, WAS NOW MARKED AS STATE'S
EXHIBIT NUMBER 4 FOR IDENTIFICATION ONLY.
THE COURT:

Mr. Hazzard, have you seen it?
MR. HAZZARD:

It's my understanding I have, Your
Honor.

I of course -- uh -- so many of
these things have changed and everything; but --
MS. LIVESAY:

Thank you.
DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:
Q. Do you recognize what I'm showing you, State's
Exhibit Number 47
A. Yes ma'am; I do.

Q. What is it? —

o
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A. That is a CD that is burned by our record's division
at the City of North Myrtle Beach for the mobile dash --
mobile video systems in the cars. ‘
Q. Okay . And have you seen this video?
A. Yes ma'am, I have.
Q. Okay. And what is on this video? Tell the jury.
A. The‘videé gsystem that was -- that were captured --
or the -- the video and audio that's recorded that are
captured by the system that was installed in my marked
patrol car that night are on that vehicle -- are on the
CD.
Q. And is this a substantial and accurate picture of
what your camera picked up?
A. Yes ma'am; it is.
Q. His name is. And have you watched the entire tape?
A. Yes ma'am, I have.
Q. Okay. And has it been altered in any form or
fashion?
A. No ma'am, it has not.
Q. Okay. Do you recognize all the voices on that
tape?
A. . The ones from our department, I do.
Q. Okay. And whose voices are on that tape.

A. There is my voice on the tape with my watch

commander, Lieutenant Mike Baldasarre, and my shift
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sergeant was Jeff Senter.
MS. LIVESAY:

Okay.

Your Honor, at this time, the
State wishes to place State's Exhibit Number 4 into
evidence and publish it at a later time.
THE COURT:

Are you offering it into evidence?
MS. LIVESAY:

Yes sir, I am..
THE COURT:

Mr. Hazzard?
MR. HAZZARD:

Subject to the previous objection,
Your Honor.
THE COURT:

All right.
MS. LIVESAY:

Thank Your Honor.

WHEREUPON: THE DVD EARLIER MARKED
BY THE COURT REPORTER AS STATE'S EXHIBIT NUMBER 4 FOR
IDENTIFICATION WAS NOW ENTERED INTO EVIDENCE SUBJECT TO
PREVIOUS OBJECTION BY THE DEFENSE.
DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

Q. Now, are you familiar with Mirenda warnings?
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Q. Yes ma'am, I am.
Q. What are they?
A. Miranda warnings are the warnings that the police

officers or law-enforcement give the individuals, that

~are being questioned in custody or arrested, of their

constitutional rights to have an attorney.
Q. Okay. And did you read Miranda warnings to the

defendant?

A. Yes ma'am.
Q. Okay. And did you read them from memory, or --
A. No ma'am; from a pocket card that I keep with me at

all times.
Q. Okay . Have you got ﬁhis pocket card on you now?
A. Yes ma'am, I do.
Q. Okay. And would you read off the card exactly, to
the jury, what you read the defendant that night.
A, What I read to the individual that night states:
You have the right to remain
silent.
Anything you say can and will be
used against you in a court of law.
You have the right to talk to an

attorney and have him or her present with you while

you're being questioned.

If you cannot afford to hixe an




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TESTIMONY OF OFFICER SCOTT CAUSEY 440

attorney, one will be appointed to represent you before
any questioning, if you wish.

You can decide at any time to
exercise these rights and not answer any questions or
make any statements.

Do you understand each of these
rights as -- as I've explained to you?

Having these rights in mind, do

you wish to talk to us now?

Q. And is that the exact card you used?

A. Yes ma'am; it is.

Q. And on the video, does it show you reading from that
card?

A. Yes ma'am, it does.

Q. And does the audio pickup you reading from that
card?

A, Yes ma'am, it does.

Q. Okay. And after you read the defendant his rights,
did he acknowledge that he understood them?

A. Yes ma'am, he did.

Q. Okay. And did he appear to you to be mentally or
physically impaired to a point he couldn't understand his
rights?

A. No ma'am, he did not.

Q. Okay. At the time that you were with him, were'you

A
4

A
4
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-- how -- about how long were you around the defendant?
A. Initially in the beginning it was I would say

probably. 20 minutes or so.

Q. Okay. And during that time, did he ever appear
iﬁtoxicated or under. the influence of any drugs to the
point he could not understand his rights?

A. No, he did not.

Q. Okay. Now during the time you're with them, did he
ever indicate he was in any physical pain or discomfort?
A. No, he did not.

Q. Okay. Did he ever ask for a doctor or EMS?

A. No ma'am.

Q. Okay . During that time, did he acknowledged to you
thét he understood the rights?

Q. Yes ma'am, he did.

Q. Okay. Did he acknowledge to you that he wanted to
answer any questions that the officers had for him?

A. Yes, he did.

Q. Okay. And were his answers responsive to their
guestions?

A, Yes, they were.

Q. Okay. Now did you ever put him in your vehicle?
A. Yes ma'‘am; I did.

And was handcuffed at that time?

- @

Yes ma'am.
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Q. Okay. Was there anybody else in the car?

A. | No ma'am, other than myself.

Q. Okay. And at that time, did you talk to him about
his rights again?

A. Once we started to pull off, he -- uh -- started to
-- a conversation with me.

I abruptly stopped him. Asked him
if he remembered the rights that I had read him.

He stated that he did, and
actually started to recite the first line or so of the
Miranda warnings that I had -- had read to him
previously.

He was asked if he still
understood those rights.

He stated that he did.

I asked him if he was still
willing to talk to us with having these rights in mind.

He stated that he did.

Q. Okay. Where was he the first time you read him his
rights?
A. He was on the ground out in front of the -- the car

in the parking lot.
Q. Okay. And about how much time passed between then
and when you put him in your car?

A. It would have probably been 15 or 20 minuecs.
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Q. Okay. And when you put him in your vehicle, did he
ever complain of any physical pain?
A. No, he did not.
Q. Did he ever appear to be impaired?
A. No, he did not.
Q. Okay. At that time, did he indicate to you whether
or not he wanted to cooperate with the police?
A. Yes ma'am. He stated very clearly that he did want
to cooperate and would talk to us.
Q. Okay. Was there anything about his behavior while
you were in contact with that defendant that let you to
believe he did not want to talk to officers?
A, No ma'am.
Q. Did he ever request an attorney?
A. No, he did not.
Q. Did he ever ask you or any of the other officers not
to question him any further?
A. No, he did not.
MS. LIVESAY:

Your Honor, at this time, the --
uh -- State wishes to publish State's Evidence Number 4.
THE COURT:

All fight.
MS. LIVESAY:

Thank, Your Honor.
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MR. HAZZARD:

Your Honor, is it possible to dim
these other lights as well. I'm getting kind of a glare
off of the screen. I don't know if --

MS. LIVESAY:

It should only take a minute, Your

Honor.
MR. HAZZARD:

-- it's affecting the jury.
THE COURT:

You think you can, Mr. Roth?

WHEREUPON: The Bailiff did as
requested by The Court and dimmed the lights further.
THE COURT:

There you go.

MR. HAZZARD:

Thank Your Honor.

(WHEREUPON: Ms. Livesay began to
publish State's Exhibit Number 4 to the jury at 3:10 PM,
November 16, 2010.)

(WHEREUPON: During the playing of
the video, the following exchange takes place during the
viewing at approximately the video tape counter point of
6:28:9113:21:00 PST in the tape.)

MR. HAZZARD: -
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1 (Speaking over the tape while the
2 tape was still going.) Your Honor, there's a matter to

3 take up outside of the jury. If we just want to pause

4 this briefly --

5 THE COURT:

6 (Speaking over the tape while the
7 tape was still going.) Okay.

8 MR. HAZZARD:

9 -- (Speaking over the tape while

10 the tape was still going.) -- and then come back to it.
11 (WHEREUPON: The video was paused

12 approximately at the 6:29:2004:51:00 PST point.)

13 | THE COURT:

14 Mr. thh, take your jury out.

15 . (WHEREUPON : -The jury empanelled
16 in the case withdrew from the courtroom at 3:41 PM,

17 November 16, 2010; and was no longer present during the
18 following proceedings.)

19 THE COURT:

20 All right.

21 MR. HAZZARD:

22 Thank you.

23 At this time, the Defense is going
24 to renew its motion to suppress anything and everything

25 seized pursuant to the search warrant.
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Uh -- Also move to suppress
anything seized from the car prior to the search warrant[
or seen in the car prior to the search warrant.

I want to suppress any statements

made or questions asked regarding anything taken from the

car.

The Defense bases this on the
following:

Uh -- We had lengthy pretrial
motions regarding whether or not the search warrant -- uh

-- was proper or not.

And what the affidavit says -- or
one of the things that the affidavit is based on is that
the cell phone was seen in plain view from an open
driver's side door.

Uh -- That the defendant had
gotten out, leaving the car door open.

And that in plain view there the
phone was.

Well, Officer Jernigan, I believe,
has testified to the fact that -- uh -- and that the
video evidence clearly shows that:

When Mr. Elliott gets out of the
car, he closes the car door behind him.

All doors are closed.

NS

NN
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Uh -- When he is brought back to
the scene, it is obvious that both car doors are open.

Now -- uh -- I know that there is
the argument that can be made that -- uh -- the
magistrate or officer who signed off on the search
warrant -- uh -- was doing it in good faith.

However, there's also the fruit of
the poisonous tree; that no agency of the State is
allowed to benefit from misleading The Court, or by doing
something else that violates our Constitution, Your
Honor.

MS. LIVESAY:

Your Honor, if I may?

If there were ever exigent
circumstances to look in that wvehicle, it was the facts
of this case. |

These officers are looking for a
girl that has allegedly been kidnapped.

In fact, it was the gentleman --
the defendant -- that gave the statement:

Yes, she was in the car with me.
She took off the same time I did.

Nobody saw her.

. And in fact, on the first video we

watched, you see the officer open the door.
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He's look for her.
He bangs on the trunk.

They're looking for a girl that's

missing.

Somebody has called 911.

She has yet at this point to be
located.
THE COURT:

What do you say about that, Mr.
Hazzard?

I mean, we got a situation here
with a missing 1l4-year-old.
MR. HAZZARD:

Your Honor, the officer says at
the very beginning of the video that he saw the girl jump
out and leave the vehicle.

Therefore, if their knowledge --
or their thought process -- at the very beginning is
that:

She exited the vehicle when Mr.
Elliott exited the vehicle.

He obviously isn't look for a girl
in the car.

MS. LIVESAY:

Your Honor, they --

H
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THE COURT:
Didn't know which girl.
MS. LIVESAY:
All right.
MR. HAZZARD:
Or who.
MR. HAZZARD:
Note our objection for the record,
Your Honor.
THE COURT:
All right.
Ms. -- uh -- anything further?
MS. LIVESAY:
Nothing further from the State,
Your Honor.
THE COURT:
All right.
We're going to take a quick break.
(WHEREUPON: The court was
declared in recess at 3:45 PM, November 16, 2010.)
(WHEREUPON: The court Qas called
to order by the Bailiff at 3:52 PM, November 16, 2010;
and all pertinent parties, along with their counsel, were
back and present in the courtroom.)

DEPUTY:
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Order in the court. All Rise.
THE COURT:

Thank you. Please be seated.

All right. Are we ready to
proceed with it?

MS. LIVESAY:

Yes sir.
MR. HAZZARD:

Uh -- Your Honor, one thing we
would note:

Uh -- I don't believe that the

officer we hear doing the questioning is the officer
that's on the stand.

So if he can give some
clarification as to who's doing the questioning and what
the foundation is, we'd appreciate it.

MS. LIVESAY:

Your Honor, we'wve already laid the
foundation when I asked him if he recognized the voices.

He said yes, he knows who the
voices were. He recognized the tape. I think that's
sufficient as to who's doing the questioning.

THE COURT:
I believe Under Rule 9(1) that it

isT

H
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MS. LIVESAY:

Thank Your Honor.

Can I have one minute to get my
assistant, Your Honor.

MR. HAZZARD:

Note our objection, Your Honor.
And that objection would be of an improper foundation.
So -- understand.

. All right. Let's -- uh -- Let's
get the jury back in.

(WHEREUPON: The jury empanellsd
in the case was escorted back into the courtroom at 3:55
PM, November 16, 2010; and was in fact present during the
following proceedings.)

THE COURT:

All right; continue.

(WHEREUPON: Ms. Livesay continued
playing the video until the playing of the video was
concluded at 4:30 PM, November 16, 2010.)

THE COURT':

All right, Ms. Livesay?
DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:

Q. Officer Causey, again, exactly what were your
responsibilities at that time?

A. At that momgnt -- uh -- during the whole incident
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involving Mr. Elliott -- uh -- my responsibility
consisted of reading Miranda rights; and I was the
transporting officer.

Q. Qkay. And at that time, you were a uniform
patrolman?

Is that correct?

A, Yes ma'am.

Q. Okay . So in general your job was to patrol and
look for traffic type citations?

A. Any type of criminal violations, whether it be -- uh
-- traffic violations or actual criminal offenses itself.
Q. Okay . And what is the procedure normally for a
traffic violation when you pull a vehicle over?

A, In pulling a vehicle over, you would -- uh -- radio
the traffic stop in; activate your emergency overhead
lights.

Uh -- You'd give the description
of the vehicie; the tag that was -- that was on the
vehicle, as far as license-plate-wise; and the location
of your stop.

Q. Okay. Uh -- Do you -- Does those types of stops
normally end in a foot chase?

A. No ma'am, they do not.

Q. Do people normally get out of the vehicle at all

when you™initiate your blue lights and pull them over?
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A. No ma'am, they do not.
Q. Okay. And you that night tried to tase the
defendant?
Is that correct?
A. Yes ma'am; I did.

Q. Okay. And why did you take your Taser out? -
A. I deployéd my Taser due to the nature of the -- the
BOLO that was put out that this a kidnapping and that the
suspect was armed with a weapon.

Uh -- Keeping this in mind, a
short chase had just been -- had ensued.

Uh -- I had no idea what the
individual was capablé of or what he was going to do.

I made the -- the choice to deploy
my Taser.
Q. Uh -- Did he comply with any of your -- uh --

request before you Tased him?

A. No ma'am. And I never actually made contact with my
Taser.
Q. Okay. To your knowledge, from the time you made

contact and the time he was on the ground, did he ever
comply with any of your request before being Tased?

A. No ma'am.

Q. Okay.  Did anything about his behavior or demeanor,

befo;e he was Tased, indicated (sic) to you that he had
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any intentions of complying with anything you asked him
to do?
A. No ma'am.
Q. At what point did he finally comply?
A. After the county officers had Tased him.
Q. And -- And when you blue lighted him, had you
already -- uh -- been made aware of the BOLO to "be on
the lookout?"
A. Yes ma'am. That's the reason why I was posted on
the north end of the city on Highway 17.
Q. Okay. And the vehicle that was out there that you
were pulling in behind, did that fit the description?
A. Yes ma'am; it did.
Q. Okay. And the defendant that you saw running, did
he fit the description?
A. Yes ma'am, he did.
MS. LIVESAY:

No further questions, Your Honor.
THE COURT:

All right.

Mr. Hazzard?
MR. HAZZARD:
CROSS-EXAMINATION BY MR. HAZZARD:
Q. All right, sir. Uh -- Were you carrying the

warrant for hi® arrest on your person at the time?
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A. No sir; I was not.
Q. Okay. Had any judge issued a warrant for his

arrest?
A, No sir. They had not.
Q. Okay . Now -- uh -- did you listen to the -- the
video just then?
A Yes sir, I did.
Q. Okay . So now was it you then that said:
Quote:

I swear I saw her in the passenger

seat.
And then you shout at Mark
Elliott:
Where'd your girl go?
A. No sir, it was not.
Q. So it wasn't you?
A. No sir.
Q. Who was it then?
A. It was a county officer.
Q. A county offer?
A. Yes sir.
Q. How many county officers were present?
A. I counted three.
Q. Three? Okay. So we've got Mr. Jernigan.

He says it wasn't him.
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Now who were the other two?

A, I know one was Sergeant Larry Graham --
Q. Okay.
A. -- that showed up. I know the other one's face. I

do not know his name.
Q. Uh-huh. So now we have narrowed it down to it's

either Sergeant Larry Graham or some other unknown county

officer.
Is that your testimony, sir?
A. Yes sir. It was not Sergeant Graham's voice.
Q. So then it's an unknown county officer's voice then?
A. Yes sir.
Q. Ckay. Now I beliéve before we watched the video,

Ms. Livesay asked a series of questions regarding:

Uh -- Did Mr. Elliott appear to be

injured?

Did he appear to be in any pain or
discomfort?

Uh -- Did he request medical
attention?

Did he -need medical attention?

Do you recall those questions?
A. Yes sir.
Q. And your answers to all of those questions were

negative; correct? -
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A. Correct.
Q. So he appeared to be fine to you?

A. Yes sir, other than an abrasion, I believe, on his
left arm.

Q. Okay . Then, if you would, tell me why it is, then,
if he was fine and there was nothing wrong with him after
150,000 volts of electricity, why he was left lying face
down with his hanas cuffed behind his back for five
minutes or more?

A. The probes had to be removed from him, which was the

county's responsibility --

Q. Uh-huh.

A. -- not mine.

Q. And who from the county removed the probes?

A. One of the county officers which was on the video.
Q. All right. .

A I could not tell you exactly which one.

Q. Well, there's three of them. So was it Jernigan?
A. I could not tell you which one it was, sir.

Q. All right. So after the probes were removed, he's

still facedown on the ground; correct?

A. To the best of my recollection from the video; yes
sir.

Q. And you've just seen the video within the last five
minutes; correct? —
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A. Yes sir.
Q.. Okay. And then, even after he turned over, he's

left sitting on the ground for an additional 10 minutes;

correct?
A, Yes sir.
Q. Okay. And why is that?

A. The Horry County EMS, which was the gentleman that

came up with the shorts.

A. Hmm.

Q. If you would notice, he was doing something to his
left arm.

Q. Uh-huh.

A. He was applying a bandage or -- or some sort --. to

the abrasion that was on his arm.
Q. So he had to be left sitting on the ground waiting
on EMS.
Is it your testimony?
A. I -- Yes sir. That's where he was left sitting

until the EMS arrived.

Q. And whose decision was that, sir?

A. That was the county officers.

Q The county officers?

i (Nods in the affirmative.)

Q Okay. Who was in charge of this thing? Was anyone

in charge of this thing? =~

i
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A, In the parking lot where Mr. Elliott was handcuffed

Q. Uh-huh.
A. -- there -- Sergeant Larry Graham came up. He
remained at that location until Mr. Elliott was

trangported back over to the BP Station where his car was

located.
Q. Are you saying that Sergeant Graham was in charge?
A, I'm saying: Sergeant Graham was the ranking officer

that was on that particular location.

Q. He was the ranking officer? Is --
A. (Nods in the affirmative.)
Q. Okay. Did this occur within the corporate limits

of North Myrtle Beach?
A. That's what the crimes, or alleged crime, or
offense, initiated; yes sir.

Q. And where was Mark Elldiott? X

A. He was out of the jurisdiction of North Myrtle
Beach.

Q. Okay. Then what were y'all doing there?
A. We were called by Horry County Police Department for

a backup to their officer.

.Q. - Uh-huh. Ckay. So Horry County shoots him with

hundreds of thousands of volts of electricity.

And then, according to you, Horry
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County then says the girl was in the car and ran away.
And then, Horry County leaves him
facedown on the ground like a dead dog.
And then they leave him sitting on
the ground for another 10 to 15 minutes?
Is that your testimony to this
jury?
A. The Tasers are 50,000 volts; not 150,000. The
gentleman was left there, which for whatever reason, I'm
assuming it's their policy. They released --
Q. I'm not asking you to assume anything, sir. I'm
just asking you to tell me what you know.
A. The --
Q. If you don't know, that's fine. I'm not asking you
to assume anything.
A, The gentleman was left sitting on the pavement.
Q. Okay. All right. Now, you heard him -- the heavy
breathing and how he sounded once he's placed in the
patrol car?
Did you hear that, sir?
A, Yes sir, I did.
Q. -Okay. Did he sound like he was in any distress to
you at that point?
A. No sir. It sounded no more than an individual that

had been running; which was the~same way I was sounding.
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Q. Okay. And what's 50,000 x 3, sir?
A. I guess 150,000.
MR. HAZZARD:
Thank you. The Court's
indulgence, Your Honor?

CROSS-EXAMINATION BY MR. HAZZARD CONTINUED:

Q. And your name again is Causey; correct?
A. Yes sir.
Q. All right. Thank you, sir. Now I saw some fellows

on the video walked around with flashlights searching the
area.

What were you searching for?

Were you searching for your Taser
prongs, or what?
A. Are you referring to the two county officers that
were walking in between my patrol car and Mr. Elliott's.
Q. I'm talking about whoever was out thexre in blue,
which I thought was what North Myrtle Beach wore, who was
walking around with flashlights on the video.

I mean, you were present; right?

I mean, you've testified that you
recognize everybody's voice on there; right?
A. The county --
Q. Is that --

A, -- The county officers, sir, were wearingwgray
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uniforms.
Q. Okay. Well who were the two guys in blue walking

around with flashlights?

A, (No response.)

Q. You don't remember seeing them?

A. There were two county officers.

Q. And you're saying that there -- they were wearing
gray?

A, There night uniform is a gray uniform.

Q. All righty. Well, who were the guys with
flashlights, then?
Tell me that.
A. I do not recall who had flashlights.
Q. Well, again, we've only -- How many county officers

do we have, again?

A. There were --

Q. That were at the scene?

A. There was three that I remember; in the parking lot.
Q. Okay. Well, was this -- uh -- Officer Jernigan?
A, As I stated, I do not recall who had flashlights.

0. Do you know them when you see them?

A. I know the officers.

Q. Uh-huh. Yes sir. Do you --

A. I was not -- I was not standing beside them the
entire time. =
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Q. oh, I'm just asking you about the video you just
saw.
Did you see them on there?
A, The individuals, or the officers that were looking

around on the ground --

Q. With flashlights; yes sir?

A. If -- If they had flashlights, that would have been
the two couﬁty officers -- |

Q. And --

A. -- which would've been Officer Jernigan and the

other officer that I could not tell you what his name is.

Q. The unnamed. officer?
A. Yes sir.
Q. Okay. And what were they searching for? Do you

have any idea?
A. From the video, it looked like they were ;— they had
removed from where they actually removed the probes from
Mr. Elliott.

| There is the copper wiring is what
they were rolling up, as well as, I think they were --

they had picked up what is called the AFID tags --

Q. Uh-huh.
A. -- or some of the AFID tags.
Q. Uh-huh. Okay. Now -- and so we're clear --.when

you talking the AFID tags, it's simply -- kind of lggks




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TESTIMONY OF OFFICER SCOTT CAUSEY 464

like confetti the shoots out any time you shoot the
Taser, and it's got basically a serial number, or
identification number, on each little tag so you know
whose Tasder was deployed; right?

A. Correct.

Q. Okay. Now -- uh -- the place where Mark is laying
facedown on the ground in front of the car; is that the
place where he was detained, or whatever y'all call it;

gince he wasn't under arrest; right?

A. Correct.
Q. Okay. Where the shouting was going on, you know:
Put your hands behind your back.
Put your hands up.
Put your hands behind your back.
Okay.
On there, did you hear anybody
saying:
Get down on the ground and stay
down?
A. No sir.

Q. Okay. Now your report says:

A county officer came up and
discharged his Taser, and the probes made contact with
the subject's back.

And he complied witk- all orders
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and laid prone on the ground.
Is that correct?
A. As far as I know at the time; yes sir.
Q. Well, you were standing there; weren't you?
A. No sir. At the time that Mr. Elliott was Tased by
the county --
Q. Uh-huh.
A. I had fallen to the ground.
Q. Uh-huh.
A. If you'récall, once my car was brought from the --
actual from the highway into the parking lot --
Q. Uh-huh.
A, I exited my car, propped both legs, one at a time,

up on the front bumper --

Q. Uh-huh.

A. -- and raised my pants legs --

Q. Uh-huh.

A. -- I was checking injuries that I had sustained to

botﬁ knees whenever I had fallen in the parking lot.

0. Okay. But you're nét saying -- telling this jury
that Mark attacked.you, pushed you, or anything of that
nature; are you? |

A. No sir. The injuries I sustained to my knees; Mr.
Elliott sidestepped --

Q. Hmm.
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A. -- as my -- as my Taser really delayed in firing.
Q. Hmm.
A. As he sidesteps, I attempted to sidestep as well, in
the loose parking lot, I fell down into the -- the
asphalt.
That's how I obtained the injuries
to my knees.
Q. Okay. Fair enough. Fair enough.
A, That's why it's -- itfs never brought up or never --
never stated in my report that Mr. Elliott contributed to
my injuries.
Q. Okay. Fair enough. I appreciate that. Now,
then, why is in your report, if -- if you didn't see it?
Did you actually see what you're

writing about here?

A. The Taser was -- You could hear the Taser being
deployed.

0. Uh-huh.

A. When I got up, Mr. Elliott was in handcuffs.

Q. Uh-huh. How long were you on the ground?

A. Sir, if you're running and you fall on some
pavement, it will take you a moment or two to -- to

actually get back up.
Q. A moment or two?.  Okay. And in that moment or

two, the Taser goes off. To knowledge, from wha&t: you
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saw and heard, when the Taser went off, from that point,
Mark is on the ground, complies, never gets up, lays
prone on the ground.

Is that correct, sir?

A. Whenever I got up, he had been Tased.

Q. Uh-huh.
A. He was detained; handcuffed, as he was on the video
when my car pulled up -- when I actually pulled my car up

into the parking lot.
Q. Okay. So there ain't no: Him getting Tased. And
then him getting back up. And then him getting Tased.
And him getting back up; and all like this.

That didn't happen -- to what you

saw, or observed and heard; correct?

A. To what I personally saw?

Q. Yes sir.

A. I seen -- I heard a Taser, and then he was
handcuffed.

Q. All right. But yet, you are aware that he was
Tased with three cycles;’correét? |

A. No sir.

Q. So you're not aware of that? I mean, if you're
not, that's fine.

A. No sir.

Q. All right. Fair enough.
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The Court's indulgence, Your
Honor?

Okay.
CROSS-EXAMINATION BY MR. HAZZARD CONTINUED:
Q. You indicated, sir, that -- uh -- Horry County was
in charge of the scene at that point; and they were in
charge of providing any type of medical treatment;
removing the probes, and things of that nature.

Is that correct?

A. (No response.)
Q. Is that what your testimony was?
A. Yes sir.

Q. Okay. And therefore, as I recall the disk -- and
you tell me if you recall something different -- uh --
Mark is on fhe ground, facedown, hands cuffed behind his
back.

And some officer gets down on his
knees kind of like this (indicating) and -- uh -- starts
talking to him about his rights and all like that.

Do you recall that?

A. I read him his Miranda rights; yes sir.
Q. Okay. You're the one that's kind of hunched down
in front of him like that?
A, Yes sir.

Q. Okay. So that time, when you are reading him that

H
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information, he's actually still got the electrical
hookup in his back?

Is that correct?
A. Yeé sir, to the best of my memory.
Q. Okay. And there are like five other guys with guns
gtanding around him; right?
A. There is no guns that's unholstered, other than the
one county officer with the Tasér is the only thing I've

seen on the video.

Q. Did you have a gun on you?
A, Yes sir.

Q. Did they have guns on them?
A. Yes sir.

Q. I didn't ask you if they were unholstered. I just
said they had guns; right. |
A. Yes sir.
Q. All right.

The Court's indulgence, Your
Honor?
CROSS-EXAMINATION BY MR. HAZZARD CONTINUED:
Q. OH. Where -- On the video, you drive your car up
and -- or somebody drives that car up; because -- Well,
I'l1l leave it that way.

Uh -- That car comes up and that's

- the scene that we see; correct?
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A. Yes sir.
Q. Okay. Is the point where Mark is, the point where
he was Tased and dropped to the ground?

Or was he moved any distance?
A. To the best of my knowledge, he's where he -- you
see him on video is where he was detained.
Q. Okay. Fair enough. And to your knowledge, did
anyone, you, or any North -- North Myrtle Beach officer,
or any other Horry County officer, canvas that area
looking for any baggies, or drugs, or any drugs, or
anything like that?
A. No sir. I had no reason to -- to look for drugs.
MR. HAZZARD:

Okay. No further questions.
THE COURT:

All right, Ms. Livesay.
MS. LIVESAY:

Just a couple questions, Your
Honor.
REDIRECT EXAMINATION BY MS. LIVESAY:
Q. Uh -- Officer Causey, Mr. Hazzard asked you some
questions about EMS and his physical -- uh -- well-being.

Did he ever indicate to you that

he wanted a doctor?

A, No ma'am, he did not.

H
~~N
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Did you watch the video?

Q

2| A. Yes ma'am.
Q
A

3 Did you hear him then ask for a doctor?

4 No ma'am; I did not .

5 Q; Did he ask for anything?

6 A. No ma'am.

7 Q. Okay. Did he ever ask for a cigarette?
8 A. Numerous times.

9 Q. Okay. But he never asked for a Doctor?
10 A.- No ma'am.
11 Q. Okay. Now Mr. Hazzard asked you about:
12 ! Did you him get Tased?
13 ' And he fell over. And then

14 somebody Tased him again.

15 How does a Taser work once it

16 initially goes off.

17 A. When the Téser is discharged, there is a COé

18 canister that propels the two probes that are inside the

19 cartridge.

20 Once they make contact, their
21 energizérs are coming out.
22 Uh -- They come and 50,000 volts.

23 It rapidly decreases in 19,000 volts.
24 That's what the -- to the best of

25 my knowledge and recollection -- is what the person is
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sustained (sic) to is 19,000 volts --

Q. Uh-huh.

A -- which decreases on cycle. A cycle consists of 5
seconds.

At the end of the 5 seconds, the
Taser shuts itself off.

Q. So, when those initial prongs make contact, that's
it.

It's not like two more prongs hit
you and every time you're hitting it, prongs are coming
out of the gun?

A. No ma'am. It's two probes that's connected with a
very thin copper line about the size of a fishing line.
Q. Okay. So, if they hit that gun again, you wouldn't
see anything come out of it, once those prongs make
contact the first time?

A. Correct.

Q. Okay. Now -- uh -- he asked you some questions
about all those people staﬁding around the defendant with
guns.

Uh -- After he was handcuffed, did
anybody pull a gun on him?

A. No ma'am, they did not.
Q. Did anybody pull a Taser on him?

A. No ma'am, they did not.

I
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Q. Okay . Did anybody intimidate him with any kind of
weapon?

A. No ma'am, they did not.

Q. When he was out there laying down on his stomach and
you were reading him Miranda, was he showing you any kind

of sign of being in pain?

A. No ma'am.
Q. Okay . Was he moaning?
A. No ma'am.

MS. LIVESAY:

Okay. No further questions, Your
Honor.
MR. HAZZARD:

Nothing further, Your Honor.
THE COQURT:

All right. You may step down.

All right.

Ladies and gentlemen, we're at the
point that we're going to break for the evening.

Mr. Roth, would you take them back
in their -- in their jury room.

And I'll let you be back in, in
the morning at 9:30.

Thank you.

(WHEREUPON: The jury empanelled
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in the case withdrew from the courtroom at 4:52 PM,
November 16, 2010; and was no longer present during the
following proceedings.)

THE COURT:

All right.

I want to take.up this matter of
the SLED agents.

Mr. Hazzard, I have your -- your
affidavit.

And this affidavit is not what I
expected or what I was told.

This affidavit indicates that.
these -- uh -- the subpoenas didn't go out until November
the 15th, which was yesterday; and they were sent by fax;
and that only two people, Ms. Brown and Ms. Perry, have
-- uh -- have said that they could not be here. And
that's because they were under subpoena for a trial in
Dorchester County.

Is that correct?

Isn't that what this affidavit
shows?

MR. HAZZARD:
No sir, Your Honor.
First of all, with regard to the

SLED agents, as we discussed in chambers on Monday

4
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morning -- uh -- that was when I received notice that the
State -- uh -- was not intending to put in the DNA

evidence.

I indicated at that time, and we
had a very long discussion as to whether despite the fact
that it is their evidence and their information provided
to me, that I have to prove the chain.

THE COURT:

Obviously you do. It's not --
MR. HAZZARD:

The Court indicated --

THE COURT:

-- protected under 901; is it?
MR. HAZZARD:

Well, what I had told The Court --
THE COURT:

Is it required or obtained of
evidence?

MR. HAZZARD:

What I told The Court was that if
the issue comes up, the issue normally comes up as a
result of a Rule 6 motion having been filed as a part of
the discovery requests.

No Rule 6 motion has ever been

served on me in this case as I am aware of.
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They have never requested anything
with regards to -- uh -- testing results, or 10 days
notice, or any information of that nature.

They have never questioned any --
uh -- or indicated that they intend to question or
contest any test that was performed.

Now, once Monday morning arrives,
we had that discussion in chambers.

I immediately contacted our
investigator, Jerome Randle, and indicated that we needed
to obtain -- uh -- subpoenas for these individuals who
are in Columbia, South Caroclina, Your Honor.

So>we did not have the opportunity
to issue the subpoenas by giving or providing them to the

Sheriff for the SLED agents in question.

Uh --
THE COURT:

Well, Mr. -- Well, how about
reciprocal discovery?

Did you -- uh -- uh --

MR. HAZZARD:

Reciprocal discover was by the
Rule 5, Your Honor.
THE COURT:

Yeah, it does.
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MR. HAZZARD:

And Rule 5 --

THE COURT:
And did you provide them with
notice that you intended to use -- uh --

MS. LIVESAY:

Your Honor, if I may?

Rule 6, I believe, only -- uh --
addresses chemical analyst.

It doesn't say anything about DNA

results.
THE COURT:

And I believe you're absolutely
correct.

Uh -- Usually it's applied to drug
-- uh -- analysié, and -- and evidence of -- of drugs.
| I'm looking for the rule right
now.

But Mr. Hazzard, what do you
saying that -- you're telling me?

Did you tell her in your response
-- in Rule 5 of reciprocal discovery -- that you intend

to use DNA evidence?
MR. HAZZARD:

I told her the week prior, Your
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Honor, that I intended to use the DNA evidence.
THE COURT:

Did you file a response for Rule
5?

MR. HAZZARD:

No, Your Honor, I didn't file a
response, just as we discussed in regard to the Schmerber
Motion in this case, where the prosecution did not file a
Schmerber Motioh, vet we still heard the mattexr when The
Court asked me:

Well, Mr. Hazzard, isn't it true
that you knew about it the week prior?

THE COURT:

Well, Ms. -- Ms. Livesay, let me
go back to the original problem.

You know, this is a State test.

Do you still object -- or -- or:
refuse to stipulate to the chain of custody to the sample
that you took?

MS. LIVESAY:
No sir.
THE COURT:

You do not?

MS. LIVESAY:

I'm not -- I'm not stipulating to

1.

~~N
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1 the chain; no sir.

2 THE COURT:

3 All right.

4 | So we're going to extend this

5 trial another day while Mr. Hazzard puts up evidence --
6 uh -- or witnesses -- uh -- to establish a chain of

7 custody?

8 MS; LIVESAY:

9 Yes sir.

10 THE COURT:

11 Okay.

12 ' Well, I intend him -- intend to
13 give him all the time he needs.

14 The witnesses who don't show up
15 tomorrow, we'll just adjourn court. And we will wait
16 until they can be made available.

17 I'm not going to issue bench

18 warrants for them now, because I don't know who's not

19 going to show up.

20 I'm not going to issue one for --
21 uh -- Ms. -- uh -- excuse me -- Ms. Brown and Ms. Perry,
22 because they're -- I've got a note here that says they're
23 under subpoena now; that -- a subpoena that was served on

24 them weeks ago for Dorchester County.

= 25| MR. HAZZARD:
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I have no knowledge of that.

I do know that I spoke with his --
THE COURT:

And -- And then -- uh -- on
Thursday, they have -- uh -- or -- they have to be in
Sumter County.

MR. HAZZARD:

Well, Your Honor, if I could speak
to that very briefly? |

Some of this sounds very
disingenuous. Because on Monday, I spoke directly with
Ms. Brown by telephone.

She called the Public Defender's
Office and I happened to be in there.

She talked directly to me.

And her statement to me was:

I have been subpoenaed by the
State as well.

And my statement to her was:

Well, I mean, that's very nice. I
have no control over their subpoena; but understand that
I have issued a subpoena as well.

She never in -- indicated anything
about a conflict with regard to being subpoenaed in any

other county or anything of that nature.
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THE COURT:

Well, that's easy enough to check
tomorrow?
MS. ORRIE WEST:

Thank Your Hoﬁor.

May I be heard, please?
THE COURT:

Yes.
MS. ORRIE WEST:

Your Honor, I just -- I was at
the office and I got the phone calls.

| I got a phone call from first

Patricia Crooks, which is one of the people that received
the subpoena.

She said she could be hexe
tomorrow at 1:30.

I also spoke with Ms. Perry, who
did say she haa to be in Dorchester -- uh -- and then
Sumter.

However, Sheree Brown said she can
be here on Thuresday.

I believe that there's one more
person I'm trying to call right now, Mr. Hum -- Humfort?
MR. HAZZARD:

Humbert.
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MS. ORRIE WEST:

Humbert.

Uh -- But Priscilla -- Ms. Brown
said she could be here on Thursday. And Ms. Crooks said
she could be here tomorrow 1:30.

Your Honor, I also received a call
from the attorney who represents the hospital that has
something to do with Ms. Douglas.

And once I have an opportunity to
talk to Mr. Hazzard, we might be able to work also work
out when she could be her.

He believes -- Her attorney
believes that she can be here at 1:30 tomorrow.

THE COURT:

All right, then --
MS. ORRIE WEST:

So the only person missing wouldv
then be Ms. Nikki Perry.
THE COURT:

Well, we'll just wait. We'll
adjourn court and we'll wait for the gap to be filled;
okay.

We are -- uh -- in recess until
tomorrow morning.

Be here at nine o'clock.
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MS. LIVESAY:

Thank Your Honor.

(WHEREUPON : The court was
declared in recess at 5:00 PM, November 16, 2010.)
COURT REPORTER'S NOTE:

THIS ENDED THE PROCEEDINGS FOR THE
DAY OF NOVEMBER 16, 2010; AND WILL BE THE END OF THE
FIRST VOLUME OF THIS TRANSCRIPT.

THE FOLLOWING PAGE, 483, WILL BE
THE COVER PAGE FOR VOLUME 2, AND THE TRANSCRIPT WILL
CONTINUE ON PAGE 484.

PLEASE NOTE THAT ALL TABLE OF
CONTENTS, APPEARANCES, AND INDEXES ARE CONTAINED IN

VOLUME 1.
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(WHEREUPON: The court was called

to order by the Bailiff at 9:31 AM, November 17, 2010;

and all pertinent parties, along with their counsel, were

back and present in the courtroom.)

DEPUTY:

THE COURT:

seated.

the jury's here.

Livesay?

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

THE COURT:

MS. LIVESAY:

victim, Your Honor.

THE COURT:

Order in the court. All rise.
All right. Thank you. Please be
All right. The Bailiff tells me
We ready to go, Ms. -- uh --

No sir.

We're not?

We're not.

Okay. What's the problem?

'Oh, we're just waiting on the
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said 9 o'clock.

MS. LIVESAY:

my victim advocate.

THE COURT:

MS. LIVESAY:

THE COURT:

Ms. Knowles?

MR. HAZZARD:

Your Honor.

MS. KNOWLES:

THE COURT:

Well, where is the victim?

We

486

Uh -- She should be outside with

Let me see if I can --

Well, get her.

-- get her back in her.

You ready to go Mr. Hazzard and

The Defense is ready to proceed,

Yes, Your Honor.

All right.

WHEREUPON: The victim promptly

came into the courtroom and joined Ms. Livesay at the

Solicitor's table.

THE COURT:

hope he 1is.

Mr. Roth, getting the jury?

I

NN

Qo
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Claire, stick your head out there
and make sure that Bobby's bringing the jury in.

(WHEREUPON: The jury empanelled
in the case was escorted back into the courtroom at 9:35
AM, November 17, 2010; and was in fact present during the
following proceedings.)
THE COURT:

Good morning. It's good to see

you all here.

Did Mr. Roth have some -- uh --
refreshments for you this morning -- some biscuits or
donuts or something?

FOREPERSON:

Yes sir.
THE COURT:

Good. He's real good about that.

I'm going to -- uh -- depart from
our -- .our normal -- uh -- procedure.

I'm tfying to get this case -- uh
-- uh -- in and to you before Friday. I don't want this

case to go over.

Uh -- So what I propose -- uh --
this afternoon is this: |

Our court reporter has a ~-- uh --

a medical --_uh -- procedure that has to. be performed
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after three this afternoon. So he's going to be leaving
early. And I hate to lose any more time -- uh -- than we

have to.

So what I thought I would do is
have some lunch order for you. And we'll break for lunch
when the food gets here and let you have lunch here at
the County's expense.

And that way we can shorten --
shorten up our -- our lunch break -- uh -- substantially,
and we can just move on with the evidence in the case;
all right.

Okay. Ms. Livesay?

MS. LIVESAY:

Thank Your Honor.

At this time, The State calls
Officer Mike Baldasarre to the stand.

THE COURT:

All right.

Officer Baldasarre, if you would,
come around and take the witness stand, please.

WITNESS:

Yes sir.

WHEREUPON: OFFICER MICHAEL
BALDASARRE WAS»DULY SWORN AND TESTIFIED UNDER OATH AS

FOLTOWS :




490

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

TESTIMONY OF MICHAEL BALDASARRE ' 489
CLERK:
Thank you. - Please be seated.
Okay. If you would state your full name; and spell your

last name?
WITNESS:

My name is Michael John
Baldasarre. That is spelled B-a-l-d-a-s-a-r-r-e.
DIRECT EXAMINATION BY MS. LIVESAY CONTINUED:
Q. And what rank are you?
A. Ma'am, I'm a Lieutenant.
Q. Okay. And where do you currently work?’
A. I work with the City of North Myrtle Beach
Department of Public Safety.
Q. Okay. And how long have'you been there?
A. I am about a month shy of 17 years now.
Q. Okay. And what kind of training have you undergone
at the police department?
A. Uh -- It's quite a lengthy list. Of course, I
started with the South Carolina Criminal Justice Academy,
where I became a -- uh -- South Carolina Certified Law
Enforcement Officer.

Uh -- From there; I did -- uh --
numerous types of training in different areas of
investigation, basic -- uh -- detective, traffic accident

investigation -- uh.-- numerous leadership type courses
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as I progressed in the ranks.
Uh -- Also, I did training in the

area of special response as a tactical officer.

3

Uh --
Q. Okay. What are your responsibilities as a
lieutenant?
A. I am currently what's called a Watch Commander.

That means that I supervise a patrol shift. And I'm
responsible for the activity of that shift as they patrol
the city.

Q. Okay. And were you working for North Myrtle Beach

on or around the morning of June the 29th of 20092

A. Yes ma'am, I was.

Q. And what would your responsibilities then?

A. Just the same as they are now. I was the watch
commander on that particular evening -- or morning.
Q. Were you working that morning?

A. Yes ma'am, I was.

Q And were you in uniform?

A. Yes ma'am, I was.

Q The same uniform you're in today?

A Uh -- The same uniform I am in today with the

exception that at that time of year we were in short
sleeve shirts.

Q. And were you driving a marked police car?

H
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A. No ma'am, I was not. I -- I drive -- drove then,'
and currently drive, an uﬁmarked vehicle.

Q. Okay. And;what area were you working that evening?
A. As watch commander, I'm responsible for the entire
city. So I don't work in a particular zone or district.

I have free reign of the city
itself.

Q. And that night, did you have occasion to come across
Mark Elliot?

A. Yes ma'am; I did.

Q. Okay. Tell the jury about that.

A, Uh -- On the morning in question -- uh -- initially
a call was received to our dispatch center.

The caller told our dispatcher of
an incident that had occurred where a gentleman had
approached them in a red vehicle asking for directions.

As -- As the conversation ensued,
the gentleman displayed an object which the caller
believed to be a handgun or firearm.

He advised all three parties that
were involved as victims to lie down on the ground and
asked them to empty their pockets of -- of any --
anything of value that they had with them.

Uh -- As the altercation ensued,

he advised the two male yictims to get up and walk away,
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and left the scene with the female victim in his car --
the red vehicle.

Uh -- Officers responded to the
scene. Started the initial report. Gathered
information.

And what we called a BOLO was
given out.

That's just a -- a short acronym
for "be on the lookout" for whatever the incident may be.

In this case of course it was the
-- the red vehicle being occupied by a black male.

As the investigation continued,
officers positioned themselves in areas where a likely
approach from that vehicle would come.

One of those areas would be the
north end of the city.

And I'm not sure if anybody's
familiar with the city, but as you travel north out of
the City of North Myrtle Beach, there's only two avenues
that you can go; over a swing bridge, and over what --
what we refer to as the big bridge, which is a fixed
bridge that transgresses across the Intercoastal
waterway.

An officer had set up a position

there so he cowld observe both avenues in case the
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vehicle came that way.

Where by chance -- uh -- Horry
County police officers had also been given the
information, and they observed the same vehicle about the
time that Officer Causey, who worked on my shift and
worked with the Department of Noxrth Myrtle Beach observed
the vehicle.

The county police officer was
directly behind the vehicle.

| Officer Causey got in with the

county officers that were there, and a short vehicle
pursuit ensued.

The vehicle pursuit went north out
of the city and ended up at a gas station.

And I'm not familiar with the
current name of that gas station, but it's on Highway 9
where Sea Mountain Highway and Highway 9 merge by a
restaurant known.as Billy the Kid's.

And there is a stoplight right
there.

Uh -- The suspect pulled into that
gas station. Officers did the same.

The subject exited the wvehicle
from the driver's side and fled 6n foot towards the

restaurant known as Billy the Kid's.
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He was apprehended there in that
parking lot and taken into custody.

A short time later, he was moved
back to the place where his vehicle was left in that gas
station parking lot, where he was, at that time, in
custody in the back of a patrol vehicle.

And that's where I came into
contact with Mr. Elliott.

Q. Okay. And when you came in contact with Mr.
Elliott, what was your first concern?

A. Well of course the initial call from the -- the two
male victims that were at the initial incident location
said that the female in question had been taken by this
gentleman.

So my first and -- and foremost
priority was to find out if this was indeed the gentleman
and where the young lady was at; because I was of course

concerned for her safety and well-being.

A. Now, did you actually interview or question the
defendant?

A. Yes ma'am; I did.

Q Okay. Are you familiar with Miranda warnings?

A. Yes ma'am; I am,

Q Uh -- Tell the jury what Miranda Warnings are.

A Miranda is a terw: that came out of a -- a case -- uh
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-- many years ago.

Miranda was a -- a suspect in a
crime. And he was interrogated or interviewed. And
certain rights were not explained to him at thé time.

Uh -- As the case pursued (sic)
through the Court -- uh -- he won his case, because he
was not advised of these rights that were given to him --
or available to him.

And Miranda being his last name,
as most cases are -- The -- The case in question was
Miranda versus Arizona. And that's where the term
Miranda came from. It just kind of stuck.

So now Miranda rights are really
-- uh -- advisements of the constitutional rights, and
the name Miranda is just kind of attached to them.

But the -- the rights -- and if I
may, I could read those rights:

Q. Yes.

A. Those rights would be as -- as follows, and of
course, you hear them all the time on television now too;
but:

You have the right to remain
silent. |

Anything you say can and may be

R,
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You have the right to talk to a
lawyer and have him or her present with you while you are
being questioned.

If you cannot afford a lawyer, one
will be appointed to represent you before any
questioning, if you wish.

You can decide at any time to not
answer any questions or make any statements.

Those are the rights.

And then, of course, I ask:

Do you understand each of these
rights as I have explained them to you?

And I wait for the answer; and
then I say:

Having these rights in mind, do
you wish to talk to us now?

And this is a card that is issued
to us by the city.

Q. And did the defendant wish to speak with you?

A. He -- He did.

Q. Did he cooperate?

A. Yes ma'am. He was very cooperative.

Q. Was his answers responsive to your questions?
A. Yes ma'am, they were.

Q. Okay. And when you spoke to him, did he understand
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what you were talking about and what you were asking

about?

A. Yes ma'am, he did.

Q. Okay. At any point during your -- your questions
to -- to him, did he ever indicate that he was in any

pain or any discomfort?

A. No ma'am, he did not --
Q. Okay.
A. -- make any statements, or -- or --

Q. Did he ever appear to be physically or mentally
impaired to the point he could not understand what was

going on?

A. No ma'am.

Q. Okay. Uh -- Was he able to answer your questions?
A. Yes ma'am, he was.

Q. Okay. And what was he able to tell you?

A. Uh -- As the interview progressed -- uh -- and I
believe that -- that the tape has been shown already -- I
would -- I would have to leave at certain times.

Because, of course as the watch
commander, I had to make sure other officers were
completing tasks that needed to be completed in reference
to the investigation.

But throughout the interrogation,

the -- The initial questioning that I started with, of
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course, was:
Where is BE

That -- That was -- That was the

- number one priority at that -- that moment; and act --

actually throughout the investigation, until the young

lady was actually located.

Uh --
Q. In the beginning, what did he tell you
A. He told me that he had been drinking in the area of

Loris and Tabor City.

He had then traveled into the City
of North Myrtle Beach and had come into contact with two
males and a female.

The reason for that contact was
they approached him and asked him --

MR. HAZZARD:

Objection.
WITNESS:

-- for drugs.
MR. HAZZARD:

Your Honor, I hate to interrupt or
shortchange the State's case.

However, I would say that his
testimony concerning what the jury has already seen is

cumulative. -

H
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And I object on the grounds of it
being cumulative evidence.
THE COURT:

I know. But it's part of the res
gestae. I'm going to allow it.

MR. HAZZARD:

Okay. Thank you, sir.
MS. LIVESAY:

Thank Your Honor.
WITNESS:

I apologize. Uh -- I have to
catch up again.

Uh -- I asked him what he had been
doing.

He said that he had been drinking
in Loris and Tabor City, and then, he had traveled to the
City of North Myrtle Beach where he came into contact
with two white males and a white female.

The reason for that contact was
they approached him and asked if he had any drugs.

He said that he had told them he
did not.

At that point, the young lady --
the female of the three -- got into the vehicle with him;

and he drove her a few blocks away and left her_there.




