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Donna Jensen, ) E=
) e o U i
Plaintiff, ) ORDER DENYING MOTIONEOR &3 =070 % -
vs. - ) NEW HE SED ONBEWLY " "7
| ) DISCOVI:ZAﬁ &@EE?@ =
MATTHEW B. WISEMAN and PEOPLES ) , e B Z
UNDERWRITERS INC,, ) NOV 02 2015 S R =<
) = B
)
)

- SC Court of Appes!-2

This matterA is before t'he-C.our‘t by way of the Plaintiff’s Mbtion' for new hearing based on
newly discoveréd evidence under Rule 60(b). To receive a new trial based on nery discovered
' .evidence, the moving party must es’tablish that the newly discovered evidence: “(1) will probably
ch_ghgé; the result if a new trial 1s granted;' (2) has b_een'. d_i'.s_c»oyerec‘i‘since the trial; (3). could not
'have"bée:,'ri‘ disébvercd béfore:fhé'tfial; @) is.hﬁtéﬁé[{é the 'iés"uc; and(S)lsnotmerely o
cumﬁlétivé or iiﬁﬁééching.;’ Lamer v,I;anié;, ‘.364 SC 21-1,»2.1‘7., 612 SE2d 456,459 ‘: ‘.

(Ct.App.2005).

The newly discovered evidence that is contemplated in this motion is evidence that was
in the possession of the plaintiff at the time of the summary judgement motiqn but was ﬁot
presented to the Court.! This evidence was sﬁbsequen_tly presented to the Court in bofh the
plaintiff’s motion to reconsider and arﬁended motion to recénsider which were both denied.

-Therefore, this evidence could have been p'resented'to the Court at the time of the mofion for

- summary judgment and cannot be considered newly discovered evidence as contemplated by

! During argumeént on this motion plaintiff’s counsel turned to his client and then counsel indicated that the vehicles

were registered in her name. Counsel failed to provide any evidence of ownership. As indicated in this Courts order

denying plaintiff’s motions to reconsider, our case law provides that statements of fact presented only in attdmey’s

- argument should not be considered by the court in determining whether a genuine issue of material fact exists. See
West v. Gladney, 341 S.C. 127, 135, 533 S.E.2d 334, 338 (Ct.App.2000). '




Rule 60(b). Evidence is not “newly discovered” if it is known to the party at trial and in the
party's possession. Lanier v. Lanier, 364 S.C. 211, 218,612 S.E.2d 456, 459 (Ct.App.2005).

Plaintiff’s motion for new trial is DENIED.

AND IT IS SO ORDERED.

J udge'D\ane S. Goodstein

outh Carolina




