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STATEMENT OF ISSUES ON APPEAL

1. WHETHER THE TRIAL COURT CORRECTLY EXERCISED ITS DISCRETION TO
GRANT A'NEW TRIAL NISI ADDITUR THAT WAS SUPPORTED BY THE
COMPELLING REASONS AND THE EVIDENCE?

STATE-MENT OF THE CASE

This case involves a little girl who suffered a severe and debilitating injury to her arm at
- birth. Her arrn visibly droops, and she cannot raise it more than about halfway. For these injuries,
the jury, after finding that Appellant vuas negligent, avuarded her slightly less than her economic
damages. Respondent ﬁled a motion’ for new trial absolut‘e and new trial nisi additur. The Court
denied the motion for new trial absolute but granted the additur in an eleven page order that

- meticulously explained the compelling reasons and rationale for granting the motion.

For the'vsak'e of brevlty, Respondent agrees with andincorpor'ates by reference Appellant’s

. Statement of the Ca‘se, with the folloWing additions and exceptions‘. Respondent notes that the first
attempt to try this case ended in a rnistrial after numerous selected jurors were dismissed for cause
after the trial had begun (R p. 109, lines 16 -21). Jury selectron in the second trial had to be
conducted a second tlme when the trial court determrned Appellant used its peremptory strikes in
a constitutionally imperrnissible manner, namely, striking jurors based upon race. (R. p. 124, lines
14-23). .Thus, the jury that ultimately decided this case was the third jury picked. Second; Appellant
states in footnote 2 that the court correctly limited the scope of recovery to exclude pre-majority
tort-related medical expenses. Respondent agrees that the judge excluded from possible recovery
those tortirelated medical expenses incurred pre-majority, but disagrees with Appellant’s assertion

that this decision was correct.



STATEMENT OF FACTS

A. The Management and Delivery of J.B.

By all accounts, Alana McClure s pregnancy with was known by her healthcare prov1ders
to be a high risk pregnancy (R.p. 182 1. 5-25), (R p. 263 L. 22-p 264 1. 4). More spe01ﬁcally,
she was at risk for encountering shoulder dystocia. (R.p. 183, 1 -14-p'. 184,1.7), (R. p. 247, 1. 4-
7). Alana was an obese diabetic, fetal weight was estimated at the 97" percentile, Alana was of
short stature -and there was testimony that she experienced signi-ﬁcantl weight gain during her
pregnancy 1d. All thesefactors increased the likelihood shoulder dystocia would be encountered.
Despite all these factors and Alana’s clas31ﬁcat10n as a patient w1th a high risk pregnancy,
Appellant left a second year re51dent w1th Z€ro prior experlence handling a shoulder dyst001a to
manage care for, and deliver the baby in this high risk pregnancy. (R. p. 263, 1. 22-p. 264, l 4).
At no point prior to the delivery of the injured infant did the attending phys1c1an become involved
in the management and delivery ofAlanals baby. (R.p.269,1. 21-p. 270, 1. 3), (R.A p 270, 1. 9-1 8).

o After labor was induced, it became clear that the infant was having difﬁculty descending
through the birth canal. Labor progression was slow.- (R. p. 266, 1. 14-24), (R.:p. 267, L 10-25).
. The mother’s cervical dilation had not changed in eight hours, indicating that the baby was having
' difﬁculty coming down the birth canal. (R. p. 268, 1. 12-19). This was so eyen though the nurses
‘had already‘maxed out the Pitc‘)‘cin2 .d‘osage at 20 milliunits per minute per the attending physician’s

initial Ord.er, further indicating that the b‘abywas'large in propOrtion to the mother’s pelvis. (R. p:
' 202:6-.2l) R. p. 248,. L 24Tp. 249, 1..9). For ten to t\yelve hours; Alana’s cervical dilation did not

change even with the continued increased dosing of Pitocin, and at no point during this period of

! Shoulder dy.stociavoccurs when the baby’s head delivers, but its body does not. -
2 Pitocin is a drug given to the mother to cause her to have contractions and makes the mother’s contractions
stronger and more frequent. (R. p. 192, lines 4-16), (R. p. 228, line 24-p. 229, line 3). .

.2‘



time did the attending physician, “the captain of this team,” ever come into the room to check on
her patient. (R. p. 314, l'.',234-p. 315,1. 11).

'During: this neriod of ‘time,' the nurses: failed to lfollow “the physician’s -order and
administered vthe P.itocin'be)}ond what was directed by the physician. (R. p l97, 1. 3-6). At some ,
time,- a residént instructed the'nurses to increase Pitocin beyond the initial order. (R.p. 197,1. 19-
24). At this point, the amount of Pitocin being given to the mother was‘doubled from the initial
order and was not discontinued until the baby go_t stuck. (R.p. 198, 1. 6-21). Despite this being a
high risk pregnancy, despite their being indications of a fit problern and' despite Pitocin being
given to this child too quickly and at double the maxrmum rate, the attending phys1cran never

' entered the labor and delivery room during this per10d of time. (R. p. 200 1. 19-p. 202, 1. 21). |

The attending physwian was never present during the labor and delivery of this high risk
patient,. frorn the period from the time Pitocin was first adrninistered, to the delivery of this child
with a permanent brachial plexus birth injury. tR. p. 4,2470, 1 13-1 8) The least experienced
phyéician, the new eecond-year resident, was left to try to deliver this baby, and the resident had
to manage her first shoulder dystocia without any help from her attending physician. (R. p. 313, L
' 14-22). She explained that to try deliver this haby, she usediher “hody weight in a downward
.-fashion” to resolve the shoulder dystocia. (R. p. 325, 1. 19-p. 326, 1. l8). The second year resident
'rnade her first ever attem‘pts:to_ complete' what are called “rotational maneuvers” to deliver the
stuck baby, but was unsuccessful.v (R. p. 608, li 8¥p.'oO9, 1. 4). An upper level resident came in to
assist and after applying additional tractioni ‘and nerforming additional rnaneuvers the baby
dehvered (R p. 614, 1. l -9). Dr Merritt acknowledged that although the i 1nJury occurred after the .’
head delivered and during the time when either he or Dr. Alt were attempting delivery, he couldn t

tell whether the injury occurred with him or Dr. Alt. (R. p. 640, 1. -1-6).



Finally, Appellant referenced the fact that the mofher had been diagllosed with a mental
illness in its initial brief. There is nd evidence whatsoever that Alana’s mental illness had any
causal relationship to the shodider dys‘eociaor J.B.’s injury. (R. p 184,1. 21f25)' Said differently,
any medtal illness the mother might have had had no effect on the likelihood that ‘shoulder. dystocia
would be encountered; the proper management of the shoulder dysébcia, or the permanent injufy
-~ suffered by J.B. to his brachial plexus.

"Neverltheless-, Alaﬁa’s illness among other factors led to the Orange’s accepting J.B. and
her sister into their home as their own children when it was deterr;nihed that Alana should no longer * -
be allowed to care for them. The Oranges took in J.B. and her sister a_ﬂer being contacted by the

State to éee 1f they would be willing to do so. They vagreed and took in the two girls. |

B. ~ J.B.’s Injury and':lts Effect |

| Dr. Resnick, thef chief of the department of neurdlogy at Miarhi Children’s Hospital,
offered testimony coneeming J.B.’s limitafions. Dr. Resnick expleined that J.B. “clearly, had torn
néfves resulting in neuroma. You don’t get a neuroma forrnatiod unlesé the nerves are torn.>” (R.
p; 4647, 1. 1-3). Dr. Resnick conducted a neuroldgical examination of J .B. to detemine what
muscles and nel;ves had been affected and to what extent. (R. p 647, 1. 22-p. 648, 1. 4).

J.B. was infcro_dUced in the courtroom and Dr. Resnick had J.B. illustrate' her limitations.
(R.p. 648, 1. 5-17). D;.-Resnick went through a series of motions and maneuvers with J ’.B. to show
‘ ﬁer r'ange of motidn and ~where she did and did not have weakdesses (R. p. 648, 1. 22-p. 653 L.
- 22). Startlng with the shoulder, Dr. Resmck demonstrated how J. B held her nght arm with flexion
at the elbow and shghtly abducted from the side of her body, 1nd1cat1ng a specific pattern of muscle

- weakness caused by her injury. Id. Looking at the arm, Dr. Resnick demonstrated that the muscles

% A neuroma is “a blob of neuronal tissue with fibrosis in the region where the tear is.” It results after there has been
a tearing of the nerves in the brachial plexus and the body tries to heal itself.

4



in her right arm were smaller than the muscles in her left. Id Dr. Resniek then demonstrated how
J.B. could not raise her right arm higher than “almost horizontal” beeause of her nerve damage.
Id. Dr. Resnick showed the court how J.B. lacked all ability to externally rotate her right arm. /d.
He then showed how she lacked the abillty to supinate w1th her right arm. This is the motion that
is required to unscrew a bottle top or use a screwdnver Finally, Dr. Resnick showed that J.B. was
' incapable of putting her right hand behind her back or behind her head. Id. So, anything that
reouires ‘J .B. to do this, like brushing her hair or raisingv her hand, she cannot do or will have
signiﬁcant difficulty doing. Id. On cross, Respondent made no effort to discredit Dr. Resnick’s
representation of J.B.’s limitations.* | o

Demetria Orange w1th whom J.B. currently lives offered testimony describing the surgery .
J.B. underwent: when she was a baby, and the body cast she wore for several months thereafter.
(R p. 145, 1 22-25).J.B. has already undergone two surgeries (R. p- 160,1. 21- 23) Demetria went
through a number of photos and video show1ng J. B her limitations her surgery at Shriners
Children’s Hospital, the body cast she was placed in for months after her surgery, and the physical
differences between J .BA.’s‘injured arrn and her uninjured arm. Demetria described how J.B. could
not crawl, but “scooted”” and how she would fall down because of balanee issues caused by her
arm. (R. p. 146, 1. 11'-p. 147, 1.-6). Through video, the judge and jury saw J.B. using her injured
arm to_ “assiSt” her uninjured arm and how J.B.’s active and passive range of motion was limited,
including her inability to put her hand behind her head, (R. p 147,1. 7-23). Dernetria explained,

“[J.B.] does things in her own way. Shedoesn’t necessarily do it like it’s supposed to be done, but

4 Dr. Grossman, one of the world’s leading surgeons who treat brachial plexus birth injuries, offered testimony by de
bene esse deposition. He too explained the severity of J.B.’s injury, but he also discussed what surgeries she would
need in the future. Appellants offered no surgeon or any other witness to refute any of the testimony offered by Dr.
Grossman.



she figures it out.” (R p- 148, 1. 4-6). Demetria explained J.B. had difficulty with everyday tasks
like puttmg on Jewelry and tying her shoes. (R. p. 149 1. 5-10).
Demetrla next explained that at school, the older J.B. gets the more noticeable her injrlry
is to those around her, and her classmates now ask her questions abddt her arm. (R. pl. 155, 1. 12-
22). She explained J.B. has certain hygiene 1ssues related to toileting because. or‘ J.B.’s inahili.ty to
“clean herself goo_d.” (R. p. 156, 1. 10;13). Other issues include difficulty zipr)ing, putting on a
belt, (R. p. 156, 1. 14-18) doing her hair, trying to swim. (R. p. 157, 1. 5-9).
| As to future srlrg'eries, Demetria explained that now since J.B. is getting older, she wants
| J.B. to be involved with the decision;makrng. (R. p 159,1. 1-4). Dernetrrar hoted that a physician
explained that an additionarl surgery would require thar he “saw the bone rn half,” which gave her
serhe pause. (R. p. 159, 1. 5-9). Appellant suggeeted'to Demetria that J.B.’s biological mother
refused a third surgery, but DemetriaA explained she didn’t know that. (R. p. 161, 1. 14-17). And
while Appellant tried to make it seem as ir‘ 1.B. didn’t want the surgery because she was scared,
Demetria expla_ined, “J.B. says noito é flu shot, so....” (R.p. 161, 1. 18-19). |
.-Alana, J .B.’s bieiogical mother, described J.B.’s first few years. She explained the
difficulty she had feeding and dressing J B ‘and that she arld whoever watched J.B. had to be
trained how to hold 1B, b‘afhe her, and carry her. (R. p. 402, lines 3-1 3). Alana explained the three
different tyr)es of therapy J B.had to regularly receive, occupational, physical, and speech.’ (R. p.
403, 1. 11-17). Arana er(piained how after the second surgery J.B. hed to keep her right arrrr ina
“statue of liberty po'se,' because there was a bar holdirrg ﬁp her arm.” (R. p. 464, 1. 5-8). ‘
| Kelly Williarhe, a family friend, described her interactiohs with J.B. She described a sleep-

over she‘h‘osted.Kelly described how because of J.B.’s injury, she kept spilling her drink on the

5 Alana explained the speech therapy was not because J.B. would not talk it was because she couldn’t eat. (R. p. 403,
1. 16-17).



carpet. (R. p. 417, 1. 13-p 418, 1. 4). J B then sat at the younger children’s table. Kelly e);plained
how J B, after faking her ,seat with the youngér children, said éhe wished she was no;malg Id.

" Dr. i/énderkdlk, a Vocatioﬁal expert with a Php in'reh'abilitation ébﬁri’seling psycﬁology,
offered testimony in this casé. Dr.'.Vanderkolk explained that his job is to work .\.zviAth individuals
with disabilities, recognize their problerhs, focusﬂ on their strengths, help them adjust to their
disability, and theﬁ help them W1th their .yocational path. (R. p. 421, 1. 4-21). Dr. Vanderkolk
completed a vocational assessmenf‘of JB To form his opinions, Dr. Vanderkolk reviewed J.B.’s
medical records, intefvfewed thé significant personsin J.B.’s family, assessed the riafure and extent
of the disabiﬁty, é&ld looked at the extent to which his disability \willnimpact his earnipgs. R. p.
425, 1. 18-p. 426, 1. 11). Dr. Van;ierkolkassessed J.B.’s physical lim.itzitibns‘,.noted- that it is a
visible disability noticeable to others §vhef_1 she is in public, and noted that the nature of her injury
: li;nite(i he'r- ability to use b(;th Qf her arms in any job that she takes. (R. p. 42'7’ L. 19-I;. 428, 1. 20).
Dr; Vanderkc;lk noted J B. has lifﬁited'raﬁge 6f motion; that her arm is “fu;ned in,” and that she
had limited bimanual dexterity: Id These limitations will affect J .B.’s ability to perform' any job
she takes,‘ from assembling small parts at é bench to using a keyboardf 1d. He noted that this would
limit the spe;d \}Vith which she could compiéte tasks. (R. p. 428, 1. 21-24). He explained that the
involuntary mo{/erhent of her hand which caused it to open up whep gripping something would
impair her ab'ility: té perfm:m work-relat_edtasks. (R.‘b. 429,'1. 3-9). Dr. Vaﬁderkolk also evaluated
her test scores and gfades and determinéd: her mental ability to be average. (R. p.‘429, 1. 16-p.' 431,
line 1). Further, he discussed thé extént to which sc_alf-image,. rejection, and depression impacts-
those with disabilities and how thés'e things would affect J.B. (R. p. 435, 1. 13-p. 436, 1. 12).

' Béseci upon this information, Dr. Vanderkolk assessed the 'rénge of jobs that would be

available to J.B. (R. p. 433, 1. 14-18). He researched the range of careers that would have been .



availabnlle to h.er'hadi she not beenidlisabled, what basic abilities and aptitudes would have been
required in th(i)se-ﬁéld_s, and how J.B.’s ability to work in that range of jobs has beén impgcted by
her ihjury. (R p 437,‘ 1. 13-p. 440, 1. 17). Despite signiﬁcént evidehée that .som‘eone with a
disability' like J.B.’s would not find work at all, Dr. Vaﬁderkolk assumed that J.B. would in fad
ﬁﬁd Work a‘ndAsltay émplogléd. (R. p. 443, 1. 24 to 444, L 9). However, he noted that her loss of
inqoﬁe would be in the range of 25 to 45 percent. .(R. p. 444, 1. 18-24).
While this wés Dr. Vanderkoik’s opinion to a reasonablé degree of medical certainty, he
- also explainéd hovx.': hlS ﬁunﬁbers would have differed undef differeﬁt \sqenarios.. For insta,nce; Dr. |
Vanderkolk provided utestimc;ny on what gffect. her injury would héve on her earning capacity if
she "werg té dbtain a Vfou.r. year 'lcollege dégree. (R. p. 447, 1. 20-p. 449, 1. 7). He explained that if
she were to dbtain a college degree; her overall _incomé would have been higher, and she would
have exp'eriervlcedva lower perceﬁtége losé of earnings. However, the lower beﬁ:entage of the higher
ihcomé would put :th‘e tO'[Z‘.il dollar Qalﬁe of her economic lloiss,\./erylclqséAto the overall economic
loss s.he would expcﬁence if she doés not obtain a four year degree. (R. p. 448, 1. 19-23).

Karen Sheltqn, a fegistered nurse and certiﬁed life care pianhér, prepared the life care plan
for J B.in this case. (R. p. 462, L. ;.2-9). She .explained she had worked with around thirty children
with bfgchial plexus birth injuries similar to that of J.B.’s. (R. p. 464, 1. 14-19). In‘preparing her
life care blén for tﬁis case, Nurse ’_Shelton reviewed the medic/zil records, including the treatment
records, fe'viewed the depbsitions of physiciahs who evaluated J B, spoke with J.B. and her
custodiéhs, and met with Dr. NeisOn. (R;\I'). 466, 1. 13-24). This child Was evaluated by Dr. Resnick,

the chief of pediatric neurology at Miami Children’s Hospital, Dr. Grossman, one of the leading'

pediatric nerve surgeons in the country, and Dr. Nelson, a well-respected pediatric physiatrist.® (R.

6 A physiatrist is a rehabilitation doctor who evaluates the patient’s muscles, nerves, and bones. (R. p. 473, lines 13-
19). ‘ ‘ o



X p. 468, 'l. 1-9). Nurse Shelton’s report was based upon these physician’s evaluations and
recomrnendations She even‘attended J.B.’s appointment with Dr. Nelson in person “to get a
general overv1ew of what Dr. Nelson found [J.B.] would need in the ﬁ,lture ” (R p 468 L l -5).

Nurse Shelton explained that the life care plan 1ncluded a surgery recommended by J.B.’s
evaluating physwians .and the post-surgery phys1cal therapy sessions that would be needed in
connection with this surgery. (R. p. 470, 1. l4-p. 471, 1. 15) A second surgery was noted on the
life care plan,i but no monetary cost was as'signedito it or factor into' the cost projections. (R. p.

: 47l , 1. 6-13). Finally, Nurse_SheltOn explained that for those items where she did include the costs,

| she did not add up and show the total amount. (R. p. 488 1. 5-7). Nurse Shelton explained that she
is not an economist and is not the person to do things like calculate inflation or discount numbers
to present day values.- (R p. 488,1. 9- 12)

Samuel Orange the custodial father ﬁgure for J.B., also testified at trial He explained he
teaches J.B., ‘Whatever you put your mind to, you can do it.” (R. p. 503, 1. 1-8). However, Sam
also talked about her limitations and how others notiee thern. He described for the jury how she’d
corne to him 1n tears and asked him‘why when she’s in public strangers ask her about her arm. (R.
p- 503, line 19-p. 504? 1. 8). Qutside the presence of the jury, Sam proffered testimony that medical
bills to date to treat J .B.-’s injury totaled.‘$100,055.89. Sam was not asked any questions on cross
related to future surgeries. o | . |

' Dr. Oliver Wood offered expert yVitness testimony for Respondent,relatedto the economic
losses J,V-B; has sustained and will sustain in'the future. Dr. Wood looked at J.B.’s life expectancy
based upon South Carolina Code Ann. § 19-1-150 J .B.’s diminished earning capacity, and her .
medical needs to detennine the total value of the economic loss in this case. (R.p. 577,1.2-p. 578,

L l6) Dr. Wood determined the present value of future medical costs to be $162,833. (R p. 582



L. 11-l4). He determined the ‘present ‘Value of loss of futL_lre earnings J B. will experience to be

$197,463. (R. p. 582, 1. 18-"25). Thus, the total 1qss was $362,296. (R. p. 583, 1. 1-3). No amount

of the $100,055.89 already spent on J.B.’s care was inclnded. Ne amount of money was included

for pain, snffering; griet, distress, disfigurement, or hur'niliationt He also explained that veven
-though Nurse-Shelten _noted tne pricedata for some of the surgeries recommended for J.B., their
" costs were notl included in Dr. Wood’s total loss valuation. (R. p; 584, 1. 8-19).

' STANDARD OF REVIEW

“A new trial nisz;' additur may be ordered when the verclict is merely inadequate or
'excesswe Patterson v. Rezd 318 S.C. 183 185, 456 S.E.2d 436 438 (Ct App. 1995) (citing
O’Neal v. Bowles 318 S. C 525 526-27,431 S.E. 2d 555, 556 (1993) Addltlonally, “The grant or
denial of new trial motions rests within the discretion of the trial judge, and his decision will not
be disturbed Qn -appeal unless his tindings are wholly unsnpported by the ._evidence- or the
conclusions reached are controlled by error of la\lv.” Proctor v. Dep't of Health &- Envtl. Contr A
368 S.C. 279, 319-20, 6.28 S.E.éd 496, 518 (Ct. App. 2006) (citing Chapman v. Upstate RV & .

“Marine, 364 S.C. 82, 88-.89,4610 S.E.2d 852, 856 (Ct.> App. 2005). “However, compelling reasons
- must be glven to Justlfy 1nvad1ng the jury’s prov1nce by grantmg a new tr1al ” Id Finally,
“Great deference is given to the trial judge ‘who heard the ev1dence and 1s more familiar with the
ev1dent1ary atmosphere at tnal,’ and who thus ‘possesses a better-inforrned view ef the damages
‘than [the appellate court]’” Id. | |

“While the trial judge may not impose his will on a party by substituting his judgrnent for
that of the jury, he. may give the party an optien in the way of additur or rernitter, or, in the
alternative, a new trial.” l/inson v. Hartley, 324 S.C. 389, 406, 477 .S_.E.2d‘ 715, 723 (ét. App.
1996).\ In determining Wltether to grant an additur, the trial court rnust “consider the adequacy of
the verdict in ligllt of the eviclence presented.” Id; A nevtztrial nisi additur may be erdered “when
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the verdict is'merely insufficient based on the evidence.” Waring v. Johnson, A341 S.C. 248, 257,
533 S.B.2d 906, 911 (Ct App. 2000) Moreover the appellate Court s “review is limited to the
consrderation of Whether ev1dence exists to support the tr1a1 court’s order ” F olkens v. Hunt, 300
S C. 251 255 387 S.E.2d 265, 267 (1990) “As long as there is conﬂlcting ev1dence this Court
has held the trial Judge ] grant of a new trial will not be disturbed ” Norton v. Norfolk S. Ry. Co.,

, 350 S.C. 473, 567 S.E.2d 851 (2002).

ARGUMENT

I The Trial Court, Familiar with and Informed by the Evidence, Properly Used its
Discretion and Granted Appellant's Motion for New Trial Nisi Additur, and
Supported its Decision with Compelling Reasons

A. The trlal court supported its dec1s1on to grant a new trial msr additur with
" “compelling reasons.”

| ~As reﬂected in the record, Respondent through numerous witnesses, including I.B. herself,
showed the judge and jury the“signiﬁcant limitations of a little girl who suffered a severe injury at
birth. This injury affects her physical app‘earance, her ability to move her right arm, and her ability
to perfonnany task‘that’requires the use of two arms. At only ten years old she already experiences
the humiliation 4associated with appearing dir”ferent; (R. p 503, 1. 19-p. 504, L. 8). | |
Based upon the evidence of record, the trial court entered a \yell-written, eleven page order
granting anew trial 'n‘isi ‘addiftur which set forth compelling reasons to support the Court’s decision.
The order noted thatJ B. “had already endured tyvo surgeries” but that she “still suffers fromv severe
' shoulder deionnity and disahility” and that “she can only rotate her right arm 80 degrees; 180
degrees is norrnal.” (R.p. 8). Signiﬁcantly, the judge, from his own observations, noted, “Her right

arm visibly droops, and she can only raise it about halfway.” Id.. -

The trial court noted that awarding damages just below J.B.’s projected economic loss “did

not adequately compensate her_given'the damages evidence, which included undisputed proof of
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physical pain and suffeﬁng, permanent disability and injury to her right arfn and shoulder,
- disfigurement, and emotional pain and suffering by a child.” (R. pp. 12-14).
| Tﬁe ti‘iél cdﬁrt highlighted the testimony. of Dr._ Charlés Vanderkoik, :who prepared the

vocational loss anaiysis iﬁ this' case. The Court referenced the extéﬁt to which J.B.’s future job |
» prospécfs have been hindered vby iler injury as well as loss of earniﬁg éapacity. (R. p. 13). Henoted -
the teétimony prqvided by Nurse Sheiton regarding J.B.’s future mediéél needs. (R. p. 14). Finally,
the triél court explained thét the economist, Dr Olivef Wood, discounted these numbers to present
v_aiﬁe and explained the present Qalﬁé of f[he total financial loss was $360,296.00. (R.‘ p. 14).

The trial Céurt noted tha;f defense counsel offered no eviden;:e “£0 fefute any of Plaintiff’s
economic damages.” (R. p. 14). MoréoVer, “no testimpny was presented by anyone oh behalf of
the defense to questid;i any of the future treatment, care or §ost ﬁgures in the life care plan or lost
earnings.” (R. p 14). Finally, th¢ court stated that in light of thié, a verdict of less than tﬁe projected
ecoanic loss madé the aw;cird appear even mére inadequate. Id. | ‘

The trial court expiained that defense counsel’s croés-'exarﬁiﬁation bf plaintiff s damage
expert Witneéses merély asked fhese Witnesses to speculate about J.B.’s outcome if she possibly
c;vercame her limitétions and o'utpqrforrﬁed her physician’s expectations. (R. p. 15). However,
~ after sifting through fhe entire trial arildA viewing the credibility of these experts firsthand, the Court
determined tﬁat such specuIative ;‘What-if ’ quesﬁons, without aﬁy actual countervailing evidence,
could not form the factual basis o:f a determinaﬁon of damages. (R. p. 15). Ultimateiy, the trial
judge, based u‘pon»his_,peféonal obsefvat_ions of the trial, determined that the jury A“could not
simultaneously ignore the 'obyious disfigurement and other noneconomic damages that J .B. has
suffered and will continﬁe- to suffer for thg next 70 years.” (R. p. 15). The trial court noted, “This

finding is based upon the compelling reason that [the award] does not reasonably compensate a
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10-year-old child for her 'grievoué, life-altering iﬁjuries and make her whole, the extent money

damages can.” (R. p. 17). The ffial cdﬁrt thén statéd, “It is the ﬁrm conclusion of this court — which

saw and heard‘theT witnesses, ‘WEvltChed J.B. deﬁonstrate her deformity t‘o'the ﬁury, scrutinized the
exhibits, and observed the trial pnfold over many.days - that the jury’s award failed to account for '

the brofound magliitﬁde of h.eAr loss.” Id. - - |

B. _Af)peﬂant’s féh';lsh of the démages testimony, the absénce of any refuting

- evidence, and its cross that merely put speculative hypothetical questions

~ to the expert witnesses elucidates exactly why the trial court appropriately

exercised its discretion in granting a new trial nisi additur.

‘In;:luded amohg the trial jﬁdge’s compelling reasons for finding the verdict inadequaté was
that Appellant did néxt to néthing to refute the dama’ge testimony sub_rnittéd by Respondent. The
judge sat thfough the entirety of this trial and soaked in all the éyidence preSented. He saw first-
hand this tén year oid child’s aﬁﬁ that ‘;-Visibly drodps,” and can 61;15/ rotaté 80 degrees where 180
degreés is normal. The judgé heard testimony descﬁbing how her 1nJury has and will affect her
both physically an_d V'm'e.ntaliy. In~‘opposition to >' Resiﬁondent"s damage testimbny ‘Appellant
presented nc;thing. 'In light of what the trial judge personally viewed, ile ,deterrﬁined the
$337,500.00 award, : which was less &mn the total economic démages,' did “not reasonably
éompensate a ‘1-0-yéz'1r-('>-1d child for her gri_evous, lifé-alteﬁng injuries and make her whole, to the
éxteﬁt j‘néney damages can.” (R. p. 16).

| Appellant miséonstrues this as:t'he trial judge requiring Appellant to “refute” Respondent’s
testi‘mony th§ough afﬁrmative_ .evidenc_e. The trial judge never 'stated there was such a requirefnent.
He simply stated thét, among his compelling reasons, i;vas the fact thét tﬁefe was “undisputed proof
of physical pain and Suffering, permanent disability, and injury to her nght arm and shdulder,
disﬁgurément_‘and emotional pain and sﬁffering by a child.” (R. pp.‘ 12-13). The trial judge thén

noted, “No testimony or other evidence was offered by defense counsel to refute any of Plaintiff’s
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. economic damages.” Id. This is nol a" statement that the defendant is required to refute evidence
by presenting testimony. It is the lrial jndge stating that he qonsidered tl1e fact that no evidence
- was offened by Respondent on the issue of damages as relevant to ils decilen tl) grant an additur.
Tlle éourl simply .statéd‘that ;‘no'testimony was nresentéd by anyone on behalf of the defense to
question any of the future treatment, care or cost fi gnres in the lile care plaln or lost eamingé,” and
that ‘;‘in thié light, the vgrdlct,of $337,500 appears even rnnre inadequate. . . .” (R. p; 14). Thus,
: Appellant’é pgéilion tha.t'tne'tﬁal court “required” the defendant sub‘mvit"evidence to refute damages
isa Straw4man argurnenl as the j‘nd'ge ne‘ver made this assertion.

Neverlheless, Renpondent still nntes that the cases cited by Appellant on this isnue are
inapposite. Jackson v. Jackson, 234 S.C. 291, 293-94 108 S.E.2d 86, 87 (1959) involved an appeal
of the trial COnrt"s dir_ecting‘-a verdict in favor of the plaintiff. Tt did not involve a mbtinn for new
trial nisi or even a -motion’for a nen/ trial absolute. The court described the standafd for granting a
 directed verdict as available' only “in those lnstances only \lvheré reasonable mlnds could draw but
one inference frorn the evidence”' and :wlleré there “is an gntire absenceﬁof evidence to support a-
' contrgry conclusion.” Id. Obvionsly, thié is a far gréater stelndnrd td overcome than what is required
to grant a new lﬁal nisl' clddjtur. Additidnally, controlling statutés in that case required that the
_ plaintiff prove itvhat the injury r'esulted'from either intentional or recklens misconduct. ld. Moreover, -
to prove liability in that case, tll_e j ury had to considef the Véracity of ‘the plaintiff’s testimony which
‘the Opinion noted was rnn_re thzln once ‘“at variance” from the officer eyéwitnesses. 1d. Therefore,

it was for tllev jury to detérmine if )thls 'pvdrticular paéSenger knéw or should have .known the driver

© was intoxicated yet continued to be a passenger. The Court noted that because there was testimony
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to support this, directed \‘/erdict:was inappropriate. Id. This is.a uastly different factual scenario
than the one before this Court.” |

: Finally, despite mischaracterizing or mi'sunderstanding the trial court’s Order and citing to
cases cle'arly. inapposite to the issues present in this case, Appellant fails to accurately represent
precisely what Appellant elicited from Respondent’s witnesses in cross-examination As to Nurse
Shelton, Appellant notes she offered testlmony of J.B.’s future medrcal needs and- medlcal
expenses. Appellant also correctly notes that Nurse Shelton stated that she did not lrst the sum total A
of all the items for which she had provided the costs. Curiously,.Appellant then contends Nurse
- Shelton refuted her own testimon.y.‘ As proof,‘Respondent ‘mentions that on cross Nurse Shelton
based her life care plan'tupon the -recommendations provided hy Dr. l\IelSon Plowever this is
exactly what Nurse Shelton said on dlrect (R. p. 466, 1. 13- -24), (R. p. 468, 1. l 9), R. p: 468 1. 1-
5). In addition to receiving 1nput from Dr. Nelson, a highly respected physiatrist, Nurse Shelton
had the benefit of reviewing reports from the chief of pediatric neurology_at Miami Children’s
Hospital and also one of the vrnost:experiencedvand respected surgeons who.p“erfonm nerve and
shoulder surgeries on children with hrachial plexus birth injuries. Appellants contend that because
Nurse Shelton_did not need to. speak with J.B.’s currentphysicians, (although Respondent fails to
i explain what insight these treating physicians would have been able to offer that the leading
: physicians-who‘did, contribute to Nurse Shelton’s plan could not),“she somehow refuted her own
testimony. Nurse Shelton never‘claimed to have spoken with the priorvsu‘rgeons or therapists who

] treated J.B., only that she reviewed their medical records.

7 The other two opinions cited by Respondent on this issue are also factually inapposite and concern issues related to
granting a directed verdict. See Greenville Cty v. Stover 198 S.C. 240, 17 S.E. 2d 535 (1941); Eargle v. Sumter
Lighting Co., 110 S.C. 560 (1918).
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Nc;xt, Appéllant makés it appear as if J.B. and her entire family were against her receiving
any additional'sufgerieé. This too is‘not reflected in the record. Nurse Shelton was asked whether -
' ‘she knew J .B.’é mom said'»“she was not interested in .having the éurgery done?” (R. p. ’492, 123
25)-. To this question, .I-\Iur_se .Shéiton simply explained that she hadn’t heard that. R.p. 492; 1.. 23-
p 493, 1. 8). In fact,-Nursé Sheifoﬁ expiained that Wﬁen she spoke to Demetria, “she indicated she
wanted to dé what Was absolutely best for jackie, including surgery.” (R.p. 493; 1. 6-8). Moreover,
the testimony which purportgdly éhowéd Demetria wés against future surgeries does no suéh thing.
It shows that there was talk of additional surgeries, that additional surgeﬁes had not yet Been
. performed,® and' that Demetrié had ﬁot' heard Whether'the biolégical mothér was or was‘not in

sﬁppor_t of an éddiﬁbﬁél-surggfy. (R.' p- -1‘61, 1. 8-17). To support its assertion that J.B. herself

- opposed additibhaﬂ sur‘gerievs, Appellant quotes the following: “Q. and J.B. said no; right, because
" she was scared? A.' S?es.AJ B. says no to a}ﬂu shot, so.;’ (R.p. 161, 1. 18-19). When defense counsel
suggestéd té Démetﬁa that she 'prev-iously said “maybe,” she responded, “I deﬁnitely, it’s
deﬁnitely opéﬁ.” .(R. p- 161, 1 20-21). Finally, Respondent asked the biological mother, who does
not havé custody, whefﬁef she préyiously said no to a surgery offered to her daughter that “would
be largely cots;netic‘..” (R. p 414, 1.9-17). Alana confirmed £hat sile said no to this largely cosmetic
surgery. that was ?revioﬁsly (')f.fered.‘ Thgt haé nc; relevancé to the sﬁrgefies recémmeﬁded by Dr.

Grossman to ifnprdve J.B.’s functién. : |

| While Respondenf frieci to méke it seem as if J B and her family had inténtionally not
availed J.B. to the recommend_ed treatments by stating that “she has not chosen any of these
| oﬁtior;s,” Nurse Sﬁélton explained “chbsen” was a poor word and fﬁat J.B.’s jnability to reéeive

the recommended treatments was more likely the result of either financial constraints or her prior -

8 Respondént strains to understand how a futulje' surgery could have already been performed.
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family situation. (R. p. 494, 1. 17-p. 495, 1. 9). Then Nurse Shelton explained that Dr. Nelsen moved '
from Charlotte to Austin, Texas. (R.p.495,1. 14-1 9)v.‘ This certalnly would have made repeat visits
to Dr. Nelson ilnpractical.

Appellant next criticiées Dr. Vanderkolk’s opinions. Dr. Vanderkelk relied upon his
extensive expetience and training to evaluate J B. and reached his expert oplnions, to a reasonable
degree ‘of certainty. He explained J .B“.’s vocational loss due to how her ipnjuries‘ would impact the
range of jeb's that would otheruvise have been available to her.‘ The reliability of his rnethodology
went unchallenged. Mdredver, the 'sev,etity ofJ B.’s disability and its permanent nature also went
‘unchallenged. 'Nevertheless, he explained how his analysis would be af‘fected lif J .B.ryvere to
‘ | overachiet/e. For instance, Dr. Vanderkelk explained how her earning capacity would be impacted
if J.B. did in fact receive a four year college degree. (R. p. 447, 1. 20-p. 449, 1. 7). He explained
that if she were to obtain a college degree, her overall income would be higher, and' she would
have experienced a lowet pércem‘age loss of earnings due to her injury. Houvever he noted that
the lower percentage of the h1gher incomes places the total dollar Value of her economic loss very -
chose to the overall economlc loss she’ d experience 1f she did not obtain a four year degree (R p.
448 1. 19-23). Accord1ngly, the s1gn1ﬁcance of Respondent ] argument on this pomt is negl1g1ble

F1nally, Appellant s attempt to diminish the pain, suffering, grief, and hum111at1on this child
has already,suffered,v and will continueto‘ suffer, is as callous as it is dlsingenuous. Appellant
pfesents J-.‘B. as a “happy, healthy, popular, and well-adjusted little girl,” Who can ride a-bi.ke, play'
soecer, throw a ball, and swims. The trial' judge explained how the court was presented with a little
girl whose “right arm visibly droops, and she can only raise it about halfuvay.” (R. p. 8). He heard
unchallenged teetimony from surgeons, neurologists, and physiatrists that thls child’s'injuries are

severe and permanent. He watched this child first-hand exhibit severity of her injufy in the
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courtroom. He sa§v the photograp‘hs of ti'lis" phild in her body cast after one of her surgeries. (R.p.
160, 1. 21-23). The court heard testimony tﬁat as a baby she. gould not crawl: (R. p. 146, 1. 11-p.
14-7, 1. 6). He‘»lear'ned J.B.’s injury f;asults in hygiene issues vdue to her inability to ‘4‘clean herself
good.” (R.p. 156, 1. 10-1 3)He learned classmates were starting to ask questions.:(R. p- 155,1.12-
22). Herhear>d testjmony from her custodial father that J.B. came to him iﬁ tears and asked him
why people ask her about her arm. (R. p. 503, 1.'149-p. 504, 1. 8). He heard testimony‘ \about J.B. -
| répeatédly spilliﬁg her drink at a friend"é ﬁouse and then having to sit ata table with the younger
children and how éhe said she wished she was normal. (R. p. 4717,>1.' 13-p. 418, 1. 4). After‘se_eing
this over the (:‘ourse of a weék, the trial court determined that “aﬁ award 6f $337,500.00 on this
record is not adequatg.”'(R. p. 177).

C. Case precedent addressing motions for new trial nisi additur support the
trial court’s use of its discretion to grant an additur in this case.

‘ Respondént éontinues f(;rward with its argument that the triai court altered or disregarded
the bufdcn of Aproqf in ifs Ordef. Howgver, as discussed supra, citing to cases which discuss when
;judgé may grant directed verdict to a plaintiff has -no bearing on the standard by which a judge

| may‘ grant a new trial ﬁ‘isi édditur. Carlyle v. T uoméy Hospital, 305 S.C. 187, 193, 407 S.E.2d 630,
633 (1999), whic;h stood for-th§: proposition that a bi11 contéiniﬁg charges fér penile reconstruction
that was }mreléted the tortious act should not have »ll)e'en adr'nitted,‘ ié also irrelevant to this case.

: Thgre was no dispute in thls case as to whethéf any of the damages:wefe pfoximately caused by

Appellant’s vn'egliéent écté. ’The same is true.for Appellant’.s ci_tatiqn to a case which sought to

dc;termine whe;n injufy to reputation of real property rﬂay be recove::red.‘ Grayv. S. Fi ac‘:iliti-es, Inc.,

256 S.C. 558, 570-71, 183 S.E.2d 438, 444 (1971). Gray provides no gﬁidance to this Court.

“In arguing ihat the trial judgé‘.abuse.d his discretion in graﬁting the rﬁotion for new trial nisi -

‘additur, Appellant cites to Riley v. Ford Motor Co., 401 S.C. 1,757 S.E.2d 422 (Ct. App. 2014). |
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However, the Court of Appeals in Riley hmited its “holdiné to the facts 'of this case.” Id. at 20, 757
» S.-E.Zd at 433. Moreover, in March of 2015, the court of appeals afﬁrmed the granting of a new
trial nisi additur in the unpublished opinion Beason v. Lowden, 2015 S.C. App. Unpub. LEXIS
148 (Ct. App. Marchrl 1, 2015). In this opinion, the trial court granted a new trial nisi additur that
was over four times the jury'\terdiCt. Id. In Beason, economic damages were disputed. The jury
entered a verdict ot‘ $ 17,000 where economic damages totaled approximately $41,000. Id. The triall
court granted the motion t"or new trial nisi additur after ﬁnding the verdict was “signiﬁcanﬂy
1nsufﬁ01ent and 1nadeqnate to compensate [Beason] for the 1nJur1es which the evidence
established.” Id The court of appeals afﬁrmed and noted that “The tr1a1 court has the povtrer to
grant a new trial nisi qddttur when it finds the amount of the verdict to be merely inadequate.” 1d.
citing Ligon v. Norris, 371 S.C. 625, 635, 640 S.E.2d 467, 472 (Ct. App. 2006). The Court in
Beason then noted .that the defendant “presented no medical evtdence to contradict [the treating
, physician’s] _testimony.’;-- Id. Ultimately the Court concluded the jury verdict did not bear “any
llogical relationship to the eVidence submttted at trial” and was signiﬁcantly insufﬁcient and
1nadequate to compensate [pla1nt1ff] for the injuries Wthh the ev1dence established.” Id. This is
pre01se1y the analysis anq reasoning employed by the trial judge in the case. at hand, _desp1te the
| fact that the trial judge in this case did not havethe benefit of revtewing the Beason opinion when
he entered his Ordet, as Beason had not yet been decided.

Anumbe:r of cases have upheld the granting of new trials nisi additur upon less. In Graham
v. Whitaker, 282 S.C. 393,321 _S.E.Zd 40 (1984) the Court upheId an additur several times the juty
verdict, based upon the reaSOning that “it cannot seriously be argued that plaintiff herein was
adequately compensated or even nearly so for the i 1nJur1es she sustalned ” Ia’ at 405. Similarly, in

Warzng V. Johnson 341 S E. 2d 248 260, 533 S.E.2d 906 913 (Ct App. 2000), the Court affirmed
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the granting'.qf an additur and noted, “The jury failed to consider Waring’s pain and suffering in
réaching its verdict.” In Waring, the Court upheld the 'doubling of the jury verdict in order to
“adequately compensate the plainﬁff for pain and suffering. The Court n_btéd that Waring “visited

% <&

numerous doétors for years after thé accident,” “underwent surgery for a condition . . . aggravated
. by the wreck,” and ‘;_f_ound Hersélf unable to continué her previous active life'stylé.” Id. The Court
theh.concluded, “Indubitébly, Waring is entitled to an award for paAin‘and suffeﬁhg.” 1’
Luchok V. :Vend,‘391 S.C. 262,705S.E.2d 71 (Ct. App. 201 6), presented the situation where
damégés 'eviderice at trial Was “hotly corifésted.” The court deterrhined that where‘ thc;re is sharply
conflicting evi'de‘nceh on “damages, and only thé plaintiff testified poncerning her need for the
treatment for which she séught _recovery and no medical testimony - was presented, it was
inappropriate for the trial judge to' grant a moﬁon for new trial .nisi addiiur. 1d In féct, Luchok was
not even tried 6n liéBility, but sole.lyA oﬁ contesting the damages cla;med.» Id. Clearly, this is no;c the
case currently before this Court. The trial judge in this case higﬁlighted the absencé of any refuting
’-e“\'/idence con;:emiﬁg J ;B,’s injuries as wéll as the numerc;us rhedica‘ﬂ expert witnesses and medical
‘récords_ which showéd J .B. injuries and damages. In this case, thefé was no -“sharply conflicting
evidence” as to d;rhaggs. Thg same is true of Green v. Fritz, 356 S.C. 566, 590 S.E.2d 30 (2003),
“another decisibn addréssing another of Judge Manning’s graﬁting of an additur. F ritz was factually
similar to Luchok where compelling reasons were not presented and Qhere thirteenth juror

concepts were inappropriately'blended into the additur analysis. Id.

? Numerous other cases have upheld the granting of a motion for new trial nisi additur. See e.g., Stroud v. Stroud, 299
S.C. 394, 385 S.E.2d 205 (Ct. App. 1989); Boan v. Blackwell, 343 S.C. 498, 541 S.E.2d 242 (2001); Jones v. Ingles
Supermarkets, Inc.,293 S.C. 490, 361 S.E.2d 775 (Ct. App. 1987); Chiappetta v. Orr, 293 S.C. 250, 359 S.E.2d 530
- (Ct. App. 1987); Patterson v. Reid, 318-S.C. 183,456 S.E.2d 436 (Ct. App. 1995); Thomas v. Seay, 295 S.C. 455, 369
. S.E.2d 660 (Ct. App. 1988); Kalchthaler v. Workman, 316 S.C. 499, 450 S.E.2d 621 (Ct. App. 1994).-
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In' tllis case, no.opposi_ng. physicians, surgeons, -neurologists, or physiatrists were called by
Appellant to argue this child’s injuries; limitations, of future needs are not what the medical records-'
or Respondent’s expert physicians stated them to be. No opposing life care planner was hired to
dispu_te tlie numbers or care needed as presented by Nurse Shelton. No opposing vocational report
was submitted. No oppolsing economist was .hired to testify the numbers presented by the
- Respondent were inflated. Finally, Respondent did not call a single lay witness to testify that this
,child’s limitations were not as '.se\./er‘e as the Plaintiff purported them to- be. No lay witness was
called to offer conﬂicting or mitigating testimony which showed that this child had not suffered
pain, humiliation and grief as a result of her injuries. No witness was called to testify that this child
' vt'ould not continue to suffer the same in tlle future.- Moreover, Appellant’s representation of wliat
it established .through cross-examination of . ‘Respondent’s witness is grossly inflated and .
inaccurate. In trutli iAppellant’s cross;examination rnerely established 'that additional future -
'surgeries had not yet been performed (hence the “future” aspect of these surgenes) and that
hypothetically, 1f this Chlld gets better outperforms or overachieves despite offering no evidence
to this effect, she might not be as impaired as the expert witnesses opine she Will continue to be.

o That the_.Defendant offered no evidence to refute either the economic or non-economic
losses sustained by this child 18 clearly relevant to assessing the adequacy of a verdict. It is not an
'abuse of discretion to include as a compelling reason that Appe_llant offered no evidence to refute
or even call into question the damage testimony presented by Respondent.l For these reasons, the
trial court’s order ’granting‘ Respondent’s motion for new trial nisi additur sllould be afflrmed

Finally, to the extent Appellant is challenging the grantlng of an addztur as
_ unconstitut1onal this issue was not raised to the lower court. Therefore 1t has been waived

“Constltutional arguments are no exception to the preservation rules, an_d if not raised to the trial
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court, the issues are deemed walved on appeal.” Herron V. Century BMW, 395 S.C. 461 465, 719
S.E.2d 640 642 (201 1).

II. Additional sustalnmg ground for affirming and in support of the trlal court’s
granting of Respondent’s motion for new trial nisi addttur '

- Respondent should have been permitted to introduce evidence of past medical
bills incurred for J.B.’s treatment as well as those medical expenses she would
continue to incur until her 18" birthday.

Respondent sOught toi introduce medical expenses incurred for J.B.’s treatment. (R. p- 511,
L 4;6)._Appellant objected on the basis that only the mother and not the child.in the child’s own
name_ could recover for pre-majority tort related mediﬂcal 'expenses. Respondent contended
Appellant was raising an affirmative defense not pled and therefore Appellant had waived this
argument. Respondent argued the mother had 1mphedly waived or equitably assi gned her 11 ght to
‘recover to her child by not seeking recovery in her own name. Fmally, Respondent argued the
court should abrogate the common law doctrine which precluded a child from recovering for her
own medlcal expenses. At that time, Sam proffered that the medrcal bills mcurred to date totaled
.$100 055 89. (R P 505 1 7 p. 516, 1. 13) Charts ofDr Wood were proffered that showed J.B.’s
’ total loss, mcludmg pre- maJority medical expenses, were $576,321. 00 (R p- 593, 1 12 -p. 594, 1
3). The court excluded evidence of pre-majority medlcal expenses (R p. 515 1. 22-25). The; Jury B
. was charged a minor may not recover past medrcal expenses for her actlon (R.p. 678,1.11-14).
Respondent contends the grantmg of a new trial nisi additur was appropnate since the jury |
did not hear any testimony concerning J.B.’s already incurred medical expenses and those
_ expenses that J B would incur vup to her_ eighteenth birthday. The exclusion of these expenses
caused economic losses to he presented to the jury as $214,025 than they wouldhave been.
: Anl argument that pre~maj ority medical expenses may notbe sought in the name of a minor '

is an affirmative defense. “An affirmative defense conditionally admits the allegations of the
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complaint but asserts new matter to bar the action.” FMI, Inc. vREMAX Inc. 286S.C. 343, 346-
.47, 333 S.E.2d 360 (Ct. App 1985) See also Black’s Law chtzonary 482 (9th ed. 2009) (an
: afﬁrmative defense is'a “defendant s assertion of facts and arguments that, if true w1ll defeat
~ plaintiff’s or prosecution’s claim, even if all the allegations in the complaint aretrue.”). South
~Carolina oourts will deem an afﬁrmative defense not-pled as Waived, especially when the appellant
has been prejudiced ‘by'the defendant’s failure In holding that a charitable‘hospital had to plead
the limitatlon on liablllty afforded to a chantable entity, the South Carolma Court of Appeals stated
that the hospital’ “fallure to raise its chantable status as an afﬁrmative defense affected both the
parties to the aetion and the manner in which the case uvas tried to the Jury, including what issues
were or Were not preSented to them for resolution.” James v. “Iiister 331 8.C. 277 ‘282-83 500
S.E. 2d 198 201 (Ct. App 1998) In this case, Appellant never ralsed thls defense in its pleadings
Therefore the tnal Judge should have deemed this argument waived.
| Even if the argument were not waived Respondent’s biological mother Waix/ed her right'
to recover these expenses to the beneﬁt of her child through both 1mp11ed waiver and equitable
ass1gnment “A parent can waive h1s or her right to recover for damages properly belongmg to the
parent [for example] medlcal expenses if these damages are awarded in the chlld’s action.” Betz
V. Farm Bureau Mut. Ins. Agency of Kansa, supra (cztzng 59 Am. Jur 2d Parent and Chzld § 109
(1987) Whlle a child’s medical expenses are usually part of the parent’s cause of action, “thls
"‘ general rule is not an absolute bar, as when the parents do not assert _avc‘laim, or have waived a
' claim for_thes.e expenses.” MeNeil V. United States, sup_ra ‘(cin'ng 67A C.‘J.S.AParent and Child §
142) (see \also 67A CV.J.AS. Parent and Chﬂd §331 '(2007)). South Carolina recognizés the doctrine -
. of 1mp11ed waiver. See Lyles v. BMI Inc 292 S. C. 153, 158 59 355 S. E 2d 282 285 (Ct. App.

1987) (“A Walver is an intentional rehnquishment of a known nght It may be either express or
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- ir‘nplied..” (citations omitted)). As Alana waived hér.ﬁghtl to the benefit of her ;:hild, it was error
for the trial court t.o'have excluded these expeﬁses. .Similarly; South Carolina recogrﬁzes, the
' doctriﬁe of equ'itable.or implicci ;ssigrlmerif. “An equitable assighmeht is such an assignment as
gives th:e. assigneé a fit_le 'Whicﬁ, though not cogniza‘blé at: law, will be rec'o.gnized.and protected in
equity.” Player v. Player, 240 $.C. 274, 278, 125 S.E.2d 636, 638‘(19'62).' ﬁeréfore_, a parent may
- impliedly assign his or her cla,ifn for tort-related pre-majority medical expenses b); acting as the
child’s “Nexf Fri¢nd” ina su1t1n which the child demands pre-‘majorivty medical expénses caused
‘ ‘by the defendant’s tdrtioﬁé pohduc;, as was done 1n this caée. , |
Fina}liy, as the neceééaﬁes doptrine 1s an anachroniém Which no longér serves the policy
rez’ibsons_‘for which it was originaﬂy created, it should be abrogated. While a child may now be held .
‘ responsibie for payment on Vhis own medical bills, he cannot recover for them in his own name. See |
Greenville Hospital System v. Smith, 269 S.C. 653, 239 S.E.2d 657 (1977). The doctriﬁe exists
today as a cre_ditor’é,femedy vb'ut cioés not even prdtéct creditors, as the child is prevenfed from
colléctiﬂg rﬂqnéy Afroni alvtolrt’.-fe'asor whig:hi coﬁld then be used to pay the creditors. See Trident
Reg’l Med. Ctr. V. Emns? 31-7 S.C. 346, 351, 454 S.E.2d 343, 346 (Ct. App. 1995) (noting that the -
hecgséaﬁes doctrine_“refnair}s primarily asa cfeditor’s remedy). Today, thé doctrine neither brotects
children, as was its original ihtént, nor pfotcéts credftors, which is the énly purported ‘rcason for
its continued éx_istence. It :currentvly s:ef\;es orﬂy to shield-tort fgasors‘e.lrvld‘therefore should Be »
abrogated. Sihce Vthe rule has no plé_ceA ih modern law, _fhe jury in this case sﬁould have been -
permitted to hear testimony of the expenses this child has alreadi incurred fo tréat her arm as wéll
as fhe continuedAco-sts up to her eighteeﬁth birthday.
| Evenif].B. :5 fﬁecﬁcal bills were not recoverable, the jury should have been allowed to hear

~ the costs associated with previous treatment of IB.’s injuries. Exéluding these bills affected the
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jury’s perception of the.true cost of treating an injury like J.B.’s. It was important for the jury to
© see that the estimated future costs were in line with previous,bills incurred by J.B. The amount of
past bills illustrated the reasonableness of the future costs noted in the life care plan.

" CONCLUSION

Judge Hill’s decision that the verdict rendered did “not reetsonably compensate a 10-year-
old chi]d for her giievous? life-altering injuries and make her w}role, to the extent money damages
can,” was Well supported by compelling reasons. Ultimately, the triatl judge who v“saw and heard

: witnesses watched J .B. dernonstrate her deforrnity to the jury, scrntiniz'ed the exhibits, and .
observed the tr1a1 unfold over many days” determmed that the “jury’s award failed to account for
the profound rnagmtnde of her loss.” (R. p. 17). His decision was snpport_ed by compelling reasons
and his granting a new trial nisi additur was well within his discretion. For the reasons stated
Aherein the trial cour't.’s‘ grant of Respondent’s motion for new trial nisi additrtr was within the
court’ .s dlscretlon and supported by the record and South Carohna case precedent The Order
should therefore be afﬁrrned
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