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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal From The Ricfiland Counégizggjggzsjfzg:}

Court of Common Pleas From Orders of
Honorable G. Thomas Cooper, Jr.,OCT223ZQE

Fifth Judicial Circuit Court C&@@oun Opr
peals

Appellate Case No.: 2015-000740

Cas s): 2013-CP-40-03078
2007-CP-40-03742

Subsequept Interlocutory Orders of (Former) Circuit Court Judge,
Honorable J. Midhelle Ciiilds: ’

Case No.(s):  2007-CP-40-03742
2009-CP-40-02442

Subsequent Interlocutory Order of Circuit Court Judge,
Honorable De Andrea Gist Benjamin:

Case No,: 2009-CP-40-02442
Clarerice S. GregoryY, « . « « « o o « o o o o = o« « . Appellant,
Yerses

Riley Pope & Laney, LLC, Law Firm, Attomey(s) and Couaselor(s)
at Law; Individually and Ipdividually aamed, Theodore D. Riley,
T. Lowndes Pope, LeRoy Free Laney, Nikole H. Boland, 0Of Whom
All are sued In Tieir Individual apnd Professianal Capacities,

Riley Pope & Laney, Limited Liability Contractor(s)(LLC);

AND

Heatli McAlvin Stewart, III, Individually and Individually named,
Of Wjto, Formerly Employed withi, Riley Pope & Laney, LLC, Law

Firm, AN Agent Attorney Is Sued In His Indiwvidual and
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Professional Capacities, Et Al.;
All Whom are named as Defeadants,

Of which, Riley Pope & Laaey, LLC, Is The Respondent.

APPELLANT'S NOTICE AND MOTION TO STRIKE RESPONDENT'S
MOTION FOR EXTENSION OF TIME TO FILE AND SERVE INITIAL
BRIEF AND DESIGNATION OF MATTER TO BE INCLUDED IN THE
RECORD ON APPEAL AND MOTION TO RESCIND/OR VOID THE
DEPUTY CLERK'S ORDER OF GRANTING RESPONDENT'S MOTION

COMES NOW, the Appellant, by way ttrough pro'se, aad do

- hereby, respectfully moves pursuant to the s.cC. Appellate Court

Rules, Rule(s) 208 (a)(1),(2) anda (4), Rule 240 (a),(b), (c)
(3), (e),(f) aid (g); Rule 260 (a), Rule 262 (a),(1)(2), (b),
Rule 263 (b), and Rule 267 (f), SCACR, for an Order to Strike
tiie Respondent's Motion for Thirty (30) day extensioa of time
to file and serve Initial Brief and Desigunation of Matter to
be Included in the Record on Appeal and for an Order to Rescind
and/or void tjre respective Deputy Clerk's Order, graanting the
Respondent's aforesaid motioa.

The grounds for and iaq support of this motion are set forti
herein and are of good cause, and accompanied with Appellant's
Memoraandum of Law, Affidavit in support aad othier relevaat

materials in support of Appellant's said motion, as follows:

). That, Appellant served and filed his Initial Brief Aad
Designation of Matter To Be Included in the Record on Appeal,

on/or about, August 24, 2015, under Rule 208 (a), (1), SCACR;
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2). That, Appellant enclosure of f1is Initial Brief aad
Designation of Matter, attached a pre-paid envelope requesting
the respective Clerk of Court to return to Appellant a clocked-
stamped & Filed copy, which was eiclosed, on/or about, August
24, 2015;

3). That, as of this date October 12, 2015, the Clerk's
office has not returpned to Appellant a filed copy of his Initial
Brief, Designation of Matter, Certificate of Service;

4). That, on/or about, Septémber 23, 2015, Respoadents'
counsel, Damon C. Wlodarczyk, appeared at the s.cC. Court of
Appeals Clerk's office and by via hand-delivered served and
filed Motion for Extension of Time to filé and serve Initial
Brief and Designation of Matter, requesting for thirty (30)
days extension of period, under Rule 263 (b), SCACR, on the
dead-line date timeframe, as required under Rule 208 (a) (2),
SCACR;

5). That, oa/or about, September 28, 2015, Appellant received
Respondents' Motion for Exteasion of time to file and serve
Initial Brief and Designation of Matter, from the Broad River

Correctional Facility Mailroom, by Staff, Ms. Susan F. Frye; -

6). That, on/or about, September 29, 2015, Appellant filed

afd served Notice/Motioa/Affidavit to oppose (Returgn to Motion)

Respondeats' counsel Motion for exteasion of time, etc., as
required uader Rule 240 (e), SCACR, withia ten (10) days from

tire date of service thereof;

7). That, on/or about, September 30, 2015, Appellant learned

from Rule 240 (e), SCACR, that it was a "Return to Motion,"
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and Appellaat need aot to file a motion to Oppose, thereby

Appellant filed and served a Amended Returned-Reply, Opposing

the Respoadents' counsel motion to extend time:;

8). That, during tile same time agd withian the time-frame
as required for any Opposing party to file and serve their

"Retura," Rule 240 (e), SCACR, the Deputy Clerk of Court,

Honorable V. Claire Alleg, granted Respondent's Couasel said

Motion for extension of time, by Order, opn/or about, September

30, 2015, extending Respondeat's time to file and serve Initial

Brief and Designatioan of Mattef, until October 23, 2015;

9). That, the»Deputy Clerk, respective V. Claire Allen,

did pnot have Appellant's "Retura To Motion" because it had

ot reached their office, it was in the service of the post

office, and the Deputy Clerk, Allen, "pre—maturely” and
inadvertently erred, and have aot reviewed or coansider the oppos-

-ing facts and affidavit of Appellant's Return;

10). That, in tje Appellant's Return to Respoadent's Motion,
which was filed with the Clerk's office, Appellaat edanclosed
a letter of request for the Clerk's to return a filed copy in
the pre-paid envelope, which was served oa/or about, September
30, 2015, but as of tiis date, October 175, 2015, Appellant have

Mot received a returned filed copy;

11). That, under Rule 2490 {(a), (c) (3), SCACR, Motions Aad .

Petitions Geuerally, the Rule requires for "motioas for extension

of time, of paragraph (c) (3), requires aand manidatory language
"shall" aad aot discretionary language, in pertinent parts,
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provides (3), "Where the Record on Appeal or Appendix has "aot"
been filed, or where the "facts" relied upon in support of the

motion are not contained in the Record on Appeal or Appendix,

"the parties "shall" file affidavits aad other documejnts in.

support of tjieir positions." Rule 240 (c) (3), SCACR;

12). That, oa/or about, September 23, 2015, Respoadent's

counsel said '"motion for extensiofi of time," was filed by the

Clerk's office without attaching or filing an "affidavits or

other documeats in support of their‘gggigggns, and_such acts

of both parties, the Clerk aad Respondents'iare in violation

with the mapndated language of Rule 240 (c) (3), and (g), SCACR,

and Rule 260 (a), SCACR, Rule 267 (f), SCACR;

13). That, under the provision of Rule 260 (a), SCACR, it

provides in pertineat parts, (a) Iavoluatary Dismissal and Rein-

fstatementg

"Whenever it appears that an appellant or a petitioger
fas  "failed" to comply with the requiremeats of these Rules,
thie "Clerk of Court" '"shall" issué an order of dismissal,
which "shall" have the same force and effect as an order of

the Appellate Couff, etc.;"

14). That, uader the provision of Rule 267 (f), Compliance.

Which provided, '"The Clerk of the Appellate Court "shall"
iasure compliance with this Rule before ﬂggggggggg_ggy_gagers

for filing;" This language of thie Rule is mandatory and not

discretionary, even for the Respondents in this matter;
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15). That, based upon information and belief, on/or about,

Tiwrsday aftermoon, tjie Clerk of Court, Hoporable Jeany A. Kitch-

-ings, asserteg_thqg_ghgz_(Clg;k'smofj;ge) does not require

tie Respondents' o or parties to file affidavits since the motiagn

stated tne facts and grounds upon wiiich supports the basis of

their said motioqn;

16). That; the Clerk's duties and responsibilites are of

a mnﬁisterial ity pature, whepn it is absolute, certain and

imperative, in civil actioa and protects safeqguard of procedural

due process, regarding mandated languages in Rules of Court;

17). That, oa/or about, October 08, 2015, based upopn iaform-

-ation and belief, the Respoudent's Clerk/Secretary, of tle

Riley Pope & Laney, LLC, Law Firm, asserted that their office

were open for public service ort/or about, Friday, October 02,

2015, and throughout Friday, October 09, 2015, uader the

condition of the weather;

18). That, Respoadents' had a reasonable time of an opport-
-unity to serve and file their "Reply" to Appellant's Return
to their (Respogident 's Motion), under the provisions of Rule
240 (f), SCACR, which requires a maadatory duty to act or perform

is not discretionary;

19). Rule 240 (f), SCACR, provides: "The moviag party "shall"

have five (5) days from the date of service of a "returan" to
file an original aad six (6) copies of a reply with the Clerk
aad serve oG all parties a copy of the reply. The provisiouas

of Rule 240 (c) apply to a reply."
)
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20). That, based upont iaformation and belief, the u.s. Post
Office were open for public service on/or about, September 28,

2015, through october 09, 2015;

21). That, Respoadeats' had aa maadatory duty, uader the
provisions of Rule 240 (f), SCACR, to file and serve their "Reply
to Appellaqat's Return, within five (5) days, but failed to comply

with the mandated Rule;

22). That, the Clerk of Court Hodorable Jeany A. Kitchings
aad Deputy Clerk, Honorable V. Claire Allen, are both public

officals upgder the statutory laws and both Clerk's duties apnd

respoasibilities are ministerial and they failed to perform anc)

their failure,substaotially violated Appellaat's procedural
due process whici coastitutionally calls for procedural

"protection" by making a decisioa and determination, and granting

Respondents' aa Order, before reviewing and consideriag the

procedural facts and affidavit of Appellagt's Retura to

Respondent's said motion, oa/or about, September 30, 2015;

23). That, the respective Deputy Clerk, Allen ianadvertently

erred, deaied aand deprived Appellant of an_equal protection.

of a "opportuaity" to adequately respoad to oppase a view before

a order was made, which denied Appellaat a meaaingful opportuaity

to be heard and present liis objectiogs.

WHEREFORE, for tliese foregoing reasoas hereia meation and
supportive affidavit aad memorandum, Appellaqat's prays for aa

Order of this Court to strike Respoadents' Motioa and Resciad/and




or Void the Order, which granted Respoadeqts' thirty (30) days

exteasion of time to file aad serve their (Respondeat's) Initial

Brief arid Designation of Matter.

For a further Order, siace Respoadeats' coudsel failed to

timely file their Responsive Brief aad the Clerk's office failed

to issue an order of dismissal, exercising discretioqary measure

il beiralf of the Respondents' counsel, rather exercising their

ministerial duty uader tlie mandatory laaguage withia the S.C.

Appellate Court Rules, Appellaat respectfully request aad prays

that this court dismiss Respondedats' argument aad case, aad

remand the case to the lower court for the relief sought by

the appellaat.

Richlaad Couaty,
Columbia, South Carolina
29210-4012

October 12, 2015

Respegtfully Submitted, I am
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CLARENCE S. GREGORY, #227394

C/o BROAD RIVER CORRECTIONAL INST.
MURRAY UNIT, B-WING RM. 234

4460 BROAD RIVER ROAD

COLUMBIA, SOUTH CAROLINA 29210-

APPELLANT PRO'SE

APPELLANT'S NOTICE/MOTION/AFFIDAVI
TO STRIKE RESPONDENT'S MOTION

FOR EXTENSION OF TIME/MOTION FOR

AN ORDER TO RESCIND/VOID ORDER




