STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
| R ECEIS
Appeal from Beaufort County NOY 09 2015
Carmen Tevis Mullen, Circuit Court Judge . S C COUﬁ 5 f Appeals'

STATE OF SOUTH CAROLINA,

Respondent,

EARNEST STEWART DAISE,

\ Appellant

Appellate Case No. 2013-002394

RESPONDENT’S MOTION TO ALLOW FILING ON NOVEMBER 6, 2015 AND
ALLOW FILING AS IS

The Respondent, above-named, hereby make a motion to the allow filing of the Initial
Brief of Respondent on November 6, 2015 and to allow filing of the Initial Brief of Respondent
AsIs of an 88 page merit brief in relaxation of SCACR Rule 208(5). .

The Initial Brief of Respondent was due to be filed on Friday October 30, 2015. While
working on the brief, below-signed counsel became aware that there was a missing transcript of
a pretrial hearing where at least one of the issues raised in the brief was ruled ipon which was
not provided to below signed counsel and there was no record of Appellate Defense having

ordered it. Counsel also requested copies of certain named motions in the Appellant’s

1




designation of matter that it was unable to locate either in the Clerk’s office or in its own
records The issue concerning the motion designation was resolved with opposing counsel after

business hours on Friday October 30, 2015.
The apparent missing hearing transcript was resolved on Tuesday November 3, 2015
when the 14™ Circuit Solicitor’s Office was able to locate and provide a copy of a September 26,
2013 pretrial motion hearing transcript before Judge Mullen. On information and belief, this
transcript was not in the passion of the Office of Appellate Defense It direct addresses and was
held on the issue of admissibility of the statement made by the surviving child to paramedics
¢ and includes the trial judge’s order admitting the evidence in the motion in limine. This is a
Y~ necessary part of the record. It was immediately provided to opposing counsel. At that time
| opposing counsel advised below-signed counsel that there was no objection to allow filing on
November 6, 2015 after review of the materials. Respondent request this Court grant this part of

the motion.

- Respondent also request the Court grant leave to relax SCACR Rule 208(5) concerning
the length of the briefs to allow filing of the 88 page Initial Brief of Respondent. The underlying
case was tried as a death penalty case and involves an extensive record. Although the
Appellant’s brief was 20 pages, Respondent’s counsel required 88 pages to address the seven
(7) issues included extensive alternative grounds and harmless error analysis. The Table of

Contents reveal the breadth of the issues being addressed which in many cases would each stand

alone as an issue on appeal:

RESPONDENT’S STATEMENT OF THE CASE .......oooiireeretrenenninnine s 1

STATEMENT OF THE PROCEEDINGS .......ccooiritreeeinererenieseeieiestsseesssnessses s ssesssssssessenees 3




ARGUMENTS. ...ttt seesesessre e ssasssastsassssssssssassssssssasasoss ereeerenateanes 3
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The trial judge did not abuse her discretion in admitting evidence that the two-year
old surviving child’s statement that his name was “Doug” and when asked who hurt
him said “Daddy” to the Emergency Medical Technician in the ongoing medical
emergency when the questions were to determine his level of consciousness. The
evidence was “non-testimonial” and was not a violation of the Confrontation Clause.
The primary purpose the questions were asked of the child in a medical emergency
situation after he regained consciousness to determine his responsiveness and level of
consciousness. When the only issue objected at trial concerned the Confrontation
Clause, any issue concerning admissibility under general evidence law was waived.
However, the evidence would be admissible as an “excited utterance” and “present
SENSE IIMPIESSION.” ...uverereereeererrtenreseereesseessesseeseessesseessesseessesuesssesssessteesesossssessseesssssasesns 3

"HOW THE EMT EVIDENCE WAS PRESENTED AT TRIAL ......ccccccovniniiiieiinnnnns 4

HOW ONLY THE CONFRONTATION CLAUSE ISSUE WAS RAISED PRETRIAL
AND THE ORDER ADMITTING THE EVIDENCE AND DENYING EXCLUSION....7

The evidence of the statement and necessary medical purpose at the motion hearing........ 7
Motion Argument on the Motion Was Only About Confrontation Clause ............ccceeeeueens 1

APPELLATE ISSUE RAISED CONCERNING RULE 803(4) WAS NOT RAISED OR
PRESERVED BELOW .....ccocviiiiiiiiiiiiniiinicitite ettt st se e s 12

THE ADMISSION OF THE CHILD’S STATEMENT TO THE EMT AFTER
BECOMING CONSCIOUS THAT “DADDY” HURT HIM DID NOT VIOLATE THE
CONFRNTATION CLAUSE WHERE ITS PRIMARY PURPOSE WASTO
DETERMINE THE ORIENTATION AND RESPONSIVENESS OF THE CHILD
AFTER HE RECEIVED A HEAD WOUND AND RE-GAINED CONSCIOUSNESS
AND NOT FOR ANY LAW ENFORCEMENT PURPOSE. .......ccccovviieiieeninincniicnninies 14

The primary purpose of the Paramedic inquiry was only for medical reasons.................. 17

THE STATEMENT IS ADMISSIBLE AS AN EXCITED UTTERANCE AND/OR
PRESENT SENSE IMPRESSION ........cccceevenene. eereereereeteeesteateere ettt s a et rs e s aeaaenes 20

THE STATEMENT MAY BE ADMISSIBLE UNDER THE MEDICAL DIAGNOSIS
EXCEPTION




111,

II.

The trial judge did not abuse her discretion in admitting testimony from Beaufort
County Staff Sergeant Fraser that an earlier story that witness Jamelle Simmons had
given investigators was not credible and that he had information that led him to
believe that the stories were not credible which caused law enforcement to want to
interview him again on November 18, 2009 where they received another version
after Simmons was confronted with a text Simmons sent to Daise that he was “on the
way.” This “credibility” response was not directed at whether the witness opined the
testimony Simmons gave at trial was “credible” but what led law enforcement on
November 18, 2009 to re-interview Simmons after an earlier version he had given

TREIML .ottt sttt 26
The Inconsistent Statements of Jamelle “Jay” SImmOnS.............cccvevvvererererereescnenenns 27
The “Credibility” of the Initial Police Version Testimony of Sergeant Fraser............ 31

The Testimony about the November 18, 2009 Inconsistent Statement of Simmons...32
ANALYSIS ...ttt ettt et es b e renens 34

The trial judge did not abuse her discretion in admitting evidence from a Jeanine
Mullen’s best friend that the victim was terribly afraid of appellant as state of mind
within the court’s mandates of State v. Garcia and State v. Weston as relevant evidence
where the state of their relationship was at issue. Harmless error further would be shown
where there was probative evidence that the Appellant had made a direct threat to the

victim to kill the victim and her family prior to the incident..........cccveereeererererercereeennen. 39
Standard Of REVIEW..........ceiuiveiiririeieiereretce et neseae 39
Admissibility of Victim’s Fear EVIAEnce .........ooeveueueieeeeeercreneireeeeevcveseevenens 41

HOW THIS ISSUE WAS RAISED......ccotmtireennnsirisesesenssssesesesesssesesesesesesesesseens 41

The Testimony at Trial.........cccccvivreierieeeeereeeeteerrerereeee et ese e s sesns 44

ANALYSIS ..ottt tsesesese s sss s s s s s s st ta s s tsse s s bssssnsssssssesasenes 45

The Probative Value of the Evidence Was Not Substantially Outweighed By Danger of
UnNSAIE PIEJUAICE. ...ttt ettt s e tss s sa e et sassa e e s ssesenenseneane 49

Any Error in the Admission of the Victim Being “Terribly Afraid” Was Harmless Error
in Light of the Appellant’s Admitted Statement of Threatening to Kill the Victim And



IV.

VL

When there was no motion made by the Appellant pursuant to Batson v. Kentucky, 476
U.S. 79(1986) after jury selection, the issue concerning the quashing of the challenged
subpoena is moot and a new trial is not appropriate as a remedy. Further, the trial judge
did not err or abuse her discretion in quashing the pretrial subpoenas duces tecum to the
Solicitor’s Office and Office of Prosecution Coordination to produce “all documents
regarding jury selection, including but not limited to training documents, training
agenda, manuals, policy statements or advisements and correspondence with current or
former prosecutors and circuit court judges” where the information was not relevant to
the guilt or innocence of the Appellant and there was no statute or court rule authorizing

such diSCOVery in a Criminal CASE..........eveeuvereereirerrerrereeteeeereetreseeasereeseessetesseeseessessesseesns 52
HOW THE ISSUE WAS PRESENTED.......ccootniieiteieieieeteceetete e e seesaesaessessnessesnas 54
ANALYSIS ...ttt sttt sr et e st et et e e e et e e e e es e nse e essesassessesenessansansassssnsensan 57

The trial judge did not abuse her discretion in admitting State Exhibit 49, a photograph of
the appellant on November 15, 2009 depicting the clothes he was wearing where the
photograph was relevant to connect the particular clothing with a crime and the
photograph was altered digitally to remove any potential prejudice of evidence that he
was handcuffed at the time of the photograph. Any potential error must be deemed
harmless when the defense introduced evidence that Appellant was handcuffed when he

was escorted from the Poppy Hill trailer in their opening statement and evidence......... 65
STANDARD OF REVIEW ...ttt ettt ssetses et ese e sesseeses e e e s s 67
HOW THE ISSUE WAS RAISED......cccocemiiiinirinniernicreeninienieeesnseesssessesesnsssssessnes 68
ANALYSIS ettt ettt et ses et s e et et s st st 71

The trial court did not abuse its discretion in admitting relevant photographs from the
crime scene to depict supportive evidence that there was no force break-in nor an
appearance of anything stolen at the crime scene although State Exhibits 5 and 6 revealed
unidentified items on a couch which were two boxes identified in camera as containing a
birthday cake or cupcakes which would have been related to deceased child victim’s

BITEIARY . <evvvevereersressseeeseseseeseseseesessssesesssssesesmesesesmsasesesesssessssesssssesesssesessssssssmsnsssssessessssesess 76
HOW THE ISSUE WAS RAISED AT TRIAL.....oooovoooooeeereneneresseereeeseeeseeessssseessssssesssssesess 77
PRETRIAL ..coooooooeoemnesesess e eeseeeeseeseseeseesesesesesessesesessssassss st sssssssssssssssmsssnssses 77
RELEVANT TRIAL EVIDENCE......oooovovoveeeeeeeeemeresmessmmmmsssssssssssessssssssssesssssssssssmssssssnes 79



The UNiqUE OBJECHIONT .....oveviirererrictereetee et ssassesesesesesesesssensseseseseanneneens 79

The undisturbed scene and lack of evidence of forced éntry ............................................. 80
ANALYSIS .ottt ettt s sttt b e st st ettt et be e santene 84
VII.  The Cumulative Error Concept Does Not Entitle Appellant to A New Trial .................... 86
CONCLUSION.....coittititeieeeetreneere et stsss st st e sssssssastesesssssssssasassssssssasssssssssssstassesssssesesesssnes 88

Respondent respectfully request Court grant the Respondent’s motion to relax to allow
such filing.
CONCLUSION
Respondent respectfully request the Court grant the Respondent’s motions upon a

showing of extraordinary circumstances for the request.

ant Deputy Attornéy General

November 6, 2015



CERTIFICATE OF SERVICE

I, Donald J. Zelenka, hereby certify that a true copy (S_f the Motion to extend time to file
the RESPONDENT’S MOTION TO ALLOW FILING ON NOVEMBER 6, 2015 AND
ALLOW FILING AS IS  in the above referenced case has been served upon counsel for
Appellant by depositing one copy of same in the United States Mail, postage prepaid, to each

attorney, addressed as follows:

Chief Appellate Defender
SCCID/Division of Appellate Defense 5
PO Box 11589 1oy 09 20

Columbia, SC 29211 oG Court of hppeals

A. Mattison Bogan, Esquire ’ -
Nelson Mullins Riley & Scarborough, LLP

PO Box 11070

Columbia, SC 29211

Robert M. Dudek, Esq. | R E@EEVE , \

This 6" day of November, 2015.

Senior Aggistagt )



