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INTRODUCTION

Respondents’ Petition for Rehearing is based on two assertions: (1) that the question,
whether the mortgage itself was fraudulent, was indeeci raised to the Court of Appeals; and (2)
that the argument regarding the effect of the prior fraudulent transfer, which this Court has
remanded to the Court of Appeals for a ruling, has already been answered by the Court of
Appeals.

Petitioner Sapp concedes that the question whether the mortgage was fraudulent as
between Pawleys and Kennedy Funding was raised to the Court of Appeals, but this issue has no
procedural effect on this Court’s order for remand because, as set forth Below, Petitioner wholly
agrees with this Court’s conclusion that the remanded argument was never ruled upon.

ARGUMENT

Petitioner’s argument, that the prior fraudulent conveyance rendered the mortgage void as
to Petitioner, was pled and preserved ‘as a separate, alternative issue to that of whether the
mo‘rtgage itself was fraudulent. It is this argument whic}} the Court of Appeals has not addressed
and which this Court remanded for a ruling. Under the same facts as presented here, Coleman v.
Daniel, 261 S.C. 198, 199 S.E.2d 74 (1973) and other cases cited by Petitioner consistently hold
in favor of the defrauded creditor, but the Court of Appeals never ruled on this argument, or if it
did, the Court of Appeals misapplied the precedent of Coleman.

Instead, the Court of Appeals, alluding only briefly to the Coleman line of cases, stated,
“Each of these cases involve transac>tions between close friends or family. Whereas here, the
transfer w'as between an LLC and a corporation.” (Opinion, Section II, p. 6) The court did not,
however, ascribe any legal significance to this distinction, for it has none. Instead, the court,

with no analysis or further mention of the argument regarding the prior fraudulent transfer,
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concluded Section II as follows: “Thus we find the transfer from Pawleys to Kennedy was not a

fraudulent transaction.” (Opinion p.7; emphasis added).

Likewise, at the close of the opinion, the court summarized its ruling as follows:

“Thus, because we find Kennedy’s mortgage was not a fraudulent conveyance,
we find Kennedy’s lien had priority over Sapp’s lien on the property.” (Opinion,
p-8)

These holdings are irrelevant to the priority of a defrauded judgment creditor, and this
Court properly remanded for the Court of Appeals to determine if the mortgage was rendered
void by the “the fraudulent conveyance between Will Darwin Wheeler and Pawley’s Island
North, LLC.”

The remanded argument, that the fraudulent conveyance between Wheeler and Pawleys
rendered the mortgage void as to Sapp, was mistakenly conflated by the Court of Appeals with
the argument that the mortgage was itself fraudulent. If the mortgage itself were fraudulent, that
would have been an additional ground upon which Sapp’s judgment lien would have priority.
However, even if the mortgage is deemed valid as between Pawleys and Kénnedy Funding, this
Court’s remand was proper since the Court of Appeals never properly addressed the effect of the
fraudulent transfer on the defrauded judgment creditor, Sapp. The remanded arg"ument, which
does not require proof of a fraudulent mortgage, has never been ruled on by the Court of
Appeals.

CONCLUSION

Petitioner respectfully submits that the order remanding the above referenced argument to
the Court of Appeals for a ruling should stand, or, in the alternative, that this Court should grant
certiorari for final review of that argument.
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