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This matter comes before the Court upon Defendant’s Motion to Dismiss Plaintiff's
Complaint. Defend'ant contends that the Plaintiff’s claim, and thus all putative class claims, are
time barred by the applicable statute of limitations. Having fully considered the allegations of
the Complaint in the light most favorable to the Plaintiff, the Court finds that Defendant’s

Motion should be GRANTED.

FACTUAL & PROCEDURAL BACKGROUND

On October 12, 2007, Plaintiff entered into a Retail Installmenf Sales - Contract
(hereinafter referred to as “RISC”) with Coliseum Motors for the purchase of a 2003 Chevrolet
pick-up truck, intended for Plaintiff's own personal use. (Compl. §9) This RISC was then
assigned to Defendant First Financial by Coliseum Motors, thus making First Financial a secured
party in the consumer' goods transaction. (Compl. 1 10) After Plaintiff failed to make payments,
First Financial lawfully repossessed the vehicle. (Compl. 9 11)  First Financial then sent the
Plaintiff a “NOTCE OF PRIVATE SALE OF COLLATERAL” (hereinafter “Notice of Sale™)

and accompanying letter on May 2, 2008 to advise Plaintiff of its intention to sell the repossessed



collateral. (Compl. 1 14) Plaintiff claims this Notice of Sale failed to comply with South
Carolina law. (Compl. %13) Over seven months later, on December 15, 2008, First Financial
sold the collateral. (Compl. 1 12) Plaintiff filed the above-captioned lawsuit on October 3,
2011, alleging that 1) the Notice of Sale of collateral that First Financial sent to the Plaintiff was
insufficient under South Carolina law, specifically S.C. Code Ann. § 36-9-613 énd 614, and that
2) as a result, Plaintiff is entitled to a statutory relief pursuant to S.C. Code Ann. § 36-9-
625(c)(2). (Compl. 7 14, 22, and 25) | Plaintiff, as a representative of the putative class, seeks
this recovery on behalf of putative ‘class members. (Compl. 1 18). |

Defendant First Financial moved to dismiss Plaintiffs Complaint asserting that the
Plaintiff’s claims are subject to a one year statute of limitations set forth in S.C. Code Ann. § 15-
3-570 which would render Plaintiff’'s Complaint untimely as matter of law. The basis for this
argument rests on two grounds: 1) The relief sought by the Plaintiff is in the nature of a
“statutory penalty;’ and the actjon is tixerefore governed by the provisions of S.C. Céde Ann. §
15-3-570; and 2) that Plaintiff’s sole cause of action accrued upon receipt of the “NOTICE OF
PRIVATE SALE OF COLLATERAL.” In the alternative, Defendant asserts that because this
action accrued upon Plaintiff’s receipt of the Notice of Sale, a three year statute of limitations, if
applied, still renders the Plaintiff’.s action untimely as a matter of law. |

STANDARD OF REVIEW

In considering a motion to dismiss a complaint based on a failure to state facts sufficient
to constitute a cause of action, thé court must base its ruling solely oﬁ allegations set forth in the
complaint. Spence v. Spence, 368 SC 106, 116, 628 S.E.2d 869, 874 (2006). While the
allegations must be viewed in the light most favorable to the non- moving party, the motion must

be granted if facts and inferences reasonably deducible from them show that Plaintiff could not
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prevail on an.y theory of the case. Grajz v. State Farm Auto Ins. Co., 327 S.C. 646, 491 S.E.2d
272 (Ct. App. 1997). Where the facts plead in the Complaint demonstrate that the Plaintiffs |
sole cause of action is time-barred, judgrneﬁt as a matter of law is proper at the 12(b)(6) stage.
Flateau v. Harrelson, 355 S.C. 197, 584 S.E.2d 413 (Ct. App. 2003).

LAW & ANALYSIS

L The Remedy Sought By The Plaintiff Is A Statutory Penalty

- This Court finds that the Plaintiff’s sole cause of action requests an award which should
be deemed a statutory penalty. A statutory penalty is defined as “a penal;ty imposing automatic
liability on a wrongdoer for a violation of a statute’s terms without reference to any actual
damages suffered.” Black’s Law Dictionary 1181 (8" ed. 2005) | Plaintiff seeks relief “for each

-,

class member pursuant to UCC 36-9-625(c)(2) in the amount of the finance charge plus ten

‘percent of the principal amount of the obligation applicable to that class member’s contract.”

(Compl. 7 25(c)). This statutory provision is cited as the only basis for recovery in this matter.
As the legislative comments to § 36-9-625(c)(2) note, this relief is to be awarded “in any event”
and “regardless of any injury that may have resulted.” S.C. Code Ann. § 36-9-625(c)(2) cmt 4.
Based on this language, I find that this fixed formula is not remedial in nature but rather serves
the purpose of imposing automatic liability for A“ev'ery noncompliance.” Id.

While the proposed award is base-d »on each class member’s respective contractual
obligations, this fact alone does not demonstrate that the award is remedial in nature.
Conversely, this fact exhibits only that the severity of the penalty fluctuates depending on the
finance charge in an effort deter noncompliance. | Notably, Plaintiff has not sought any actual

damages nor is there any evidence on the face of Plaintiff’s Complaint to show that cognizable

-




‘actual damages have been suffered. Rather, Plaintiff alleges only that a statute has been violated

and he is a consumer entitled to relief pursuant to that statute.

Additionally, I find that classifying the Plaintiff's desired recovery as a statutory penalty

is consistent with South Carolina law. On no less than three occasions, the South Carolina

Supreme Court has identified this exact provision as awarding a “statutory penalty.” See
Singletore v. Stokes Motors, Inc., 358 S.C. 369, 595 S.E.2d 461 (2004)(“[Plaintiffs] claimed that
they were entitled to collect the minimum statutory penalty”)'; Crane v. Citicorp Nat’l Serv.,
Inc., 313 S.C. 70, 437 S.E.2d 50 (1993)(“the Statutory penalty is evidence of the legislature's
recognition that the smal] amount of compensatory damages that may be perven in a consumer
goods repossession and sale would be insufficient to ensure creditor compliance with the Code's
provisions.”)z; Brockbank v. Best Capital Corp., 341 S.C. 372, 534 S.E.2d 688 (2000)(““a debtor
may seek to recover the statutory penalty™). Indeed, in Crane, the Supreme'Court not only
identified Plaintiff’s desired relief as a statutory penalty ;but also articulated the underlying
legislative purpose in creating the penalty provision: the minimal amount of actual,
compensatory démages available in scenarios similar to the instant matter would make

enforcement less desirable. Id. Thus, the penalty provision incentivizes compliance with South

- Carolina law by providing a larger recovery otherwise not available.

Furthermore, because S.C. Code Ann. § 36-9-625(c)(2) is based on a uniform UCC
model statute, other courts have also examined the appropriate classification of this statutory
award. In Beard v. Vanderbilt Mortg. & Fin., Inc. 2008 WL 2323235 (M.D.T. June 2, 2008), the
Middle District of Tennessee analyzed the precise scenario now before this Court. In granting

the defendant’s motion to dismiss, the court found that the putative class action, requesting relief

! Although the Court in Singleton was analyzing the provisions of former Section 9-507(1), current § 36-9-625(c)(2)
embodies nearly identical language for its provisions on recovery related to improper notice of sale.
2 Please See Footnote 1.
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" under the identical 47-9-625(c)(2) of the Tennessee Code of Laws, was seeking a statutory

penalty that subjected the plaintiff to a one year statute of limitations. In ruling on this issue, the
court found that any holding which defined 47-9-625(c)(2) as remedial would be contrary to
established Tennessee case law. Id. at 4 (“The Court cannot agree with the Plaintiff that §47-9-
625(c)(2) is primarily remedial in light of the Tennessee Court of Appeals cases describing that
section as a statutory penalty...... ?).. As previ(;usly noted, South Carolina case law is ‘equally
supportive in defining the provisions of S.C. Code Ann. § 36-9-625(c)(2) as a statutory penalty.
Based on the foregoing, 1 find that S.C. Code Ann. 36-9-625(c)(2) provides for a statutory
penalty and the controlling limitations period should be either S.C Code Ann. § 15-3-570 or §
15-3-540(2), respectively one or three years.

II. - S.C. Code Ann. § 36-2-725(1) Is Not Applicable To Plaintiff’s Claims.

Although Plaintiff contends that the timeliness of this matter should be dictvated by the six
year statute of limitations found in S.C. Code Ann. § 36-2-725, the Court finds this argument
unavailing for a variety of reasons. First and foremost, the explicit language of that statute limits
its application to cases where a breach of contract for the sale of goods is at issue. Plaintiff has
not plead a breach of contract cause of action nor does he allege any contract having ever been
breached. This Court finds that the Plaintiff may not now invoke the benefits and protections of
cause of action that has not been plead.

Secondly, the instant matter concerns the sufficiency of a notice of sale prior to the
disposition of collateral. ~Therefore, this case deals entirely with Article 9°s provisions
concerningA secured transactions. Article 2s provisions pertaining to the sale of goods are

wholly irrelevant to any allegation set forth in Plaintiff’s Complaint.



Lastly, to the extent § 36-2-725 could otherwise be applied, this Court finds that general
rules of statutory construction prevent the application of the six year statute of limitations. One
of the universal maxims of statutory construction is that a specific statute prevails over a more
general one. Mims v. Alston, 312 S.C. 311, 440 S.E.2d 357 (1994). Having found the Plaintiff’s
desired recovery is in fact a statutory penalty, both S.C. Code Ann. § 15-3-570 and S.C. Code
Ann. § 15-3-540(2) speak more directly to the actual allegations in this lawsuit. Wherefore,tthe

Court finds § 36-2-725 to be inapplicable to the instant case.

HI.  PlaintifPs Complaint Is Time-Barred Under Either a One Year or Three Year
Statute of Limitations

Having found that the recovery which Plaintiff seeks is a statutory penalty, the sole
question remaining before this Court is whether the provisions of S.C. Code Ann. § 15-3-570 or
S.C. Code Ann. § 15-3-540 controls the limitations period in this matter. Both statutes pertain to

actions seeking a penalty and provide a one and three year statute of limitations respectively. §’s

15-3-570 and 15-3-540 provide as follows:

S.C. Code Ann. § 15-3-570

“An action upon a statute for a penalty or forfeiture given, in whole or in part, to any

person who will prosecute for it must be commenced within one year after the
commission of the offense.”

S.C. Code Ann. § 15-3-540

“Within three years”
“(2) An action upon a statute for a penalty or forfeiture when the action is given to the

party aggrieved or to such party and the State, except when the statute imposing it

prescribes a different limitation.” } .

While either statute might be reasonably applied to this matter, the Court need not decide

this inquiry as Plaintiff’s cause of action accrued upon receipt of the alleged noncompliant
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Notice of Sale and either statute would therefore serve as a bar to Plaintiff’s recovery. As

" demonstrated by Plaintiff’s Complaint, Plaintiff received the alleged unlawful Notice of Sale on

or around May 2, 2008,and did not file suit under October of 2011, more than five months after
the longer statute had run.

For purposes of § 15-3-570, the statute specifically informs that the commission of the

offense serves as the date of accrual. Undoubtedly, since Plaintiff alleges that the Notice of Sale

failed to comply with South Carolina law, the offense in this case occurred upon delivery and
receipt of that Notice of Sale, and under § 15-3-570, the statute would begin to run in May of
2008 and expire in May of 2009. Plaintiff’s Complaint does not allege that the sale of the
repossessed vehicle violated any provision of South Carolina law and no offense was alleged to
have occurred upon disposition in December of 2008. Without question, the only offense which
Plaintiff alleges concerng_ the adequacy of the notice provided prior to sale. |

While § 15-3-540(2) does not specifically delineate a date of accrual, I find that the
alleged commission of the offense should similarly serve as the commencement Ofﬁm year
statute of limitations found in § 15-3-540. ‘Uﬁlike an action for actual or compensatory damages,
Plaintiff’s action for a penalty focuses on a specific act of non-compliancé by the Defendant that
awards automatic relief. The right to bring the action and thus the proper dz;te of accrual should
be determined by the date on which that alleged noncompliance occurred. However, this date of
accrual would also coincide with the date on which the Plaintiff either knew or should have
known that a violation had dccurred.

Furthermore, I find that the legislature intended §’s 15-3-570 and 15-3-540 to have

similar dates of accrual. Both govern actions for a statutory penalty and are nearly identical in

language but for the length of the limitations period. Given that the legislature specifically

/\/



enumerated the date |of accrual ﬁoi} penalty actions under § 15-3-570 to be the date of the

commission of the offense, this .C
accrual for penalty actlions under §
For the foregoing reasons,

class claims, are time-parred and D

Charleston, South Carplina

Uprlo 29, 243

|
D%m sees no logical purpose in creating an alternative date of

|
15-3-540(2).
[ find and hold that the Plaintiff's claims, and thus all putative

efendant’s MOTION IS HEREBY GRANTED.

Mg

The Ho rable StepﬂameP McDonald
Circujt Judge
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THIS MATTER COMES BEFORE THE COURT upon Plaintiff’s Motion to
Reconsider. On April 29, 2013, this Court granted Defendant’s Motion to Dismiss
Plaintiff’s Complaint on the grounds that Plaintiff’s claims, and thus all putative class
claims, were time barred by the applicable staFute of limitations. On May 7, 2013, the
Plaintiff filed the instant Motion arguing that the Complaint was timely. On October 23,
2013, a hearing was held for the instant Motion. For the reasons set forth below,

Plaintiff’s Motion to Reconsider is hereby DENIED.

/ FACTUAL & PROCEDURAL BACKGROUND
#On October 12, 2007, Plaintiff entered into a Retail Installment Sales Contract
(herei;laﬂer referred to as “RISC”) with Coliseum Motors for the purchase of a 2003
Chevrolet pick-up truck,{intended for Plaintiff’s own personal use. (Compl. §9) This

RISC was then assigned to Defendant First Financial by Coliseum Motors, thus making
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First Financial a secured party in the consumer goods transaction. (Compl. 1 10) After
Plaintiff failed to make payments, First Financial lawfully repossessed the vehicle.
(Compl. 9 11)  First Financial then sent the Plaintiff a “NOTCE OF PRIVATE SALE
OF COLLATERAL?” (hereinafter “Notice of Sale”) and accompanying letter on May 2,
2008, to advise Plaintiff of its intention to sell the repossessed collateral. (Compl. T 14) -
Plaintiff claims this Notice of Sale failed to comply with South Carolina law. (Compl. 1
13) Over seven months later, on December 15, 2008, First Financial sold the collateral.
(Compl. 1 12) Plaintiff filed the above-captioned lawsuit on October 3, 2011, alleging
that 1) the Notice of Sale of collateral that First Financial sent to the Plaintiff was
insufficient under South Carolina law, specificall.y S.C. Code Ann. § 36-9-613 and 614,
and that 2) as a result, Plaintiff is entitled to a statutory relief pursuant to S.C. Code Ann.
§ 36-9-625(c)(2). (Compl. 1 14, 22, ‘and 25). This statutory provision constitutes the sole
alleged remedy sought by the Plaintiff. 'Plaintiff, as a representative of the putative class,
secks this recovery on behalf of putative class members. (Compl. 1 18).

Defendant First Financial moved to dismiss Plaintiff’s Complaint asserting that the
Plaintiff’s claims are subject to a one-year statute of limitations set forth in SC Code
Ann. § 15-3-570, which would render Plaintiff’s Complaint untimely as matter of law.
The basis for this argument rests on two grounds: 1) that the relief sought by the Plaintiff
is in the nature of a “statutory penalty” and the action is therefore governed by the
provisions of S.C. Code Ann. § 15-3-570; and 2) that Plaintiff’s sole‘ cause of action
accrued upon receipt of the “NOTICE OF PRIVATE SALE OF COLLATERAL.” In the
alternative, Defendant aSserts that because this action accrued upon Plaintiff’s receipt of

- 10 -



the Notice of Sale, the three-year statute of limitations set forth in S.C. Code Ann. § 15-3-
540, if applied, still renders the Plaintiff’s action untimely as a matter of law.

This Court granted First Financial’s Motion to Disrﬁiss, finding that Plaintiff’s
claims seek recovery which is in the nature of a penalty, and that because the Plaintiff’s
action accrued upon receipt of the alleged unlawful Notice of Sale, both the one-year
statute of limitations found in § 15-3-570 ;md the t.h‘ree—year statute of limitations found
in § 15-3-540 would render Plaintiff’s Complaint untimely as a matter of law.

Pléintiff moved to reconsider this Court’s Order contesting both findings: that
§ 36-9-625(c)(2) is a penalty provision and that the action accrued upon receipt of the
alleged defective Notice of Sale. For the reasons set forth below, the Court reaffirms its

finding that the Plaintiff’s Complaint is untimely as a matter of law.

LAW & ANALYSIS

L The Remedy Sought by Plaintiff is a Statutory Penalty

Although conceding that the statutory award he seeks is to be given to a plaintiff
“even in cases where [that] consumer can demonstrate no loss,” Plaintiff nonetheless
argues that § 36-9-625(c)(2) is intended to be remedial and compensatory in nature. (See
Plaintiff’s Motion to Reconsider at p. 2). I conciuded that § 36-9-625(c)(2) awards é
statutory penalty because 1) our Supreme Court has depicted it as precisely such on no
less than three occasions and 2) the Legislative comments to this exact subsection

specifically inform that plaintiffs are entitled to this formulaic award “regardless of any
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injury that may have resulted.” Crane v. Citicorp Nat’l Serv., 313 S.C. 70, 437 S.E.2d 50
(1993); Brockbank v. Best Capital Corp., 341 S.C. 372, 534 S.E.2d 688 (2000); Stokes v.
Singleton, 358 S.C. 369, 595 S.E.2d 461 (2004); S.C. Code Ann. § 36-9-625(c)(2) cmt. 4.
In light of this Legislative commentary on the nature of the statute, I find that § 36-9-
625(c)(2)’s award squarely satisfies the definition of a “statutory penalty.” Black’s Law

Dictionary 1181 (8" ed. 2005)(a “statutory penalty” is defined as “a penalty imposing

~automatic liability on a wrongdoer for violation of a statute’s terms without reference to

any actual damages suffered.”) This direct and controlling authority resolves any
ambiguity which might otherwise be derived from the statutory language itself.

Plaintiff argues that our Supreme Court has imprecisely chosen its words in
categorizing 36-9-625(c)(2) as a penalty provision, citing an Ohio federal district court
opinion in support of his argument. See Jenkins v. Hyundai Motor Financing Co., 389
F.Supp.2d 961 (S.D. Ohio 2005). A careful examination of Jenkins, however,
demonstrates that the court’s analysis fails to support Plaintiff’s current argument. In
Jenkins, the district court spoke not only to Ohio’s §9.625(C), the companion statute to
S.C. Code Ann. § 36-9-625(c), but also to Ohio’s §9-625(B), whose contents are also
found in the South Carolina consumer code statutory scheme at S.C. Code Ann. § 36-9-
625(b). As the Plaintiff’s quotations from Jernkins reveal, the court’s commentary
concerning actual or compensatory damages being recoverable by a consumer/plaintiff in
these type of actions refers to § 9-625(B), a statute which has no bearing on Plaintiff’s

allegations and was never cited as a basis for relief in this case. Rather, Plaintiff seeks an
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award under § 36-9-625(c)(2) only. The Jenkins court merely identified that Ohio
companion statute as a “minimum statutory amount,” and not as a provision awarding
actual damages.

While plaintiffs alleging inadequaté notice of ‘the disposition of collateral might
choose to pursue relief under both subsections, they must be first be able to demonstrate
the existence of actual damages, a prerequisite which Plaintiff’s Complaint does not
meet. Wherefore, in accordance with South Carolina case law, the Court finds Plaintiff’s
desired relief to be a statutory penalty. |

In furtherance of Plaintiff’s novel position, he also cites to case law outside the
scope of the issues before this Court. Sée e.g., Smith v. Eagle Const. Co., Inc. 282 S.C.
140, 318 S.E.2d 8 (1984); Edwards v. State Law Enforcement Div. 395 S.C. 571, 720
S.E.2d 462 (2011) These opinions do not address, concern, or even reference § 36-9-
625(c)(2) or any UCC provision, nor do they discuss statutory penalties.

The first case cited, Smith v. Eagle Const. Co, addresses a Worker’s Compensation
claimant’s right to lifetime benefits under a post-injury enacted statutory amendment.
The question before the Court was whether thé amendment could be applied retroactively

or prospectively only. In determining that issue, the Court discussed the “remedial”

- nature of the amendment only so as to asses if it were proper for retroactive application.

Quite clearly, the Court was speaking of “remedial” only in the sense of a change in the
law related to an individual’s existing legal rights. The second case cited, Edwards, is a

criminal matter concerning the application of an amended sex offender registration law to
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a pardoned but coﬁvicted sex offender. Again, the Court discussed the “remedial” nature
of a statutory amendment in the context of a change in existing law affecting vested
rights. Neither opinion discusses the nature of civil dahages being awarded by a statute,
the principal question before this Court.

In essence, Plaintiff asserts that becaﬁse § 36-9-625(c)(2) provides a private cause
of action for plaintiffs, it creates é “new remedy for an existing right” and is therefore a
compensatory statute. Under this theory, however, any and all statutes which grant a
private cause of action would have to be deemed “remedial” simply by virtue of creating
a basis for a lawsuit. I find that, to the extent such a generic definition could be applied,
it w:ould reﬁder both S.C. Code Ann. § 15-3-540(2) or § S.C. Code Ann. § 15-3-570
meaningless because no cause of action could ever qualify as a arising “under a statute
for a penalty.”

S.C. C0d¢ Ann. § 36-9-625(c)(2), is “remedial” only in the broad sense that it
allows a Plaintiff to recover an award due a defendant’s noncompliance with S.C. Code
Ann. §§ 36-9-613 and 614. However, its Legislative purpose, as 'noted by Brockbank, is
“to ensure creditor complliance” under a fixed calculation of recovery even where no

injury or damages exist; thus, it provides for a statutory penalty. Brockbank, 341 S.C. at

| 385, 534 S.E.2d at 695. Therefore, the limitations period in either S.C. Code Ann. § 15-

3-570 or S.C. Code Ann. § 15-3-540(2) must apply to Plaintiff’s claims as he seeks a

penalty award in this matter.
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IL.  Plaintiff’s Sole Cause of Action Accrued upon Receipt of the Notice of Sale
and is therefore Time-Barred under Either S.C. Code Ann. § 15-3-570 or S.C.
Code Ann. § 15-3-540(2)
The two statutes which might arguably establish the time limitations period for

Plaintiff’s claims set forth the following:

S.C. Code Ann. § 15-3-570

“An action upon a statute for a penalty or forfeiture given, in whole or in part, to
any person who will prosecute for it must be commenced within one year after the
commission of the offense.”

S.C. Code Ann. § 15-3-540(2)

“Within three years”

“An action upon'a statute for a penalty or forfeiture when the action is given to the

party aggrieved or to such party and the State, except when the statute imposing it

prescribes a different limitation.”

This Court finds that because Plaintiff’s only allegation of noncompliance relates
to the adequacy of the “Notice of Sale,” the “commission of the. offensg” under § 15-3-
570 took place in May of 2008 upon receipt. Indeed, Plaintiff>s Comi)laint alleges that
because Defendant’s Notice of Sale was insufficient under South Carolina law, Plaintiff
is entitled to relief. Based on the allegations pled, I find that the “offense” allegéd in this
matter is in fact the inadequacy of the “Notice of Sale.” A review of Plaintiff’s
Complaint demonstrates that Plaintiff does not challeﬁge the manner or method of the
sale of collateral except for the fact that proper notification of that sale is alleged to have
not occurred.

I a{so find the date of accrual under § 15-3-540(2), if applicable, to be May of

2008 as well. Thus, Plaintiff’s Complaint is time-barred under either statute. This Court
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finds that the commission of the offense is the operative date of accrual under § 15-3-
540(2) for several reasons. First, the striking similarities in the § 15-3-570 and § 15-
3540(2) evidence a Legislative intent for an action under either section to accrue at the
time of the commission of the offense; and 2) because Plaintiff’s action is based on a
specific act of noncompliance and Plaintiff’s entitlement to relief is based on that act of
noncompliance (not on actual damages), Plaintiffs action accrues as soon as the statute’s
provisions are allegedly violated i.e. when the insufficient “Notice of Sale” is received.
Additionally, this Court finds the Eighth Circuit Court of Appeals’ holding in
Rashaw v. United Consumers Credit- Union, 685 F.3d 739 (8" Cir. 2012) tov be
persuasive. In Rashaw, the Court found that receipt of the Notice of Sale should in fact
serve as the date of accrual in consumer actions regarding the sufficiency of notice of

diSposition of collateral. In affirming the lower court’s dismissal of the plaintiffs claims,
the Court noted the following:
We therefore affirm the district court's dismissal of the Mo UCC claims because

we agree that these claims clearly accrued when plaintiffs received the allegedly
facially deficient collateral disposition notices.

(emphasis added). The Court was interpreting a Missouri statute that is nearly verbatim
to S.C. Code Ann. § 15-3-540(2), which Plaintiff claims is the more appropriate statute if

this Court finds § 36-9-625(c)(2) to'award a statutory penalty. 7
L

I find Plaintiff’s argument that the date of accrual should be the date \ofg"he sale of
collateral to be unpersuasive. Plaintiff argues that while the sufficiency of the Notice of
Sale is controlled by § 36-9-613 and 614, the requirement of notice itself is mandated ﬁy-

§ 36-9-611. Plaintiff contends that this subsection, entitled “Notice before disposition of
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collateral,” mandates “reasonable notification,” has been violated in this action, and
contemplates only scenarios where a sale takes place. Plaintiff therefore claims that a
sale is a “necessary antecedent event” which triggers the right to recovery.

First and,foremost, S.C. Code Ann. § 36-9-610 outlines the yarious requirements
for proper disposition and sale of collateral. In his Complaint, Plaintiff does not contend
that this subsection was violated nor even make reference to it. Therefore, the sale itself
cannot be the “offense” that is alleged to have occurred based on the allegations pled.
Instead, Plaintiff’s Complaint takes issue with the contents of this Defendant’s Notice of
Sale. The only provisions which control the contents of that Notice are found in § 36-9-
613 and § 36-9-614, and these subsections are violated when an inadequate Notice of
Sale is provided.

For the foregoing reasons, the Court finds that the Plaintiff’s claims, and thus all

putative class claims, are time-barred. Plaintiff's MOTION TO RECONSIDER .IS

HEREBY DENIED.

IT IS SO ORDERED.

Charleston, South Carolina

QZ aeh |3 2014
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STATE OF SOUTH CAROLINA

) : :
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) o
Case Number: 2011-CP-10-"/ (p(y
OTHA DELANEY, Individually and on )
behalf of all others similarly situated, ) 3
)  SUMMONS X e =
Plaintiff, ) | P 8
’ ) | 2
vSs. ) i o¥ &
S
FIRST FINANCIAL OF CHARLESTON,) ‘ ez =
INC., ) = I
) L9 e
Defendant. )

TO THE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
a copy of which ié herewith served upon you, and to serve a copy of your Answer to the said
Complaint on the plaintiff or his undersigned attorney at 1214 King Street, Beaufort, South
Carolina, within thirty (30) days after service hereof, exclusive of the day of such service, and if you

fail to answer the Complaint with the time aforesaid, judgment by default will be rendered against

you for the relief demanded in said Complaint.

Grahaw E. Haévkmsén7
800 Wappoo Road
Charleston, SC 29407 .
843-225-7565

hawkinslawfirm@aol.com

Beaufort, South Carolina

October J 2011
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) ‘
Case Number: 2011-CP-105") | Lo (p
OTHA DELANEY, Individually and on )
behalf of all others similarly situated, )
) CLASS ACTION COMPLAINT
Plaintiff, )
)
VS. ) ] - r:"?.
) T efE S
FIRST FINANCIAL OF CHARLESTON,) \ Egm 2
INC., ' ) L ET L
‘ D) L2
Defendant. ) }‘, ' 8% Z
%7 T
=" S XY
_ : 5
Plaintiff OTHA DELANEY (“Delaney”) brings this Class Action Complaint against FIRST

FINANCIAL OF CHARLESTON, INC. (“First Financial”) on his own behalf and that of.all others
similarly situated, seeking declaratory, injunctive and monetary relief to remedy First Financial’s
unlawful noncompliance with the notice requirements of the South Carolina Uniform Commercial

Code.

INTRODUCTION

1. Provisions of the South Carolina Commercial Code, §§36-9-600 through 9-635

(hereinafter referred to by section number only, or as the “UCC”) form a comprehensive scheme

governing, infer alia, the disposition by a repossessing secured creditor of a consumer’s repossessed

collaterakl.w‘

)

2. % These provisions require a creditor, prior to disposition of repossessed collateral, to

~

send a notice which provides a consumer with specific information about the proposed disposition.

3. When First Financial repossessed its borrowers’ cars, it sent them form notices which

failed to provide required information.

- 19 -

ERIE



4, First Financial failed to send plaintiffand similarly situated South Carolina consumers
a disposition Notice that complied with the requirements of the law.
PARTIES
5. Defendant First Financial is a South Carolina corporation with its principal place of
business in Charleston, South Carolina. At all times material hereto, First Financial was engaged
in the business of providing financing to purchasers of automobiles in South Carolina.
6. Plaintiff Otha Delaney is an adult residing at 112 Mill Road in Jacksonville, North
Carolina.
JURISDICTION AND VENUE
7. This court has jurisdiction over the parties and the subject matter of this action.
8. Venue lies in this county pursuant to §15-7-30(E)(1), South Carolina Code of Laws,
1976 as amended, in that defendant’s principal place of business at the time the cause of action arose
Qas Charleston County. |
FACTUAL ALLEGATIONS AS TO DELANEY
9. On or about October 12, 2007, plaintiff entered into a Retail Installment Sales
Contract (“RISC”) for the purchase of a 2003 Chevrolet pick-up truck for personal, family or
household use. The cash price for the vehicle was $9,399.50. The finance charge (credit service or
time/price differential) was $4,405.92.
10. The RISC was simultaneously assigned to First Financial by the seller of the vehicle,
Coliseum Motors, making First Financial the secured party within the definition of that term in the
UCC, §36-9-102(a)(72). A true and correct copy of the RISC is attached as Exhibit A.

11. - Subsequently First Financial caused the vehicle to be repossessed.
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12. Upon information and belief, on or about December 15, 2008, First Financial entered
into a contract for the sale of the vehicle, thereby terminating any right on the part of plaintiff to
redeem the vehicle, i.e., “disposing” of the vehicle. A true and correct copy of the Affidavit for
Repossessed Vehicle (DMV Form 4034) is attached as Exhibit B.

13. Prior to First Financial’s disposition of the collateral, no notice of disposition
complying with the requirement of §§36-9-613 and 614. had been sent to plaintiff.

14. Prior to disposition of the vehicle on or about May 2, 2008, First Financial sent a
document titled “NOTICE OF PRIVATE SALE OF COLLATERAL” to plaintiff in an apparent
attempt to comply with §§36-9-613 and 614 of the UCC. The notice is attached as Exhibit C.

15. Plaintiff is informed alld belie‘ves that.Exhibit Cisa form notice utilized by First
Financial which was sent to numerous residents of South Carolina in an attempt to comply with
§§36-9-613 and 614 of the UCC.

CLASS ALLEGATIONS

16.  All previous allegations are hereby realleged as fully as if restated in their entirety.

17.  Upon informatio.n and belief, First Finapcial had disposed of motor vehicles serving
as collateral after send\ing the above form notice to consumers in the State of South Carolina in other

transactions, with iny the names, the dates of the RISC, and the particulars of the vehicle involvgd

varying from form to form, with the identities and number of such consumers being known only to

~ First Financial.

18. Plaintiff seeks to represent a class of similarly situated consumers. The class is

composed of all South Carolina residents:

a. who were parties to a RISC in which First Financial was the secured party;

b. who had theirmotor vehitle repossessed in South Carolina by First Financial
or its agents; y
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C. who were sent a notice of disposition of collateral prior to disposition by First
Financial in substantially the same form as Exhibit C;

d. whose collateral was “disposed of” ;

e. against whom First Financial has not obtained a deficiency judgment as to
such RISC;

f. who have not provided First Financial with a written waiver of the right to

notice of disposition following default;

g. who have not filed an action against First Financial based on a violation of
the notice requirements of the UCC;

h. whose statutory damages calculated according to §36-9-625 exceed $100;and

i. who have neither filed a Chapter 7 bankruptcy nor obtained a discharge in
bankruptcy applicable to any obligation owed to First Financial arising out
of the RISC.

19.  Plaintiff is informed and believes that Exhibit C is a pre-printed form notice of
disposition used by First Financial in an unsuccessful attempt to comply with the requirements of
§§36-9-613 and 614, in numerous transactions involving its repossession of motor vehicle collateral
ip South Carolina.! Accordingly, the members of the proposed class are so numerous that joinder
of all members is impracticable.

20. There are questions of law and fact common to the class which predominate over any

questions affecting only individual class members. The principal common issues with respect to the

' Since 2001, First Financial has been a creditor in almost 200 bankruptcy cases in the Federal

District of South Carolina according to records available on the Public Access to Court Electronic
Records website. Based on the experience of plaintiff’s counsel in over a decade of litigating similar
UCC notice cases, these numbers suggest accounts significantly in excess of that necessary to establish
numerosity (50-100 accounts). Inasmuch as defendant is uniquely situated to address this issue, plaintiff
submits that, at a minimum, discovery on the issue ought to be permitted. See, Griffin v. Harley
Davidson Credit Corp., Slip Copy, 2010 WL 233764 (D.S.C. 2010) (“[D]istrict courts in this circuit have
concluded that plaintiffs are generally entitled to pre-certification discovery to establish the record the
court needs to determine whether the requirements for a class action suit have been met.”) (Internal
citations omitted.)
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class are whether Exhibit C complies with the UCC; whether the failure to send compliant notices
entitle class members to statutory damages as provided for by §36-9-625; whether the transactions
involving Firsf Financial and class members were “consumer transactions” within the meaning of
the UCC; whether failure to provide compliant notice of disposition of collateral deprives First
Financial of its right to deficiency claims against class members, and others.

21. Plaintiffis a membgr of, and his claims are typical of those of, the class he seeks to
represent, and he will fairly .and adequately protect and represent the interests of the class. To that
end, he has engaged the services of counsel with extensive experience in the issues involved in this
litigation — both the substantive UCC issues and the Rule 23 class action procedural issues. Finally,
there are no conflicts or adversary interests between the claims of plaintiffas class representative and
the claims of the i)roposed class, nor do class counsel have any interests in conflict with the interests
of the class.

22.  Plaintiff is informed and believes that his RISC is typical of the RISCs of class
members. As noted above, the cash price for his vehicle was $9,399.50, and the finance charge was
$4,405.93. According to §36-9-625, his statutory damage award would be not less than $5,345.00.
Plaintiff submits that the claims of class members will exceed $100.00 each.

| INDIVIDUAL AND CLASS CAUSES OF ACTION
23.  All previous allegations are hereby realleged as fully as if festated in their entirety.
24.  Before a creditor may sell, enter a contract for sale, or otherwise dispose of a
repossessed vehicle, the UCC requires that it send the borrower “a reasonable authenticated

notification of disposition.” UCC §36-9-611(a)(1).
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25.  First Financial disposed of plaintiff’s and class members’ motor vehicle collateral
without first having provided notice of its proposed disposition, in compliance with applicable
sections of the South Carolina UCC. |

PRAYER FOR RELIEF

WHEREFORE, plaintiff respectfully prays for relief as follows:

A. For an Order certifying this case as a class action pursuant to Rule 23 of the South
Carolina Rules of Civil Procedure;

B. For an order preliminarily and permanently enjoining First Financial from engagmg
in the practices challenged herein;

C. For statutory damages for each class member pursuant to UCC §36-9-625(c)(2) in the
amount of the finance charge plus ten percent of the principal amount of the

obligation applicable to that class member’s contract;

D. For a declaration that First Financial is barred from collecting a deficiency against
class members;

E. For pre-judgment interest to the extent permitted by law; and

F. For such other and further relief as the Court may degyn just and proper.

1214 King Street

Beaufort, SC 29902
843-521-1580
843-521-1590 fax
philip.fairbanks@gmail.com

L7

Frederick M. Corley

Law Office of Frederick M. Corley, Esq., A.
P.O. Box 2265

Beaufort, SC 29901

843-524-3232

843-525-9442 fax

reorley(@islc.net
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A

Gratigat E. HAwkins, 111
800 Wappoo Road
Charleston, SC 29407
843-225-7565
hawkinslawfirm@aol.com

Beaufort, South Carolina

October é , 2011
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RETAIL INSTALMENT CONTRACT
* hove ‘adov pusthured from Seller, on a total sole price basis, undes the terms and provisians of this ACCOUNTNO. __. -
ngizemenl, The folow ng property whith 1 accepled ic in preseat condings ond receipt ot which is . .
ochnowledged: DATE CROHDBEE o, -0l
sUvER o } . . CREDITOR ] . W ]
Nome . {11 MHRVIN DELANCY (SEUEN Noma | LR JRELHY MO 13HG
'M.b:nd . . e gdogm Nuymber ond N ey o . _
Seaer | B28 H1ILHING POST RD “uves 4991 IMIMCHESIER RO
City, S100e ot T . - TP oot Cuy, Stan ] -~ 1% COOL
ond Ip Cade | CHANLESTON, 8L 29414 ond Zip Code | N, CHARLEGTON, SC &9418
NEw NC SERIES NAME MOI0R VEn —Body Typu (i IDEN NIFIC A1ION MO,
PROPERTY Lg;o YEAR AND MARE Cny {Alo "No." il oppluable; v["n“_‘hl’::‘:!??\:z:z .‘EEE.. ‘ 18e010) 4;4 ‘M(‘)lol :ooj o
USED 2Wwel CHEV 1908 s - 1GCEC L AXa 3 e s
EQUIPMENT INCLUDED
MOTOR VEMCLE RECREATIONAL VERICLE
O rodie ] Vinyl Top O av Cond, O ai Cong. Unit{s) O fange 0 Reliigerator
O dute Trans. R s Speed Trans. . D 4 Speed Tram. D Furniture {As per Mig. fiaor plan) D Awnings
.D__$_§p'qd Teans, {0 Powe: brokes D Power Stesring O Other .. —_— K
Tiode-in: (Year and Model) IS _CHEVRIOLEY SILUERQDE . The ollowonce for the rode-in is ot follows: Gross L W 7V W, Y R
Amount swing § 4 + 4004, 79 . Net § J379.25 Amount awing an irade-n 1o be paid by {B)6eller [m] Buyor.
Property to be kept in County of CHAM—EBIW at my uBovt address ynless o dilierent address interied hete _ — e — e

DESICNATION OF PARTIES: As used in the dacument, the words “I", "Me”. and "My rater to Buyers, jointly and severally, and the words “You" and "You:" -efar o Seller or Holdes if this
Contruct is aislgnad.

INSURANCE
1 understand thot the purchuse of Credlt Lie ar Credit Life ond
Crodit Accidant and Health insvrance Is not required. | understand

ITEMIZATION OF AMOUNT FINANCED

{unthes that anly the Sollowing forms of credit insuronce are of. V. Cah Price of Moter Vehicle {including Soles Tus) ’ 5_&_'4"_':':_1}&4_.
{ered and that the seller ond’ar assignes of this controct moy pro-
i1 (rom its sale | coasent 1o this and hoving fire! exominad the 2 tess Downpoymt;r;"g oya 75,1 Py
cost of 10id Intvronce, o4 Indicated herein, tresly oad voluniarly |Ccsh-——..—'_""?ﬂmdc-m “,_5__';‘5}.. e e S_‘_ﬁu
slect to purchase the lollowing covaroges: 3. Unpaid Balance of Cosa Price (T minus 2000, v oo Lol . Ty 297%. W

Single Life Cradit LIt tneurance for e
=} term of toniract on First Buyer 4. Amounts Pa«d 10 Orhars on My Beholf

signing below at a Costat ... ........ S__——.-_N_L‘.‘_ a.) Premium 1o Cradit Lite Ins,. Co. .0ovvvee e o o, ,S___Em_

L T, b.) Premium to Cradit Accident & Healthins. Co. .. ..........§ N/Q

) Joint Life Cradit Life Insuranca tor ‘ :

term of cortroct ot o Cost of ...,..... S___Nﬂ c.} PK“xm;xam B-J f!lx wae SM

' d.} To Public Officials tor Cenlificote of Tile fwey . ....... s cn.

Credit Accident ond Health Insurance . . . N/R
D lor term of contract oa Pirst Buyer e.} Ta Public OHicials tor Recording & Releaning Fees....... .5, :

tighingata astol . .. ..,... ...§ _—HLB_ f.} To Public Officioli lor Documeniory Stomps .. b N/B
Credit lite and Credit Accident ond Heolth {nwrance (it g) To
elected) 10 ow istved by: For [ N/#

Total hams 4 (a} + (b) = (¢ (d} + (¢} + (1} ~ (@) U Y Mk, 00|
5. Amount Fimanced (3 plun 41 o.en L. Lol S._f.ﬂw

Name ol Insurse
Iunderstand that | am required 10 havs Physical Domage Insurance on the property; howaver | have the

right 16 choase the agent or company through which Physical Damage Insurante is 10 be obtained. The

Home Otfice Address of Insurer total cost of such invurance, if obroined thraugh You, v § N/ for o 1erm of
months fram the date hereal, lor the tollowing coverages:
Dared {10 bw completad by Buyar) O Comprehensive Coverage (3 Ffice & Brood Formr Theit
Os. Ded. Collision {7 Combined additianal Coverage
Signature of Suyer 10 be insusec under alther form of O rawing & Lakor Couy O venoor's Single tnieren
Crodit Lile insurance ond Credit Accident and Health 0 Ower

Insuronce (H elocted)
IF PHYSICAL DAMAGE INSURANCE NQT INCLUOED HEREIN, | NAYE PURCHASED SAME FIOM:

Sgnciure of non-insured Buver (if single jite guthorized) Agent’s Nome
at co-intured ynder Joint Lile Credit Lile Insuronce Acent
{but only i joint Jite outhorized; genr’s Addrews =

(NOTE: I insurance elected. oll Buyers ara 16 authorize | MNoame af Insurance Company

[

]

EXHIBIT
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insuronce. |

CANCELLATIC %z 1 may within 30 doys af this dote cancel oll in 5636041 IMECHANICAL BREAKDOWN INSURANCE/EXTENOED SERVICE CONTRACT
surance wlected above by raturning cll cortilicores 10 the Assignes

namad balew The cost of concatlad insurance will be cetundad or | 1 hove the option of elecling ine tollowing:

credited to my aceount. ) Mmechanical Breakdawn Imwionce [0 &xtended Service Contract at o cost of [ S YR L )
b My acCo . .
INSURANCE AGAINST L'AB".'TY FOR furnishad thiough ; foro term ol . months.

(NAME OF SOMPANY)

BOD"'Y lNJURY OR FROPERTY DAMAGE | haraby wlect the obove insuronta/controct,
TO OTHERS IS NOT INCLUDED IN THIS
TRANSACTION. - BUYER SUYEA

DISCLOSURES REQUIRED BY FEDERAL LAW

ANNUAL ' FINANCE CHARGE Amovunt Financed I Tota! of Poyments Total Sale Price
The dollar omount the ciedit wil The amaunt ot credit The amawnt | will have paid The totol cost ol my purchase
PERCENTAGE RATE <osl me. prarlded'lc me o1 ou ofter t hove made oll | on tredit, indvding my down:
The tos of my cradit 06 ¢ yeaily sote. my behot!. paymenty ot scheduled payment of § L6 bWl
.5 % |8 4, 495, 92 $ B,499.68 | § 12, 94.9¢ | § 14, 324, 4z
My Poyment Schedule Will Be: 3L __ monthly payments asdollows: )
{Chack O atiry poyment of ... B NI PPRTEE e e PR SN
ons ©f - . .
Mok [ afinol paymentol ...oooooiivviirvri . R e terraren e e i e N Y N/
enly} with :

B 3 payments o $ 358,47 roch, oll paymenn poyshle the like date (or if no like date, then on lost day of the menth) ot #ach

successive mooth beginnin __W—-f———, 20 Z13& 7 or it no dote is specified, one month ohies the dote of thi controct.
Late Chorge: }f o poyment is not paid in ful O Gorys ohter it 15 4us, | will bo chargad 5% of the unpaid portion of the payment, with o minimum of $6.20 but not lu exceed $15.50.
Prepaymant: i | poy off aarly, ) may ba entilled to & rafund of port of the Finance Chorge. -
Security: | 6m giving @ fucurily Laterest in tho vehirle{s) being purchaied.
Se the ramainder of both sidas of this document for additional infarmatian abaul nonpoyment, defaull, any repayment in hull before the scheduled date and prepayment refunds.

PROMISE TO PAY: | promise 1o an you, 0f your address, the Total of Payments shown obove in consecutive monithly paymwnts in the number, amounts ond at the times shown gbove,
plus any lale charges. f appliceble, subjeci 1o the provisions on he reverse side of this contract relating fa prepayment, JI {gll to moks any payment when scheduled oz if lam in detoult
of ony'hing 1 have promised to do in this ogresmenl, you may, subjec! 10 any required notlce or nofice of right 1o cure, and oltaran requiced cure period har e<pired. require me 1o poy
you ot once the unpold balance | awe you less any requlrad rebales of ynsarned linonea chorges or Insurance rnmium: ar other mguln. My right 1o nolice of defoult ond ri hi to cure is
sxplained in the porcgragh of this agresmeni enlitled “Notice ¢} Dofautl and Right to Cure.” You mo‘ T a0 collect reasonoble axpensas incurred by you In ehtaining and selling the peo-
perty and, unless prohibited by low, Teasonable ortorney less (net in axcess of 13% of the un:qid bolonce) If relerred 10 on atterney not o salaried employes of yours for cotlaction. 1
owe you onything cfter the maturity dote of this contract, | promise to pay you interast on tha! omount ot the Annual Percentoge Rate shown above.

The following applies 1o tha sale of alf used motor vehicles, macap! motarcycles, with o gras vehicle waight roting of les: than 8,500 pounds, o curh weight leis than 4,000
oounds ond o trontol arro of lass thane 48 square feel, or uniess rellee is o Hinanciol insitution;

- NOTICE
THE INFORMATION YOU SEE ON THE WINDOW FORM FOR THIS VEHICLE 1S PART OF THIS CONTRACT. INFORMATION ON THE
WINDOW FORM OVERRIDES ANY CONTRARY PROVISIONS IN THE CONTRACT OF SALE.

NOTE: Additiona) provisiony of this conirat ore lound on the reverse side of this document. Thoie provisions are incorporuted by relecence herain.

NOTICE TO THE BUYER: 1. DO NOT SIGN THIS CONTRACT BEFORE YOU READ IT OR IF IV CONTAINS ANY BLANK SPACES. 2. YOU
ARE ENTITLED TO AN EXACY COPY OF THE CONTRACT YOU SIGN. 3. UNDER THE LAW YOU HAVE THE RIGHT YO PAY OFF IN
ADVANCE THE FULL AMOUNT DUE AND TO OBTAIN A PARTIAL REFUND OF THE FINANCE CHARGE.

Accepted: The loregoing contract i1 occepled by Seller and it horeby ossigned under
the 1e1ms of the nssignment on the 1everse side 1o the following Creditor:

roct E . . - t ACKNOWLEDGE RECEIPT OF A COPY OF THIS CONTRACT
b S OF CAEDT " WHICH WAS COMPLETELY FILLED IN PRIOR TO MY EXECUTION
Y ALY HEREOF, AND | FURTHER ACKNOWLEDGE THAT | HAVE READ
HO-ULX-E8LEY oo BOTH SIDES OFTHIS CONTRACT,
ke N A
Cdd FSE LM i ORs ‘ . .y ;
- 'AaAA-M: £ OF SLLLER . ’./
By . e TTE el

CO-SIGNERS ACKNCWLEDGE RECEIPT OF A COPY OF “NOTICE TO CO-SIGNER” PRIOR 10 ;NE EXECUTION HEREOF.

TO-SCHER SER NEVIESE SIOE FOR ADDITIONAL INFOEMATION CO-SIGHCR
Form No. .C. (M.V) 7/06

{Molcr vehucle - Recraational Vehicie)

FiLE COPY
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' o So@CarolimDepamnentofPubljcSafety e

AFFIDAVITFORREPOSSESSED MOTOR VEHICLE

(Entire Form ta be Typed or Printed)

Undsrpenallesofperjury,| Dage LA ure cortify thatall facts setforth herein are
true and comrect and further certifies thatthe holders of other unsaﬁsf@’y’ liens recorded agalnstthis vehicle on tharecords Divisicn
of Motor Vehicles, Department of Fubllc Safety, Columbia, 8.C., have been duly notified to protect theirinterest in the venicie.
it any, and this Is to certify that the undersigned has repossessed the motor vehicle described below because ofthe failure of ire
former owner to meet this etligation for ssttlement of a llen or morigage on sald vehicle. .

i/
Obra Naiviem 2 LZ kb’

Name of Owner frdm Whom Vebicle Bspossesse '
Yok i de i mpar _as"}?-;- R ()jaa W AT Y1
Straet - Gy State ZipCode
Ohiw IGCECIYXA3Z 296522 720850/ ¥ 78 S0 1B
Make . Vehicle Identification Number(Seral} : TitleNumber .
YearModge! ' CurrentLicense Number ’ License Year Body Style
Method OfRepossessloﬁ - L. Termsofilenor Mortgage
Voluntary ’ _. Public Sale

-

(IF BY PUBLIC SALEATTACH BILL OF SALE OF SHERIFF, ORAUTHORIZED SELLER)

Amountof Originaltlen $ /X, HY. 70? Dateof Lien_/J /.3 < %7
LienholdersName - Py 3 Al cKg ]

Street, City, State, ZIp Code Q. P 0009 [ A K DT

Date of Repossession - A O.af ' 3 Yy
Signature of Lienholder R 2N 7Y TWe Taide . [lock.

the above vehicle has been assignec

Furthermors, this Is to certify that for,tlhe valusraceived $

Ooolc meilm e 99533 New, ¢ docon, gc 2946
NAME STREET cy STATE 2IPCODE

for disposition or sale.

['an

/i .
By: \7/’:--1-5/@ séi’azac{?? >
bate (R 15 ok PLAINTIFF'S
EXHIBIT

Sales TaxNo.:

This form mustaccompany the Certiflcate of Title, whichmustbe properly assigned ovartothe new ownar
on the back of the tltle. '

NOTICE:
(Sealnstructionson reverse side) R
i H PDF’ . .
i nitro™" professional
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- ' First Financial Of Charleston, Inc.

5025 DORCHESTER ROAD * PO, BOX 60429 » CHARLESTON, 5C 294190429 * (843) 767.0050

NOTICE OF PRIVATE SALE OF COLLATERAL

(CERTIF!ED MAIL, RETURN RECEIPT REQUESTED May 2, 2008

Otha Delaney
828 Hitching Post Road
Charleston, SC 29414

Re: Account # 68289

Dear Mr. Delaney,

This is to notify you that due to default under the terms of the above referenced
account, the collateral described below, which sscures your account, ¢can be gold, at our
option by private sale after the close of business on the tenth (10™) day from the date of
this notice. If such a date fallson a Sunday or legal holiday, then the collateral wilt be
sold after the first business day following the tenth (10™) day.

You have the right to have the collateral returned to you uﬁon payment of the account

balance plus any repossession expenses, attorney's fees and other costs we have incurred,
as may be applicable and permitted by law.

Description of Collateral: 2003 Chevrolet 1500 Vin# 1IGCEC14X237296522
' 5025 Dorshester Road

Soeel Address

Charleston, SC 29418

Cily Swx Zip

Bob Lewis
By

" PLAINTIFF'S
EXHIBIT

B PENGAD-Bayonne, N_ J. K

Vool sl

) nitro™ professional
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAsé/ s;"-}
) s
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 2 ”é& (
/2 ‘}({“ 2 6\ \
OTHA DELANEY, individually andon ) CASE NO. 201 1-CP-10-7166 , B o al
behalf of others similarly situated, ) \& Q\% ’5;,
) N G5
PLAINTIFF, ) N e
) DEFENDANT FIRST FINANCIAL OF
vs. ) CHARLESTON, INC.’S )
) MOTION TO DISMISS
FIRST FINANCIAL OF CHARLESTON, )
INC,, )
)
DEFENDANT. )
)

TO: PHILIP L. FAIRBANKS, FREDERICK M. CORLEY, AND GRAHAM E. HAWKINS,
III, ATTORNEYS FOR THE PLAINTIFF:

Defendant, First Financial of Charleston, Inc., hereby moves pursuant to Rule 12(b)(6) of

the South Carolina Rules of Civil Procedure for an order from this Honorable Court dismissing

all claims asserted against Defendant in .this matter. This motion is based upon the following:
1. Plaintiff’s claim is time-barred by the one-year statute of limitations for claims for
statutory penalties set forth in S.C. Code Ann. § 15-3-570. As a result, the putative

class claims are likewise barred.

This Motion is based on the applicable rules, case law and contents of the Complaint, as

well as the memorandum to be filed with this matter.

SIGNATURE BLOCK ON FOLLOWING PAGE




YOUNG CLEMENT RIVERS, LLP

" WM,

Stephen L. Brown
Perry M. Buckner, IV
- P.O. Box 993, Charleston, SC 29402
: Telephone: (843) 720-5488
Facsimile: (843) 579-2936 ,
E-mail: sbrown@ycriaw.com
pbuckner@ycrlaw.com
Attorneys for the Defendant
First Financial of Charleston, Inc.

Charleston, South Carolina

0
Dated: NDV«I 3 / Zol

CERTIFICATE OF MAILING

I hereby certify that a copy of the foregoing pleading was mailed to
all copnsel of record in this proceeding this O day of
14, 2021 .
N




AYCRILAY — =

%\E"" Young Clement Rivers, LLP  Direct Dial: 643 7246658

N, E-mail: eoneil@ycrlaw.com

November 30, 2011

VIA HAND DELIVERY

The Honorable Julie J. Armstrong
Charleston County Clerk of Court's Office
100 Broad Street, Suite 106

Charleston, SC 29401

Re:  Otha Delaney v. First Financial of Charleston
Case No.: 2011-CP-10-7166
YCR File: 14768-20110934

Dear Julie:

Enclosed for filing in the above referenced matter are the original and one copy of
Defendant First Financial of Charleston, Inc.’s Motion to Dismiss. Also enclosed: is our firm check
in the amount of $25.00 to cover the cost of filing same. Kindly return one clocked copy to us via
- our courier.

Thank you, in advance, for your assistance with this.

Respectfully yours,

YOUNG CLEMENT RIVERS, LLP
ElizaBeth R. O'Neil

Paralegal

ERO/ero

Enclosures

cc: Graham E. Hawkins, I1I
Fredenck M. Corley
Philip L. Fairbanks

@CALHOUN StrEET, SUITE 400, P.O. Box 993, CHARLESTON, SC 29402 . (843) 577-4000 . www.ycrlaw.com
Charleston . Columbia
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) CASE NO.: 2011-CP-10-7166
)

COUNTY OF CHARLESTON

OTHA DELANEY, Individually and ) -
on behalf of all others similarly situated, )

) o
, . Plaintiff, ) » L :ﬁ
-vs- ) PLAINTIFF’S RESPONSE TO%,
) DEFENDANT’S MOTIONTO DISMIS, %
FIRST FINANCIAL OF CHARLESTON, ) | \ 2% e
| ) \ 2%
Defendant. ) - , o o
) -

COMES NOW, Otha Delaney, plaintiff above-named; and in response to the motion. by the
defendant, First Financial of Charleston, would show:

Dgfendant asserts that plaintiff’s action is barred by the one-year statute of limitations
Imposed by S.C. Code Ann. §15-3-570 on actions for a “penalty or forfeiture given, in whole or in
part, to any person who will prosecute [it]....”

As will be demonstrated below, neither that section, nor the superficially more applicable
section dealing w.ith penalties “lgiven to the party aggrieved” (§15-3-540) provide the limitations
period for plaintiff’s cause of action.

Instead, because plaintift’s claim arises out of a contract for the purchase of a motor véhicle,
the applicable statute of limitations is provided by the Uniform Commercial Code

L. SECTION 36-9-625 PROVIDES COMPENSATION FOR A CONSUMER'S LOSS AND
IS THEREFORE REMEDIAL RATHER THAN PENAL

Article 9 of the Uniformi Commercial Code, Secured Transactions, requires a secured party,
following repossession of collateral securing a debt but prior to its disposition, to provide written

notice to the debtor of the intended disposition. S.C. Code Ann. Sections 36-9-611 through 614." The

" Further references to the Uniform Commercial Code shall be by reference to cither the 8.C. Code section
(e.g.. §36-9-101, erc., or to the U.C.C. seetion. e.g., § 9-101, ete). South Carolina's version of the Uniform
Commercial Code. as enacted in 2001, is virtually identical to the Uniform Code Commissioners version
cnacted with only minor variations in all filly states.
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failure of a secured creditor to do so has the potential to deprive the debtor of important rights
related to the redemption of the collateral, as well as the ability to affect the size of a deficiency
claim. See Crane v. Citicorp Nat’l Services, Inc., 313 S.C. 70. 437 S.E.2d 50, 52 (1 993) (Construing
the pre-revision version of Article Ninﬁ: - whose notice provisions were essentially the same as post-
revision provisions).
A creditor's failure to comply with the notice requirements entitles a consumer debtor to
" recover as compensatién “for that failure in any event an amount not less than the credit service
charge plus ten percent of the principal amount of the obligation or the time-pricé differential plus
“ ten percent of the cash price.” Section 36-9-625(c)(2). See, Singleton v. Stokes Motors, Inc., 358 S.C.
369, 378, 595 S.E.2d 461, 466 ((2004) (Noting that revised Article Nine restricted recovery under
the damages provision to a single recovery per account, rather than per debtor, but otherwise
remained the same.) Furthermore, the court in Crane, citing a leading treatise, White and Summers,
Uniform Commercial Code § 27-18 at 623, noted that the automatic recovery provision “...is the
legislature’s recognition that the small amount of compensatory damages that may be proven in a consumer
goods repossession and sale would be insufficient to ensure creditor compliance with the Code’s provisions.”
The language of the remedial damages section is significant.
SECTION 36-9'-625. Remedies for secured party's failure to comply with chapter.

(a) If it is established that a secured party is not proceeding in accordance with this
chapter, a court may order or restrain collection, enforcement, or disposition of collateral
on appropriate terms and conditions.

(b) Subject to subsections (c), (d), and (f), a person is liable for damages in the amount of
any loss caused by a failure to comply with this chapter. Loss caused by a failure to
comply may include loss resulting from the debtor's inability to obtain, or increased costs
of, alternative financing.

(c) Except as otherwise provided in Section 36-9-628:

(1) a person that, at the time of the failure, was a debtor, was an obligor, or held a
security interest in or other lien on the collateral may recover damages under subsection
(b) for its loss; and

(2) if the collateral is consumer goods, a person that was a debtor or a secondary
obligor at the time a secured party failed to comply with this part may recover for that
failure in any event an amount not less than the credit service charge plus ten percent of
the principal amount of the obligation or the time-price differential plus ten percent of the
cash price.
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(d) A debtor whose deficiency is eliminated under Section 36-9-626 may recover
damages for the loss of any surplus. However, a debtor or secondary obligor whose
deficiency is eliminated or reduced under Section 36-9-626 may not otherwise recover
under subsection (b) for noncompliance with the provisions of this part relating to
collection, enforcement, disposition, or acceptance.

(e) In addition to any damages recoverable under subsection (b), the debtor, consumer
obligor, or person named as a debtor in a filed record, as applicable, may recover five
hundred dollars in each case from a person that: '

(1) fails to comply with Section 36-9-208;

(2) fails to comply with Section 36-9-209;

(3) files a record that the person is not entitled to file under Section 36-9-509(a);

(4) fails to cause the secured party of record to file or send a termination statement as
required by Section 36-9-513(a) or (¢);

(5) fails to comply with Section 36-9-616(b)(1) and whose failure is part of a pattern,
or consistent with a practice, of noncompliance; or

(6) fails to comply with Section 36-9-616(b)(2).

(f) A debtor or consumer obligor may recover damages under subsection (b) and, in
addition, five hundred dollars in each case from a person that, without reasonable cause,
fails to comply with a request under Section 36-9-210. A recipient of a request under
Section 36-9-210 which never claimed an interest in the collateral or obligations that are
the subject of a request under that section has a reasonable excuse for failure to comply
with the request within the meaning of this subsection. _

() If a secured party fails to comply with a request regarding a list of collateral or a
statement of account under Section 36-9-210, the secured party may claim a security
interest only as shown in the list or statement included in the request as against a person
that is reasonably misled by the failure.

HISTORY: 2001 Act No. 67, Section 12.
S.C. Code Ann. § 36-9-625 (2001) (Emphasis added). The statute clearly speaks in terms of
remedies, damages and loss rather than penalties, the latter term being nowhere mentioned. .
The Oftficial Comment to § 36-9-625, paragraph 4, reads as follows:
4. Minimum Damages in Consumer-Goods Transactions. Subsection (c)(2) provides a
minimum, statutory, damage recovery for a debtor and secondary obligor in a consumer-
goods transaction. It is patterned on former Section 9-507(1) and is designed to ensure
that every noncompliance with the requirements of Part 6 in a consumer-goods transaction
results in liability, regardless of any injury that may have resulted. Subsection (€)(2)
leaves the treatment of statutory damages as it was under former Article 9. A secured

party is not liable for statutory damages under this subsection more than once with respect
to any one secured obligation (see Section 9-628(e)), nor is a secured party liable under

L]

this subsection for failure to comply with Section 9-616 (see Section 9-628(d)). @
Section 36-9-625, Official Comment § 4. Again, as the very title makes manifest, (“Minimum
Damages”) the Uniform Commercial Code Commissioners and the General Assembly clearly had in

mind compensation for violations of Article Nine’s notice requirements, as opposed to penaliies.
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Likewise, Paragraph 3 of the Official Comments to § 9-625, titled “Damages for Noncompliance
with This Article,” speaks in terms exclusively of dumages. The remedial provisions of the section
“set[] forth the basic remedy for failure to comply with the requirements of this Article: g damage
recovery in the amount of loss caused by the noncompliance.” Id. (Emphasis added).

Similarly, the South Carolina Reporter to the U.C.C. states with respect to § 9-625,

Subsection (c)(2) provides that if the collateral is consumer goods

the minimum damages a debtor or secondary obligor can recover for a
secured party's failure to comply with part 6 is an amount equal to the
credit service charge plus ten percent of the principal amount of the
obligation or the time-price differential plus ten percent of the cash price.

Section 3_6-9—v625', South Carolina Reporter’s Comment 1 2.

The General As;embly must be presumed to comprehend the difference between a “statutory
damage” and a “statutory penalty.” See, e.g, SCDHEC v. Kennedy, 289 S.C. 73, 344 S.E.2d 859
(S.C. App. 1986) (“Penalty for Failure to Complete Contract” §§ 59-111-530, et seq.; “[T]he
legislature has the authority to provide civil penalties to enforce observance of a legislati\;e policy.”)
Kenhedy presents an example of the General Assembly’s intent to impose a penalty.

While the language used by the General Assembly is not necessarily dispositive on the

question of the purpose of legislation, it is entitled to substatial defence.

.

The primary rule of statutory construction requires that legislative intent
prevail if it can reasonably be discovered in language used construed

in light of intended purpose. The legislature's intent should be ascertained
primarily from the plain language of the statute. If a statute's language

is plain and unambiguous, and conveys a clear and definite meaning, there
is no need to employ rules of statutory interpretation, and the court has

no right to look for or impose another meaning.

Rorrer v. P.J. Club, Inc., 347 S.C. 560, 566, 556 S.E.2d 726, 729 (S.C.App. 2001), quoting S.C.
Dept. of Revenue v. Collins Ent. Corp., 340 S.C. 77, 79. 530 S.E.2d 635, 636 (2000). By analogy to .
the statute in question, the statutes involved in"Rorer provide a compelling example of the

distinction between a remedial and penal statute — an example which is instructive here.
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Sections 32-1-10, ¢t seq., regulate illegal “gambling contracts™ and, the first two sections, §§

32-1-10 and 32-1-20 provide for the recovery of gambling losses.

Id.

Section 32-1-10 permits recovery by the person who lost money. It reads as follows:

Any person who shall at any time or sitting, by playing at cards, dice table or any other game
whatsoever or by betting on the sides or hands of such as do play at any of the games
aforesaid, lose to any person or persons so playing or betting, in the whole, the sum or value
of fifty dollars and shall pay or deliver such sum or value or any part thereof shall be at
liberty, within three months then next ensuing, to sue for and recover the money or goods so
lost and paid or delivered or any part thereof from the respective winner or winners thereof,
with costs of suit, by action to be prosecuted in any court of competent jurisdiction.

Section 32-1-20 permits recovery by a person other than the person who lost money. It reads

as follows:

In case any person who shall lose such money or other thing as aforesaid shall not, within the
time aforesaid, really and bona fide and without covin or collusion sue and with effect

" prosecute for the money or other things so by him or them lost and paid and delivered as

aforesaid, it shall be lawful for any other person, by any such action or suit as aforesaid, 1o
sue for and recover the same and treble the value thereof, with costs of suil, against such
winner or winners as aforesaid, the one moiety thereof to the use of the person that will sue
Jor the same and the other moiety to the use of the county in which the offense shall have been
committed.

Id. (Emphasis added).

In the Rorrer case, supra, the Court of Appeals noted that the Supreme Court held in the

case of Francis v. Mauldin, 215 S.C. 374, 55 S.E.2d 337 (1949), that in enacting §§ 32-1-10, er

seq., the General Assembly had intended both remedial (§ 32-1-10 — recovery by the “injured”

party) and punitive relief (§ 32-1-20 — recovery by a third party to punish the illicit gambler).

The Court of Appeals wrote:

While our supreme court has determined that § 32-1-10 is remedial in nature, it has
reaffirmed that § 32-1-20 is penal in nature and must be strictly construed. See Francis
v. Mauldin, 215 S.C. 374, 381. 55_S.E.2d 337, 340 (1949). In first construing § 32-1-
20, our supreme court noted that “[t]he object of the statute was manifestly to punish
excessive gaming.” Consequently, the statutory scheme is part remedial and part
“penal.

Rorrer, supra.
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I3

Section 36-9-625 is plainly intended to compensate debtors for creditors’ failure to provide
them notice of the type of sale the creditors intend to conduct. Both the Uniform Code
Commissioners and the 50 state legislatures which have for over a half a century enacted the notice
requirements and the damages section for non-compliance believe that non-compliance with the
notice requirements are the cause, or potential cause, of serious injury to deBtors. Defendant would
have this Court “overrule” that determination. The defendant asks the Court to rule, in effect, that
the General Assembly’s determination that an award of damages to compensate for that injury, and
in the case of “consumer transactions™ .the provision of an award alternatively of actual damages ora
formula for the calculation of reasonable “liquidated damages”, is a matter for judicial, rather than
legislative, decision-making.

But defendant’s plea must be rejected. “When a statute's terms are clear and unambiguous on
their face, there is no room for statutory construction and a court must apply the statute according to
its literal meaning.” E.g, Sloan v. S.C. Board of Phusical Therapy Examiners, 370 S.C. 452, 468,

.636 S.C.2d 598, 606 (2006). Here, the terms of the statute are clear and should be enforced as
drafted by the legislature, unless and until the legislature sees fit to amend them.

I1. THE APPLICABLE STATUTE OF LIMITATIONS IS PROVIDED BY SECTION 36-2-
725(1) “STATUTE OF LIMITATIONS IN CONTRACTS FOR SALE”

Plaintiff's claim arises out of a contract for the sale of an automobile. That contract contains a
éecurity agreement which was the basis for defendant’s repossession and disposition of that automobile
following plaintiff’s alleged default under the terms of the contract. Compliance with the notice
requirements of Article Nine of the U.C.C. are incumbent on a secured creditor enforcing its rights under
a contract which contains a security agreement. Failure to comply with the requirements of Article Nine
is a breach of the contract.

Section 36-2-725(1), “Statute of limitations in contracts for sale,” provides as follows: “An action

for breach of any contract for sale must be commenced within six years after the cause of action has

accrued.”
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Discussing pre-revision, but virtually identical sections of Article Nine of the U.C.C. in the
context of the application of Alabama’s statute of limitations for breach of contract , the Supreme
Court of Alabama observed that:

The requirements of § 7-9-504(3) are imposed by law upon every secured transaction
covered by Article 9 of the U.C.C. Ala. Code (1983 Supp.) § 7-9-504(3). By statute,
they become terms of the security agreement. Breach of the notice requirement is
breach of the contract. Therefore, the action under § 7-9-507(1) for damages for
violation of these requirements is, in essence, a suit for breach of contract. '
Weaver v. American National Bank, 452 So.2d 469 (Ala. 1984). See also, In re Coleman, 2007
WL 1526651 (Bankr. N.D. Ala. May 24, 2007) where the United States Bankruptcy Court for the
Northern District of Alabama, following the Weaver court, recognized the applicability of its holding
to the revised Code:
Section 7-9A-614 is a relatively new UCC section that replaced the former Ala. Code
§ 7-9-504(3) when the new article took effect January 1, 2002. As yet, there is no
-published Alabama appellate court case law interpreting Sections 7-9A-614 and/or
- 7-9A-625. However, state courts previously interpreted suits arising under Section
7-9-504, along with other UCC complaints, as being contract actions.
Id. Moreover, claims are bart of the same cause of action when they arise out of the same
transaction or series of transactions. See Restatement (Second) Judgments § 24 (1982). .

Because plaintiff's claim “arises out of” the “Retail Installment Contract” (R.I.S.C.) which
gave rise to defendant’s rights and duties under Article Nine, it is fitting that a violation of those
duties be regarded for limitations purposes a breach of that contract. Additionally, the R.1.S.C. at
issue in this case appears to lack the “Holder In Due Course” notice mandated by 16 C.F.R. §§
433.1 and 433.2 to be included in every consumer sale transaction.?

The “H.D.C.” notice is required to be placed on the face of every consumer contract and by
federal law, becomes a contractual term of every such contract. The Rule provides that any and

all claims and defenses available to a consumer against the originator of commercial paper (e.g.,

a R.1.S.C.) is available to the consumer against any subsequent “holder” of the “paper.” The

2*The Federal Trade Comm's Rule on Preservation of Consumer™s Claims and Delenses.™ 16 C.F.R. §§ 433.1
and 433.2 (May 14, 1976). See also, S.C. C.P.C. §§ 37-2-402 & -404 and 37- 3-410 & -411 and Official
Comments. )
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Rule thus effectively abrogates the ancient “Holder In Due Course Rule™ - which serves in
commercial transactions to indemnify down-stream holders of commercial paper from actions
and defenses to actions arising against the original holders of negotiable instruments arising out
of sales transactions — in consumer goods transactions such as this.

Its relevance here is that the because the H.D.C. rule is required by law to be placed in every
consumer goods transaction contract and is again, Py law (even in its absence) made a
contractual term of every such transaction, it renders the holder of consumer goods paper liable
to the consumer debtor as if the holder were the original contracting party. Given this
“seamless” transition from originator of the R.1.S.C., to enforcer of the security agreement it
contains, to defendant. in an action for violation of the requirements attached to the lawful
enforcement of those rights, the logic in imposing an ex contractu statute of limitations on the
consumer debtor’s Article Nine cause of action is apparent.

1. IF THE COURT CONCLUDES THAT THE RECOVERY UNDER SECTION 36-9-

625 IS A PENALTY RATHER THAN COMPENSATORY DAMAGES, WHICH
PLAINTIFF DOES NOT CONCEDE, THEN THE THREE YEAR STATUTE OF
LIMITATIONS UNDER SECTION 15-3-540 APPLIES
The one-year statute of limitations period provided by S.C. Code Ann. § 15-3-570 is not,
und‘er any cicumstances, the statute of limitations applicable t.o plaintiff’s claim. Instead, assuming
arguendo that the remedy provided by S.C. Code Ann. § 36-9-625 is'a penalty, which plaintiff
disputes, the appropriate period is three years, as provided by S.C. Code Ann. § 15-3-540.
As noted above, § 15-3-540’s three (3) year limitations period clearly, on its face, applies to
an action upon a statute for penalties when the action is given 10 the party aggrieved. Section 15-3-
540(2) imposes a three year limitations period on:
An action upon a statute for a penalty or forfeiture when the action is given 10 the party
aggrieved or to such party and the State, except when the statute imposing it prescribes a

different limitation.

Id. (Emphasis added).
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- By contrast, Section 15-3-570, cited by defendant, imposes a one year limitations period on:

An action upon a statute for a penalty or forfeiture given, in whole or in part, 10 any person
who will prosecute [i1]....

Id. (Emphasis added).

The South Carolina Supreme Court, while not directly addressing the distinction between §§
15-3-540 & 570, in the context of § 36-9-625, has applied the three year statute of limitations in a
manner making clear that it, too, ought to be regarded as compensatory rather than penal.

In Tilley v. Pacesetter Corp., 333 SC 33, 508 S.E.2d 16 (1998) the Court held that the three
year statute of limitations of § 15-3-540 applied to a class action in which the plaintiffs sought
penalties under a consumer protection statute for the defendant’s failure to ascertain plaintiffs' own
preferences for the closing attorney and insurance agent in mortgage closings. Id., 508 S.E.2d at 20.
The statute at issue here, if not ex contractu, is clearly of the sort contemplated by § 15-3-540, i.e., a
cause of action given to the party aggrieved as opposed to a cause of action given to any person who
will prosecute it. No third party not potentially injured by failure to provide the thice required by
Aﬁicle Nine, may bring an action, as a private attorney general, to recover the statutory damages
provided for by § 36-9-625.

Section 15-3-570°s one-year limitations period has been properly applied in just such
situations, to wit: where a “private attorney general” seeks to recover a penalty provided by statute
for a wrong done not to the plaintiff, but to another. See, e.g., Rorrerv. P.J. Club, Inc., 347 S.C. 560,
566, 556 S.E.2d 726, 729 (S.C.App. 2001), quoting S.C. Dept. of Revenue v. Collins Ent. Corp., 340
S.C. 77, 79. 530 S.E.2d 635, 636 (2009), supra. See also, Montjoy v. One Stop of Abbeville, Inc., 325
S.C. 17, 478 S.E.2d 683, 684 (1996) (same); Ardis v. Ward, 321 S.C. 65\, 467 S.E.2d 742, 744
(1996) (same).

Section 36-9-625 would appear to fall precisely into the Ianguage of § 15-3-540(2) providing .
that it does not apply where “the statute imposing [the action] prescribes a different limitation.” The

statute providing for the damages available to a consumer debtor for a creditor's failure to provide
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compliant notice, to wit: the U.C.C., does provide a different limitation, namely the six year
limitation contained in § 36-2-725. |

Nevertheless, should the Court conclude that § 36-2-725 is not applicable to § 36-9-625,
§ 15-3-540(2), and not § 15-3-570, is the appropriate statute of limitations.

For the foregoing reasons, plaintiff respectfully requests that defendant’s motion be denied,
and that the Court declare that the statute of limitations applicable to plaintiff’s claim under § 36-9-

625 is that provided by § 36-2-725, namely six years from the date of mailing the defective notices.

Respectfull y Subgpitted,

77

G. kKdw rd Hawkins, 111

800 Wappoo Road

Charleston, South Carolina 29407
(843) 225-7565

Philip L. Fairbanks

1214 King Street

Beaufort, South Carolina 29902
(843) 521-1580

Frederick M. Corley

P. O. Box 2265

Beaufort, South Carolina 29901
(843) 524-3232

Attorneys fqr Plaintiff

3 It is worth noting that in 7i/ley, the defendant also argued that the attorney prelerence provision was a “penal™
statute descrving strict construction. The Supreme Court, agrecing with the trial judge. disagreed. noting that,
strict construction of penal statutes may be modificd by affirmative legislative action. 2B Singer, Sutherland
Statutory Construction, scction 59.06. Additionally. the Court noted that rules of statutory construction must
give way to the cardinal rule of legislative intent.Gardner v. Biggart, 308 S.C. 331, 417 S.1.2d 858 (1992). See
alsoBell Finance Co. v. 8.C. Dept. of Cons. Affairs, 297 S.C. 111, 374 S.E.2d 918 (S.C. App. 1988) (penal
statutes should not be subjected 1o strained interpretation in order to exclude {rom their operation casces which
would otherwise be encompassed). In light of requirement of liberal construction of the CPC. a strict
construction is unwarranted. Scction 36-1-201 similalrly requires a “liberal construction™ of the Unilorm
Commercial Code.

- 42 -



2

=
m
-

=
STATE OF SOUTH CAROLINA ) INTHE COURT OF COMM®EN P@AS"
| ) 2% 2
COUNTY OF CHARLESTON | )  NINTHJUDICIAL CIRCUIT %‘.’ 12
, %
OTHA DELANEY, individually and on CASE NO. 2011-CP-10-7166 :%, 2
behaif of other stmilarly situated, 22 £
22 -
z
o

PLAINTIFF,

MEMORANDUM IN SUPPORT OF

VS. DEFENDANT’S MOTION TO DISMISS

FIRST FINANCIAL OF CHARLESTON,
INC,,

DEFENDANT.

R i e e . i i S NV

TO: PHILIP L. FAIRBANKS, FREDERICK M. CORLEY, AND GRAHAM E. HAWKINS, III,
ATTORNEYS FOR THE PLAINTIFF:

Defendant, First Financial of Charleston, Inc.(hereinafter referred to as “First Financial™),
by and through its undersigned counsel, hereby submits this memorandum 1n support of its
motion to disﬁlss Plaintiff’s Complaint in this action for a failure to stale a claim upon-which
rchef can be granted pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.
Because Plaintiff and the putanve class seek only statutory penalties as an award 1n this matter,
they are subject to the one year statute of limitations set forth in S.C. Code Ann. § 15-3-570.
Having failed to file the above-captioned lawsuit within one year since the action accrued,
Plaintiff’s claim and all putatuve class claims are time-barred and therefore should be dismissed
as a matter of law.

BRIEF STATEMENT OF THE FACTS

On October 12, 2007, Plamntiff entered into a Retal Installment Sales

Contract(heremafter referred to as “RISC”) with Coliseum Motors for the purchase of a 2003

Chevrolet pick-up truck, intended for Plainuff’s own personal use. (Compl. § 9) This RISC
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was then assigned to First Financial by Coliseum Motors, thus making First Financial a secured
party in the consumer goods transaction. (Compl. { 10) After Plamntff failed to make payments,
First Financial lawfully repossessed the vehlcle; (Compl. { 11)  Furst Financial then sent the
Plaintiff a “NOTCE OF PRIVATE SALE OF COLLATERAL” and accompanying letter on May
2, 2008 to advise Plaintiff of its intention to sell the repossessed collateral. (Clompl. ¥ t4)
Plaintiff claims this notice of disposition failed to comp.ly with South Carolina law. (Compl. §
13)  Over seven months later, on December 15, 2008, First Financial sold the collateral.
(Compl. § 12) Plainuff filed the above-captioned lawsuit on October 3, 2011, alleging that I)
the notice of private sale of collateral that First Financial sent to the Plaintiff was insufficient
under South Carolina law, specifically S.C. Code Ann. § 36-9-613 and 614, and that 2) as a
result, Plaintiff is entitled io a statutory penalty pursuant to S.C. Code Ann. § 36-9-625(c)(2).
(Compl q 14, 22, and 25) Plainuff, as a representaﬁve plaintiff, seeks these penalties on behalf
of putative class members. (Compl. § 18)!
STANDARD OF REVIEW

First Financial acknowledges that the Court 15 required to accept the allegations contained
in the Complaint as true for purposes of a Motion to Dismiss. Nonetheless, if the facts alleged
and the inferences reasonably deducible therefrom, viewed in the light most favorable to the
plaintiff, do not entitle the plamuff to relief, then dismissal under Rule 12(b)(6) 1s proper. Stiles
v. Onorato, 318 S.C. 297, 300, 457 S.E.2d 601, 602-03 (1995). Where a claim 1s time barred

based on the facts plead on the face of the complaint, dismissal as a matter of law 1s proper.

' Although Plainuff seeks these class penalties on behalf of consumers of “South Carohina”, the Plamuft's
Complaint acknowledges that he 1s a resident ot North Carohna. (Compl. § 6 & 17).
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ARGUMENT AND CITATION OF AUTHORITY |

Plamtiff seeks a statutory remedy ‘“for each class member pursuant to UCC 36-9-
625(c)(2) 1n the amount of the finance charge plus ten percent of the principal amount of the
obligation applicable to that class member’s contract.” (Compl. § 25 (C)) As explained more
fully below, this award is properly classified as a “statuiéry penalty,” and any action seeking this
award 15 governed by the provisions of S.C. Code Ann. § 15-3-570. (“Any action upon a statute
for a penalty........ muét be commenced within one year after the commission of the offense.”)
Because the alleged offense occurred upon the receipt of the May 2, 2008 notice of private sale,
which date Plaintiff acknowledges in her Complaint, the statute ran in May of 2009. As a result,
Plamntiff’s lawsuit was filed néarly two and half years after the running of the statute, and thus
‘ fails as a matter of law.

L Plaintiff’s Claim 15 Barred By The Statute Of Limitations Because § 36-9-

625(c)(2) Provides For A Statutory Penalty And S.C. Code Ann. § 15-3-570
Mandates That Such Action Be Brought Brought Within One Year.

A. Plaintiff’s Proposed Relief Is A Penalty and South Carolina Courts Have Ruled

Accordingly.

S.C. Code Ann. § 15-3-570 requires all civil actions seeking recovery under a “statute for
a penalty” to be filed within one year “after the commission of the offense.” AWhlle the statute
itself does not expressly note which statutory actions fall within its governance, a “statutory
penalty” is defined as “a penalty imposing automatic liability on a wrongdoer for violation of a
statute’s terms without reference to any actual damages suffered.” Black’s Law {)igionary 1181
(8™ ed. 2005). The rehief sought by Plaintiff in this lawsuit is in the nature of Aﬁ;)enalty as it

clearly seeks the imposition of liability without regard to any actual damages incurred. Plaintff

claims that First Financial violated provisions of Article 9 of South Carolina’s Commercial
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Code, thus entitling Plaintiff to relief under S.C. Code Ann. § 36-9-625(c)(2). Plamuff cites this
statute as his sole basis for a remedy. This statute provides a fixed formula intended to penalize
noncomphance “in any event,” and “regardless of any mjury that may have resultéd.” See S.C.
Code Ann. § 36-9-625(c)(2) cmt. 4.(emphasis added) Furthermore, these penalties are
established and set as a percentage of the debtor’s principal obligation for “every
noncomphance.” 1Id; see also § S.C. Code Ann. § 36-9-625(c)(2). Thus, Plainuff and the
putative class members are seeking a pre-determined award from the transaction without regard
to any monetary loss that was caused by First Financial, and the action 1s accurately categorized
as “under a statute for a penalty.” |

As the exphcit provisions of the Plaintiff’s Complaint demonstrate, Plainuff is not (and is
incupable of) alleging or seeking any form of actual, compensatory damages. Cleary, this 1s
because the Plaintiff has not suffered a monetary or injurious loss or any form of particulanzed
harm from the transaction lying at the crux of this dispute. Plainoff merely alleges non-
compliance with an Article 9 statute in hopes of obtaining mechanical, formulaic relief. Plaintiff

has not plead any alternative causes of action, such as the breach of any duty or of a contract.

But for the existence of this statute and the penalties provided, no cognizable right of actxoh
could exist.

While South Carolina Courts have not addressed the applicability of the one year period
set forth in §15-3-370 to a claim under § 36-9-625, the South Carolina Supreme Court has

identified the exact recovery that Plamnuff 1s seeking in this case as a “statutory penalty.” In

Stokes v. Singleton, 358 S.C. 369, 595 S.E.2d 461 (2004), the Court repeatedly referred to the

statute as providing for a “minimum statutory penalty.” In analyzing the nature of what it

2 Although the Court in Singleton was analyzing the provisions of Section 9-507(1) of Former Article 9. current §
36-9-625(c)(2) embodies nearly identical language for 1ts provisions on damages related to 1mproper notice of sale
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considered to be a “penalty provision,” the Court went on to discuss the purpose and need for the
formulaic, fixed award in § 36-9-625. Id. at 377, 595 S.E.2d at 465. Citing Crane v. Cincorp
Nat'l Serv., 313 S.C. 70, 437 S.E.2d 50 (1993), the Court noted in pertinent part:

“the_statutory penalty is evidence of the leg;slaturc’s recogmition that the small amount

of compensatory damages that may be proven in a consumer goods repossession and
sale would be insufficient to ensure creditor compliance with the Code’s provisions.”

Id(emphasis added). Therefore, not applying the one year statute of limitations set forth in § 15-
3-570 would be inconsistent with South Carolina law. See also, Brockbank v. Best Capital
Corp., 341 S.C. 372, 534 S.E.2d 688 (2000)(“a debtor may seek to recover the statutory
penalty.")3

Ironically, Plaintuff cites to both Stokes and Crane in support of his position that the § 36-
9-625(c)(2) awards damages rather than a statutory penalty. As noted above, these opinions
directly contradict such a position as each explicitly references the statute as providing for a
pcnglly‘ In fact, Plainu{f's own words provide direct support for First Financial’s argument
herein as he identifies § 36-9-625(c)(2) as'an “automatic recovery provision.” (See Plamnuff’s
Response to Defendant’s Motion to Dismiss at p. 2) Furthermore, Plainuff’s citation to a
mulutude of subsections in § 36-9-625 that use the word “damages” 1s similarly unsupportive.
Id. The subsecfions he cites which use the term “damages” are (b), (c)(1), (d), (e), and (f).
Plainuff does seek relief under any of these subsections nor reference any of them in his
Complaint. The only statutory provision under which relief has been sought is § 36-9-625(c)(2).
The language of this subsection does not use the term “damages” or reference any form of actual
loss ansing therefrom. Clearly, the awa:;d being sought is a penalty and Defendants ask this

Honorable Court to rule accordingly.

to a debtor  The Official Comments acknowledge that subsection (¢)(2) “was patterned on former Section 9-
S07¢) .~
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B. Other Courts Have Found Have Found This Exact Relief to Be A Penalty and Thus
Subject to A One Year Statute of Limitations

Because the provisions of § 36-9-625(c)(2) are based on a uniform model UCC statute,
othef courts have ruled on this precise issue. In Beard v. Vanderbilt Mortg. & Fin., Inc., 2008
U.S. Dist. LEXIS 43519 (M.D.T. June 2, 2008), the Middle Di;tncl of Tennessee addressed the
identical 1ssue presented herein. In gr;mtmg the Défendants’ 12(b)(6) motion, the Court found
that the putative class action was time barred under a one year statute of limitations beéause §
47-9-625(c)(2) of the Tennessee Code of Laws was in the nature of penalty and did not provide
remedial damages that would subject the claim to a longer statute of limitations.® See Beard at 6.
In reaching this conclusion, the district court noted that because Tennessee state courts had
previously acknowledged that the statute was a “statutory penalty,” the one year statute of
limitations should apply. See Beard at 7. Like the Tennessee appellate opinions referenced n
Beard, South Carolina courts have acknowledged that the relief which Plaintiff seeks 1s a
statutory penalty. This South Carolina precedent 1s dispositive on the issues presented before
this Honorable Court.

Based on the facts as alleged by Plaintiff in the Complaint, Plaintiff’s claim and all class
claims for recovery under § 36-9-625(c)(2) should be barred by the one year statute of
limitations in § 15-3-570. Plantiff’s own assertions demonstrate that he is the type of plaintiff
bound by the penalty statute because he “prosecute[s]” this award as a representative of others.
S.C. Code Ann. § 15-3-570(statute applies to “person who will prosecute). As prcwéusly noted,
Plaintiff alleges that the improper Notice of Sale of Collateral was sent on May 2 2008 and that
the sale of collateral took placé on December 15, 2008. Because § 15-3-570 declares the date of

accrual for this action as the time of the alleged “commission of the offense,” the Plaintiff’s

? The Brockbank Court was also addiessing former § 9-507-1 also. See tootnote 1 above
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cause of action arose when the Notice of Sale of Collateral was sent, and the statute ran in May
of 2009. Even if the action arose at the date of sale, the claim was still not brought within the
applicable period. Moreover, aésummg arguendo that a three year time period was soméhow
.applicable, the P_lamtiff still farled to file by May of 2011, three years after the alleged violation
of South Curolina law. As a result, the October 3, 2011 Complaint 1s untimely, and this matter
should be dismissed with prejudice.
I1. S.C. Code Ann. §‘36-2-725(1) Is Not Applicable To Plaintiff’s Claims.
Plaintiff takes the position that § 36-2-725(1) applies to instant case and thus calls for a
six year statute of limitations. Such a position is without ment for a variety of reasons. First and
fon;emost, as Plaintiff concedes, § 36-2-725(1) applies to actions for breach of contract under
Article 2 of the South Carolina Commeréial Code. In this case, Plaintiff has not plead a cause of
action for breach of contract and does not seek contract damages. Rather, as the face of
Plainnff’s‘ Complaint demonstrates, this is a lawsuit anising under Article 9 alleging violations of
notice provisions found in § 36-9-613 and § 36-9-614. Indeed, Plainuff does not even allege or
reference any contract having ever been breached in the entire Complaint. Plaintiff 1s simply
attempting to paint this lawsuit in a new light and mischaractenze the nature of this litigation for
the sole purpose of reviving an otherwise time-barred claim. Plaimntiff is the master of the
Complaimt and may choose any desired form of relief in prosecuting his case. The Plaintiff has
expressly chosen not to sue for breach of contract or seek contractual damages (because no such
,,.Adamages exist). Thus, he may‘ not now invoke the benefit of a breach of contract limitations
"'period.
Secondly, no South Carolina Court has ever applied the provisions of § 36-2-725(1) to a

claim ansing under § 36-9-625(c)(2). § 36-2-725(1) is found within Article 2 of the Commercial

4 The Tennessee veision of the UCC statute 1s identical to the South Carolina statute at tssue in this lawsuit.
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Code, which governs actions for the sale of goods. Plaintiff’s claim does not arise under any
provision of Article 2 and the Complaint makes no reference to any Article 2 statutory provision
whatsoever. To be certain, the instant action holds no releyance to Article 2 1in any manner.
Again, Plaintiff seeks to 1gnore his vown allegations and expand the scope and nature of this
lawsuit. Under Plaintiff’s interpretation, § 36-2-725(1) would be appear to be applicable to each
and every action that bears any relevance to the Uniform Commercial Code despite thelstatute’s
own language.

Thirdly, in a last ditch effort to liken this action to a breach of contract claim ansing

under Article 2, Plaintff cites to federal regulations which concem holder in due course

requirements and for the very first time, alleges these regulations have been violated by these
Defendants. Thesé allegations are procedurally improper, untimely, and invalhid. It 1s well
established that the “factual analysis of a Rule 12(b)(6) motion is confined to the four comers of
the complaint,” and thus a Plaintiff may not simply create new factual allegations in a response
to a motion to dismiss. Spence v. Spence, 368 S.C. 106, 628 S.E.2d 869 (2006). Therefore, these'
allegations are of no effect. For the reasons set forth aﬁove, § 36-2-725(1) 1s ﬁndoubledly
inapphicable.

ITI.  Plaintiff’s Reliance On S.C. Code Ann. § 15-3-540 Is Misplaced

As previously noted, these Defendants would show that § 15-3-570 1s clearly the
limitations period properly prescribed to the Plainuff’s cause of action. Plaintiff argues that if
the award he seeks 1s classified as a penalty, the three year limitations period found mn § 15-3-
540(2) 1s proper. However, assuming arguendo that the three year statute of himitations for

certain statutory penalties set forth in § 15-3-540(2) 1s applicable, 1t 1s of no avail to Plaintiff’s
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untimely Complaint es Plaintiff filed [hle action over five months after that three year statute of
limitations ran.

In support of the application of this statute, Plaintiff cites to one and only case: Tilley v.
Pacesetter qup., 333 8.C. 33, 508 S.E.2d 16 (1998). In Tilley, the plaintiffs filed suit against a
Nebraska Cooperation for failing to comply with the attomey and insurance agent preference
pfovisions found in the South Carolina\Cons\umer Protection Code. -It does not appear that the
application of § 15-3-570 was raised by either party. Rather, the Court singularly focused on §
15-3-540(2) and another limitations period four}d within the consumer protection code. In
analyzing § 15-3-540(2), the South Carolina Supreme Court expressly held that the limitations
period 1n § 15-3-540(2) accrues upon a distinct triggering event, 1n that instance when payments
pursuant to the consumer credil sale were made. Tilley, 333 S.C. at 42, 508 S.E.2d at 20(“the
limitations period‘set forth in section § 15-3-540(2) begins to run each time a payment 1s made.”)
In doing so, the Court was finding that a violation of the attorney and insurance agent preference
statute was occurring when each payment was mude.» Id. Thus, the date of accrual is triggered
when a violation of the statute which provides for a penalty occurs.

In this case, fhere is only one date when aﬁy alleged violation of § 36—9-625(e)(2) could
have occurred. As Plantiff concedes," that day was May 2, 2008 when the notice of sale which is
alleged to have been improper was sent. (See Pluintiff’s~Complamt at § ,14.) There is no other
allegation of any form of wrongdoing or violation of any statute against First »Financna!. Thus,
even if § 15-3-540(2) is found to be applicable, the statute of limitations began to run when this
notice that was sent (or shortly thereafter when Plaintff 'received this notice). Plaintiff has made
no allegation that this notice was received well after it was sent, and this lawsuit was filed on

October 3, 2011, well over five months after the limitations period would have ran under § 15-3-
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540(2), in May of 2011. Thus, Plaintiff’s claim is time barred and should be dismissed with
prejudice.
CONCLUSION
Based on the foregoing, Defendant First Financial of Charleston, Inc. respectfully
requests that this Court enter an Order dismissing Plaintiff’s Complaint because it, and thus all
putative class claims, fails to state a claim upon which relief can be granted.

Respectfully submitted,

YOUNG CLEMENT RIVERS, LLP

Stephen LBrown

Perry M. Buckner, [V ‘

P.O. Box 993, Charleston, SC 29402

(843) 720-5488; sbrown@ycrlaw.com
Attorneys for the Defendant First Financial of
Charleston, Inc.

Charleston, South Carolina

Dated: % / 2 O//r / 2

CERTIFICATE OF MAILING

I hereby certify that a copy of the foregoing pleading wys mailed to
ahcobﬁql\ of recoid 1 this progeeding this Q£ }! i \day of
f , 20

e —

- 52 -



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

CASE NO.: 2011~-CP-10-7166

A g

COUNTY OF CHARLESTON )

OTHA DELANEY, Individually and )
on behalf of all others similarly situated, )
)
)

Plaintiff, .
-vs- ) MOTION TORECONSIDER RULING

) ON MOTION TO DISMISS;COMPLAINT
FIRST FINANCIAL OF CHARLESTON,) < L& Z T
) | | B = =
Defendant. ) == AT rﬁ
) o _ m
32 = O

' ' , 0
. COMES NOW the Plaintiff, Otha Delaney, by and through his undersigned aﬂt%xey

Y

s;;\:)
and respectfully moves the Court for an Order, pursuant to Rule 59 of the South é?arolina Rules
of Civil Procedure (hereafter the “SCRCP”), setting aside the Order dated April 29, 2013,
granting the Motion to Dismiss the Complaint filed by Defendant First Financial of Charleston.
The grounds for Plaintiff’s motion are to correct, clear error, and/or to prevent manifest injustice

which would occur by dismissal of the case.

In support of said motion, Plaintiff would show the Court as

follows:

INTRODUCTION

Rule 59(e¢) SCRCP, provides the Court with the authority to alter or amend a final order

or judgment.

In discussing the need for a Rule 59(¢) motion, we explained that [t}he losing party must
first try to convince the lower court it has ruled wrongly and then, if that effort fails,
convince the appellate court that the lower court erred. This principle underlies the long-
" established preservation requirement that the losing party generally must both present his

issues and arguments to the lower court and obtain a ruling before an appellate court will
review those issues and arguments....

I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000).
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[T]t is proper to view a Rule 59(e) motion not only as a vehicle to request the trial court
“alter or amend the judgment,” but also as a vehicle to seek “reconsideration” of issues
and arguments. A motion under Rule 59(e) long has been viewed as “motion for
reconsideration” despite the absence of those words from the rule. Consequently, a party
usually is allowed to ask the court to reconsider its decision even if it means rehashing all
or part of an argument previously presented.

Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004).

A motion for reconsideration should indicate matters coun'sél believes were overlooked
which had they been considered might reasonably have altered the result reached by the court.

L SECTION 36-9-625(¢c)(2) IS PART OF AN OVERALL REMEDIAL

COMPENSATORY STATUTORY SCHEME AND IS NOT PRIMARILY A
PENAL STATUTORY PROVISION

With due respect, Plaintiff submits that the Court incorrectly ruled that the remedy
provided by§ 36-9-625(c)(2) is a “penalty.”

It is true that courts, including our own appellate courts, often imprecisely and
“confusingly refer to the minimum statutory damages remedy of § 36-9-625(c)(2), which provides
consumers with an alternative to the conventional “actual” damages standard, as a “penalty.” The
remedy does in fact share certain characteristics with a typical penalty — it is intended to “compel
creditor compliance,” it is not based on a consumer’s actual “loss,” and is awarded even in cases
where a consumer can demonstrate no loss. As defendant points out, and as our Supreme Court
has recognized, fhe § 625(c)(2) automatic minimum damages provision “...is the legislature’s
recognition that the small amount of compensatory damages that may be proven in a consumer
goods repossession and sale would be insufficient to ensure creditor compliance with the Code’s
provisions.” Crane v. Citicorp Nat’l Services, Inc., 313 S.C. 70, 437 S.E.2d 50, 52 (1993)
(Emphasis added). This language does suggest an enforcement rationale.

However, as the court in Jenkins v. Hyundai Motor Financing Co., 389 F.Supp.2d 961

(S.D.Ohio 2005) cogently observed, nearly every consumer protection statute “has a dual

purpose of remedying harm to the individual and deterring socially inimical business practices....
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Therefore, the Court must determine whether the primary purpose of the Act is more like a
penalty or a remedial action....” Id. In considering the “primary purpose” of the automatic
minimum damage provision, the district judge reasoned that:

An aggrieved consumer, however, is not limited to the pecuniary damages available

under [§9.625(C)(2)]. The consumer has the option of recovering actual damages and

minimum statutory damages amount under [§9.625(B)] and [§9.625(C)]. Both types of
damages are available to consumer debtors. [§9.625(B)] provides for actual damages in
the amount caused by the secured party’s failure to comply with disposition pursuant to

[Article 9]. In the case of consumer debtors, [§9.625(C)(2)] provides for a minimum

statutory amount to be awarded to them.
Id Eurther, [UCC §1.06] provides:

The remedies provided by [Article 9]....of the Revised Code shall be liberally

administered to the end that the aggrieved party may be put in as good a position as if the

other party had fully performed, but neither consequential or special nor penal damages
may be had except as specifically provided in those chapters or by other rule of law.

In other words, the UCC itself (1) requires a liberal interpretation with the goal of putting
the aggrieved party (here, the consumer) in the position she would be in absent creditor non-
compliance (a contractual damage concept) and (2) generally prohibits the imposition of
penalties. As a result, the Jenkins court held that “the remedy provisions of the Ohio UCC set
forth at [§9.625(c)(2)] include both remedial and penal/forfeiture aspects. As such, the six-year
statute of limitations™ for general contract actions, rather than the shorter statute of limitations
for penalties and forfeitures, applies, and the claim is not time barred. /d.

In construing the purpose of a statutory provision, a court ought to consider it in the
coﬁtext of the entire statutory scheme of which it is a part. “In construing statutory language, the
statute must be read as a whole and sections which are a part of the same general statu_)gory law
must Be construed together and each one given effect.” South Carolina State Ports Authority v.

Jasper County, 368 S.C. 388, 398, 629 S.E.2d 624, 629 (2006) (citing TNS Miils, Inc. v. South

Carolina Dept. of Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998)).
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The automatic minimum damage provision of §36-9-625(c)(2) is an alternative reﬁxedy,
available to consumer debtors who are free to avail themselves of the statutory formula for
determining compensation or the traditional measure of compensation, to wit: by proving up
their actual damages. Whichever measure of damages the consumer chooses, the remedy is
primarily intended to compensate the consumer, and only secondarily to compel creditor
compliance. E.g,, Jenkins, supra. See also, S.C. Code § 36-1-106. Only by giving a liberal
construction to §36-9-625(c)(2), which .recognizes that its primary purpose is to provide a
remedy for every wrong, and that the more general purpose of compelling general creditor
compliance is a secondary goal, will the Court adhere to the piain legislative purpose expressed
in §36-1-106."

There is an additional reason to conclude that §36-9-625, and each of the remedies it
provides, is a remedial, rather than a penal, statute. The South Carolina Supreme Court has
defined a “remedial” statute as one which:

create[s] new remedies for existing rights ... enlarge[s] the rivghtslof persons under
disability, and the like, unless [it] ... violate[s] some contract obligation.... Statutes
directed to the enforcement of contracts, or merely providing an additional remedy, or
enlarging or making more efficient an existing remedy, for their enforcement, do not
impair the obligation of the contracts.

Smith v. Eagle Const. Co., Inc., 282 S.C. 140, 318 S.E.2d 8 (1984). See also, Edwards v.
Stdte Law Enforcement Div., 395 S.C. 571, 720 S.E.2d 462 (2011) (A statute is remedial where it

creates new remedies for existing rights or enlarges the rights of persons under disability.)

! While it may not be due significant weight, it is noteworthy that in Chapter 9 - Secured Transactions, Part 6 —
Default, Subpart 2 - Noncompliance with Chapter, including “Remedies for secured party's failure to comply with
chapter”, in both the statutory language itself and in the Official Comments, the term “damages” appears thirty-five

(35) times. By contrast, the term “penalty” appears not at all.
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Section 36-9-625, including §36-9-625(c)(2), creates new remedies. Indeed, the Uniform
Commercial Code is a creation of the Uniform Law Commissioners. The South Carolina
Uniform Coﬁmerciﬂ Code was enacted into law on May 5, 1966, See McMaster v. S.C.
Retirement System, 362 S.C. 362, 370, 608 S.E.2d 843, 847 (2005) .(holAding penal statutes
“impose punishment and forfei_fure” and are prosecuted by the state as contrasted with civil
statutes that “affect private rights” and are litigated by private parties). In McMaster, the
Supreme Court reversed a decision by a trial court regarding.a statute imposing criminal
penalties on public employees convicted of embezzlement of public funds, which also Authorized
the Attorney General to seek the placement of liens on the employee’s state pension. The trial
court had ruled that becau;e the statute imposed both criminal penalties (imprisonment) and
restitution secured by the lien, it was a “penal” statute.

Reversing, the Supreme Court held that a statute can have both penai and remedial
aspects. Id. at 369. The statute at issue in McMaster was challenged, inter alia, on constitutional
double jeopardy grounds. Citing U.S. Supreme Court precedent, The S.C. Supreme' Court noted
that civil forfeitures were not “punitive” in the sense of a criminal sanction. Rather, they “have |
traditionally been viewed as civil proceedings; [because] civil forfeitures serve important
nonpunitive goals... [and] as with civil forfeitures, the lien here serves an important nonpunitive
goal: the recovery of public funds. Id.

To an even greater extent, § 36-9-625, including § 36-9-625(c)(2), simply creates a
private cause of action for prosecution by private parties in order to serve a purely ﬁonpunitive
goal: ensuring a that every consumer receives'% “minimum statutory” recovery for violation of a
purely civil ‘statute. Thus, it is nof a penal statute. To read the statute otherwise would require

\

that every remedial statute be construed to be a penal one, a result clearly not intended by the
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legislature. Furthermore, because it is remedial, it must be read liberally in order to effectuate its
salutary goals.

Additionally, it is unlikely that the General Assembly, without clearly saying so, intended
to cut off the right of a consumer debtor to one of several alternative remedies included in the
same statute, several years earlier than the other remedies made available. Cf., Trammell v.
Victor Mfg. Co., 102 S.C. 483, 86 S.E. 1057 (1915):

No reason has been suggested why the Legislature would have penalized the failure to

pay discharged laborers whose wages are paid weekly and monthly, and not penalize the

failure to pay those whose wages are paid at intermediate periods of time, while every
reason which calls for the remedy in the former cases applies with equal force to the
latter.... Any other construction would be strained and unnatural, and lead to absurd
consequences.
Id. at 1058.
For each of the foregoing reasons, Plaintiff respectfully asks that the Court
reconsider its ruling that the remedy provided by Section 36-9-625(c)(2) is a penalty, and, issue a
new order holding that the automatic .statutory damage provision is remedial, and subject to the
six year statute of limitations provided by the Uniform Commercial Code, in S.C. Code Ann. §
36-2-725.
IL. THE APPLICABLE STATUTE OF LIMITATIONS RUNS FROM THE
SALE OF THE COLLATERAL, NOT FROM THE DATE THE NOTICE IS
SENT OR THE DATE THE NOTICE IS RECEIVED.

It is settled law that statutes of limitations run from the time a cause of action first
accrues. E.g., Walsh v. Woods, 358 S.C. 259, 594 S.E.2d 548 (S.C. App. 2004). In analyzing a
limiiations defense, “[tthe fundamental test for determining whether a cause of action has
accrued is whether the party asserting the claim can maintain an action to enforce it.” Harvey v.

S.C. Dept. of Corrections, 338 S.C. 500, 508 S.E.2d 765, 769 (S.C. App. 2000) (quoting

Matthews v. City of Greenwood, 305 S.C. 267, 269, 407 S.E.2d 668, 669 (S.C. App. 1991)).
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Thus, a particular cause of action accrues “at the moment when the plaintiff has a legél right to
sue onit.” Id. Accord, King v. James, 388 S.C. 16, 694 S.E.2d 35 (S.C. App. 2010).

The statute of limitations is inert and inoperati\}e until a right of action arises. “Both in
courts of equity as well as in courts of law, a cause of action or suit arises when and as soon as
the party has the right to apply to the proper tribunals for relief._” Suber v. Chandler, 18 S.C. 526,
1883 WL 4838 (1883).

Plaintiff’s cause of action for violation of the “notice requirements” following
repossession but prior to sale of collateral, imposed on secured creditors, including defendant,
cannot arise prior to sale of the collateral. Until the éollateral has been sold, there can be no
violation — because the requisite notice regarding the “intended” sale cannot yet be
“noncompliant” with the commands of the U.C.C., in particular §§ 36-9-613 &614. Or if the
error is one of omission, it may yet be corrected. Accordingly, Plaintiff could not state a cause of
action pursuant to §36-9-625 prior to sale of the collateral.

Here, the sale of Plaintiff’s véhicle took plage on December 15, 2008. This action was
commenced on October 4, 2011, within the three (3) year limitations period of §32-1-10 (Code
of Laws of S.C. 1976, as amended).

It is clear that - if the statutory damages remedy provided by §36-9-625(c)(2) is indeed a
“penalty” - the three (3) year period established by §32-1-10 is the applicable statute of
limitations. As argued in open Court at the hearing on Defendant’s motion and in Plaintiff’s
memorandum in opposition to Defendant’s motion to diémiss, the one year period established by
§ 32-1;20 applies to an action granted fo a party other than the injured party, to collect a penalty
for another person. Section § 32-1-10 establishes the limitations period for an action granted fo a

party to recover a penalty for herself, rather than for another person.
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If § 36-9-625(¢c)(2) creates a causé of action for a penalty, it is' provided solely to the
injured consumer himself. No right is provided a third party to bring the action on his behalf,
Defendant may be expected to respond with the “red herring” argument that Plaintiff seeks to
bring this action in a “representative™ capacity, to wit: as the representative of a class of similarly
situated consumers, thus bringing the cléim within the ambit of § 32-1-20. Plaintiff would point
out that the authority to represent a class is provided not by § 36-9-625, or by the Unifc;rm
Commercial Code in general, but by Rule 23 of the South Carolina Rules of Civil Procedure.

For the foregoing reasons, Plaintiff respectfully asks that the Court reconsider its ruling
that the statute of limitations applicable to Section 36-9-625(c)(2), if it is a penalty, is § 32-1-10,
and cannot be §32-1-20, and, issue a new order holding that Plaintiff’s cause of action is not
time-barred.

' CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that this Honorable Court

reconsider the Order entered on April 29, 2013, and issue an amended Order denying

Defendant’s motion to dismiss.

By:
G. Egﬁaqﬂ/f-lawkins’, I
Hawkins Law Firm, P.A.
800Wappoo Road
Charleston, SC 29407
843-225-7565

Attomey for the Plaintiff

Charleston, South Carolina

May _Z_, 2013
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) |
COUNTY OF CHARLESTON )  NINTH JUDICIAL CIRCUIT
OTHA DELANEY, ) CASENO. 2011-CP-10-7166 .
) .
)
PLAINTIFF, ) -
) RESPONSE IN OPPOSITION TO
vs. ) PLAINTIFF’S MOTION TO
) RECONSIDER o
FIRST FINANCIAL OF CHARLESTON, ) =
2
INC.,, ) oF =
) =
DEFENDANT. ) S
) ez
» oo 2
TO: PHILIP L. FAIRBANKS, FREDERICK M. CORLEY, AND GRA B
HAWKINS, III, ATTORNEYS FOR THE PLAINTIFF: \mE D

The Defendant, First Financial of Charleston, Inc. (hereinafter “First Financihl_”), by and
through its undersigned counsel, hereby submits its Response in Opposition to the Plaintiff’s
Motion to Reconsider, further averring the arguments previously set forth in its Memorandum in
Support of Defendant’s Motion to Dismiss. For the reasons set forth more fully below, this
Honorable Court’s Order Granting Defendant’s Motion to Dismiss is proi)er.

- BRIEF FACTUAL BACKGROUND

On October 12, 2007, the Plaintiff entered into a Retail Installment Sales Contract

(hereinafter referred to as “RISC”) with Coliseum Motors for the purchase of a 2003 Chevrolet

pick-up truck, intended for Plaintiff’s own personal use. (Compl. { 9) This RISC was then
assigned to First Financial by Coliseum Motors, thus making First Financial a secured party in
the consumer goods transaction. (Compl. § 10) Aftcr Plaintiff failed to make payments, First
Financial lawfully repossessed the vehicle. (Compl. q 11) - First Financial then sent the Plaintiff

a “NOTCE OF PRIVATE SALE OF COLLATERAL” and accompanying letter on May 2, 2008
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to advise Plaintiff of its intention to sell the repossessed collateral. (Compl. § 14) Plaintiff
claims this notice of disposition failed to comply with Soutﬁ' Carolina law. (Compl. | 13)
Plaintiff filed the above-captioned lawsuit well over three years later, on October 3, 2011,
alleging that 1) the notice of private sale of collateral that First Financial sent to the Plaintiff was
insufficient under South Carolina law, specifically S.C. Code Ann. § 36-9-613 and 614, and that
2) as a result, Plaintiff is entiﬂed to a statutory penalty pursuant to S.C. Code Ann. § 36-9-
625(c)(2). (Compl. 14, 22, and 25)' Plaintiff cites to this specific subsection as his only basis
for-an award in this rﬁatter. Id. Plaintiff, as a representative plaintiff, also seeks these penalties
on behalf of putative class members. (Compl. § 18)’

BRIEF PROCEDURAL BACKGROUND

On November 20, 2011, First-Financial moved to dismiss Plaintiff’s claims, and thus all
putative class claims, on the grounds that Plaintiff’s Complaint was time-barred under either a
one year statute of limitations set forth in S.C. Code Ann. § 15-3-570 or a three statute of
limitations set forth in S.C. Code Ann. § 15-3-540(2). Both of these statutes govern the
timeliness of actions seeking recovery of a statutory pénalty, and both might- reasonably be
applied to this matter. However, because Plaintiff’s sole cause of action seeking a penalty would
have accrued upon receipt of the alleged noncompliant “Notice of Sale,” both statutes render
Plaintiff’s Complaint untimely as a matter of law.

On April 5, 2012, the Plaintiff filed his opposition to First Fiﬁancial’s Motion to Dismiss
contending that S.C. Code Ann. § 36-9-625(c)(2) does not provide for a statutory penalty and
that the six year statute of limitations set forth in S.C. Code Ann. § 36-2-725(1) could be applied

to this matter. Further, Plaintiff suggested that even if a three year statute of limitations is

' Although Plaintiff seeks these class penalties on behalf of consumers of “South Carolina”, the Plaintiff’s
Complaint acknowledges that he is a resident of North Carolina. (Compl.§6 & 17).
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applied, this action did not accrue u'ntil the collateral. was sold rather than when the alleged
noncompliant “Notice of Sale” was received.

On April 29, 2013, the Court granted the Defendant’s Motion to Dismiss finding that S.C.
Code Ann. § 36-9-625(c)(2) qualifies as a penalty provision and that Plaintiff’s sole cause of
action accrued upon receipt of the alléged noncompliant “Notice of Sale.” As a result, Plaintiff’s-
Complaint was held to be untimely under either a one year or three year statute of limitations.

On May 7, 2013, Plaintiff filed the instant Motion to Reconsider.

ARGUMENT AND CITATION OF AUTHORITY

Plaintiff now argues that- this Court “overlooked” two specific issues which might
reasonably have altered its ruling. First, he asserts that the Court incorrectly found S.C. Codé
Ann. § 36-9-625(c)(2) to be a penal statute énd secondarily, that even if a penal statute, his cause
of action did not accrue until the sale of the collateral and therefore is timely under the three year
statute of limitations. ~Contrary to Plaintiff’s assertions, both of these issues have been
extensively bn'efed, raised to the Court at the hearing on this matter, and the Court’s findings on
these subjects were thoroughly supported and addressed in its Order. /

I THIS COURT CORRECTLY RULED THAT S.C CODE ANN. § 36-9-
625(C)(2) PROVIDES FOR A STATUTORY PENALTY

The Court’é Order appropriately concluded that § 36-9-625(c)(2) awards a statutory
penalty because- 1) our Stpreme Court has held precisely that on no less than three occasions and
2) because the leglslatlve comments to this exact subsection spec1fxcally inform that plaintiffs are
entitled to this formulaic award “regardless of any injury that may have resulted.” Crane v.
Citicorp Nat’l Serv., 313 S.C. 70, 437VS.E.2d 50 (1993); Brockbank v. Best Capital Corp., 341
S.C. 372, 534 S.E.2d 688 (2000); Stokes v. Singleton, 358 S.C. 369, 595 S.E.2d 461 (2004); S.C.

Code Ann. § 36-9-625(c)(2) cmt. 4. In light of this legislative commentary on the nature of the
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companion statute to S.C. Code Ann. § 36-9-625(c), but also to Ohio’s §9-625(B), whose
contents are also found in the South Carolina consumer code statutory scheme at S.C. Code Ann.
§ 36-9-625(b). As the Plaintiff’s quotations from Jenkins quickly reveal, the court’s commentary
concerning actual or compensatory damages being rec;)verable by a consumer/plaintiff in these
type of actions refers to § 9-625(B), a statute which has no bearing on Plaintiff’s allegations and
was never cited as a basis for relief in this case. Rather, Plaintiff §eeks an award under § 36-9-
625(c)(2) only. The Jenkins court merely identified that Ohio companion statute as a “minimum
statutory amount,” and not as a provision awarding actual damages.

Ignoring the distinction made by Jenkins, Plaintiff seeks to infuse and join these two
distinct, separate provisions to revive his time-barred claim: While plaintiffs alleging inadequate
notice of disposition of collateral might choose to pursue relief under both subsections, they
must be first be able to demonstrate the e’xistencg of actual damages, a prerequisite which
Plaintiff’s Complaint does not meet. As a result, Plaintiff’s depiction of § 36-9-625(c)(2)- as
some sort of “alternative” or “optional” remedy is nonsensical in the‘context of this case as it is
the sole award being sought. Wherefore, in accordance with binding South Carolina case law,
the Court prope;r]y found Plaintiff’s desired relief to be a statutory penaity.

B. The Plaintiff Also Relies On Case Law Which Has No Relevance To This
Matter

In furtherance of Plaintiff’s novel position, he also cites to case law outside the scope of
the issues before this Court. See e.g., Smith v. Eagle Const. Co., Inc. 282 S.C. 140, 318 S.E.2d 8
(1984) Edwards v. State Law Enforcement Div. 395 S.C. 571, 720 S.E.2d 462 (2011) These
opinions do not address, concern, or even reference § 36-9-625(c)(2) or any UCC provision, nor .

do they discuss statutory penalties.
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The first case cited, Smith v. Eagle Const. Co, addresses a Worker’s Compensation
claimant’s right to lifetime benefits under a post-injury enacted statutory amendment. The
question before the Court was whé:ther the amendment could be applied retroactively‘ or
prospectively only. In determining that issue, the Court discussed the “remedial” nature of the
amendment only so as to asses if it were proper for retroactive application. Quite clearly, the
Court was speaking of “remedial” only in the sense of a change in the law related to an
individual’s existing legal rights. .The secoﬁd case cited, Edwards, is a criminal matter
concerning the application of an amended sex offender registration law to a pardoned but
convicted sex offender. Again, the Court discussed the “remedial” nature of a statutory
amendment in the context of a change in existing law affecting vested rights. Neither opinion
discusses the nature of civil damages; being awarded by a statute, the principal question before
this Court.

In essence, Plaintiff asserts that because § 36-9-625(c)(2) provides a private cause of
action for plaintiffs, it creates a “new remedy for an existing right” and is therefore a
compensatory statute. Under this théory, however, any and all statutes which grant a private
cause of action would have to be deemed “remedial” si'mply by virtue of creating a basis for a
lawsuit. To the extent such a generic definition could be app]ied, it would render both S.C. Code
Ann. § 15-3-540(2) or § S.C. Code Ann. § 15-3-570 meaningless because no cause of action
could ever qualif); as a arising “uncier a statute for a penalty.” The cited cases regarding a
 statutory change in law are simply inapplicable and irrelevant.

Admittedly, S.C. Code Ann. § 36-9-625(c)(2) is “remedial” in the broad sense that it
allows a Plaintiff to recover an award due a defendant’s noncompliance with S.C. Code Ann. §

36-9-613 and 614. However, its legislative purpose, as noted by Brockbank, is “to ensure

- 65 -



creditor compliance” under a fixed calculation of recovery even where no injury or damages

exist, and thus this Court properly found that it provides for a statutory penalty. Brockbank, 341

S.C. at 385, 534 S.E.2d at 695
IL. THIS COURT CORRECTLY RULED THAT PLAINTIFF’S SOLE CAUSE
OF ACTION ACCRUED UPON RECEIPT OF THE NOTICE OF SALE
AND WAS THEREFORE TIME-BARRED UNDER EITHER S.C. CODE
ANN. § 15-3-570 OR S.C. CODE ANN. § 15-3-540(2)
The two statutes which might arguably establish the time limitations period for Plaintiff’s

claims set forth the following:

S.C. Code Ann. § 15-3-570

“An action upon a statute for a penalty or forfeiture given, in whole or in part, to any
person who will prosecute for it must be commenced within one year after the
commission of the offense.”

S.C. Code Ann. § 15-3-540

“Within three years”

“(2) An action upon a statute for a penalty or forfeiture when the action is given to the .

party aggrieved or to such party and the State, except when the statute imposing it

prescribes a different limitation.”

This Court appropriately reasoned that because Plaintiff’s only allegation of
noncompliance relates to the adequacy of the “Notice of Sale,” the “commission of the offense”
under § 15—3-570 took place in May of 2008 upon receipt. Plaintiff’s Complaint makes no
allegations regarding the propriety or legality of the sale of collateral. Also, the Court found the
date of accrual under § 15-3-540(2), if applicable, to be May of 2008 as well. The Court’s
rationale was twofold: 1) The striking similarities in the two statutes evidence a legislative intent
for an action under either to accrue at the time of the commission of the offense; and 2) because

Plaintiff’s action is based on a specific act of noncompliance and Plaintiff’s entitlement to relief
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is based on that act of noncompliance (not on actual darhages), Plaintiffs action accrues as soon
as the statute’s provisions are allegedly violaied i.e. when the “Notice of Sale” is received.

Plaintiff claims that his cause of action accrued in December of 2008 when the collateral
sold and is thus timely under a three year statute of limitations. As an initial matter, Plaintiff’s
Motion to Reconsiderv now strangely argues that S.C. Code Ann. § 32-1-10 provides the
controlling three year limitations period. This statute pertains to “suit[s] by lsser at ‘cards or
other game[s] for recovery of losses.” Id. Undoubtedly, this statute is inapplicable and
Plaintiff’s argument is without merit. To the extent Plaintiff inadvertently cites to this subsection
rather than § 15-3-540(2), Plaintiff’s argument is similarly unavailing as he presents no ground
that has not been previously briefed and argued to this Court as to why the sale of collateral
should serve as the date on which this action accrued.

During the pendency of First Financial’s Motion to Dismiss, the Eighth Circuit Coﬁtt of
Appeals addressed this precise issue: the dats of accrual for an action regarding inadequate
notice of the disposition of collateral. In Rashaw v. United Consumers Credit Union, 685 F.3d
739 (8" Cir. 2012), the Eighth Circuit deemed the underlying plaintiff’s claims untimely and
stated:

“We therefore affirm the district court's dismissal of the Mo UCC claims because we

agree that these claims clearly accrued when plaintiffs received the allegedly facially

deficient collateral disposition notices.” A
(emphasis added). Furthermore, the Court was interpreting a Missouri statute that is nearly
verbatim to S.C. Code Ann. § 15-3-540(2), which Plaintiff claims is the more approﬁﬁat@statute
if this Court finds § 36-9-625(c)(2) to award a statutory penalty. Like this Court, thé Eight

Circuit correctly found no statutory support or logical purpose for finding that the sale of
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collateral is the date at which the-action accrues. Wherefore, this Court properly found
Plaintiff’s Complaint to be untimely as a matter of law.
CONCLUSION
For the reasons set forth above, First Financial respectfully requests that -this Court
DENY Plaintiff’s Motion to Reconsider and hold that the Plaintiff’s claims, and thus all putative

class claims, are time-barred.

YOUNG CLEMENT RIVERS, LLP

By: 4 //}'/9 %/.Lj/

Stephely/L/.,Bfown

Perry M. Buckner, IV

P.0O. Box 993, Charleston, SC 29402

(843) 720-5488; sbrown@ycrlaw.com
Attorneys for the Defendant First Financial of
Charleston, Inc.

Charleston, South Carolina

Dated: 5; // 3// />

CERTIFICATE OF MAILING

I hereby certify that a copy of the foregoing pleadin :?s mailed to
a nsel of record in this progeeding this day of
= 2013

%@M@%
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) ‘
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
) CASE NO.: 2011-CP-10-7166
OTHA DELANEY, Individually and )
on behalf of all others similarly situated, )
)
Plaintiff, ) PLAINTIFF’S MEMQRAED@ IN
: ) SUPPORT OF MOTION TQJBECS_?‘NSIDEIS
vs. ) S B
) I S
FIRST FINANCIAL OF CHARLESTON,) R = o {E’
) oan omo
Defendant. ) ?:53 - oed
) L A2
H m m
INTRODUCTION

On April 29, 2013 this Court issued its Order granting Defendant’s Motion to Dismiss on
grounds that Plaintiff’s Complaint was not“timely. Two issues raised in Plaintiff's Motion for
Reconsideration pursuant to Rule 59(e), SCRCP, folloWing this Court’s Order are: (1) what is the
correct statute of limitations to apply to Plaintiff’s single cause qf action seéking alternative
minimum statutory damages under the Uniform Commercial Code (“UCC”) § 36-9-625(c)(2); and,
(2) for statute of limitations purposes, at what point in time did her UCC cause of action begin to run.

I. PLAINTIFF’S CLAIM RUNS FROM THE DATE OF SALE, NOT DATE OF NOTICE.

Relevant Facts:

On May 2, 2008, Defendant sent Plaintiff its “Notice of Private Sale of Collateral”, giving
notice of its intention to sell her repossessed collateral (a 2003 Chevrolet Pick-up Truck) at a private

sale. (Complaint §11.) Over seven months later on December 15, 2008, Defendant entered into a

contract of ‘sale of the Truck. (Complaint §12.)
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Without abandoning her assertion that a six year statute of limitations may apply, Plaintiff
altemaﬁvely asserts that in a worse-case scenario, her cause of action Vis controlled by a three year
statute of limitations as discussed more fully herein below. If a three year statute is applicable, her
Complaint, which was filed on October 3, 2011, would be untimely if the three years began to run
from the date the Notice was sent. However, it is timely if it runs from the date of the sale.
Therefore, one question raised by Defendant’s Motion, and which Plaintiff asserts bears
reconsideration, is: when does Plaintiff’s UCC cause of action arise or become actionable — from the
date the Notice was sent or date of the subsequent sale.

The Court ruled that the Complaiﬁt alleges that Defendant sent non-compliant notice of the
intended sale of repossessed collateral in that the contents of its Notice were deficient under UCC §
36-9-613 (generally applicable to sales of all repossessed collateral) and 614 (applicable to sales of
consumer goods only). Therefore the cause of action, at best for the Plaintiff, was controlled by the
three year statute of limitations for a sltatutory penalty pursuant to § 15-3-540(2) (Order, p- 5), which
accrues from the date the Plaintiff received the Notice. (/d, p. 6-7.) The Court reasoned that because
§ 36-9-625(c)(2) was in the nature of a statutory penalty, the “offense ... occurred upon delivery and
receipt of the [May 2, 2008] Notice of Sale”[.] (Order, p. 7) The Court further found fhat because the
three year statute of limitations for a statutory penalty “does not deliﬁeate a date of accrual, I find that
the alleged commission of the offense should similarly serve as the comxﬁencemeht of the three year
statute of limitations found in § 15-3-540”, which was determined to be the date the Notice was

deliQer::% and received by Plaintiff. (Jd) Finally, the Court noted that “the only offense which

A -
e

Plaintiff alleges concerns the adequacy of the notice provided prior to sale.” (Id.)
In Plaintiff’s Response to Defend'ant’s Motion to Dismiss he notes § 36-9-611 as the source of

the Defendant’s statutory obligation to send “reasonable authenticated notification” of intended sale

- 70 -



in connection with a “commercially reasonable sale” of his collateral. (Plaintiff’s Response to
Defendant’s Motion to Dismiss, p. 1.) He alleges in his Complaint that the contents of this
notification are controlled by § '§ 36-9-613 and 614, and that Defendant’s Notice was non-compliant
under the terms of those statutes (Complaint §13.) He also alleges that a sale of his Truck did in fact
take place, and that it was not redeemed. (Complaint, 912.).

As Plaintiff has argued, a cause of action does not accrue until it becomes actionable. “‘[The
fundamental test for determining whether a cause of action has accrued is whether the party asserting
the claim can maintain an action to enforce it.’” Plaintiff’s Motion to Reconsider, p. 6., citing Harvey
v. 8.C. Dept. of Corrections, 338 S.C. 500, 508 S.E.2d 548 (S.C.App. 2000). An examination of the
plain language of the UCC, as well as the iogic of the relevant statutory scheme, show§ that not until
the sale actually occurs will the secured party’s failure to provide compliant, pre-sale notice under §
36-9-613 and 614 become actionable under §36-9-611, and thus not until that time will an action lie
Jfor statutory damages pursuant to 36-9-625 (¢)(2). Therefore, Plaintiff submits the Court erred in
ruling that the statute of limitations for alleged § § 36-9-613 and 614 defects run from the date of
Notice, and not from the date of sale.

Legal Analysis:

Part 6 (“Default”) of Article 9 (“Secured Transaction”) of the UCC sets forth a highly
regulated and integrated statutory scheme, controlling the secured party’s rights and obligations in
conducting its sale of the repossessed collateral. Section 36-9-610, entitled “Disposition after
default”, provides the foundational comersfone of a secured party’s obligations concerning its resale
of repossessed collateral; it permits the secured party to séll or otherwise dispose of the collateral, but

requires that every aspect of that sale be “commercially reasonable":



(a) After default, a secured party may sell, lease of license, or otherwise dispose of any or all
of the collateral[.] :

(b) ....[E]very aspect of a disposition of collateral, including the method, manner, time, place

and other terms, must be commercially reasonable[.]”
§ 36-9-610(a) and (b). (Emphasis added.)

A secured party’s obligation to send the debtor “reasonable notification” in connection with a
§ 36-9-610 sale is imposed by § 36-9-611, entitled “Notification before disposition of collateral”.
Section 36-9-611 provides: “a secured party that disposes of collateral undef Section 36-9-610 shall
send [to the debtor] reasonable authenticated notification of disposition.” (Emphasis added.) The
information that must be containéd within a § 36-9-611 “reasonable notification” is controlled by § §
36-9-613 and 614, whereas the timing for sending it is controlled by § 36-9-612.

There are thus three important aspects of Defendant’s § 36-9-611-notice obligation as it
pertains to Plaintiff’s statute éf limitations:

First, as the title indicates, the provision pertains to “notification before disposition”, and

there is no indication that § 36-9-611 applies in every case of repossession, or in those cases where no

disposition occurs. !

: This is not merely an academic point as the debtor has an absolute right to redeem his collateral at any time
before the sale occurs, or a contract for sale is entered. § 36-9-623. Therefore, a redemption may occur even after the
secured party sends non-compliant notice. Under the Court’s reasoning ~ that the statute of limitations for sending
defective § 36-9-611 notice runs from the date of delivery and receipt because the cause of action was fully actionable at
that time — the debtor would be allowed to recover minimum statutory damages absent an actual disposition by the
secured party. In that case, he could pay off his accelerated balance to redeem his collateral, and still sue and recover
under § 36-9-611 for his statutory damages in an amount that is more than the accelerated balance (statutory damages are
based upon the entire finance charge plus 10% of the cash price. § 36-9-625(c)(2).)

While the debtor has a right to redeem the collateral at any time before sale by paying the full accelerated
balance (§ 36-9-623), nothing in the UCC prevents the parties from voluntarily entering into an post-repossession
agreement more like a “cure” wherein the secured party forgoes its right to sell the collateral and allows the debtor to pay
less than the full accelerated balance and to resume payments under the terms of the contract. This is another real world
example where a defective notice could be sent, but a disposition is never held. If the Court’s reasoning is correct that a
cause of action accrues upon delivery and receipt; the debtor in this case would be able to recover his collateral, resume
payments of his debt and recover statutory damages based upon an action for defective notice.
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Second, § 36-9-611 cites § 610, such that its plain language ties the secured party’s obligation
to send “reasonable notification” under § 36-9-611 to those instances where a “commercially
reasonable disposition” pursuant to § 36-9-610 takes place.

Finally, and perhaps most importantly, the plain language of § 6}1 limits the creditor’s
obligation to send “reasonable notification” of the disposition to the “secured creditor rhat disposes of
collateral”. Thus the occurrence of a sale, or other “commercially reasonable disposition” of the
collateral, is cleafly an element of the Plaintiff’s cause of aétion under § 36-9-611, and is a necessary
antecedent event triggeriné his right to recovery for the Defendant’s failure to coxﬁply with § 36-9-
611.

In summary, the secured party that chooses to protect its interest in the collateral by disposing
of the collateral may do so, but if it chooses to dispose of the collaterall it must do so in a
“commercially reasonable” disposition. § 36-9-610(a) and (b). When a secured party “disposes of
collateral” under § 36-9-610, however, is required to first send “reasonable notification”. § 36-9-
611(b), the wording of which is controlled by § § 36-99-613 and 614. But no statutory pre-sale
notification obligation whatsoever is conversely imposed upon the secured party tﬁat does not dispose
of the collateral.

It is apparent that § 36-9-613, entitled “Contents and form of notification before disposition of
collateral: general”, and § 36-9-614, entitled “Contents and form of notification before disposition of
collateral: consumer goods traﬁsactions”, apply to a “reasonable notification” sent in compliance with
- §36-9-611 “before disposition”. (Emphasis added.) Tt is equally apparent, consistent with their titles
and {heir placement in the statutory scheme, that § § 36-9-613 and 614 are further limited vis a vis §
36-9-611 to a secured party (such as Defendant ) “that disposes .of collateral”. As such, a cause of

action pursuant to § 36-9-611 for failure to send “reasonable notification” — whether because the
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wording of that notice does not comply § § 36-9-613 and 614 or otherwise — would neither “accrue”
nor become “actionable” until and unless the sale or other disposition takes place. It logically follows
that Plaintiff’s cause of action for statutory damages runs from the date of sale, and not the date of the

Notice.

IL IF PLAINTIFF’S CAUSE OF ACTION IS NOT CONTROLLED BY THE SIX

el Sl S R AL T AL A VN D VO CONIROLLED BY THE SIX
YEAR LIMITATIONS PERIOD OF § 36-2-725(1), A THREE YEAR LIMITATIONS

APPLIES.

The Court ruled that the six year statute of limitations found within § 36-9-725(1) is not
applicable. (Order, p. 5-6). However, Plaintiff asserts that the Court failed to adequately consider — or
to. rule — whether an alternative three year limitations period applies. 2 Section 15-3-530(2) applies to
“an action upon a liability created by statute other than a penalty or forfeiture”. Alternatively, § 15-
3-540(2) imposes a three year limitations pefiod on “[an] action upon a statute for a penalty or
forfeiture when the action is given to the party aggrieved or to such party and the State, except when
the statute imposing it prescribes a different limitation.”

Plaintiff argues that his cause of action permits recovery of remedial damages (e.g,
alternative, minimum statutory damages as set forth in § 36-9-625(c)(2)) for Defendant’s failure to
provide “reasonable notification” prior to the sale of his Truck pursuant to § 36-9-611, which is not
an action for a “statutory penalty” within the contemplation of the one year limitations period of § 15-
3-570. Accordingly, the three year limitations period found within § 15-3-530(2) applies, if the six
year period pursuant to § 36-2-725(1) is not available to him, running from the date of salg. In the
alternative, if the Court concluded that his cause of action is for a “statutory penalty” and is not “an

action upon a liability created by statute other than a penalty or forfeiture”, the Court erred in failing

2 The Court specifically ruled that “the Court need not decide” whether a three year statute applies. Order, p. 6.
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to consider, and to rule, that the three year limitations period of § 15-3-540(2), running from the date

of sale, applies.

Respectfully submitted,

Philip Fairbanks, Esq., P.C.

™

" Philip Fdifbanks,
Attorney for Plaintiff
Law Offices of Philip Fairbanks, LLC.
1214 King Street
Beaufort, SC 29902
(843) 521-1580
chris@lowcountrybankruptcy.com

May 13,2013
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

OTHA DELANEY, Individually and
on behalf of all others similarly situated,

Plaintiff,

VS.

FIRST FINANCIAL OF CHARLESTON

Defendant.

IN THE COURT OF COMMON PLEAS

)
)
)
)
)
)
)
)
)
)
)

)

)

) NINTH JUDICIAL CIRCUIT
) CASE NO.: 2011-CP-10-7166

CERTIFICATE OF SERVICE

I hereby certify that I caused to be served a copy of Plaintiff’s Memorandum in Support

of Motion to Reconsider with Certificate of Service attached, by depositing the same this date

into the United States Mail. with adequate First Class Postage affixed, and addressed to:

And,

May 13, 2013

Stephen L. Brown, Esgq.
Young Clement Rivers. LLP

P.O. Box 993
Charleston. SC 29402

Attorney for Defendant

Perry M. Buckner, 1V, Esq.
Young Clement Rivers, LLP
P.O. Box 993 '
Charleston, SC 29402
Attorney for Defendant

/;i ./-‘// - ]
{ &n’o/ﬁ@oéﬂf/{ﬂg

Philip FairBanks,
Attorney for Plaintiff

Law Offices of Philip Fairbanks, LLC. .

1214 King Street
Beaufort, SC 29902

(843) 521-1580
lowcountrybankruptcy(@gmail.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
) CASE NO.: 2011-CP-10-7166
OTHA DELANEY, Individually and ) :
on behalf of all others similarly situated, ) PLAINTIFF’S REPLY TO DEFENDANT’S
' ) RESPONSE IN OPPOSITION TO
Plaintiff ) PLAINTIFF’S MOTION TO RECONSIDER
)
Vvs. )
)
FIRST FINANCIAL OF CHARLESTON,) . ~
) < oE S
Defendant. ) § %;ﬁ % 4
) ISl s
. [en} _é — B
INTRODUCTION L oE o T
E (e ] — = g:.,.{..w

- Sa "
While a Reply may not ordinarily be required, it should be allowed a%ld d@é;on;\ﬁjdered when
: [op]

i

'

the opposing party has made a material mis-characterization, in itsResponse in Opposition to
Plaintiff’s Motion to Reconsider pursuant té Rule 59(e), SCRCP, of the allegations set forth in
Plaintiff’s Complaiﬁt.

In its Response, dated May 13, 2013, Defendant asserts that Plaintiff’s cause of action for
statutory damages (for Defendant’s alleged failure to send notice compliant with the UCC prior to the
sale of his collateral) begins to run from the date of receipt of defective notice, not the date of sale. In
connection with this argument Defendant states: “Plaintif’s Complaint makes no allegations
regarding the propriety or legality of the sale of collateral.” Response, p.7. (Emphasis added.)

This statement is completely and patently inaccurate, and it is logically and statutorily

inconsistent with the issues that were directly raised in Plaintiffs Complaint.” When a Complaint

! Plaintiff alleges in his Complaint that Defendant sent him a notice of pending sale of his collateral (Complaint, §
14), in connection with a sale that subsequently took place (id, §12); and that prior to sale no notice compliant with § §
36-9-613 and 614 was ever sent to him (id  13). Plaintiff further specifically alleged that a sale which is not preceded by
“reasonable authenticated notification of disposition” violates § 36-9-611. (Id, ] 24). Accordingly, he is entitled to
minimum statutory damages under § 36-9-625(c)(2) for defendant’s failure to send compliant notice in connection with
that sale. (Jd, 9 Y 20, 22, Prayer for Relief).

- 77 -



alleges that the secured party conducted a sale of collateral, but failed to provide “reasonable
authenticated notification” of the sale prior to disposition, i follows that the issue of the “commercial
reasonableness” of the resulting sale is also called into question under § § 36-9-610 and 611. 2
ANALYSIS

While § 36-9-610(a) permits a secured party to sell repossessed collateral after default,
subsection (b) requires that “[e}very aspect of a disposition, including the method, manner, time,
‘place and other terms, must be commercially reasonable.” § 36-9-610(b). (Emphasis added.) Logic
dictates that adequate, antecedent notice to the debtor (who may be liable for a deficiency following
the sale) is as much an “aspect” of the “commercially reasonable” sale as any other “aspect”, “term”
or “manner” of sale. In case there could beAany doubt, however, the next UCC section, which is cited
in Plaintiff’s Complaint at § 24, disabuses one of such doubt. Section § 36-9-611 provides that: “a
secured party that disposes of collateral under Section 36-9-610 [e.g., in a “éommercially
reasonable” sale] shall ‘se'nd to the debtor reasonable authenticated notification of disposition. ” §36-
9-611. (Emphasis added.) *

Therefore the secured party’s obligation to provide the debtor with a “commercially
reasonable sale” under § 36-9-610 includes, but is not limited to, sending the debtor “reasonable

notification” notice of the pending sale first. § 36-9-611. In order to further clarify what “information

?  E.g, American General Fin. Serv., Inc. v. Woods-Witcher, 294 Ga. App. 685, 669 S.E.2d 709 (2008) (applying
Virginia law in case where secured party failed to send accurate notice of disposition of consumer-goods collateral
pursuant to UCC § 9-614, Georgia court noted that “[t]he Supreme Court of Virginia held that ‘the failure to give the
required notice of sale of collateral made the sale commercially unreasonablel.] Woodward v. Resource Bank, 246 Va.
481, 487-488, 436 S.E.2d 613 (1993)’.” (Emphasis added.)

4

*  The Official Comment to § 9-611provides: ,@

Reasonable notification. This section requires a secured party who wishes to dispose of collateral under
Section 9-610 to send “a reasonable authenticated notification of disposition” to specified interested
persons. The notification must be reasonable as to the manner in which it is sent, its timeliness (i.e., a
reasonable time before the disposition is to take place), and its content. See, Section 9-612 (timeliness of
notification), 9-613 (contents of notification generally), 9-614 (contents of notification in consumer-goods

transactions).

Official Comment to the Uniform Commercial Code, § 9-611, Comment 2. (Emphasis added.)
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and form” the § 36-9-611 “reasonable notification” must take, § § 36-9-613 and 614 were enacted
and apply. (“In a consumer goods transacﬁon, the following rules apply: (1) [a] notification of
disposition must provide the following information...[.]” § 36-9-614.) (Emphasis added.)

Because “reasonable notification” to the debtor is a necesséry component of the
| “commercially reasonable” sale, imposed by statute upon the “secured partf that disposes of
collateral”, it follbws that a Complaint alleging a secured party’s failure to send such notification
followed by a sale, has raised the issue ‘;hat the sale itself was tainted, or, more accurately stated, that
the secured party failed to conduct a “commercially reasonable” sale. See, American General Fin.

Serv., Inc. v. Woods-Witcher, supra. *

Defendant’s position that Plaintiff’s Complaint raise; no defect with the sale of his collateral
is also a mischaracterization of his Complaint wherein he seeks § 36-9-625(c)(2) statutory damages .
These damages apply to persons who were consumer obligors “af the time a secured party failed to
comply with this part”. § 36-9-625(c)(2). (Emphasis added.) “At the time the secured party failed to
comply” would necessarily encompass obligors “at the time” the secured party failed to conduct a

“commercially reasonable sale”.

4 Because the Complaint raises the issue of Defendant’s failure to provide a “commercially reasonable” sale, it
follows that the statute of limitations runs from the time of the defective sale. This is consistent with § 36-9-611 inasmuch
as the secured party’s failure to provide “reasonable notification” can be “fixed” up until the time of sale. Per the Official
Comments, the secured party has the right under § 36-9-611 to “revise” its notice before the sale if it chooses to do so,
and a continuing duty if the first notice is either facially defective or no longer is accurate due to changed circumstances:
“Nor does this Article prevent a secured party from electing to send a revised notification. .. This assumes, however, that
the secured party acts in good faith, the revised notification is reasonable, and the revised plan for disposition and any
attendant delay-are commercially reasonable.” Official Comment to the UCC, § 9-611, Comment 8.
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While it may be true that the Plaintiff complained of no other defective “aspect” of the sale of
 his Truck in his Complaint, he has clearly placed the issue that the Notice he received was defective,
that a sale occurred following Defendant’s failure to provide the requisite notice, and that this failure
now raises § 36-9-611 consequences. It is the Defendant, not the Complaint, which characterizes
those allegations as “mak[ing] no allegations regarding the propriety or legality of the sale”, giving
no due regard either to its obligation as a “secured party that disposes of collateral” to provide a
“commercially reasonable” sale in “every aspect”, or to the underlying statutory scheme at issue.

DEFENDANT’S RELIANCE UPON THE RASHAW CASE IS MISPLACED.

Defendants argue in its Response that “t]he Eighth Circuit Court of Appeals [in Rashaw v.
United Consumers Credit Union; 685 F.3d 739 (8™ Cir. 2012)] addressed this precise issue: the date
of accrual for an action regarding inadequate notice of the disposition of collateral.” Response, p. 8.
(Emphasis added.) An examination of that case, however, indicates that the issue of whether a UCC.
notice cause of action accrues at the date of sale, as opposed to the datev of receipt of defective notice,
was never raised by the parties or at issue in t.he case.

In Rashaw the question was whether under Missouri law (1) a 6 year statute for actions for
penalties or forfeitures against “moneyed corporations” applied to the UCC notice claim at issue
which was commenced nearly 6 years after receipt of notice; or (2) a 5 year statute for a an action
“upon arliability created by statute other than a penalty or forfeiture” ’; or (3) a 3 year statute for an
action “upon a statute for a penalty or forfeiture where the action is given to the party aggrieved”. Id,
at 741. The parties apparently agreed that the 5 years statute for actions “upon a liability created by
stati‘;te other than penalty or forfeiture” would apply, which would render the claim as untimely. Id.

However, the plaintiff also alleged that the longer 6 year applied.

3 This statute is comparable to § 15-3-530(2).
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In ruling égainst the plaintiff that the longer 6-year “moneyed corporation” statute was not
appiicable because it applied only to penal and not civil actions, the Court held that plaintiffs claims
were time barred whether they were actions upon statutory liabilities (the 5 year statute), or upon a’
action “for penalty or forfeiture where the cause of action is given to the aggrieved party” (the 3 year
statute). /d, at 744-745. “Given these conclusions we do not decide and do not consider whether the
remedies in §§400.9-625(c)(2) and .9-625(b) include ‘penalties or forfeitures’. 1d, at 745.

Inasmuch as the plaintiff’s cause of action was filed almost 6 years after receipt of notice, the
plaintiff’s damages claims were untimely under either a 3 or 5 year statute, and the question of
whether the cause of action accrued at the .time of sale, as opposed to the time of receipt of notice,
was ;ot even raisgd or ruled upon in the case. It is axiomatic that an appellate court’s affirmance of a
lower court’s ruling on an issue that is neither raised by the party, nor at issue in the case, does not
“decide” that issue as Defendants claim. “It is a fundamental rule of law that an appellate court will
afﬁrm‘ a ruling by a lower court if the offended party does notv challenge that ruling...Failure td
challenge the ruling is an abandonment of the issue and precludes consideration on appeal.” Toal, et

al, Appellate Practice in South Carolina, 2d ed, p. 80. Accordingly, any dicta to the contrary, this

matter has not been “decided” by the Eighth Circuit.

’ Respectfully submitted,

O A

Frederick M. Corley
P.O. Box 2265
Beaufort, SC 29901
843-524-3232
Attorneys for Plaintiff

Beaufort, South Carolina.

May 20, 2013
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