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ISSUE PRESENTED A

Did the PCR judge err in refusing to find that the guilty plea was rendered involuntary by
the fact that counsel did not provide Petitioner with a copy of the discovery material?




STATEMENT

In March of 2011, the Richland County Grand J.n'y indicted Watson for burglary second
degree, possession of a stolen vehicle aﬁd unlawful carrying ’of a pisfol, indictments #2011-GS-40-
597, 1073, 1074. In September of 2011, the Richland County Gra.nd.‘me indicted Watson fer three
counts of armed robbery, attempted armed robbery and murder, indictments #201 1—GS—40-4582,
4644, 4645, 4392 aﬁd 4391.- In October of 2011, the Richland County Grand .Tury.indicted Watson
for breaking into a motor vehicle, indictment #201 l-GS-40-—3982. In April of 2012, the Richland
county Grand Jury indicted Watsen for an additional count of poésession of a stolen vehicle,
indictment #2012-GS-40- 1424) On September 10, 2012, Watson appeared before the Honorable L.
Casey Mannmg and pled guilty to the above listed charges. Addmonally, Watson waived grand
jury presentment and pled guilty to another count of armed robbery, mdlctment #2012-GS-40-5052.
Jennifer C Davis and Clarke Newton 1epresented Watson. Meghan Walker and Kathryn Luck
Campbell prosecuted the case. Pursuant to negotiations, Judge Manning sentenced Watson to an
aggregat%sentenee of fifty (SO), years. A timely notice of inteﬁt 't(_) appeell was filed but on October
17, 2012;: the Seuth Carolina Court of Appeals dismissed' the appeal . pursuant to- Rule -
203(d)(1)B)(vi)- |

On October 1, 2013, Watscn filed an application for post conviction relief. “The State filed a
return on February 5, 2014. An amended application was ﬁled on November 18, 2014. On
December 11, 2014, an evidentiary hearmg was held before the Honorable J. Brnest Kinard, I,
Kristy Goldberg represented W atson at thé PCR hearmcY J. Clayton Mltchell 1epre%entr=d the State.
In a written order filed N'areh 3,2015, Judge 1()1&1(1 denicd relief and dlbnrmsed the apph(‘atlon A
timely notice of intent to appeal'. was served on March 17, 20 15 “This pe'titi'on for‘ writ of ceftiorari

follows.




- ARGUMENT

The PCR. Judge erred in refusing to find that the guilty plea was rendered mvolun{ary by
the fact that counsel d1d not provide Petitioner with a copy of the discovery material.-

In the amended apphoa’aon for post conv1ct10n relief Watson asserts that trial counsel failed

to prov1de him w1th a copy of his discovery. m'itenal and t*'lal counse] allowed him to enter into a

guilty plea that was- not knowingly and mtelhgentlv made. - (App. g 97) Watson additionally

asserts that he should have proceedcd to jury trial on the murder chalge (App. p. 97). During the

PCR hearing Watson testified that he never received a copy of his discovmy material. (App-p. 108,
lines 23-25). Wher asked if his attorney reviewed the ‘discovery__with' him, W afson answered, “She

bruﬁg it, but I never got a chance to look in-it for myself to see what was what.” {App: p. 109, lines

2-6). Watson testified that after he entered his guilty pleas he obtained his discovery material from -

| c‘ou‘nsel».:j -(App. p. 109, lines 9-11). Watson testified that after reviewing the discovery Lie believes
that the jury would ,have found h1m not guilty of murder and altempted armed robbery b’ecause_thero

was no pnvsmal ev1dt=n¢e (App p. 108, line 11 -p. 109, hnes 1-25).

Plea counsel tebtlﬁed at the PCR hea1mg that she rev1ewed all of the dlscoverv ‘material w1th :
» Watson.. (App. p. 122, lines 9'-16) Counoel testified tnat four €O~ defendants gave state:nents :

implicating themselves and Wé;fsori-in the murder. (App.p. 124, line 24 ~p. 125 ,"lme 1). She aiso

' testiﬁed that ballistics evidence linked the gun used in the murder to Watso. (App. p 125, lines 5-
1D). \Additionally, couhSel testified there was an alleged confession to the murder that Watson
denied making, '(App. p 112_3, lisies 2-6; p. 13‘1, ling 23 ~p.’ 1__32',';1iﬁe‘s 1-7). Counsel testified that
"she was prepared 'fo~ofiallenge the cOnfeSsion had Watson p'rot:godé'd‘ to jury triai. - (App .p: 132;
lines 8-10). .

In the order of dismissal the PCR. judge wrote:




This Court finds Applicant’s allegation that Counsel failed to review discovery with -
him to be meritless. Counsel’s credible testimony on the issue is persuasive.
Counsel met with applicant and reviewed the discovery materials. Counsel
" emphasized that Applicant knew what evidence would be presented against him if
the case went to trial. This Court finds Applicant has failed to show how Counsel’s
alleged failure to provide him' with a’ copy of discovery materials affected the
outcome of his proceedings. This court also finds Counsel’s testimony credible
with regards to her advice on the terms of the negotiated plea agreement and how
she thoroughly reviewed the offer and its consequences. This Court finds these

allegations are wholly without merit.

(App. p. 145)} The PCR judge erred. Trial counsel was ine'ffe"cti{ié' in failing to provide Watson
with copies of the discovery materiai. Although counsel reviewed the discovery with Watson, this
was not sufficient to a11on Watson to make an infellig_ént decision as to whether fhev should pléad
guilty for a negotiated ﬁﬁy (50) years or proceed to trial on “the. murder and attempted mﬁed
robbery.

o E A#p?ir_rﬁp@l_dcfendant. is guaranteed the right to effecﬁve assistance of counsel under the
_b Slxth .‘A@endtﬁént to. the United: 'S‘tates Constitution. U.S. Const. amend. VI; Strickland V.

| Washjng’g_"on, 4 66 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Courts evaluate allegations

of ineffé@iﬁve assiSfance.Of coun§¢1 using a two-pronged test. Cherry v. State, 300 S.C. 115, .1 17,
386 S.E.2d 624,"625 (1989) (citing Strickland, 466 U.S. a't__f__668, 104-S.Ct. 2052). First, the
o applicénf must demonstrate counsel's represenfation was deficient, Whicﬁ is measured by an
objective Istandé:fd of féasonablenéss. Strick]‘and-, 466 U.S. at 687—88-, 104 .S.Ct. 2052. ‘.‘Un'der
this prong, ‘[t]he proper measure of attorney performance remains simply reasonableness under
prevailing profe-s'si‘dnall riorms.’-” Cherry, 300 S.C. at 117, 3_8§A,S;E.2d at 625 (quoting Strickland,
466 U.S. at 688, 104 S.Ct. 2052).. Secend, the applicanf must demonstrate he -was_pféjudiced by |
counsel's performance in such a manner that, but for counsel's error, tﬁere is é reasonable

probability the result of the proceedings would have been different. Strickland, 466 U.S. at 694,




T

104 S.Ct. 2052. “A reasonable probability is a probability sufficient to undermine confidence in
the outcome.” Id. .
- The Strickland test operates sirnilarly when an applicant claims counsel was ineffective in

the context of a gullty plea Hill v. Lockhart, 474 U.S. 52, 58 106 S.Ct. 366, 88 L.Ed.2d 203

(1985) A g..ll ty plea may not be accepted unless it is vcluntarrly and understandingly made
Boykin v. A]aomna, 395 U.S. 238 89.8.C1. 1709, 23 L.Ed.2d 274 (1969) “To find a guilty plea
is voluntamy ead knowingly entered into, the record must estabhsh the defendant had a. ﬁlll '

understandmg of the consequences of his plea and the charges agamQt him.” Roddv \A State 339

S.C. 29 33, 528:S. E 2d 418 421 ('70’)0) “A defendant's knowmc and voluntary waiver of the
constuufrcnal rrglrts which accompany a guilty plea may bu accomphshed by celloquy between
the Cour{-v and ‘.-l:e defendant, betweert the Cour[ and defendant's couisel, or both.’ » Mn_v.
AState 337 S C. 597 599, 524 S.E.2d 623 625 (1999) (quotmg State v. Ray, 310 S.C. 431, 437,
-427 S.E. 7d 171 174 (1093)) “The longstandlng test for determining the valrdltv of a guilty plea

s whethcr the p‘ea 1ep1esents a voluntary and intelligent choice among the alteinative comrses -

- of actro‘n»cpciz fo the defend_ant;’- ”.Hrll_, 474 U S. at 56, '106‘: S.Ct. 366 (quoting North Carolina v.
Alford, 400 Us. 25, 3'1,' 91 S.Ct. 160, 27 L.Ed.2d 162?('19'70)); | |

“The 3 cond or prejud1ce reounement . focuses on whether counsel's cdnStittltlonally
1neffect1vc pcrformance aftected the ‘outcome of the plea p1ocess ‘ Hill,',4‘74 U.S. at 59, 106
S.Ct. 366. ;'_"“A‘ defendant who enters a plea on the advice of counsel may -only. attack t_he
voluntnry.':‘ézl Hitelli geiit character cf a plea h‘/ shoWi’r'g tl:fa"'l?j ccnn'é.el'd’represehtzi-tibn-fell beleﬁ/
an objectrve srandard of reasonableness and that there is a 1easonable ‘probability that, but for

connsel'é"ei'rcré; ‘the defendant would not have pled gurlty, but would have insisted on going 1o

trial.” Rolen v. State, 384 S.C. 409, 413, 683 S.E.2d 471, 474 (2009).



] Coun'sel’s representation in féiiing’ to pfovid¢ Watson with a copy of his discoverj/
m’étéfizil’ 'fﬁlis"below an 'obje'ctive. étaﬁdérd of reasonableness. The guilty «plea' was ren‘dered
m&oluntary by counsel’s failure to prov1de ‘Watson w1th a ‘copy of ‘the discovery matenal
' Wlthout havmg his-own copy of the dlscovery material, the plea does not represent a Voluntaly
and intelligent choice among the alternative courses of action open to Watson. Watson was
prejudi.é'ediby' the deficient performance‘.‘- There is a reasonable probability that, but for cbml.Sel's
eﬁors; WatS{Oﬂ"-wOuld not have pled guilty, but would have insisted on goixig to trial on'-the

murder and ‘atte'm'pted armed robbery charge.




CONCLUSION
Based on the above argument, the petition for writ of certiorari should be granted to allow
further briefing on the issue.

Respectfully submitted,

Kathrine H. Hudgins
Appellate Defender
ATTORNEY FOR PETITIONER

This 12th day of November, 2015.
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PETITION TO BE RELIEVED AS COUNSEL

Cerlhsel'for David W. Watson states:
1:  Sheisen Appellate Defender for the South Carolina Office of Appellate Defense and was
appomted lo represent petmoner | |

: ‘2;:?‘1”‘.“» She has reviewed the records and transcript of petitioner's post—convrctron rehef hearing
which was held On December 12, 2014. In her opmlon seekmg certrore_m from the order of dismissal 1e

without merit.

3. She hfrs, pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), briefed the one

arguable legal issue which arose during the post-conviction relief process.
‘Therefore, counsel requests that the Court relieve her as counsel for David W. Watson.

Respectfully submmed,

.Kathrine H. Hudgins
Appellate Defender
ATTORNEY FOR PETITIONER -

~ This 12th day of 'quember, 2015
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CERTIFICATE OF SERVICE

I cerufy that a true copy of the Johnson petmon for writ of certiorari and a copy of the
appendlx in this case have been served on Clay Mitchell, Esquire, at Rembert Dennis Building,
1000 Assembly Street, Room 519, Columbia, SC 29-201, and David W. Watson, #334288, at Lieber
Correctional Institution, PO Box 205, Ridgeville, SC 29472, this 12th day of November, 2015.

{M/\/ Hu,ot«,.,ﬁ

Kathrine H. Hudoms
Appellate Defender
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* SWORN TO BEFORE ME this 12th day
of November, 2015.

e ) (L.S)
Notary Public for South Carolina
My Commission Expires: October 30 2022




