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STATE ©F SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

| S ) 'FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND )

. } CASE NO..*ZOIZ;CP—A%O:SS!Z
) ' A , . .
The Gates at. Wllhams-Bnce Condommmm ) ‘MOTION AND ORDER INFORMATION
Assocxatlon ctal , ‘ ' _ '
~Plainnfr,” ) FORM AND COVERSHEET
VS. ) ;e
) Yol
DDC Constuction’Inc.,etal .~ ) O =
= Defendant,” ) o
m !

: e - Gomag o IV
Plamuff’s Attomey e Defendant’s, Attorney =
Justin Lucey, BarNo 15438 Howard VanDine, BarNo. . i, X =
Address: Address: R
415: Mill St.; mMt, Pleasant SC 29464 1320 Mam St Columbia, sC 292{); 22
Phone; (843) 849-8400Fax (843) 849-8406. Phone (803) 255 9466 Fax .

| E-mail: office@lucey-law.comOther: E-mail: Other:

IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and HI)
| JFORM MOTION; NG HEARING REQUESTED {complete SECTIONS i and Iﬂ)
EPROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and [tV

- 'SECTION I: Hearing Information

' Nature of Motxon .o .
; Esnmated Time: Needcd e COur( Reporter Needed: DYES/. NO
o SECTION II: Motlon/Order Type ‘
[written: ‘motion: attached
- B<IForm Motion/Order-

1 hereby move; foﬁwf or action by the court as et forth in the attached proposed order,

“January. 27,2015

S1 natﬁ‘ﬁrof Antorney for D Plaintiff/[ | Defendant: Date submmed
SECTION HI: Motion Fee o

- [IPAID- AMOUNT:$_ 2500
D EXEMPT:.- (] Rule to Show Cause'in Chrld or-Spousal Support.
 (check ma‘sgg} [ Doméstic Abuse or:Abuse dnd Neglect ,
1. Ind |gen( Status. D State Agency v. Indigent Party
1 Sexually Violénit Predator Act [ ] Post-Conviction Relief
‘L] Motion for Stay'in Bankruptc
[.] Matisn for Publication. dMotlon for. Execution (Rule 69, SCRCP)
LI Proposed order submitted at request of the court; or;
-reduced to writing from motion made in open court per Judge § instructions,

‘Name of CourtReporter:
E] Other:. .
’ JUDGE’S SECTION T
' D Motion: Fce to be paxd upon filing of the attached | JUDGE CODE
| order:
{ CT Other: L . Date:
‘ - R CLERK’S VERIFICATION
Collectedby:______ Date ‘Filed:.

[CJMOTION FEE COLLECTED: § .
{7 CONTEST‘BD AMOUNT DUE; 3;

SCCA233(1 1/2003),
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STATE'OF SOUTH CAROLINA. 'IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND:
' CASE NO. 2012-CP-40-8512
The Gates At Williams-Brice Condominium e
Association And Katharine Swinson, )
individually, and on behalf of all 6thers: ) ORDER OF DISMISSAL WITH:
sirilarly smlated ) PREJUDICE AS TO CERTAIN
' ) SETTLING DEFFNDA‘JTS
'Plaint‘iffs»,} )
)
NS., ) Loy
) | o8
DDC Constriiction, Iiic.; Kapasi Glass Mart, ) . , o =
Inc:; DMC Consolidated, Inc.; DMC Builders, ) . , o &
Co. Inc., mdmdnally and d/b/a The' Dinerstein. ) ""3‘1“”:l o
Companies; DC Developers ~ Columbia. ). ' ‘ T Rexm
Condos, Inc;; Columbia Condos, ‘LP: DMC ) D F
‘Developers I, Ltd.; .31-W Insulation Company; ) PEo=
Inc.; Associatéed Concrete. Contractors, :Inc.; ) - . ‘;2

«Balley Electric Company; LLC; C&B' Utllmcs, Y
LP; Carolina Floor Systems, Inc.; Century Fite ¥
‘ Protectlon LLC; Cherokee Inc ‘Coronado, ):
Stucco, LP: Cross Plains Custom. Tile, Inc.; ):
Lowry Construction. & Framing -Inc;; LTB):
Construction, Inc.;'Martin Morales Jr. Pamtmg )
& Drywall, LLC; Métal-Construction Materials; )
Inc.; Southwest Ironworks, Inc:; ‘The )
\Clcrklcy/Watkins . Group, LP Tindall )
Corporation;: Triad. Pest Control, Inc.; Wyman )
Acoustics LLC; Alenco Holdmg Corporahon )
Aleiico ‘Window GA, LLC, New Alenco )
Wmdow Ltd;; AWC Tlolding Company, )
Crosby Wmdow Inc., fk/a/ Actxon WinDoor ) -
Technology; Inc.;  Geo-Syst¢ms Design &)
Testing, Incs HGE. ‘Consulting, ~Inc:j ) -
Maintenance Bulldcrs Supply, Lad.; SCA)
Engineers; Inc.; Sinclair & Associates, Inc.; )
Faiiltless, Hardwarc, individually: and d/b/a )
Pamex Inc:;; T & M: Concrete, :Inc.; ‘Loveless )
¢ Commcrcxal Contracting, Inc.; Economy )
‘Waterproofing, Inc.; ‘BMC . West. Corporatlon )
Highway One Construction; Inc.y I'I. Widdows )
4 ‘LLC; Dietrich Industries, Inc., alk/a ‘Dietrich. )

F

ROA_00002



Metal. Frammg, Inc,, w/k/s Clarkwestern )
‘ Dietrich Building Systems LLC; HCM Utah, )
- LLC:  Headwaters, Inc: d/b/a Best Masonry' )
Labradot® Electric Company; -AAA Accurate )
Plumbing; Heating & Air, LLC, fk/a AAA D)
Accurate Plumbmg Solutions Dmslon of AAA )
Accurate Backflow - Testmg & Repar, LLC )
Time Warner' Cable Southeast, 'LLC; .Southern )
Equipment Company, Inc.; d/b/a Ready Mixed )
Concrete Company; and John Doe #1-10:,

)
)
Défendants; ' )

This wiatier-comes before the Court on Motion of the: Plaintiffs and with the‘consent’of

Settling Defendants DMC. Consolidated, Inc;; DC Developers-Columbia Coiidos, Inc.: DMC
Developers I, Ltd:;: Hfg’ﬁway Oné Construction, Inc.; 31-W Insulation Company, Inc.; Bailey
Electric Coniparniy, LLC;’ Céntiry Firé Protection, LI;Ci;'Chercikge,; Inc:; The Clerkley: Watkins
‘Group; Faultless Hardware, mdlvxdudlly and' d/b/a. Pamex Inc;; Geo-Systems Design & Testmg,
Incy; Labrador Electric Company, Loveless Commercial Comrac,tmg, Inc; Maintenance Bu:lders
Supply, Ltd.; Metal Constmctxon Materials, Inc.; Tine Wamer Cable Soiitheast, LLC, and

| Wyman Acoustics LLC.
WHEREAS Plaintiffs have settled with' the: below referenced, and: mrdersrgned parties;

for good, valuable fair, and adequate consideration;

WHEREAg, ds the~ Plaintiff Homeowner Association is the Assignee of a super math_ity‘

~ of its members (i excess of 0%y, the owriets of coridéminiums at the Gales at Williams Brice,
and as'the \set‘flemegts;princi"pally coﬁcc:tn common elements’and bu}ldmg’jcomﬁonchis for which
the Assoctation lS responsible; ‘and: as. the Homeowners Ass()icii.ati,o’n has ‘agreed ‘to “i"ridef‘r‘fﬁi’fy
Settling Paniés from-all -Horr;cownpr?c]\’a\ilmws, notice to potential class members is unnecessary;

-therefore;.

ROA_00003
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IT IS HEREBY QRDERED' that Plaintiffs’ ciaims, be dismissed and ended with prejudice
astothe followin‘g»Déféndantsaonl;y: ‘

1. DMC Consolidated, Inc.;

. 2. DC Developers-Columbia Condos, Inic

3 DMC Developers I, Ltd.;.

4. Highway One Construction,fnc.

5. 31-W Insulation Company, lac.;

6. Bailey E‘léétﬁci(iompimy; LLC;;

7. Céatury Fire Pm‘téaﬁoq;, LLG;

8. <Cl‘ie|4"0ke¢,-flﬁnc.;

9. The Clerkley Watkins Group; -. ' !

10. Faultless Hin’rdWarﬁ; individually atd d/b/a Pamex Inc.;

!‘1.’Ggq—3yst6m3'ﬂ'¢sign & Testing, Inc:;

12. Labrador Electric Compiiy;

13. Loveless Commercial Contracting, Inc:;

14. Mainiengn ce Builders Supply, Ltd.;:

415i Metal Construction Materials, Inc.;

16. Time Wairner Cable Southeast, LLC; and

1 7 Wyman Aconstics LLC.

IT IS FURTHER ORDERED: that all #ictiial and potential Cross-Claims in this suit befween
Setfling Defendants and/or DDC ﬁgnsﬁucﬁﬁn*mc;,‘ana'aﬁa/dr cDmrnbia'cdﬁdos, LP are dismissed
with prejjjdice. As these settlements are fbging Qon‘surynmated with good and adequaté_ consideration, )

this Otder of Dismissal
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IT IS SO ORDERED!

<

A,Pr,cﬁsidir,n:g\ Judge, ¢
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ISO'MOVE:

JUSTIN O’ T

BY:

LE LUCEY, P.A-

Justin Lucgy; Esquire
Stcphanic . Drawdy, Esquiire
415 Mill Street

Post Office Box 806
Mount.Pleasant,:S.C. 29465-0806
Pharie: (843) 849-8400:
Attorneys for the Plaintiff
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ICONSENT: -

. Esq.
Meridign, 17th Floor
1320 Main Street
Columbia, $C29201

ABioriiéys for DDC Coristruction, Inc., Columbin Condps, LP., DC Developérs = Columbid

Condos, Inc., DMC Developeérs I, Lid ; DM C Consoliddted, Inc., Wyman Acoustics LLC, and
Highway One Constriction, Inc.
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[ CONSENT:.
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TCONSENT:,

BY: f&mp R,

Karl Brehmer, Esq.-
Brown and Brehmer Law Firm
1720 Main St, Suite 201
‘Columbia, SC 29201-2850

-and-

Howard A. VanDine, IT; Esq.
Erik Norton, Esq.. '
Tara Sullivan, Esq:
Nelson Mullins Riley and Scarborough, LLP
‘Meridian, 17thi Floor.
1320 Main Street’
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] Oro}*" 0{ ’Dfsmusa wunv}’l’fjw'l-lce’
I CONSENT: s fo et Dhrdonts.
MCANGUS GOUD ;& COURIE LLC

Mhé’

Mendxan, IOth Floor
1320 Main Street
Columbia SC 29201

~and-

éf Howard A. VanDine, 11, Esq:

- Erik Norton, Esq.

Tara Sullivan, Esq. .
“Nelson Muillins Riley and’ Scarborough LLP .
Meridian.17th Floor

1320 Main Street: ' :

Attorneys for Century Fire Protection, LLC
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T'CONSENT:
SWEENY, WINGATE & BARROW P A

BY: OMM Maltin [\

Chnsty E. Mahon, Esq
P:O. Bok 12129
Columbia, SC 29211

and

Howard A. Vaane, 1, Esq.

Erik Norton, Esq.

Nelson Mullins Riley and Scarhorough LLP
Meridizfi, 17th Floor:

1320 Main Street

Columbia, SC 29201

" Attorneys foerero{ceé; Tie.

A10:
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“CARLOCK COPELANIY,

{ CONSENT: - ‘

STAIR.
BY: ‘ <
Tyler Winton, Esq.

40 Calhoun Street Suite 400;
Charleston, South-Caroliria 29401

Alttortieys for Clerkicy/Watkins Group, LP

. 1L
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J 1 CONSENT:

‘MCANGUS (JOUDELOCK & COURJE LLC

BY: Ata%re
Christina A. Bisset, Esq.,
2411 North Oak Street, Suite 401
Myrtle Beach, SC 29577-3173

Attorneys for Faultless Hardware, individually and d/b/a Pamex Inc., .
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1CONSENT: =

TURNERPADGET GRAHND LANEY P.A.

BY: ° 5y P i

J Kepreth Carter, Jr.
1908 Main Street, 17th Floor
Columbia, SC 29201

Attorneys for Geo-Systems Design & Testing, Inc.

13

ROA_00014



L dnss 3

BY:

I CONSENT:

?RICHARDSON PLOWDEN CARPENTER & ROBINSON, P.A.

aumes, Fihiow ( m.sgkb{_)
James H. Ellﬁ)tt Jr:, Esq.
40 Calhous, Street, Suite 220

‘Charleston; SC.29401

. Atz‘bmeysfor.L'a'brador‘Electric-'Company '

14
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FCONSENT:

well Street

Colusnbia, SC 29201

15
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] I CONSENT:

| MURPHY & GRANTLAND,P.A.

BY:

Brent:M, Boyd (Hsq:

Post Office Box 6648; :
- - Columbia, SC 29260 .

. Attorneps [of.Md‘fntenance Buitders Supply, Ltd,

16
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BOKOUGH, LLP

Hb,\;vard: VanDi'ne,ﬁI,{Esq.:
Erik Noffon, Esq.

Meridin, 17th Floor
1320 Main Street
Coelumbia, SC29201

Attorneys for Metal Construciion Materials, Inc.

17
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1 CONSENT:

BAKER, RAVENEL & BENDER, L.LP_

‘Baker, Ravenel'& Bénder, LLP,
‘3710 Landmark Dy
.Columbia, SC 29204

Attorneys for Time Warner Cable Southeast, LLC

18
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" Nelson =
e Ml

‘Nelson | Mullms Riley & Scarbm ‘ough. LLP
JAftorieys and Counselors at Law

1320, Mam Strcc[/ 17y Floorl Columbia, SC 29201
Tel: 803 799 2000 Fax: 803.255.5904.
www.nelsonmullins.cony

Erik:T. Norton,
Tel: 803:255.9552
Fax: 803:255.5904
. erik.norton@nelsonmuliihs com’

June 19, 2014

Hand D’gelivered .

The Honorable G. Thomas Coopet, Jr.
Active/Retired Circuit:Court Judge
P'O Box 192 '
1701 Main Street, Room 323~
Columbia, SC 29202-0192.

RE:  The!Gates at Williams-Brice: Condoniiniim Association and Katharing
Swinsor, 1nd1v1duaﬂy, and on behalf of all others smularly situated v. DDC
. Construction, Inc., et-al.
Civil Action No. 2012 CP-40-8512:
Our Filé No. 41087/01500

‘Dear Judge Cooper:
Putsuarit:to your:instrictions at the- hearmg in this matter on June 9 2014, I'lave enclosed a
Proposed Order .on my clients' Motion for Non-Tury. Trial and to Strlke Plamtlffs Class Action

Allegations and Jury Trial Demand.

Jn addition, I have enclosed the:Supplement to Record in Further, Support of the Motion: for
Non-Jury Trial and to Strike Plamuffs Class. Action Allegations. and. Jury Trial Demand,

which includes coples of- the. various ‘docifients. feferenced in ouf brlefmgg that may not’

‘préeviously havebeen included in .the_ Court's file.

Thank 'you very much for consideration of: these matters. Pleasé-1ét us know if' you 'feqxlifé
anything else from us. .

Very truly yours

T

Erik T. Norgon

ETN:s
Enclosures
cc:  All Counsel of Record (via email)
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STATE OF SOUTH CAROLINA )
| o )
COUNTY OF RICHLAND )
The Gates at Williams-Brice®
Condominium Association and

Katharine Swinson, 1nd1v1dually, and on
‘behalf of all others similarly situated;

Plaintiffs,
VS.

DDC Construction, Inc.; Kapasi Glass
Mart, Inc.; DMC Consolidated, Inc.;
DMC Bullders Co., Inc:; 111d1v1dually
and d/b/a The. D,m@r.st.e.ln Compam,es
'DC Developers —+Columbia Condos,
Inc.; Columbia Condos, LP;. DMC
Developersl Ltd.y 31-W Insulatiofi
Comipany, Inc.; Aqsomaled Concrete
Contractois, Inc Balley Electric
Company, LLC C&B Utilities, LP;
‘Carolina Floor Systems Inc.; Century
Fire Protection, LLC; Cherokee Inc:;
Coronado Stucco, LP; Cross Plains:
Custom Tile, Inc.; Lowry Construction
‘& Framing Inc.; LTB Construction,
Inc.; Martif Morales Jr. Pamtmg &
Drywail LLC; Meétal Construction
Materials, In¢.; Southwest Ironworks,
Iné.; The Clerkley/Watkms Group, LP;,
3deall Corporation; Triad Pest
Control, Inc.; Wyman Acoustics: LLC;
Alenco Inc. d/b/a Ply Gem Window
‘Group; Crosby Window; Inc.; fik/a
Action WinDoor Technology, Inc
Geo- Systems De51gn & Testmg, Inc
HGE Consulting,. Inc * Maifitenancé,
‘Builders Supply, Ltd.; “SCA. Engineers,
Inc.; Sinclair & Assomates Inc:;
',Faultles\s Hardware, mdlvldually and
d/b/a Pamex Inc: and John Doe #1-10,

2

'-Defendants .

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
).
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN'THE COURT OF COMMON PLEAS *

FIFTH JUDICIAL CIRCUIT

Civil Action No. 2012-€P-40-8512

ORDER GRANTING
DEFENDANTS' MOTION FOR'
NON-JURY TRIAL AND TO.

STRIKE PLAINTIFFS® CLASS._

JURY TRIAL DE\/IAND

ROA_00021
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Thi§ matter is before the Court upon motion 6f DDC Comstriction; Trc., DMC

Consolidated, Inc:; DMC Builders,  Co., Inc. individually and as d/b/a The Dinerstein

‘Companies; DC Developers-Columbia Condos, Inc:; Columbia Condos, LP, DMC Developers

L, Lid:;. Associated Concrete. Contractors; Inc.; Bailey Electric.Company, LLC; C&B Utilities,
LP; Carolina Floor Systems, Inc.; Century Fire Protection, LLC; Cherokee, Inc.; Coronado
Stiicco, LP; ,Crdsé' Plaitis Custornt Tile, Inc.; Lowry Comstruction & Framing, Inc.; LTB
Construction, Inc.; Martin ‘Morales Jr. Painting & Drywall, LLC; Metal Construction
Materials, Inc.; Wyman Acoustics, LLE and Highway One Construction, Inc. (“Defendants”);
Defendants’ motion ‘was made pursuant to Rules: 12(f); 23(d)(1), 38 and. 39 of the: South
Carolina. Rules.of. Civil.Procedu'l’é; and asks-this Court to order-a non-jury trial in this matter
and strike;the class action allegations and jury ttjal demand. of Plaintiffs The Gates at Williams-

Brice Condominium Association and Katharine Swinson, individually, and -on behalf of ail

others similarly sifuated (collectively " Plgihtiffs;"‘;)fbasdjdzog the provisions of the:Master Liﬁéﬁd,;-
A hearing was Tield on. June 9, 2014 with counsel for both Plaifitiffs and Defendants ‘in
attendance. This Court.has gonsi‘deredaa'u subrissions and arguménts: from both parties- and
the entire record before it, having considered each argument raised, Defendants’ Motion is -

hereby GRANTED. for the reasons, set forth below..

FINDINGS OF FACT

1. Plaintiffs" Second Amended Complaint ("Complaint") seeks. damages telated to
various- alleged ‘cons'trgction defeéts at the Gates »;it "Williams-Brice cqndomipium corriplex
("Property" or "Condominiums").

2. “The Condominiums weté constriicted by owner Deferidant Columbia. Cornidos,
LP, ("Developer” ot "Grantor") and general contractor Defendant DDC Construction, Inc.

2.
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("Géneral Cotitractor"). The -other Deféndants are subcontractors. who. participated in
constructioni of the Cotidominiums:'

3. Constru:c“tion was substantially complete as of July 1, 2007, when the Certificate
of Occupancy was issued. | |

4. As an integral part of the project, Developer filed:'a Master Deed with the
Richland Courity kegister of ‘i)éeds creatinig the Gates at wmiaiﬁs-Bméé_:Hari;éntal Property
Regime on: July 11, 2007, ;aﬂd "bé;'gan closinig -on sales of the Condominium. unit§ soon
‘thereafter. |

3. The Master _Df;@d contains a_jury "trigl waiver and a class action waiver
("Waiver") locat'ed}in section. XXXV just beforé the signature pages of the"Master Deed, Wﬁich
‘statés as i’fbuowsz;iﬁ bold print and all capital letters:

D. Waiver of Jury Trial (i): NEITHER CO-OWNER NOR. ANY ASSIGNEE,

SUCCESSOR HEIR, OR LEGAL REPRESENTATIVE OF :CO- OWNER. OR

LGRANTOR SHALL/SEEK A JURY TRIAL IN ANY LAWSUIT, PROCEEDING

OR ANY OTHER LITIGATION PROCEDURE ARISING FROM OR: BASED

UPON THE MATTERS SET FORTH HEREUNDER, OR. TO THE DEALINGS
OR RELATIONSHIP BETWEEN OR AMONG THE GRANTOR; ITS AGENTS,

CONTRACTORS, SUBCONTRACTORS, ARCHITECTS, ENGINEERS AND

THE CO-OWNERS OR. THE. ASSOCIATION INCLUDING ‘WITHOUT
LIMITATION WAIVER .OF ANY TYPE OF CLASS ACTION SUIT.

6.  -Section XXXV :of the Master Deed identifies. the parties bound by ‘the Waiver,
and includes all Defendants and Plaintiffs? -

Bound Party. Includesy Grantor; all co-owners; the Associafion -and its. officers,
directors, and committee members, including any corporation, or other entity formed. fo
serve as the ‘Association; all persons -and entities ‘subject to this Master Deed; any
person or entity -fiot otherwise subject to this Master Deed Who agiees. to. submit. to this
Article;. any person or entlty that now has. or héreafter acqulres any. intérest in a Unit;
the. developel of ‘the Regime; any person or- entity ‘that, has’ pxevmusly or heréafter
Supplies (dnectly or indiréctly) labor materials,. désign, services, _equipinent or other

! Other non-moving defendants include suppliers and other subcontractors represented by other counsel.

3
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things of value :in connection with the construction or maintenance of any Unit or

‘Common Elemént: in. the: Regime;. any heir, successor, -delegatee: or a351gnee of any

person or. éntity listed in.this paragraph..

7. Thie Master Degd provides that the class action waivér and jury trial waiver, .as
well as other’ provisions related to mandatory alternative. dispute resolution, aré a "material
inducement for the grantor" to create the Horizontal Property Regime.

8., Prior to filing of the: Master Deed; Developer incorporated the Gates at

‘Williains-Brice. Homeownérs Association (" Association") as a non=profit corpotation under the

laws of South. Carolina.

9. Purﬂs\uah‘\tﬁ to, the terms ao"f the' Master Deed; Developer maintained control of the
Association while Condominium units were béing‘soldl

10. . Developer tuitied over: fédntfol of the: Aséoéiiition to homeowners on or about:
August 24, 2009;, after all units owned by Developer had been sold.

11, Plaintiffs filed their initial Complaint on December 26, 2012, citing ‘the Master
Deed and alleging that they were .eniift,ledf to proceed.as a class and démandin)g“asjury trial.

12.  Defendants filed their responsive pleadings: in response fo»th.@. initial Complaint
on March 7, 2012. Defendaits denied Plaintiffs' class action. allegatlons and defiéd Plamtlffs
allegation that ‘they were’ tenfi‘ﬂed to a jury trial. Defendants furtlier asserted waiver as an
affirmative defense:

13.  The Association subsequently filed an amendment to the Master Deed: on June
5, 2013, approximately: four yéars after thégtﬁrhoVét and almost six: months after filing of the
initial Complaint. The amendment purported to Temiove the Waiver and cetain warrarity

exclusions from the Master Deed. : .
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14. .. Subsequently; Plaintiffs. fil‘edﬂ multiple Amended Complaints adding new claims
and new parties,* the Tast of which ‘was filed on «lFeb\ruéar'}Z 25, 2014. Deferidants filed
responsivé pléadinigs to each Amiended Complaint, continuing to' defy .Plaintiffs’ right. to_ a.
Vcla,,ss' action and av‘ju‘r-:y‘ trial, \fziiéin\g,wai'vcxf as-a defense, and expres,sly'_rcfcreﬁciilg; waivers and
defenses provided in the:Master D’éed in their responsive pleadings;

15. Of, i\’/lzif{:li 24; 2014, shortly after receiving Plainititfs' Second Amended
Complaint and the operative pléading in this case, Defendants filed the instant motioi.

16. On,ﬁJ,uns 2; 2014, Plaintiffs filed a motion seeking leave to-file and serve.a Third
Amended Complaint :adding even more claims and parties: The draft Amended Complaint
continues ‘to demand @ ¢lass action- and jury trial, This motion is still pending; ibéfor;c the

Court, and theréfore no responsive pleading has been filed to this Motion.

CONCLUSIONS OF LAW.
17.  South Carolina. recognizes ‘that a party may" waive its Tight to-a jury. trial by

contract. See Wachovia Bank v. Blackburn, 407 S:C. 321, _ S.E.2d ___(2014); see also -

Beach Co. v. Twillman, L.td:-.‘,_:351 S.C;:56,64, 566.S.E.2d.863, 866 (Ct.. App. 2002); Leasing

Service Corp. v. Crane, 804 F.2d 828, 832-33 (4th Cir. 1986). Such a waiver must be strictly

construed as’ the' right to: trial by jury is a substantial right. Twillman, 351. S:C. at-64, 566
S.B.2d at 866. |

18. | “-W«hefhér a party. is’ eniit_licd to, ,a;u«jury‘tﬁ_al is a.qu@stion of law."” Verenes v.
Alvanos, 387 5.C; 11, 15, 690 8.E.2d 771; 772 (2010).

‘19. It also well ¢éstablished that written class: action waivers such-as thé ohe-at issiic:

. hereé. are enforceable tinder South Carolina law. See York v. Dodgeldnd :of Colurnbia, Inic.,

406 S:C. 67, 749 S:E.2d 139 (Ct. App. 2013); sce also Muriithi v. Sp‘uﬁlei Exp., Inc., 712
5
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F:3d 173,180, (4th Cir. 2013); Patricia Rowé P.A. v. AT&T, Tric., CA 6:13-cy-01206-GRA,
2014 U-S. Dist. LEXIS 5102 (D.S.C. Jan. 15, 2014).

20.  The, Titles to Real Estate signed by unit owners and recorded with the Register
~ of Deeds of Richland County. expressly Aincvqr:poratc the terms of the. Master Deed: Tn addition;
Purchase Agreements signed by each Plaintiff incorporates the terms-of the Master Deed.”

21. In ‘ti;e redl estate’transactions ¢ontext, South CarOlina: fecognizes that references

by .incorporation @mong and between docuinents: iake the provisions binding: on the parties.

 §§§ Klutts Resort: Realty, Inc. V. Down'round .Dev: Corpj; , 268 S.C: 80, 232 S.E.2d 20
am. |
22. It is. uridisputed thit . Kathariné Swingon, thé named class representative, and
Williain Yarborough, chair 6f thé Association Board, testified in their dépositiofis that'théy and
all other homeowners are bound by terms: of the Master Deed.
23.  The law concerning construction. of a deed in;South Carolina is as follows:

In construing a' deed, the intention of ‘the grantor must be
ascertained and effectuated unless:that intention contravenes some
well-séttled <tule: of 1aW or public policy. The dntent of the.
grantor must be found Wl[hln the four corners of the deed The>
for the court. The terms of an unamblguous deed may. not be;,{
varied: or contradicted by evidence drawn from sources other than,
‘the deed itself: When intention. is: not expressed. accurately in the:
deed evidence aliunde may be: admitted to. supply or explam 1it.
The: instrument is not thereby varied ‘or contradicted but is
explained. or corrected

Gardner V. Mozmgo 293.8.C. 23, 25 358 S.E:2d. 390 392 (1987)

24, In this case, ‘the Master Deed unambiguously provides for: a mutual waiver of

the right to a jury trial and of the right to'proceed as a class action. See Master Deed at §

XXXV(D).
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25. Thé Waiver: is conspicuous because it is-written in bold, all capitalized letters in
a section: entitled "Jury Tridl Waiver” k’)cated"just' before: the signature pages. of ‘the Master
Deed. The Tangiiage is. unambiguous.

26.  The Waiver covers the claims at issue because it expressly applies to any
"lawsuit; proceeding or other litigation procedure-arising from or based upon the matters set
forth hereunder, or to the d.cal.ing,é, or relationship between or .among the grantor, its agents,
contractors, SﬁB"cbﬁtracto‘,rs‘,i_ .éfchitects, engineers and the ’C'(')—dee"r’s , or the: AsSOCiéﬁon,
inciudii;gi without limitation waiver of any typé of class action suit.™

27.  The piain,- broad 'ianguag’c, of. the 'Waiver ‘indicates: the Grantor's irit:eni that the
‘Waiver agpl.ie,S? to construction, .d@'fe.c,t‘» claims like those involved in the instant case. In.
addition, the inclusion: of. contractors and design professionals in the scope of parties covered
provides additibnai_l’, eviderice of the Grantor's intenit that the Waiver cover-construétion- dsfeet
claims like.those of Plaintiff: | )

28.  Pursuant ‘té the express terms, of the Master Deed,;. Plain(t‘iiffis,z agreed to" waive
their rights to a jury {rial and to proceed as a class action "[b]y -acceptance of a,deed, to any,
‘unit or-othér property" plirsuant to.the Master Deed.  Therefore,, Plaintiffs?-\x;aived their right.
to-a jury f:tr';'i’ai;faﬁd‘ to. proceéd .as a class action at the timé- thiey accepted the, deed. to their
Condominium unit. |

29.  This Qogrt«ﬁhas considered each of the arguments raised by Plaintiffs. All are
expressly addressed and rejected herein:

30.  Plaintiffs argue that the Second Ameﬁdlnent to the Master ‘Deed operates
retroactively” to an-wéi,ve. their' voluntary dnd knowing waiver: (Se¢ Pifs.- Mém. -Opp. 9.)

However, this argument fails for several reasons.

7
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a: First, Plaintiffs did not record::ihe Second Amendment to the Master Deed uniil
-almost four years after ‘the tx@rnwey of :the Association ‘board to. homeowner
control and six imonths after they filed their Complaint and. aftéf Deferdanits
filed their responsive pleading. Therefore, the Waiver was in effect at the time
this Tawsuit was filed and the Second: Amendment to the Master Deed has no_
‘b,earringf on this action: |

b. Second, even if the Second . Amendmeiit to the Master Déed had been filed prior
‘t‘o the Coriplaint; Plaintiff's 'waived thieir right to a jury trial and to proceed in a
«class -action at the ‘time they accepted the Deed. The Master Deed, expressly
states that the Developer relied, on, the Waiver .as a material inducement to
creating the Horizontal Property Regime: Therefore,, the Waiyer- was effective
at the time -Plainiiffs ‘accepted title to. the: Property and. Plaintiffs may nof un-
waive their Voluiitary and knowing Waivér by an amendment to -the Master
Deed. Certainly, Plaintiffs may not escape the efféct of the Waiver* without the
‘consent'of the-other bound parties, including the Defendants.

o iThird, cvgn"if‘thc' Second Amendment. to the Master Deed had been filed prior
to the Complaint or-it.could apply retroactively; the Amendment is not effective
‘becéﬁse Plaintiffs didl"n'ot securé the permission of mortgige holders as ‘r'equir‘e;i
by Sféctidn‘ XII1(4). of the Master Deed.

d. 'Fourth, "Plaintiffs argue that Defendants may not challenge the, validity of-the
Second Amendment to the Master Deed’ under South Carql‘iﬂa\',s, Uniform Non-
Profit Corporation Act. (Ptfs. Meni. Opp. 11.). However, the Non-Profit Act

does. not"apply since the Defendants are expressly ‘identified as parties bound by

~ ROA_00028




the Sec’tion§ of the Mastér Deed Plaintiffs are 'Eittér'r{ptiﬁg/ to amend.
.Amendmierts to the Master Deed are madé by the votes of property owners, not
the Association. "The Non-Profit Corporation Act does not appi}f 10, éiriendments,
to the. Master Deed..

31.  Plaintiffs.also.argue that Defendants’ motion is not timely undex} Foggie v. CSX

Transp., Inc., 313 S.C. 98, 431 S.E.2d..587 (1993), becz;ﬁse..efendams,did% fiot ‘file theit
‘motion prior té their-initial responsive pleading: (Ptfs. Memm. Opp. 8.): This arguinient also is
‘misplaced.

32:  Poggie reﬂJﬁh:s:s only that issues regarding mode of-trial be raised at the first
opportuiity.. It does not requiré that a mbtion«_be filed at that time, and S.C. R. Civ.'P. 39
doe§ ot contaiit. ariy. time limitation as to. wheir 4 motion iay: be miade: to-demand a nonjury
Plaintiffs to a jury trial and to-a class action in its initial responsive pleading by denying

Plaintiffs' demands for a. jury ftrial and for certification of a class ‘action, Further, South

‘Catolina. law requires only that the jury: trial issué be raiséd before trail and then appealed or -

else. it is waived. See Lester v. Dawson, 327 5.C. 263,264, 491 S.E.2d 240, 240 (1997).
The: critical i‘.ixﬁe; element is raising: the issue prior 0 trial, as was done in Defendants” initial
responsive pleading to this. action and 'has been reiterated in each responsive pleading since.
Moreover, under Rule 12, fthis. ﬁdtion was not oné that had to be‘:- raised’ ,i'mmediately or
waived. (See, é.2., Rule 12(b)(i).

33.  Further, Plainiiffs have continued to amend their pleddings by ‘adding new
claimg and parties, with a third motion to. amend their Complaint currently pending before the

Court. Defendaiits filed their motion just after the Second Amended Complaint was filed and
9
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just: after conducting the depositions of ‘the Association's board chair and the narfied ¢lass
representative. Therefore, the filing of the motion' was timely in that it was filed immediately
after the necessary discovery-was ‘conducted to support the motion and was filed with;the intent
of giying-,éll parties the opportunity to part,ici’Pat_e.

34.  Plaintiffs further argue that the Waiver is not enforceable because Defendants

elected Tiot. to arbitrate this ‘matter.. However, the Waiver is: an entirely separate siibsection.

within a larger section entitled "Alternative Dispute: Resolution," and not. related. to the:

arbitration provision. The Waiver expressly confemplates litigation outside of the:arbitration

context by referencing “any lawsuit, proceeding, or any other litigation procedure." Reading’
M4 g any proce g ny ot gation procedure { g

A

the jury trial waiver to be intertwined with the arbitration provision would make the jury trial
waiver superflucus since all arbitrations ‘are non-jury. Plaintiffs offer- fio authofity to: siggest
that. déclining to arbitrate Shoulfd;invélidétjc; a &h‘é]ly,distingt jury trial waiver such:as that in the
Master Deed. |

35.  In addition, Plaintiffs argue that the Wa{iﬁzérf‘ is 'unconscionable. (Ptfs. Mem,
Opp. 19.) This argument fails as a matter of South Carofina law.

36.  Tn order for the Waiver to be: unconséionable, ‘Plaintiffs must show ‘that it has

oppressive and one-sided terms such that Plaintiffs had no meaningful choice.. See Toler’s

Cove Homeowners ASS,iI,lf,V?Z-VTr}i,dﬁmf Coustr. ‘Co.; 355 5.C, 605, 586 S.E.2d 581, 5‘85“ (2003).

Here, unlike ini the case law cited by Plaintiffs,” the Waiver is mutual as to all bound parties

and is entirely. separate from any warranty or limitation of liability provisions. Moteover, the-

Waiver contains a jury trial waiver and. class: action waiver with language similar to that

previously enforced- by South Carolina Courts; even in adhesion contracts. See York, 406

E

? Smiih v. D.R. Horlon, Inc., 403'S:C. 10,742 S.E.2d.37 (Ct. App. 2013).
| 10
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S.C. at 94, 749 S.E.2d at 139-(holding that a class. action waiver Contairied in an automobile
retail installment contract was “valid and must bé enforced according to:its terms”); Munoz v.

" Green Tree Fin. Corp., 343 S.C. 531, 543, 542 S.E.2d 360 (2001) (holding thata jury trial

waiver contained inza-home improycment installment contract was 1\;1a1,i'<_1f and eﬁfbrceablc; )
37, Moreover, (he. Q;Zaiycr appears: in the Master Deed, which was. drafted by a
South Carolinalicenged.attorney. The Master Deed was provided.to.Plaintiffs atid éxplained to
thiem at a loan closing*supervised by a South Carolina licensed. aftdfﬁey‘ selected by. Plaintiffs.
Under these circumstances, the Waiver is not unconscionable and is enforceable.
-38.  Plaintiff further argues that the Waiver violatés the:Horizontal Property. Regime
JAct be‘cziﬁs’edt is not 'iﬂéluﬂedﬁf’i’h the Bylaws of the Association. ‘However, pursuant to S.C. Ry
Civ. P. §. 27-31-60, the bylaws sgovern the- admiinistration of the HOA, not the: relationiship
between the Developer, ias grantor of the property, and the; ;préiperty;z owners. The Master
clearly is the correct and better document to include provisions. gbyern\i‘gg; the relationship
between the Grantor ~a’ndi'p1‘0p'erty owhers. |
39. Moreover, the Waiver does not operate to divide the genéréi .an”d Timited
common eie‘men;ts;»; The. Master, Deed is clear that all limited and common: elements, belong to
~ the unit owners. fIfI}ga‘l’ \&"aiy:er does. not affect this provision, and instead m@rgﬁly addresses the
form.of dig,pute resolu‘ti(‘)‘hmt’”ofb‘c’:- followed by the Parties.
40.  The Master ﬁeed‘ doés not créate any ambiguity with: the. Association’s Bylaws,
which incorporate the Master Deed by reference. To t‘heve’meﬁt it does, then the Bylaws are
“expressly :subject to -the terms, provisions, conditions, . and authorizations Qqntaineid in. the

Articles of Incorporation-and which may be contained -in .the formal Master Deed..." The

-

11

ROA_00031



Bylaws: go on to say that the Master Deed will "be controlling Wherever the same ‘may be in
conflict herewith."

(

-41.  Finally, this Court’s prior Order filed on Noxiémber 19, 2013 (?;Kabasi‘/Order'f)
.denying. Defendant Kapasi Glass Mapt,e'siMqéi‘Qn» to Dismiss Class Action allegations has no
bearing on thie ifistant fotion. Kapasi.moved to dismiss the class.action allegations because:of
its limited scope of ivo‘rk‘ at_the Property, which was limited to work at the common aréas..
(Kapasi Order 2). Asa result, Kapasi argued that only the Association, andnot unit owners,
could bring claims related to. its scope ‘of work. (Id.) Kapasi did not raise the iséue of the
class action bar found i 'lheiMas‘te\rf Deed, and did’ potr_aise the;,issqe of the waiver ofa jury
‘motion ‘was based solely its limited scope of work as it relates: to Plaintiff's .class action -
allegations. Mdreover, the Kapasi Order does not- become: law of the case because it was not
immediately appealable by.the Defondars, and.cerainly not appealable by any. defendnis

other than Kapasi. 'See Bore v. United Statés Food. Serv., 399 S.C. 566, 576, 733 S.E.2d'

300, 305 (2012) ("The law of the case doctririe applies “whete 4 party does not challenge an

issue on-appeal when there has:been an opportunity to do s6.").

S

CONCLUSION

}As s¢f forth above, the ‘Waiiver is valid and. enfbrcgabie: .Plainﬁffs I;hcrefore have
waived their rightto a jury: trial and to ‘try their ‘cla’i‘;ns as-a. giass -action. Defendants have
timely demanded a nonjury trial -and aré entitled to a non-jury ‘trial. Therefore, Defendants’
‘motion is GRANT ED. Plaintiffs' class ‘actioﬁ claims as to Defendants. are disrnissed with
prejudice and stricken from Plaintiffs’ Sécon‘&v Aﬁlended Complaint: Plaintiffs' class action,
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allegations as to. Defenidants may not be inclided in any' further amended pleadings filed by

Plaintiff. This matter is to be transferred to the non-jury docket and tried by bench,trial.

IT IS SO ORDERED:.

The Honorable G. Thomas Cooper, Ir.

South Carolina Circuit Court Judge

Fifth Judicial Circuit; h
Columbia;, Soutli Carolind

;2014
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/STATE,OF,SOUTH CAROLINA

COUNTY.OF RICHLAND

The Gites At Williams-Brice Condominium,
Association And Katharine Swinson,
individually, and on. behalf of all ofhers
srmllarly 31tuated

Plaintiffs;
VS.

DDC Constructxon, Inc.; Kapasx Glass Mart,
Inc; DMC: Consohdated ‘Inc:; DMC Builders,
Co. Inc., individually and d/b/a The Dinerstéin
‘Companies; DC Developcrs Columbia’
Condos, Inc.; Columbia Condos, LP; DMC
Developers 1,; Ltd.: 31-W Insulation. Company,
Inc:; Assoc>1ated Concrete ‘Contractors, Inci;:
Baﬂey Electtlc Company, LLC; C&B: Utxhtxes,
LP; Catolina’Floot Systetns, Inc.; ‘Céntury Fire
Protectlon, 'LLC; Cherokee Inc.; Coronado
‘Stucco, LP; Cross.Plains Custom Tlle, Inci;
Lowry Construction & Framing Inc.; LTB
Constructiony Ine.; Martin Morales Jr. Pamtlng

* & Drywall, LLC; Metal Constriction Materials;

Inc ‘Southwest Ironworks, Inc.; The*

. Clerldey/W atkins Group,. LP; dea]l

Corporation; Triad Pest Control, Inc;; Wyman:
Acoustics LLC; Alenco Holding Corporatxon,
Alenco Window: GA, LLC, Néw Alénco.
Wmdow, Ltd:y AWC Holding Company;.

- ‘Crosby Wmdow Inc., f/k/a/. Action WinDoor

Technology; Inc.; Geo -Systems Design &
“Testing, Inc;; HGE Consulting, Inc,;
Maintenance Buildérs Supply, Ttd.; SCA
Engineers, Inc.; Sinclair &. Assocmtes JInc.;

Fauliless Hardware, md1v1duany and d/bfa
Pamex Inc.;; T & ‘M Concrete, Inc.; Loveless -
Commer cxal Contracting, Inc Economy

Watcrprooﬁng, Inc.; BMC West Corporation;
Highway Ofie; Construction, Inci; J.I. Windows.

LLC Dietrich Industries, Inc., a/k/a Diétrich.

ry oo : - h .\ ’ : : .

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT

CASE NO..2012-CP-40-8512

ORDER DENYING DINERSTEIN AND
OCIP, DEFENDANTS’ ‘MOTION FOR
NON-JURY TRIAL AND TO STRIKE
PLAINTIFFS® CLASS. ACTION. ‘

ALLEGATIONS AND
JURY TRIAL DEMAND
[ MY Ry
moE 3
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‘Metal Frammg, Inc., n/k/a Clatkwestern.
Distiich Building Systems LLC; Best Masonry
and its successor-in mtercst,yOldCastleAPG
Headwaters, Inc. d/b/a Best Masonry; and J ohn
Doe #1-10.

Defendants,

N’ VAVV\VVVVV‘

Th1s matier cameé before the Coirt on Juge. 9;-2014. on the Dmerstem and OCIP
Defcndants MOthH for- Non-Jury: Trial #nd to Strike Plamnffq Class Action Allegatiohs and
Juiy Trial Deniand (hereinafter the “Motion™) based on Rules ’12(1')‘, 2‘3(6)(1), 38 and 39 of ‘the.
South Carolina Rules of Civil Procedure (“SCRCP”) Attending for. the Plaintiffs. was- Justin
O".[oolc Lucey, Esq with Brik Norton; Esqune attending for the Defendants Havmg tieard oral
La,rgqment,s presented by counsel,)3 and for. the reasons set. forth below;. this Court DENIES

Defendarnits' Motion.

BRIEF PROCEDURAL AND FACTUAL BACKGROUND,
This action arises out of alleged defects in the.construction of . condominium complex,
The Gates at Williams-Brice (“The Gates™), in Columbia, South”Cardlirfa. ‘The Dinerstein. and

OCIP Defgilgiants’ Motion. §eeks to: enforce provisions of the Master Déed: of The Gates -at

?

. The Defenddms who brought the Motion include the  Dinerstein-affiliated Defendants and hose
:subcontractors-covered under the Dincistein-atfiliated Defendants’ Owner Cortrolled Instifance Policy (hercmafter
.collectively refeired to as the “Dinerstein and OCIP Defendants?). The Dinerstein afﬁhated Défendants include
DDC Construction,. Iric.; DMC Consohdated Inc.; DMC Builders, Co,, Inc,, mdmdually and d/b/a The Dinerstein
Companies; DC Developers ~Columbia Condos, Inc.; Columbia Condos; LP DMC Developers 1; Ltd.; and. Highway
Oné Construction, The OCIP Defendants include Assomated Concreté Contractors; Inc; 5 Bailey. Elecmc Cmnpany,
LIC; Cé&B Utlhtles, LP; Carolina Tloor Systems, Inc; Century Fire Protection, LIC; Cherokes, Inc.;
Coxonado Stucco, LP; Cross Plaing Ciistoin Tile, Inc;; Lowry Construction & Framing, Inc.; LTB Construction,
Inc,; Martin Morales Jr. Pairiting & Drywall, LLC Metal Construction Materials; In¢.; and ‘Wypai. Acouthcs
LLC

2 Theé Plaintiffs include The Gates at Williams-Brice Condoniinium Association -and- “Katharine' Swinson,
md1v1dua11y, and on behalf of all others similarly situated: (hereinafter wllcctwely 1cferred to-as*Plaintiffs”).

‘ Oral.arguments were heard on June 9, 2014: .Pldintiffs were répresented ‘by. Justin O’ Toole Lucey, Esqunc,
"Defendants were represented by Erik Norton, Esquire..
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Williams-Brice Horiz‘o‘ntéfbepe1“§Y'Regimé (i‘The Regime”) thzftwcrc; draftele"by the D§1iér’s¥§ﬁ
chcndagts in their capacity as Developer.. | “

The Di‘.n;’rstfqin,Dc'fendanis,; began constructicn of The Gates mid-2006 and received the
Certificate of Occupancy on or ‘about Iuly 1, 2007. Fronx July 2007 until approximately
Decembér 2009, the Dinerstein Defendants: maintained. control of The. ”theé? ﬂbrizbnml
Property Regimie ard Property Owiers Assdciation (“POA™). * In July 2007, the Dinerstein
Defendants .drafted and -reco{déd The Gates’ Mastér Deed ‘and :Eyﬁ:La\;{sg Defendants amended
the Master Deed in April *2009.* I. December 2009, the ‘Dinersteis ﬁefénﬁants transferred,
contiol of the POA to ihe Komecownets. This transfer ‘constituted & de facto surrender and.
~ termination 'oi; the dévelopei“s," nghts fn ,;thg’R"cgimqpms‘uaﬁtztp the tefmsfoﬁ the Master Deed..

In November 2012, the ‘hmn;‘c')"Wne‘fécdntrdﬁéd: POA was first nétiﬁed af some of the
construction -deficiencies giving rise to this .Suit whef a ‘;maintgn,anch company, ‘Watertight
Systems,Inc, refused: to. Pl_a‘c‘ej@‘_‘bid;ip' connection with a7 exterior. (‘:'éuﬂziii‘g/’s}é_élaamrilt'job becauses
'Of,pefcei{zed cénstructibn"issges: A

On December 26, 201@2;‘ a}pproximat(ﬂy one m;)nth after ';thé'v‘Watcrtight 'discovax,y, the”
Plain(iffs filed their initial Comiplaint against DDC Constriiction, Inc. (“DDC”) and- others,
asse:fing negligence and gross: negligence “qlairhs, breach of wz;rrahtg claimsy and-strict liability.
claims. DDC filed its Answer on March 4, 2013. DDC’s Answer failed to raise defenses
régarding, Plaintiffs’ rlght to. a jury trial or right to bring a -class actioﬁ*.. On Ma‘y 15; 2013,
Plaintiffs filed an Amended Complaint to' add other Diriessiein Defendants as well s oCIP

Defendants and asserted the same causes of action.

4 See First Amendment to The Gates® Master, Deed and By-Laws, which related to conformance with lending
approval requitements (attached as Exhibit C). ' '
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On Méy‘IZES; 2013, the Homcowners passed a Second Amendment .to‘ The Gates’ Master
Deed and jBy.éIiaws,ﬁ-'r'éﬁ;d'\iihg’ provisidiis: of the Master Dcediigﬂugj{@d by the Dinefstein
Defendants that purported to. limit. the POA ‘and Homéovners’ tights. ‘The éeleted provisions.
puiported to eliminate 'thc POA and Homeowners’ rights: (1) o bring suit and to.demand a jury
trial by requiting binding aibiﬁdtio.ﬁ} and (2) to-hold the developer/buildér tesponsible in
warranty; ihcluémg the disclaimer of the warrantics of :merchantability, soundness, qﬁaiity, 1
workmanlike service,  value, suitability, fixtﬁ’ess,“ habitability and fitness fora particular purpose.”
On June, 5, 2013, the: Second Amendment was: fecorded in Richland CQungy; South: Carolina in’
Déed Book 1867, page.408. "

On Jiﬂyv}Sv,' 2013, DDC filed an, Answer to Plaintiffs’ Amended’ Comp\lai)nt'j. and’ again
failed to raise; d'efen‘s"es‘=1"6;_@5‘2'{r-d'i"n"g',Plaint-i’ffsé tight to a jury trial'or. right to bring a clgés, action. On.
August 5, 2013, DDC filed. éﬁ:,A}ner}ded Axiswer. to Plaintiffs’ Amended Cqmpk;hﬁtiﬂ v@rhich it:
again failed to raise. any=défensesvregafd:ing«l?laihtiffs‘ right t6.a jury trialor right to bring-a class:
'actxon On August: 5 and 15; 2013, respcctlvely, the newly added: Dinerstein Defendants :and
OCrIp Dei”endants filed. Answers to Plaintiffs’ Amended Complamt in Wh1oh they also’ faﬂed 1o
‘raise defenses fegm'diﬁg Pléintiffs’:‘rigllt;to -ajury trial ot right to bxmg-a“c’lass -action. On Aligust
8,201 3, former- Defendant Kapasi Glass Mait, Inc. (“Kapasi®) filed a Motion to Dismiss
Plaintiffs’ Class Action-Claims,’ a motion that this Court subsequeritly denigd

_ On February 19, 2014, Plaintiffs filed a Second Amended COmpléiixtr,_l-naiﬁingy additional
paftiés and Ass'éftifﬂ‘g thé sanie causes of action 4s' previously pled. On-March 21, 2014, one"jyear

after DDE filed ifs original Answer to the Complaint, the Dinerstein and OCIP Defendatits filed

\

> The Second Amendment ‘was prcpared in:accordance with the provisiosis- requxred for amendment under the
. Master Deed in, Secnon XXVII and Section X1, subpart 4 and passed with a vote that comphed with the Master

Deecl’s requir ements:for amendinent.
Followmg this Court’s denial of its motion, Defendant Kapasi subsequently settled with. Plamhﬂ' s,

-
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Answers fo the Second Amended Complaisit {i'n* which they asserted :that"Plaintiffs’ hﬁd waived
their right. to a Jury trial and the right to bring.a.class action for the; fnst time. -On March 24

2014, approximately ‘fen months after the:Second Amefidment {0 the Mas’tef Deed and By-Laws
was recorded in Richland, ’Cou’nty,;thc, Dinersfcin: and OCIP ‘D‘é’féﬁdaﬁté‘ filed their Motion for
Non:Jury Trial and To Strike Plaintiffs’ Class Action Allegatlons and Jury Trial Demand.

BRIEF SUMMARY OF SECOND AMENDMENT TO WAIVER PROVISIONS

The Gates® Board of Directors. has broad:powers to:}manag'cl and dlI§Qt the affairs of the
Association .,subicct only fo ‘approval of the Assb'cf’at-ic‘ih‘»‘Where such approval is spg_eciﬁqally,
réquiréd. by the. Master Degd -or Ey-il;awls; These powers, include the power to call for
amendmeiit of thé Master Deed. Section 4(5) ;f the By-Laws provides the Bba‘r’ﬁ with powers to

legally -enforce the Master Deed, 'B’}‘i-'LaWs. and Articles: of Incotporation, “to carry- out: the

Thaintenance, care; upkeep, repair, replacements operatmn, surveﬂlancc and the management-of’

the general :and’limited elements, servmcs ~and facilities of the chlme wherever the same is

‘réquired to.be dotie and’ a,c’comglished‘by-jthe‘Ass_oclat;g)n for, the benefit.of:its memb,ers,f’ and “to

otherwisé.cariy. oiit.all other duties Tand.r@Spdnsibiliiigs,‘set forth in. the Mastcr’fDe“eci, By-Laws;

and Rules and Regulatiors of the Assoc1at10n exphcitly stated or 1mphed therein.?’ Using these

powers, fqnfMa\,y{ 23 2013, the Board called for.a vote on the Second Amendmerit to' Master Deed.

and ByiLaws to: femove the anti-suit provisions and warranty limitations included by the

Dineistein Defendants in the Master Deed. On June 552013, the Second Amendment was duly
executed and recorded by thé-POA 4nd its members pursiant to-the; Regime Instruments and.the

Horizontal Prcgipeffy;Reg'ime Act.”

The By-Laws set forth the Board:of Director’s powers (By#LaWs‘ia§'7-9),

5

. ROA_00038 -




The pertinent-provisions:deleted from The Gates’ Master Deed attemptéd to festrict both
the POA and'its members” rights to brifigisuit and to receive a jury trial a_s;weil’ as to disclaim
Defendants’ liability and waive express and implied warranties;

Arbitration”,

EACH AND E’VERY CLAIM AND CAUSE OF. ACTION ARISING OUT oF
MAINTENANCE IIABITABILITY OF, OR’ CONDII‘ION OF ANY UNIT OR
ANY COMMON’ AREA THAT IS ASSERTED BY (I) ANY PERSON OR
ENTITY THAT, NOW. HAS' OR HEREAFTER ACQUIRES ANY INTEREST-
IN A UNIT; (I) THE GRANTOR OR EVELOPER, (Il THE UNIT'OWNER'S
ASSOCIATION. (INCLUDING ANY CORPORATION OR OTHER ENTITY
FORMED TO. SERVE AS UNIT OWNERS' ASSOCIATION), (IV) ANY
PERSON OR ENTITY THAT HAS PREVIOUSLY OR HERBAFTER
SUPPLIES (DIRECTLY OR INDIRECTLY) LABOR, MATERIALS, DESIGN
SERVICES, EQUIPMENT OR OTHER THINGS OF VALUE IN'
CONNECTION WITH THE, CONSTRUCTION OR MAINTENANCE OF ANY
"UNIT OR THE COMMON AREA, OR (V) 'ANY HEIR, SUCCESSOR,
DELEGATEE -OR ASSIGNEE OF ANY SUCH PERSONS OR ENTITIES
BEFORE A’ PANEL OF THREE ARBITRA’IORS PURSUANT TO, THE .
COMMERCIAT; ARBITRATION -RULES OF THE AMERICAN
ARBITRATION'ASSOCIATION AS MODIFIED HEREIN

Sk

THE. GRANTOR, DEVELOPER, CONTRACTOR, ARCHITECT,. THE

ASSOCIATION; AND ‘THE' INDIVIDUAL, UNIT OWNERS EXPRESSLY

WAIVE -ALL: RESORT TO TRIAL BY TURY OF. ANY AND ALL ISSUES

OTHERWISE SO’ TRIABLE. ANY CLAIM OR CAUSE OF ACTION: NOT
) ,COVERED BY THIS' ARBITRATION AGREEMENT SHALL BE /COVERED.

BY. ARTICLE XXXV HEREIN. ~

Pre-amended Master Deéd at 3-6, Ex. B (underscore! added)

& l"he arb1tran@n provxsmns of The Gates” Pre -Amended Master Deed are not’ recifed-in their entlrety sifnce
‘the Dinerstein and OCIP Defendants” Motion i§ not one to compel arbitration,
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The: Mastér D,e'c‘;df}atqr providesin a second ‘?Altefﬁ&tiVé}DfSputeRe’sélutiQn’zi, section:

Waiver. of urv:'Tri‘a’l'

BY ACCEPTANCE OF A: DEED. TO: ANY UNIT OR:OTHER: PROPERTY'
HEREUNDER COOWNER(S) ‘HEREBY KNOWINGLY VOLUNTARILY
ANDINTENTIONALLY. HEREBY AGREE THAT;

[¢Y) NEITHER CO-OWNER NOR ANY. ASSIGNEE SUCCESSOR, HEIR, OR |
LEGAL REPRBSENTATIVE ‘OF CO-OWNER OR- GRANTOR, SHALL SEEK.
A JURY TRIAL IN ANY LAWSUIT PROCEEDING OR_ANY OTHER
LITIGATION PROCEDURE _ARISING FROM' 'OR_BASED UPON THE
MATTERS SET FORTH HEREUNDER, OR TO THE DEALINGS OR
RELATIONSHIP BETWEEN OR: AMONG THE GRANTOR; ITS: AGENTS,
CONTRACTORS, SUBCONTRACTORS, ARCHITECTS, 'ENGINEERS AND-
THE CO OWNERS: OR THE ASSOCIATION INCLUDING WITHOUT

(iiy NEITHER CO- OWNER NOR GRANTOR WILL SEEK “TO
CONSOLIDATE ANY SUCH ACTION IN WHICH A JURY TRIAL HAS:
BEEN WAIVED WITH ANY. OTHER -ACTION IN WHICH A JURY TRIAL.
HAS NOT BEEN OR CANNOT BE "WAIVED;

(iii) NEITHER OWNER -NOR GRANTOR HAS IN' ANY WAY AGREED.
WITH OR REPRESENTED TO ANY OTHER PARTY THAT THE

PROVISIONS: OF THIS -SECTION; WILL NOT BE FULLY ENFORCED IN:
ALL INSTANCES AND : .

(iv) THE PROVISIONS: CONTAINED IN THIS ARTICLE ARE A MATERIAL
INDUCEMENT "FOR ‘GRANTOR TO: MAKE. THE DECLARATIONS SET

FORTH HEREIN:

Pre-amended Master Deed at 40~41 Ex.B (underscore added).

In addition to the foregomg pmVlsmns the pre- amended Master Deed contained other
‘pfovisions, drafted” and.mcorp:oratcd‘ by the D;ngarstem ‘Defendatits, whlch.atte_mpted__ to disclaim
and abrogate other 'ri'ghté and remedies: available to ‘_Plav_inftjffs' such: as: (&) cxpress and implied
warranties, including merchantability, soundness, quality, workmanlike service, Valﬁe,

suitability, fitness, habitability and fifhess fo 4 patioular purpose; (b) Plainfiffs’ right to receive

2
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monetary-damages; and (¢) Plaintiffs’ right to- bririg claims within statutorily prescribed time

frames.

DISCUSSION -

A. The DDC9 Ard OCIP Defendants‘ Fazled to Timely Razse Issues Relatfmg to the
Mode of I rzal

Ag  set "fc')'rth' éboVe; .i;hc, Dinerstein .and. OCIP Defeiidants: Tailed to: insert’

defenses/objections. to Plaititiffs’ right to. a juty {rial or:tight to bring a class action i DDC’s
original Answer to ?laintiffé? Complaint filed March 4; 2013, DDC’s Answer- to- Plaintiffs’
Amended Compl_ai\ﬁ@:ﬂled: Tuly. 2, '20}3,-.‘Dbe'_"s, Auiefided Answer lo Plaintiffs” Amended.
- Complaint filed ;Aug@sf 5, 2013, or fﬁ}ié‘.rer;laiiifn’g' Ditieistein, . Deferidants ﬁnd, the OCIP
Defendan’té" ~A‘r‘1‘s‘\'7£réfs‘ to Plaintiffs> Amlen;ied Complaint fited ~Af1guSt S .and 15, 2013
xegpccuvc]y On.March- 21,2014, ten. months after the recording of the Second Amb”ﬁ‘dment the-
JiD__ipe,rﬂsgeigj and OCIP Defendal}ts:ralsed,q,for;thc)_fust time; the defenses of waiver of nght to jury’
trial and waiver of right to- P;Qcced’va‘s a.class action; -
It is.well established “issues regarding mode of trial must be raised in the frial court at the
first -;oj;pqrtunizy.*’i Foggie. v. ‘CSX Transp., Inc., 315 8.C: 17, 23, 431, S'.E.za*ssz 590 (1993)
(emphasis: added). Here, the: Dinerstein and’ O(ﬁP Deféndants’ Motion is based upon issues
\“regazdmg the mode of tual ? jssues that they now. raise elghteen months. after the fﬂmg ‘of
Plaintiffs’ Complaint and ﬁfteen months ‘after the Dmerstem ‘and OCIP Defendants filed their
Answer, Doing §o now is ngt “at the first opportumty,” thus. 1cndeung their Motion unlimely:-
Defendants’ obhgatlon to-file-either a Motion to Dismiss pmsuant to-Rulé 12(by SCRCP
or a Motion to .Strike pursuant to: Rule 12(f), SCRCP;" prior fo ;ansﬂweriﬂg: Plaintiffs”

Compl‘eiint/Axhended Complaint was the “first oppcrtijnity” to raise these issues. .See. Rule

d DDC was the. Dmerstem affiliated dcfendant named-in the initial commplaint and is the: Dmerstc,m entitythat:
constructed the bulldmgs that cofmprise The Gatés.
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12(0)(7), SCRCP (“Bvery :defense; in law or fact, to ‘a{causje bf; action in any. pleading . . . shall

be asserted in' the responsive pleading thereto if one. is required; ‘except’ that: the" following

i
i
!
3

defenses may.at the optiofi-of the pleader be made by motion.. ... (7) failifé to join.a party under
Rule 19, ., .”); Rule 12(H), SC’RCP'(prOViHingMOtionsto.Strike must be. made ‘bﬂefdre re’sponging ’ R
toa plcadmg or within 30 days following the service of the pleading if no response 1s requlred) '

B. The Gates"MasterDeed Does Not Contam aJurv Ti zal or. ClassActzon Waiver R

L The Dinerstéin% and OCIP Defendants’ ':sole -grounds: for this Motion is that Plaintiffs
waived the rightto-a jury trial. 'md the nght to brmg a class action based on provisions'no loniger
in thé: Master Deed. The Master Deed; via its' Second Amcndmcnt contams neither of these.
aIleged waivers, and "Defendants do not challenge the: Second . Amendment’s vahdlty
Accmdmgly, Defenidants’ Motion is procedurally precluded — Defendants failed to. challenge the.
Validipy of the Secohd< Aﬁiéndxﬁéﬂtdﬁlgﬁhg ;hg al_l;gc;d waivers from-the Master chd‘,; and thus,
.Defendants:canno‘t maintain an argﬁﬁient as to the effectiveness of:such waivers.

1. Amendments to The Gates” Master. Deed Apply Retroactlvely

In spring 2008, the Dinerstein Defcndants acted‘under the terms of the ‘Master Deed to
pass thes ’First Ameridiient to the Master Dgeg. and’ By-Laws. Since that time, the First
Amendment has .‘been,hel'd;‘ to: be part of the. b’ri_ginali Maséer Deed. F.O'Hﬁdw'h}g‘ the. Di,rﬁlerstqin) | |
Defendants® tarnover of the Board to tﬁe Association,, the current Board has been vestéd with the
same tight to amend the Master Qccci, a;;.d theit Second Amendment is also nc;w pait of the
-original | Mastsr Deéed.. | |
‘ﬁavin'g“ “the same force and effect as if it had been part of the- Qrig‘inal,Dé(il‘ai:ation.”Apple I |

Condo. Ass'rv. Worth Barik & Trust Co., 277.11LApp.3d 345; 351,659 N.E.2d 93, 98.(Ii1. App:.

&,
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Ct. 1995) of. Wavbzun v. Smith, 270 S.C. 38, 42, 239 S.E:2d 890, 892 (1977) (In South

Carolina, “the deed must ‘be:construed as a whole, and éffect given to every part thereof?”); see

also 15A Am, 3;1'11'.‘ 2d. §9 (2000)_ (“The power of a" condominitim’s governiiig' body to make. )

amendments to the declaration is hm1ted by a determination of whethei® the action is
unreasonable arbltlaly, capncmu% Or dlscrlmmatory ?), Thus, where a. property owher’s
association enacts, a. valid- amendment. to the Master ,Deed‘, the amep,dpd Master Deed then.
conﬁols the rights of the owner’s association, the unit. owiiets, and the developer. Queens Grant
I Horizontal J;rop Regime, v. Greenwood Dey, Corp, 368 S.C. 342, 365, 628 S.E;:2d 902, 915
(S.C. Ct App. '2006) cifing S. C Code Ann.. § 27-31= 100(f) (Thie, Act requires that
the master deed include a compiehensive list of particulars, mcludmg a descripticn of the. full
Iegdl nghts and obhgatwns both cm1ent1y existing and. which ‘may: occur; of the apartment
owiét, the co-owners; and the person estabhqhmg the. mglme )

Tl“ngr. is corisistent’ with, the rights of parties’ to.a contract: to'give’ retroactive effect to.
contractual provisions. Seé €., Frdvtz'v: Piccadilly Place. andomihiuﬁiigssf’}i, 278 Ga. 103,
105 597 S.E.2d 354; 357 (2004) (holdmg that ari amendment. to: condomlmum declaration

“applied retroactnfely to- condomlmum assocmhon § claims-againist a umt owner) Crest Biiilders,
Inc. ». Willow Falls Iisprovement Ass 'n, 74 11L.. App.. 3d 420, 423 393, NEZd 10’7 10910 (T1L.
,1,'9_7‘9)\ (holding. & developer could not have a vested interest in right to: adv'e‘r‘tise: units under a

. declaration where the cé;ldoﬁlidiuﬁi z;‘sSociatiOn‘amcr;'ded the: declaration to tériiove those’rights

an’@ the des{c‘logcr,(had n@tiir_lclhded:a,prbv’isi‘on that prevented amex{dmﬁms*{é those Tights and

- did not reta'in‘a veto pOwer)‘ -see'alsoZEas%erby-Thdckstn, Tné: v. Chrysler Corp:, 477 F..Supp.

954, 956 (DS C. 1979) (ﬁndmg that. a changc to -a contract that was contemplated in the.

~ language of the original. contrdct was valid and bmdmg and did not create' a new contract‘

10
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between the paities); Fort Sumter Tours, Inc. v.. Babbitt, 66 F.3d 1324, 1331-32 (4th Cir. 1995)
(upholding a contraCtual ‘ptovision that péf:gittedf oné party’ to. the: contract to :éttpaéfivél;{
" modify the terms. where the wiodification had to:be done puréuafit-to the: process: outlined in the

cotitract and the changes were Cbﬁtéxﬂp}iated‘by the parties at the time of éxecution): -

2. ‘The Dinerstein and, OCIP Defendants Failed to. Challenge the Second
Amendment and Carinot Do:So Within ‘This Motion '

As evidenced- by ifs Motici ‘and Memiorandum .in Support, thé Dineistein and. OC"IP
Defendants failed to challenge the validity of the Second Amendment and may not do so here.

i The Uhiiform Non-Profit: Corporation Act Preclides Defendants’
From Chullenging the Amendment.

Fifst, \lj‘)’é‘fend"ams are barred from challénging the",Aiméndmcntﬁ'by the ap’lil‘icvaﬁl‘é provisions
of South Carolina’s Uniform Non-Profit Corporation Act: See S.C..Code Ann. § 33-31-403(a)-(C).

Ny

 Specifically, Defendants’ ate ot a member «of the POA, and this; Defendants, cannot meet the

tequitements of Section 33-31-403(b) of the Act; which mandates: 8ich proceedings must-be

‘brought By>a'A“A,menib'_e:x ot members” of th’e»nbn-prbﬁt‘mmg;dgiog;.
Specifically, Section 33-31-403 of the Souith Carolina Code provides as follows:

(a) Bxcept as"provided in subsection (b); ihe-validity of corporate action may not.

‘be challenged on the ground that the. corporation‘lacks or lacked power to'act.

(b). A corporation's power fo act may be ¢hallenged in:a proceeding against the
‘corporation to enjoin.an act where a third ‘party has not acquired ights. The

proceeding may be brought by the. Attorney” Gérieral, & director, or by a
:meinber or members in a derivative. proceeding:

(c) A corpoiation's'power o act may be challétiged ini’ a proceeding against -an
incumbent or former director; officer, emiployee; or agent of:the cofporation.:
The proceeding’ may e ‘brought by a director; the. corporation, directly,
dérivatively, or through a receiver, a trustee, of other legal representalive, or.
in the case of‘a public¢ benefit corporation, by the Attorney General.

S.C. Code Ann. §33:31-403 (a)-(¢) (underscore-added).
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Thus, according t6 abovesteferenced provisions of the Uniform Nonsprofit Corporation-Act,

the Dinerstein-and OCIP Defendarits lack the capacity to challenge both the Second. Ameridment as:

well as the POA’s commencement of this action Neither thie Dinerstein Dcfendaﬁts northe OCIP
Defendants -are memibers. of the POA. Moreover, an affirmiative defense is not.a “derivative

procee‘ding” as déﬁne‘d: iri the Non-profit "CQ\rporatjion;ACt, rior. is it a Suit to enjoin corporate

Firther, South Carolma courts have historically limited challenges to the acuons of a corporation

~undei-the doctrine of ulira vires to. only thosé persons who are members of the coiporation. For

example, in Debordé’y. St: Mi;chqe_l.;é;\andjztll Angels Chiirch, the S.C-; Supreme Court 'chfIr‘mcd"

that \theudoc\t'rinez of uliFd vires “cannot be used as a sword by a tﬁii‘dﬁpal"ty. to try and invalidate a.

corporate action.’ » §.C. Code Ann §33- 31—304 Reporters' cmt. (cmng Debordev. St, Michaels

and All Angels Churck, 272'S.C. 490, 252 S.E2d 876 (1979)) In Deboide, thud-party non-

church fembers filed a lawsult in Whlch they” drguad that the church could not build a cetietery

since thete Was-not a. ‘specific provxsmn Settmg forth the power to: ‘build & cemetcry in its charter:
Id: -at-501. The S.C. '-Suijfé:‘me Coutt sated that although the Plaintiffs were persons affected by
the action of ‘the co_xpéfatioﬁ, {hey: I_lviad no standing to raise ‘the claim éince: they were’ not
. miémbeis of the church. Id:

C. ThereHas Been No Knowing, Voluntary Waiver By The Association Or The Owriers

Plainfiffs have. not kiiowingly and>vo'1untarily waived their right a jury trial or fo proceed
a§ & ¢lass action. Under South Carolina jurispriidence, “waiver” has been. fepcateiﬂyf defined as
the interitional relinquishmént of a known right. See Sanford v, S.C. State Ethics Com'n, 385 S.C.

483, 496, 685 SE:2d 600, 607, opinion clarified, 386 S.C. 274, 688 S.E:2d 120 (2009);

Stricklanid v. Strickland, 375 S.C. 76, 85, 650°S.E.2d 465,470 (2007) (“Waiver requires a party

57
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to have known of a right, and known that ‘the party was’ abandoning vt’hat/-ri,’g'ht.’:?);.f(i‘ng v. James,
388 5.C. 16, 30, 694 S:E.2d 35, 42.(S.C.. Ct. App.2010) (noting same).-As noted by O‘iir'*Siigjreme‘

Court in Harvey v. 7 éﬁer&b{hSi&rzdardl;ife”‘[g;‘s: Co.,'165:S:C. 427,164 S.E. 6, 8 (1932):
; )
The knowledge.of the legal right is:not limited fo the knowlédge that there exists
such right in one’s fayor; but-it must be alsoa kiowledge of the circumstances.in
which the parties are placed wher the wiziver is alleged to have occurréd. It must

be a voluntary act, with kn wledge. of the conditions .calling, for action,. or the
voluntary refraining from dction. One cannot relinquish his r:ight'vo'l’}intafily/ and:
knowingly when he doés not kiiow that his right is in peril or in question,

. L. .

Based upon the foregoing definition, thé. Plaintiff POA waived none.of its fights because

the PlaﬁivntiffiP(\jA, 4s it was'being formed, was ‘con't-rd]led' by the Dirierstein Defendants;-and thus,
ihdeéendbllﬂyﬁhgd no way to '“i&olunia;'ily”~,,r,cligquish élay rights. The South Carolina Court of:
Appeﬁfs Hhas recognized that a POA. lacks control dﬁ;ing ‘the period that ‘a developer-controlled
boaid is in place. See Magnolia N. Prop. Owners' Ass'n, Inc Vi Hez‘itgges’Cbmﬁiz’uiitie's{, Inc., 397
SC. 348,372, 725 SF.2d 112, 125/(S.C: Ct- App. 2012) (rejecting, the deyg}gper;s argin'nenf that
the statute .of ’IimitaﬁOQS' barred -2 property owners: éssociaﬁbn?é;; claims whete. the- &féveldper’;s.
 officers, c@mprésed the POA’s. board of directots, fq}lbv{ihgg the-tirnover. of -the. g;'opetties and
h',‘ﬁ‘nding “unpersuasive [the deve‘loper;sf] claim;that an’ érgani,zation they ~c0nt1‘*ol~1<;dtwqul.d hav;:

initiated an action against itself during this periad™). Héreg,,{i’laiﬁﬁffé clearly had fio choice or

input as-to any aspect of the RrgaxgendgdiMés'tei‘ Deed, including the Deed’s legal retoedies
provisions. The POA wis created ini part by this Master Deed and essentially did not exist prior
to all pfedi,catés- - incorporation, Mastet: D,ee‘dz and addﬁﬁ‘on of By-Laws —and,as ’su'c‘_h,‘it could -

not have negotiated 2 waiver of rights br‘.‘k’n’oﬁviﬁély tonsented to -waiver. Rather, the-terms of

the Mastet Deed were unilaterally imposed onit.
y imp

t

13

ROA_00046




D, 'Tké‘ﬁll'ég(zd J zgr.v.‘Trial‘ and Class A’c’tidrz Waivers are Iiztégral‘ fo th’e,ArBz'trdtifoﬂ
Provisions, '1v7iigh‘=qu¢rz{Iants fiave Waived

In South Qaré;lina, it is' gé'ﬁéfally‘iﬁeid,ftllat.the,;righi:t_to; enforce an arbitration élh’us,é may
be wiived. See; e:g, Davis v. KB Home of 5., Jiic,, 394 S.C. 116, 131, 713.8.E:2d. 799, 807 .
(S.C..Ct. App. 2011); Hyload; Inc v. Pre-Engineered Prods., Inié:, 308 $,C..277,.280, 4}7«':S.E.2clj
. 622; 624 (S.C. Ct. App. 1992) (“A party may waive the right to arbitrate giﬁen by-a contract.”).
In fact, it‘is uniformly éiccéﬁtedﬁ in this State that a party who: (a) fails -to timely request
arbitration; (b) engages-in decépﬁ?ze;ééﬁduét; or (c) fully avails itself of thie Court's discovery
processes by noticing’ i'nul‘figlfé depositions and engaging in substantial written disﬁc'o'\'f,e“ry has
} waived its.fight to, invoke-an arbitration clag;sjc,"m
The ]SinerSféﬁr and’OCIP Defendants have: (a) participatéd in;’mmerox;s; depositions; (b)
t;kan’ homeowner and Board: Membet depositions; (b) ‘ﬁled . éross-claiins: dpainst other
defendaﬁts; (d) cgggjgg;(tﬂeqz written discoveiy ‘of other défsgdaqfs; (€) filed gié'fi’ﬁns; and (f).
ac’tivéljyulitigatc‘d; Such actions over a lengthy period of time ‘indicated that the *DinerSteiﬁ aid

OCIP Defendants have waived their righfs. under the arbitration provisions of the Master Deed.

B paytgin v. Upstate Atitomotive Group, 386 S.C. 488, 494-495, 689 S.E2d 602,605 (2010) (arbitration
clausé held to be-unenforcedble: where auto: dedlership’s fraudulent conduct of substituting Isssei quality cai-was
“unforesceable to purchaser); Aiken v. World Fit. Corp. of §.Carolina; 373 S.C. 144, 151, 644. S.E.2d 705;.709.
(2007)(‘bécause even the most broadly-worded arbitration agréements still have limits fgtinded in general ptinciples
of contidct law, this Court will refiise to.interpret any arbitration agreement as applying to.outrageous: toits thal.ate

unforeseeable-to a rcasonable consumer in the context of normal business déa\liﬁﬁjs’,”-;:l{lg‘odgs»"v.}i?'ensan Chiysler—
Plymouth, Inc.,, 374 8.C. 122, 128,647 S.B,2d 249, 252 (S.C. Ct: App.2007) (findirig a ten-montly period in which
parties exchanged ‘written interrogatories and’ requests ‘to prodiice. and took five depositions was sufficient lo
demonstratc’ waiver); Evans v. Accent Manufactured ‘Hoies, Ing.; 352 S:Ci544; 351, 1575 S.B:2d 74, T1(S.C Ct,

App. 2003) (“We find evidence in.the record that Accent availed itsélf of discovery tools-tinavailable.in arbitration,

thereby prejudicing Bvans by obtaining information ffom her it mighi not have been ablé o olligrwise.obtain... . As

fhe party seeking arbitration, Acceiit bore the. onus to halt discovery by séeking the court’s protection.. Instead,
‘Accent failed to seek court protéction and continued to engage in discovery t6.its beriefit;”); Liberty Builders, Inc. /.

Horion, 336 $:C. 658,667, 521 'S.R.2d 749, 754 (S.C: Ct. App. 1999} (holding the right to -compel arbitration
waived ‘where plaintiff. pursued Titigation for fwo-and=a-half years before moving. to ‘stay, action in. favor of

medialicn); see also .Davis, 394 S.C. at- 131, 713 S.E.2d at "807 (noting the three .factors to’ consider g{hen
determining whethex ‘a party. has waived its Tight to compel arbitration include: (1) whether:a substantial length of

timic” transpired between: the commencement of the- action‘and the commencement” of the ‘motion- lo' compel
arbitration; (2) whether thé-paily. réquesting arbitrdtion engaged in extensive discovery before - moving:to ‘compel.
atbitration; and (3):-whether thé non-mioving party was prejudiced by the delayin seeking arbitration).
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E. The Alleged Jury Trial and Class Action Wavier is Unconscionable

An additiohal sustaining ground supportmg this Court’s denial of Defendants’ Motion is

based upon the iniconscionable. waiver terms the Dinerstein aﬁd OCfP Dq’Ieﬁdaﬁté seek. to
enforce. Under our jui'isfimdeqce, ‘fﬁnconsc;idnability”Ti:s defined to include both an ‘éb‘s‘epce,‘ of
me'a‘ningfiﬂ choice as-well as oppressive, oné;sidg:'d contractual provisions. Simpson v. 'MSA of
Myrtle, Beach 373 S.C. 14, 28, 644 SE. 2d 663, 670 (2007), Carolina.Care Plan, Inc. v., United
Héglth Care Servs., Iiic., 361 S.C. 544, 554, 606 S. EZd 752; 157 (2004) (deflmng
unconscionability as “the ab'sen%e of nlea111ng£u1 chmce on-thé patt.of one party due to one- -sided
contract provisions, together with tettns that are éQ oppressive flat no reasonable person would
\A'Ih‘"aké them and o -fair and ‘honeést person wpuid accept: them.”). Given the: absence -of’
mean‘iﬁgfﬁ‘l; choice necessarily. involved in cofiiiection. with boiferplate. documents such as the
Master Deed, coupled with the,one-sided nature; of the Master Deed’s remedial piovisions, this
Court finds these provisions unenforceable:
1. The Waivers Contain Oppressive and One-Sided Terins.

"The South. Cgpqliria-[()durt of Appeals in Smith v. D.R, Horton'* tecently affirmed a trial
court’s 'dk;bisior}‘ finding: that ag; lélibit‘rati‘o’ri provision contamed in a D.R. Horton purchase
contract udébnééiéﬁable and-'unenf{)“gg@él;(sb due- to thé “cumulatwe effect” of one-sided
provisions that. nddled thé purchase contract The tnal court, ‘confronted W1th a motion to

" cotnpel atbitration brought by D.R. Horton, vwwed the warranties and arbitration section of the

purchase contract as a whole, finding, it “referenced that certain disputes ate to be résolved by

mandatory, binding/arbitration along with-an: entite Host of attempted waivers of important legal

remedies... 7 Id.

W Smithy. DR ‘Horton, Inc., 403 s C. 10, 15, 742 S.E.2d 37,40;
15
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‘Upon. review; the; trfal coutt: held the sections’ collective, attemptrto :disclaim inaplied
warranty claims was oppressive and unconscionable. The 11)"15«;11} court further found “perhaps even
‘more stark [were] the provisions in the Limitations of Eiabilit&. .. in. which D.R.. Horton
claimed it could not be Iiéib'lé for mionetary damiages ofﬂany Kind: Basé('i'ﬁu'p()n‘r the ,‘fo’i"egding,‘ the

trial.court concludcd and our Court of Appeals’ subsequently affirmed, the. arbltrauou provision

wis “wholly unconscionable and:unenforceable based on the ‘cumulative effect of a number- of -

oppressive and one-sided provisions:” Id.,

A teview of the pre-amended Master Deed reveals similar, warranty limifations and
disclghpqgs to those addiessed, a‘n‘d""tﬁtiﬁiatglytrgject'gid; by.the D.R: Hortoft Coutt. Thus,. akin to’
D‘R;.‘ Horton, all offending pr‘e—:ameﬁded' Master Deed provisions should b'e. read tbgéfﬁéi‘«, and
iiltimately fejected 1ogcther (which; techmcally, Plamnffs .already accomphshed via way:of the
Second Amcndment) See Smith v: D.R, Hor. ton,742 S.E2d at. 42 (“We conclude the-arbitration.
clau.s'e in this caséshould ot be severed ﬁ om the numerous unconsczonable provzszons ‘(aka read

" together): and partxcularly [D R.] Horton S attempt fo waive any. seller hablhty for' monetary
dama_ges of any ‘k\md,:, 1;}clud1ng secoqgial‘y, consequential, punitive, genelal, spemal of inhdirect
datnages.”) (emphasis added); see also Ingle v. Circuit City Stores; Inc; 328°F3d 1165, 1180 @"

Cir.. 2003):' (fiﬁdiﬁgi'érﬁifi'ation agreeﬁent,'wﬁqlly~ unegforceaﬁiebép’ause of 'z_‘m ‘finsi\jdiﬂous.pattgrn?’«

of unconsc;onable provmons and tholcfore “any earnest - attempt 10. amelxorate ‘the

unconscionable aspects of [the] arbmatlon agreement would require. [the] couit to ‘assuriie- the

Tole‘of COntt'zict'f author rather than interpreter”).
In addition to theit 'cénfusing language and inconspicuous placement, the. deleted class
action and ]ury Wawers attempt to, .disclaim_ the Dinerstein. Defendants liability. and

unconscmnably restrict both the. POA andits membels nght to, bring; suit and 't recéive a, jury

) é;z A 16
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trial. Moreover, the waivers are amblguous on' ‘their face — they are embedded under an

.....

they are written, in bqi_larpl;{te ]an@age ,;undcc,iphf;_rableﬂto an ungophisticated ~p‘arty_. The waiver
caption makes no feference. fo “class ‘action,” and. the laﬂngaée‘ of the ‘5;jury trial” "paff of the-
Waive;s,ﬁitseif%,mai&‘esfﬁé"refereﬁdeto:'thefPOA. f |
| CONCLUSION

"Bésgadf upon the. foregoing;. this Court DENIES ‘the. Motion becatise the Dinerstein and
OCIP Defendants: (a) failed to timely challenge the mode.of trial at theif first opportuhity prior
 to submiitting an‘answer (by way of a Rule 12(b) or Rule 39 motion or otherwise); (b) improperly
seek to.enforce class action ‘and. juty trial waivers that 1o longer exist in the Mgst_'e;; Deed; (c)
failed to timely. challenge ‘the Second Amendmeént to the Master Deed and By-Laws (d) cannot
overcome’ Plamtlffs -right to amend the Master Déed; (e) séek to-enforce. arbitration plOVlSIOIlS
that were waived by Defendanis’ failure fo. timely request: arbitration;: (f) and: ’(:‘an:ribt’,‘,»éhfé’)}‘c:er
Wwaivers that are apart'of wiconscichable arbitration and alternative d‘iéputqriesoli,ition provisions
that coiitain oppressive, ofie-sided térms: |

1

IT.IS SO ORDERED.

Coliimbia, South Carolina: G Thomas "G0p r r;,”
July/7 , 2014 :  Fifth Jud101a1 Circuit '
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STATE:OF SOUTH CAROLINA IN‘THE COURT OF COMMON PLEAS
. FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND
CASE No,, 2012-CP:40-8512

The Gates At Williams-Brice.Condominium
‘Assaciation And Katharine: Swinson,
individually; and on behalf of:all others:
similarly situated, .

ORDER DENYING DEFENDANTS”
MOTION TO RECONSIDER

Plaintiffs,
V8.

'DDC Construction, Inc; Kapdsn Gldss Mart,

. Inc.; DMC Comohdated TInc.; DMC Builders,
Co. Inc mdxv1dually and d/b/a The Dinerstein
Compames DC Developers — Columbia
Condos, Inc.; ; Columbia Condos; LP; DMC
'Developersl Ltd,; 31~W Insulanon Compdny, :
‘Badey Elcctnc Company, LLC C&B Uulmes
LP; Carolina Floor Systems Inc.; Century Fire
Protection, LLC; Cherokee Inc:;,Cororiado
Stucco,.LP; Cross Plains ‘Custom Tile, Inc.;
.Lmvry Constructlon & Framing Inc.; LTB
«Constructlon, Tric:; Maitin Morales: Jr Pamtmg
& Drywall, LLC; Metal Construction Materials;
Inc.; Southwest, Ironworks, Inc:; The
Clerkley/Watkms ‘Group, LP; Tindall
Corporation; - Triad Pest Control Inc.; ‘Wyman
Acoistics LLC; Alénco Holdmg Corporation,
Alenco Window GA,; LLC; New Alerico
Window, Ltd.; AWC Holding Company;
Crosby Window, Iric., {/K/a/ Action WinDoor
Technology,.Inc.; Geo-Sysfems Desxgn &
Testing, Inc.;: HGE Consulting, Inc.;
.Mamtenanoe Bullders Supply, Ltd.: SCA
Engineers, Inc.;.:Sin¢lair & Assocmtes Inc;;
Faultléss Hardware_ ‘individually and d/b/a
Pamex Inc.; T & M Congcrete, Inc.; Loyeless
Commercial Contractmg, Inc:; Economy
Waterproofmg, Inc.; BMC West’ ‘Corporation;

~Highway One Construction, Inc.;1.1. Windows
LLC; Dietrich Industries, Inc. a/l./a Dietrich
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Metal Framing, Inc., n/k/a Clatkwestern
Diefrich Building Systems LLC; Best Masonry.
and its suceessor in intérest, OldCastleAPG;
Headwaters, Inc. d/b/a Best Masonry;-and John
Doe #1-10. '

Defendants.

Consolidated, Inc.; DMC Builders, Co., Inc., individually and improperly identified as d/b/a The

Dinerstein Co’inpanies;,DCD&:vclqpers ~Columbia;:Condos, Inc.; ‘Columbia Condos, LP; DMC -

Developers 1, [td:; Associated Concrete Contractors, Inc.; Bailey Eléctric Company, LLC; €C&B
Utilities, LP; Cla'rolina Floor Systems, Inc,; Century Fire Protection, LLC; Cherokee Inc.;
Coronado Stucco, LP; Cross Plains Custom Tile, Inc;; Lowry Construction & Framing In@-;:»LTB
Conistruction, Inc.; Martin Morales Jr. Painting & Drywaiij,. LLC; Metal Construction Materials,
3 - .

Thc.:. ‘Wyman~ Acoustics' LLC; and Highway One Constiuction, Inc. (collectively, “Moving
Defendants”), Motion to Reconsider its Ord‘erﬁied J uly 18, 2014. Specifically; pursuant'to Rule
59(e), SCRCP, Moving Defendants ask the Court fo Reconsider its Order Denying Moving
Deferidants’ Motion ‘fo‘r an—JUryﬁT‘rial and To: étﬁﬁé’ Class Action Allegations and Jury Trial
Demand. |

After consideration:of: the ,,r;cox,d in this case and the submissions. of the: parties, this
Court is ‘unalﬁleg"toi discover any material fact or principle of law that has either been overlooked
or 'disregaraediand furthét'«fiﬁd?éino,erfbr» of law or facts not appropriately considered. |

This Court notcs as an addiiional‘ sustaining ground for its Order that Moving Defendants
failed to provide a-copy of their AMQ(ibn‘ To Reconsider to. the undersigped within ten -days of.

filing the Motion as Rule 59(g), SCRCP mandates. ., -
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For these reasons, this Court .hereby' DENIES Moving Defendants’ Motion under Rule
59(e), SCRCP, to Reconsider. this.Court's Order filed July 18, 2014, Pursuant to: Rule 59(f), the
Coiirt is 6f the opihion thit oral argument is Gt Recessary:

TT IS SO ORDERED.

Cr

Colurnbia, Séith Carolifia o G- Thomas Cooper,|Jr., Judge
Janiary 4¥, 2015 Fifth Judicial Circuit
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FORM 4

STATE OF SOUTH CAROLINA - JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND _ T
IN THE COURT OF COMMON PLEAS CASE NUMBER: 2012CP4008512.
Gates At Williams Brice Condominium DDC Construction Inc
Association . o,
‘Katharine Swinson ' John 110, Doe .
_PLAINTIFF(S) ‘ - ' -DEFENDANT(S)
| Submitted by: 7 ' Attomey for : [:} Plamuff L—_] Defendant or [] Self Rtpresemad ngant
B . : Eh 4 C.Tﬁ\ *

P .“

DISPOSITKON TYPE (CHECK ONE)
D JURY VERDICT. This action carie before the court for a trial by jury. The issues have been tried’ and»q verdlct mnde

E] DECISION BY THE COURT: This action came to trial or hedring ¢ before the court. Theissuds have been me&%’ hehrd'znd a
decision rendered 3
] ACTION DISMISSED(CHECK REASON): - [ Rule 12(b), SCRCP;  [JRule 41 (a),VSCRCP;V(qu!, ‘Nons);

[ Rule 43(k), SCRCP (Settled); - DOthcr S
(1 ACTION STRICKEN (CHECK REASON): . [ Rule 40(;), SCRCP; [ Bankruptcy; - v

oy
{71 Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; D Gther ~
[C] DISPOSITION OF APPEAL.TO THE CIRCUIT COURT (CHECK APPLICABLF BOX)
[ Affirmed; \:I Reversed; [ ] Remanded; [[] Other . e

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT. COURTf
RULING IN THIS APPEAL.
{T-IS ORDERED -AND ADJUDGED: X See attached order (formal order.to follow) ] Statement of Judgment By the Court:

ORDER INFORMATION

This orderAlj ends [_—_i does not'end the case.
_Additional Information for the Clerk -

T " INFORMATION FOR THE PUBLIC INDEX
Complcte this sectibn below when the Judgmcnt affect.s utle to: real -or personal property or if any amount should be enrolled. ‘If thare
14 is ing jii ﬂem information, indicate “N/A” in one of the boxes below. ‘

Judgment in Favor of (List name(s) below) .!udgmcnt Against (Llst nvame(s) beiow) Judgment AmountTo‘be;Enmlled )

5

s

If applicable; describe the property, including tax map information and address; referenced i the order;

The judgment information above has: been provnded by the- submmmg party: Disputes: sconcerning the umounts contained in tlus form - ‘may be
addressed by way of motion pursuant (o the SC'Rules of Civil Procedure. Amotints to be comipiuted such as-intertst or additional taxabje costs not.
available at the timé the form ahd fi nal order are qubmmed to the judge may, be* provxded to the clerk. Note: Title abstractors and researchers
shauld refer to the official court-order for judgment details,

Circuit Court Judge : : Judge Code , Date;
F or Clerk of Court Office Use Only
This judgment-was entered on'the ___ -day of 520", and a ¢opy ma:led first class of placed in-the appropriate’

attorney’s box on this 22 J anuary 2015 to attorneys of record or.to’ partxes (when appearing pro se) as follows:

-Justin O'Toole tucey’ ‘Howard'A. Van Ding [} Jason Alan Pittman
' Norman Ward Lambert Christoptier M. Adams
Erik Tison Norton ’ Michael B.T. Wilkes
n ) -Christina Agnes Bisset’
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court.Reporter . -Clerk of Court

SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROTA. A
COUNTY OF RICHLAN D

THE GATES AT WILLIAMS—BRICE
CONDOMINIUM ASSOCIATION etal
Plaintiff(s)

LA

DDC CONSTRUCTION, INC; et al,
Defendant(s)

Submiitted by:

Justin O’Toole Liicey ..

Juastin O’Toole Lucey, P. A.

415 Mill Street :

Post Ofﬁce Box 806

Mount P{easanf, SC 29465.0806

‘NOTE: The cover sheet and fiformation contained leréin neither replaces nor suppléments the filing and-service, of"fsfeﬁdmgs or,sther Qapers
‘as réqufred by Iaw. This form is yequired for theuse of the Clerk of Court for the purpose of docketing, It must bo ﬁ}lec} out cmmlgtely,
' sxgned and dated. A copy of this cover sheat musthe servedon fhe defendant(s) ‘along withthe Summmons nng’ C‘om{slamt. -

DOCKETING INFORMATION (C]zeck all that apply):

*If Action is Judgment/Seitlem ent-do.not camplete
[} NON-JURY TRIAX. demanded i in complamt

X TURY TRIAL demianded in‘compldint;

)
)
¥
)
)

)
)
)
)
5
)

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

2012—CP «m-%ﬁﬁ\{)‘
SCBar# 15438 A
“Telephone #:  843-849:8400 .
Fax#: 843-849-840 =3
Others ’;;’, -
E-maily j[ucey@lmeg)a—iaw T
' .—Gu i g ........

s

2Ty

[] This case is subject to ARBI?RA’! TON. -pursuant to the Court Annexed Alternative Dzsputa Resolution Rules:
1 Th1$ case is'siibject to ME})IATION piitsuant to the Cowrt Afinexed Alternative Dlsputc Rsso]utmn Rules
1 This casg.is exempt fmm ADR (Pmof of ADR/Exempuon Attached)

NATURE OF ACTION (Checl One Box Below)

i Contracts; Torts = Professional Malpraetice: ‘Torts ~Lersonal lnjury , “Rezl Property:
[ Constuctions (100) [l Dental Malpractics (200) [0 Assanlt/Slander/Tibel (300) 3 chim& Delivery (400,
] Debt’ Co]]cchon @y L1 ‘Legal Malprictice Qloy 1 Conversion (310) [ Condemnation (410) .
0 ,Emplcyment (120) Tl Medical Malpracuco (220) I Motor Vehicte Acoidént (320) [ Foreclosure (420)
g Cengzal (130), ‘Previois Notice of Intent Case # 1 Premises Liabihty (330) [1 Mechanic’s Lien (430)
|5} Breach of Contract 140)- 20 -CP .« : I Produsts Lishility (340) {1 Partition (440)
T Other (199) 3 Notfee/ File RMed Mal (230) 1 Personal Tjuzy (350) [ Possession (4503
[} Ottier 299) LI Wrongful Death (360) O Building Code:Vislation (460)
O other (399). X Other (4995
‘Trifate Petitions, _ »Judgments/Setilements  Administrative Lay/Relief Appeals
[ Pcr (500) [l Death Settletnent (700) - "[J  Renstate Driver's License (800) [T Arbitration (900}
1  Mandamus (520) [0 ‘Foreign Judgment(70) [3  Judictal Review (810) o Mapistrate-Ciyil (910)
‘Habéag Cotpus (530) T ‘Maglstrate?s Judgment (720) [ Relief (820) [’ Magistrare-Crimingl (920)
[0 Other (599) ] ‘Minor Seitlement (730)- [ Permanent Injunction (830) . Mumcxpa} {930y
: . 1 Transeript Jodgment (740) [ Forfeiture-Petition (840) ' I Probatc Cotirt (940}
L1 Lis Pendeds (7500 [ Forfeiture—Conserit Order (850)_ © [0 scpoT (950)
3 Transfer of Stouctared. R “Other (899) *Worker's' Comp (960)
Settlorent Payment Rights. -~ OO Zoning Board (970)
Ap?ﬁcmion (760) )
Other (799) ] (Pgugb(;;c Service Commzssmn
SpoctalCarmplex /Othér {1 .Employment Secunty Comin (991)
0 Environmenta} (600) ] -Phacmaceuticals (630)
3  Aufomobile Arb. (610), r Unfeir Trade Practives (640) ] .oihcr (999);
YO Medioal (620) [T Outof State Degisitions (650).
I3 Other (699) 1 Motion fp Quash Subpoena in.
-an Out{oECounty Action (660)
1 Sexual Kredator (5 10}
Submlftmg Party Signatiire: / Rl : f\/~—~\ Date: December 21,2012

Note: Frivolous civil proceedings may;be sub_]ect to sanctions. pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions'Act; S.C, Code Arin. §15-36-10 ¢t, seq

SCCA /234 (01/2010)

Page10f2 |
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FA < MANDATED ADR COUNTIES ONL
Allendale, Anderson Beaufort, Colleton, Florence; Greenville, Hampton, Horry,
- Jasper, Lexington, Pickens (Famzly Court Only), Richland, Union and York

SUPREME COURT RULES REQ[HRE THE SUBMISSION OF ALL-GIVIL. CASES TO. AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.,

Yoivare required to take the following action(s):

1. The parties shall select a neutral and file a “Proof'of- ADR” foim on or by the 210%™ day.of the ﬁ[mg of this
action, If the paities have not selected a neutral within 210 days, the Clerk of Court shall then appoiit 4
primary and’ secondary medmtor fromi the current roster on a rotating basis from. argong those iediators
'agrcemg to accept cases in the county in which the action has been filed.

2. The mqtl,gLADR conference must be held wltthOOmdays after the filing of the action..

3. Pré-suit medical malpraciice mediations reqmred by 8.C. Code §15—79 125 shall be:held not later than 120
days afier all defendants.are served with the “Noﬁqe of Intent toFile Suit” ‘or as the court directs. (Medical

‘malpractice mediationiis mandatory statewide; )

4. Cases are exempt’ from ADR only tpon the following grounds:

a. Special proceedmg, or actions§ s,eekmg extraordma;ry rehef stich as mandamus, habeas COrpus; or
prohibition; |

b. Requestsfor temporazy’;elieﬁf‘

c. App,eaIS”

d. "Post Conviction relief matfers;

e. "Cént_emgt;ofCourt\prot';ééding"és

f. Forfeiture proceedings ,b;rought}}'jy governmental ertities:
g, M‘o’rtgage‘foreciésurés; and

h. Chses that have been prevmusly subgected toatl ADR: conference amless otherwise required by
Rule 3 or by statute.. A

R

5. In cases not. subject to ADR, the C}uef Iudge for, Adminisirative Purposes, upon the motion of the court or
of any party, may:order a.case'to mediation

6. Motion of a party to bé exémpt from payment of neutral fees due to. mdxgency should befiled w;tth the-
Court within ten (10} days after the. ADR conference has been'‘concluded.

Pléase Note: You minst comply with the Supreme Court Rules regarding ADR.
I’aﬂure to do:so may afféct your case or may yesalt in sanctions.

SCCA /234 (01/2010) - . Pagezof2
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N THE COURT OF COMMON PLEAS.

STATE OF SOUTH CAROLINA
FOR THE FIFTH JUDICIAT CIRCUIT'

COUNTY OF RICHLAND! .
, T CASE NO, 2012-CP-40-... -
THE GATES AT WILLIAMS-BRICE
CONDOMINIUM ASSOCIATION and.

KATHARINE SWINSON,. md1v1dually and on-
behalf of all others‘,s_lmﬂally s;tuateq

SUMMONS

Plaintiffs; .-

{C‘ 748 SE MG ! Fe '&\‘ J% : l
GLASS MART, INC., WINDOW WORLD
ING;; WINDOW WORLD OF THE

i oLk
B St e
.

J
£ Hy 92030215

<o
‘®,

Defendants;

£

Y@UAAP;E" HEREBY. SUMMONED and required to answer the Complaint hierein, 4 copy
ofwhich is Herewith served upon you; and to séive n copy of your éhswé;«to said Complaint ypon
the: subsriber at Lis office at 415 Mill Sireet, Post Office Box 806, Mount. Pleasant; South:
Carolina within. thirty (30) days after'the service he‘reof,; exclusive of the day of such sefvice, and.
if you fail to answer “within the prescribed time, a j“ud‘gfﬁéntv’bf defatlt will be fenidered against
you for t.ﬁe@m,(?mf}fffor‘ofﬁerzrémedy requested in the attached Complaint plus intetest and costs:

| | 1UENIN O"TOOLE LUCEY, P.A.

By: / - (NAL__

- JystinLuoey —  \
Stephaiiie Drawdy:
: 415 Mill Street
Post Office:Box 806
Mount Pleasant SC 29465-0806.
(843) 849-8400 phone
(843) 849-8406 fax:

December 21, 2012
Charleston, South Cartolina
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STATE OF SOUTH CAROLINA .~ IN THE COURT OF COMMON PLEAS.
, ) . o FOR THE FIFTH JUDICIAL CIRCUIT
. COUNTY OF RICHLAND. _, -
: CASE NO. 2012-GP-40--

“THE GATES AT WILLIAMS-BRICE;
CONDOMINIUM ASSOCIATION and .
KATHARINE SWINS ON,. mdwxduaﬂy, and-on
~ behalf of all.others snmlarly 31tuated

? COMPLAINT
(Defective Ccnétrucﬁoh)

(Jury Trial Demanded)
O f“l
=3
"Ur“ )
P
s BN
2%

Plaintiffs;
Vs.

. DDC CONSTRUCTION, INC.; KAPAST
GLASS MART, INC., W}NDOW WORLD

o 'Qd; 92 mzmz

INC.; WINDOW WORLD-OF THE o
NHDLANDS INC:.; AND JOHN DOE 1-20;. =

* Defendants:

"The Plaintiffs, The Gates at Williams-Brice Condominitn Association and Katharine

Swinson, individually and ot behalf of all others similarly sifuated, complaining of the

Defendants named herein, would respectfully allege and show the Court as follows:

PARTIES AND JURISDICTIONAL STATEMENT

1. Plaiintfff' The/ Gatés at. WiﬂiémssBriée Condominiim'  Association (the

“Association ”) isa non—proﬁt comoraﬁon orgamzed and emstmg under the laws: of thé State of
Sotith Carohn&

2. The Association is: the prép‘eay" owners aésoeiéﬁdﬁ .;fo{ the Williams-Btice
‘ﬂorizdptal Property Regime,

3. The Wil;limns;Bricngorizohfgl Property Regime is 2 Horizontal Property Reginie

thét;éx{sts by virtue of a Master Deed dated July 2, 2007 and recorded July 11, 2007'in the RMC'

Office of Richland County, South Carolina inBook 1334-2002:.

'ROA_00058



4. The Gates consists of ond hindred fifty-eight (158) condominiums loated ifi six
(6) buildings and related common slements, which are located behind, the Williams-Brice
Stadiim. in Coltinibia, South Carolind. The.condominiutns,and comimon and limited. common

elements are hereinafter referred 1o collectively as “The Gates.”

5. By virtue-of governing:documents -and the -South Carolina Horizontal Property

Regime Act, S:C.-Code § 27-31-10, et seq., the Association is charged with certain. duties; '

powers, rights and iaﬁthority T contiection with The Gates:.

6. | The-Association.is charged-with, fnfer alia, the management and administration of
Thé Gates, the 'invest.i_g'aﬁbu,; méintenance ard repair of The Gates’s Common: Blements and
Areas -of Résponsibility, arid has. the fight and obligation to briig; this action on beBalf of the:

Gates, the Association, and the:respective owners and members:

7.  Plaintiff Katharine Swinson (hereinafter “Plaintiff Swinson”) is & citizen of

Richland Cotinty, Souith Carolitia and i§ aft owner of a condominivim ‘within thé' Gates miote

particularly described as 1085 Shop Road, Unit 435, Columibia, South Carolina, 29201

8. Plaintiff Swinson purchased the above-deseribed real property in 2010,

9. . By vitttie of propérty owheiship ii the Gates, Plaintiff Swingon is a friember of

the Association, has been a member of the Association. at all times: relevant hereto; and has
ovwnership and membétship rights elatinig thereto: |
10.  Defendant DDC -Construction, Trc. (heréinafiér “DDC”) s a cofporation
-organized and existing under the-laws of the.State of Texas, Atall times r@l@'yaniito this-action;,
DDC was engaged in, the business: of constructing, repairing: and/or- selling condominjums in.

Richland County, South Carolina.

11.  Defendant. Kapasi’ Glass Mart, Inc, (hereinafter “Kapasi”) is a- corporation

organized and existing under the laws of the State of South Carolina. At all times relevant to this

5
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action; Kapasi supplﬁiedf materials, installed windows and wind_owi components and/or’ perfortied

repairs, among other-work, at The Gates.

12.  Defendant-Wiridow Wotld, Inc. (hereiniafier “Window World”) is 4 corportation.

ofganized and existing under the laws of the State of North Caroling. Window World

inanufactured and/or supplied the windows, and/ordoors and related components‘at The Gates.

13.. | Deferidant “Window Wotld of +the Midlands, Inc. (hexeinafter. “Midlands”) is.a

corporation organized gnci eﬁis‘tiﬁ'g undéf:tﬁs laws of the State of Southg@étd"hnq. At"aﬂ ti;éxps '

relevant to this action, Midiandse\suppliédf materials, installed windows and related components
and/or petformed repairs, among othier work, at The Gates:
14.  The address and identity of all John Doe Defendants are unknown at this time,

i5. Defendants John Doe #1-20 (hercinafter “John Doe Defendants”) are

subcontractors and/or oftier entities involved in the design, construction; product manufactuting

and/oi* suppiyiﬁg; and/or repair of The Gates,
16.  This Honorable Court has jurisdiction over all subject matter alleged herein-and
over all parties hereto and venue is Propet i this forum.

FACTUAL ALEEGATIONS

17.  This matterarises-out 6ftthe;;cons.ﬁfuc’£i.qni repair andisale of The Gates.
18, At'the time the Certificates of Occupancy were issued, The Gates contéihedlla%‘?nt/
building defects. o
19, Plaintiffs and class members have previously put DDC-on notige of some o many
of the manifestations -of the 1d‘eﬁcienciés, However, DDC- has denied the existence. of or

responsibiliy for the deficiencies and/or o their attempts at répair have failed.

ROA_00060
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20. The ifl“fatenf\ ‘building defects in combination with, forfuitous, weather, répeated
water ‘intr;zéion; and/or. other girénfs}ha'\te resilted in consequential damage to 7nop~ciefeqtive
building‘components and other pioperty,

21 A ﬁreli_minary inspection of The: Gates evidences: failufe of oné ot more
components of the exterior building envelopes; water intrusion into and i'tﬁrough the cxteriqf
bmldmg envelépe;; é;ﬁd‘reSulting {c‘onsééuenﬁél damage to non-defective building components,
and oOther propérty. Inspéction also reveals failure of other various building components,

© including widespread spalling; with.consequential damages resulting therefrom,

22.  Defendants had & duty to design, develop, constrict, anid repair The Gates ‘in a.

workmanlike manner with suitable materials and frée from all defects, -
23, - The afpreméntiongd deficiencies: and consequ@nﬁé} daniages :eviidéﬁée‘ “that
Defendants breached their duties toPlaintiffs. V
24.  Theé Defendanits’ dcts and -omisgions have resulted in ‘building' «deﬁéiéﬁcié‘s,‘

consequential damages, and partial oss of use and enjoyment,

55, Rermedying the above-wrongs Will result ifi additional. consequential damages and,

loss of use:
26. As & direct and proximate resuli of Deféndants” violation of thej¥ legal duties,

Plaintiffs and class members have been proximately damaged in 4 afiount 0 be defermined by

the ttier of fact, and have had to inciir reasonable attorney’s fees and costs for the retention of
¢] .

-expeits to determine the damage.and the scope of wotk for repair:
’ : i
27. Upon information and belief, the water inttusion and tesultihg consequential

damages have.occurred and have beén occiirring in each and every year since the: completion of

construction and -constitute “gﬁccx}rl'ences”‘ and. “property- damage” under ‘the standard and/or

/
\

typical gencral liability policies.
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CLASS ACTION ALLEGATIONS
28, Pursuant to the common law of:South Carolina and» Rule 23 of theeSoﬁth Carolina
Rules of Civil Procéedurs. (SCRCP?), Plaintiff Switison biifigs this action b_oth,inéiﬁdually» and
as & proposed clésa; action against D@fggaantg.pn behalf of herself and>all other similarly situated:
‘persons and entities, who own'a condommmm within the Gates (hereinafter co]lectlvely referred
to-as the “Class”) Thc Class:is:thote particularly defined as follows:

( All persons and: entmes that own a condomxmum Wwithin
‘The. Gates lﬁcated ifi the City of Columbia, Richland County,

South Carolina,
Excluded from: the Class are: (&) any Judge presiding over this,
action, and members of their families; (b) Defendants -and. any
entity' in which Defeiidants have a controlling intérest or wwhich
have a oontroihng interest in Defendants ‘and: their legal
_ representatives, assigns and ' syccessors: of Defendants and:
'Defendants” cufrent or former employees; investors,, ‘inetibers, of
officers; and (c) all personis who properly execute; and file a timely
request for exclusion from the Class.

29, Nz"éh’zéfbsizj}:" ”Il’iije”?Cl‘as.‘s‘;‘iS. coriposed ‘of in excess off one. hiindred fifty persons
geographically dispersed: throughout the Staté of South ‘Carolina dnd the ‘United: States, -the |
joinder of whom in one action is impractical. Wh@nispogﬁﬁs\andi co-gwners are considered, the
Class is expected to be in.excess of two Hiundréd meinbers: |
30.  Commonality: Questions of L and fact comitfion to the Class exist & to all
‘erabers of the Class and predominate over any questions; affecting only individual members of ;
the Class.. Thiess cominon legal and factuel issies include the,fdﬂowing: |
(@  Whether tﬁe‘.con‘s"tmcﬁim‘ afid/or tepait of The Gates wis defective;
()  Whether Defendants knew ot should haye known of the defects;
(© “Whither Defendants negligently constructed The Gates;

(d)  Whether Defenidants have acted or refiised to det ori groiitids generally

!
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applicable to the Class;
(©)  Whether Defendants are financially responsible to pay the: full costs and
~ expenses of repair of said defective conditions;;
(H  Whether Plaintiffs and the Class are entitled t6- éo:r‘;@ns&tmydaﬂ;ages,
including, amiong other things: (i) compensation for all out-of-pocket
ionies 'éxpéiildﬁd\ by other members rof the Class for repair of their
condominiuns as well as tepair/replacerent of other property damiage; (if)
temporary repairs; and (ifi) compenisation for loss of use.
© 'Wh’éﬂiei‘ the: Plaintiffs are erititled to prejudgrﬁent_gintcresf;;attcmeys.?»- fees
| and Costs from Defendnts.

31, Typicality. Plaintiffs’ claims are typical of the claims of thé meriibers of the
Class, as all such claitns arise bt of Deferidants’ wrongful condiict in constructing The Gates.

32, ddequate Represenitafion: Plaintiff Swinson will fuirly and adequately protect the
inferests of the menibers of ‘the’ Class and has no. interests éﬁtqgon{sﬁé,« to:those of ‘the. C};aé,;s._
~?Iaiﬁﬁfﬁ'éwih30n.,has‘; reta'iﬁé’ci counsel éxpEI*i:enced_ in the prosecution p.f?gonsta_ict'ion:deféct
claims and complex litigation, including consumer class actions involving product liability and
‘product design defects. - _ .

33, ,Pi'edo”iﬁinah"ée:,Ziiéc“fﬂ?@éi‘ioifizjf:ﬂ This class action is A‘appropxiat‘g‘ for certification.
because quéstions of Taw: and: fact: common fo the mer;qberfs" of the Class predominate over
‘questions affecting; pnly'-indi,\iidUalﬁm(;mbers:,z and a Class ‘a’ctidn is superior to othet available
methods for the fair and efficient adjuidication of this controversy, since indi‘yidual" joinder of all

mernbers of the Class is impracticable, SHould individual Class Members be required to biing

separate actions, this- Court: would be confronted with a.mﬁiﬁplicity of 1§w3ﬁits"hﬁrdéniﬁg; the

court system whilealse cieating the risk of incorisisterit filings and contradictory: judgments, In
6
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contrast to-proceeding oﬁ @ case-by-casg basis, in which inconsistent results will maghify the

| delay’ and. expense to all parties and the court system, this class action presents far: fewer
managemetit di’fﬁculti‘e_.s\ while providing unitary adjudication; economies of scale and.
comprehensive supervision by a'single Court;

34 Defendants' have acted on :gidinds génerally applicable to the Class, Class
certification is ='appro£5riaté a,inder'TSo,’ujth Carolina law because Defendants en‘gaécdihin a uniform
and common practice. All Class Mémb‘ers have the same legzal right to'and interest in redress for
«damé;ges associated with “chc; defective conditions existig within The Gates.

35, Plaintiff Siwiﬁsoﬁ arid the Class-envision né-unusuel difficulty in the management
of this action as aclass action, |

36.  Each Class Member has an interest é)f more than $100.00.

37. The:jaxri()‘unt of money a’t;Staiée;fotxea@h, Class Member xs not sufficient for each -
‘member 1o hire their.own counsel and engineers and bring their own action,

ESTOPPEL FROM PLEADING AND TOLLING OF
7 APPLICABLE STATUTES OF LIMITATIONS'

38. D?fend?nts are estopped from. relying on amy statutes of limitation ;o’r.-\ repose by
 vittue of it acts Upon information and belief, Defendaits should have kiown The Gates was
« defectively constructed-and failed fo alét the Plaintitss of The Gates’ defective condition; '

39, Defendants had a duty to inform Plaintiffs of the defeofs doseribed herein, which
it should have known. Notwithstanding its duty, Defendants never disclosed the' defects to:
Plaintiffs. i ) '

40,  Despite exercising reasonable diligence, Plaintiffs coulﬁd.no;t have discovered the
defective condition of The Gatgs;:

41,  Given. Defendants” failure to disclose this: non-public information. about: the

e
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defective z;at‘ﬁre of The Gates - information over which. it had exchusive control ~ and _—
Plaiitiffs could not teasonably have known of The Gates's defoctive sais, Dfendants e
estopped from rélyifg onany statutes of limitations or répose that might otherwise be applicable
1o fhé»c'lkaims asserted herein, | ;

42, Defendants are: further estopped from ;eiying: apon, any stafule o ¢ Sinitations a5
iliey haye repeatedly répresented to Plaintiffs that they are only resporisible for correcting work:
for & period of one yearafiersale. «

FOR A FIRST CAUSE, OF ACTION
" (Negligence/Gross Negligence as to All Defendants) -

43, Plaintiffs repeat and re-allege the allegations contained in the above paragraphs as
if fully set forth herein.. |

44. At all timés relevant hereto, the Defendants, their agents, servatits; employeds,
and subcontractars undertook and had’ a duty 'tornl.’l@ii'xtiffsitq exercise and use due cate in the.
construétion and repair of The Gates in & good, workmanlike manhier and with suitableinaterials,
_in accordance with the. ‘appllti}af:zlé building c’pd'es, state }aW; ahd m ’coﬁfbi‘ﬁéiic‘g -with»ﬂm
prevailing industry standards.:

45:  Defendatifs breachied theti: dutiés to Plaintiffs and the Class in @ xitanney that was

’

negligent, careless, reckless; mﬂﬁﬂ, and wanton-in t«'he‘follOM%gx,pdfﬁéiﬂéfs’:
(%)  Tnfailing to-construct The Gates in accordance with due cere and
i accordatice with standacd building practices;
(b)  Tnfailing to Goristruct The Gates in accordance with building code;
© o failing to. properlysupervise the work and construction. of The
Gates;. '

@ Infailing to properly coordinate the subcoritractors;

8
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) In failivig s select propei building materials;
(. Tn failing fo construct The Gates with an adequate exterior building
énvelope; |
(g)  In failing to act: as;gzteéséﬁable person would En the- ¢ircumstances then.
and there prevailing;
(by ) In. covering’ up :fheﬁ% own defective work -and/or the defective work of
others; |
)  Infailingto make’_repgirs; and
| ()  Such other f;&ﬂi;t:es to be proven at trial.
46,  Plaintiffs have been 'daﬁaag'{ed as a direct and proximiate result of the negligence,
carelessness,j;cgddessnéss', V&zi‘l’lflﬂﬂhéss,.fandsﬁ"éntdnness; of tﬁe‘bcfeﬁdai;ts;
47. I it-is shown thaf said.failures were committed with gross :Lnegiig‘ence. and/or
reckless -disregard for the rights of éﬁierg; atid/or Gonstituted negligence per se, Plainitiffs are
entitled to an award of punitive dariages dgainst the Défendsns.

FOR A SECOND CAUSE OF ACTION
(Breach of Warranty as to-ail Defendants)y

. 43, Plaintiffs repeat and re-allege the allegations contained in the'above paragraphs as'
if fully set forth hereini. | i

49.  The construction, sale,.and repair of The Gates came with express and implied
warranties that;the-work would be performed in a careful, diligent and workmanlike mamner and
that The-Gates would be:constiticted, with siitable materials and components and free. from' dll
defects and,bc;{ of supérior qvgfa']ity\ijeﬁtﬁﬁg mi’f;ps’baile c_:onci'&ninium (’:‘ompiéi.

50.  The qoﬁswctionzz sale. and/or repair of The Gates, and. the. components used

theretn, came with imiplied warranties of fitaess, merchantability, wotkmanship, and habitability,
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51, Defendants have breached ‘their warranties by constructing The Gates in
defective manner as set forth above:

52, As 4 direct and proimate tesult of the Defendants” breach. of the implied
warranty; ;l’ﬂlaiqtfi_ffghaﬁ'c\§1}ff€red' ggﬁtual‘ and consequential damages.

. FOR A THIRD CAUSE, OF ACTION.
(Strict Liablhty in Tort:.S.C. Code Ann. § 15-73-10 et seq. as to Defendants Kapasi,
Window World, Midlands and John Doe Manufacturmg and Suppliex Defendants)

53, Plaintiffs repeat and're-allege the allegations contained in the abové fatagraphs as
if fully set forth herein.
54. The Defendanis engaged in the business of manufactwing and supplying
_construction products, &. g‘.'w'inaows; doors, ?Stdé‘éé-,‘systéﬁf,:,éﬁd‘Cdncrete systerh. (s)..

55, T manufacturing ‘and supplying products for the Gonstruction of The Gates;
 Defendants. Kapasi; Window. World, Midlands and. the ‘manufacturer and supplier John Doe
 Deféndants placed products into thestream of commiorce.

56. By inimdﬁqi,ng their products nto tgé-r"sﬁ‘éérn:- of comtherce; Dfé.ff,enﬁénts Kapasi,
Window: World, Midlands and the manufacturer and supplier John Doe Defendants represented.
said products were safe aid suitable for. their foreseeable g6 |

57. In the manufacturé and supply of products to The qé\tcs-,:,Dgfenqgnts; Kapasi,,
Window World, Midlands and the smanufacturer and. supplier John ;I)fc;e .Deferidants anticipate.
and eXpect that’ theii products will réach the public it substantially tHe samie conditiof ifi which.
they were désiglled; dévelopeci, coiismlléted;'* and:sold.

58.  Defendants Kapasi, Window World, Midlands and the manufacturer and supplier
John Doé Defendants have manufactured and/or supplied. their products in. a defestive’ miririet
that has resulted in repeated water i'nthibnﬁ_.i:mo and damagé to The Gates and. other building

deficiencies. 5

10.
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59.  The Defendants have marketed and sold their prodﬁcts; for use as components in
,sh'uctufe'sisuch agthe Cates: The comporients ate in substantially the same condition &s at the
ﬁme the Defendants sold them, -

60 ‘These productswere unreasonably designed and manufactured and were defective,
at the time of sale. |

61.. The Plamhi’f could'siot have discovered. the product. defects in the Buildings:nor
Aperc‘eived;,theif defective and dang¢¥095. condition through the exercise of reasonable care..

62.  Because of the intended wse ‘involved, the- likelihood and potential for serious
‘njuty to:person andlér: property is reat: The defestive natire of the products is-dangerous to an
extent beyond the otdinary knowledge common to-the community and consuming public.

63. Thecostof ‘éltcring"fhe design, construction and/or repairof fhe’_profixicts‘ supplied

to The Gates to make them safe was substantially less than the resulting damage; cost; and injury.

* suffered by the Plaintiff.

64, The prodacts ate defective and uniteasonably danigerots, causing iPléiﬁﬁffﬂm have
suffered damage. | _ |

65.  Thedesign and manufacture of the products supplied to the Gates weré inherently
defective as sold and ato a direct and proximate cause'of the daniages suffered by Plaintiffs..

66.  Defendants Kapasi, Window Wold, Midlands and the manirfacturer and supplier
John Doe:Defendants are therefore liable to Plaintiffs under the doctrine of sirict liability in an.
arfiount to'be determined by the trier of fact. *

WHEREFORE, Plaintiffs defiand & trial by jury and pray actial aud. consequential
damages;. stahifory or punitive damages; reasonable attorneys™ fees; cosfs of suity prejudgment
interest; and granting such further fcliefas ﬂl’éﬁ Court deerns just and proper..

2
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Charleston, South Caolina -

12

Respectfully submitted;

JUSTIN O'TOOLE LUCEY, P:A:

Stephanie Drawdy
415 Ml Street

Post Office Box 806
‘Mouut Pleasant, SC 29465-0806

(843) 849-8400 phone
(843),849-8406 fax
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NATIONAL REGISTERED AGENTS, INC.

The RighfﬂChb‘icé for Registered Agent Services

Cover Paget‘fer SC25912 .

‘Thxs file contains 24 pages of graphzc image of Legal Process rece;ved in
- the State of SOUTH CAROL!NA on 1/10/2013 for DDBC CONSTRUCTION
INC.. -

3

The: document(s) will be forwarded 1o the mdw;dua! designated to receive

Service of Process from NRAI. As this document(s) has beén separated to

enable scanning of the i image, ‘the Official Record on file with the Court of
Jurisdiction should be relied on as.the complete record. NRAI accepts no
responsibility or liability for missing'or incorrectly collated | pages in the
reassembly of the served document(s): ‘
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STATE OF‘SOUTI{' CAROLINA: ) -
' ) IN THE COURT OF COMMON PLEAS
(,OUNTY OF RICHLAND' ) - .FIFTH JUDICIAL CIRCUIT
Thc Gates at Williams-Brice Civil Action No. 2012-CP-40-8512
Condominium -Association and
Katharine:Swinson; individually, and on.
‘behalf of all others similarly situated,

)
)
)
)
S)
‘Plaiiitiffs, )
) DEFENDANT DDC
) CONSTRUCTION, INC.'S ANSWER
) TO PLAINTIFFS' COMPLAINT’
)
)
)
)
)
)
)

vs.

DDC Construction, Inc.; Kapasi Glass
Mart, Inc.: Window World, Inc.;
Window World of the Midlands, Inc.;

- and John Doe 1220, °

.~ Defendants.

Defendant DDC Construction, Tric. ("DDC™ or *Defendatit") atiswers thie Complaint of

‘Plaintiffs The Gatés at Williams-Brice Condomiiiiiim Association and Katharine ‘Swingon,
mdmdually, arid.on behalf of all others smlﬂarly situated ("Plamtlffs "), as follows: N
1. Each. and every allegauon of the Plamtlffs Complamt not spec1flca11y adxmtted
| herein is expressly demed.~ |

FOR A FIRST DEFENSE AND BY WAY OF. ANSWER '
(As to Parties and. Jurxsdlctlonal Statement):

2 ‘Defendant:adimits the allegations'in Paragraph 1 on information and belief.

3. Defendant is withott information :sufficient to admit &r. deny, the allégations id

Paragraph 2 and thierefore deiies samie and démands strict prOOi?l‘thereof.

4 Defendant admits the: allegatlons in Paragraphs through 4 on information, and
belief.
5 Deferidant:is’ without information sufficient to admit or deny tlie 'allegatioﬁs in

Paragraphs 5 through 6 and“therefore denies same and démands strict proof thereof’
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6. | Defendant is without information sufficient to‘ad‘mit' (.)r deny the allegations in
Paragtaphs 7,8 and 9 and'therefore denies.same and demands strict proof thereof.

7. Defendant. admits the allegations in Paragraph 10 except insomuch as it all;;ges'
DDC sold condominium: units which allegation is denied..

8.  'Defendant’is without kiiowledgé or information as to-thie corporate status of the
entities mentioned in the allegations in Patagraphs 11 thréugh' 13 and therefore dehiés thé saine
but admits on.finforrﬁation;and"beliefﬁsomg,jj(ﬁ)r’aﬂ of them provided materials and/or ‘services at
The Gates.

9. ' Defendant is. without iﬁfor.inatiovni sufficient:to: admit or deny the @ég@ﬁqns» in
Paragraphs 14 through 15 and therefore denié§ same, and ‘demands'i:‘sti'iqproof.:theredf;

10.  Defendant admits the'aliegations in Paragraph. 16.

| ' (As to Factual Allegatioris)

1. "Deféndz;ﬁt':admits«the:allégati‘ons in Paragraph 17 on information and belief.

12. Defendant dexies the allegations in Paxggyaphé 18 through 21. “

13. Défendant-:: denies the 'allegations“ m ,Ear_agraph 22 and specifically dén,iés“ any
class is proper or that DDC is aware of any defects in the buildings.

14. Defendant:denies the allégations in-Paragraphs 23:through 27.

(As to Class Action Allegatioris)

15.  Defendant denies the aﬁégatioﬂ;éfiri Paragraphs 28 through 37 4nd opposés’ the

certification of a class in this;matter. |
(As to Estoppel from Pleadingand Tolling of Applicable Sthtnte of Limitations)

16.  Defendant denies the allegations. in Paragraphé 38 .fhroughi‘ 42 and Qppdses all

-relief sought t‘her"eiii.«{

3
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‘relief songht therein.

©

FOR A FIRST CAUSE OF ACTION
(Negligence/Gross Negligence as to All Defendants)

17.  Answering Paragraphi 43, Defendant ifcorporates by réference the preceding

" Paragraphs.of its: Answet as if repeated verbatim herein.

18.  The allegations in Paragraph-44 call for a legal conclusion to.which ne tesponse.
is required. fﬁewei@;-, in theutmost caution DDC denies the allegations of; Paragraph 44 and.
demands strict:proof thereof.

19.  Defendant denies- the allegatioris. in Paragraphs 45 through' 47 and opposes all

FOR A SECOND CAUSE OF ACTION
* (Breach of Warranty as.to all, Defendants)

20, .Answering ,Paragsaph 48, Defendant incorporates, by reference the: preceding
Paragraphs of its Answer as if repeated verbatim herein,
21.  Inanswering. Paragraph 49, DDC admits it constructed The Gates. for othiers:but. -

denies: it pfovided ‘any express of implied warraity to the Plaintiffs hexeid or that it:made any

|

‘Tépresentations as to the: quality or suitability of materials or-that it was an "upscale" project.

22.  The allegations of Paragraph 50 are denied.

, 23.  Defendant denies the allegations in Paragraphs 51, through 52 and. opposes all

relief sought therein.

o " FOR A THIRD CAUSE OF ACTION
«(Strict Liability-in Tort: S:C. Code Ann. § ;1'-5-73~10 et seq. as to Deféndants Kapasi, Window
World, Midlarids, and John Doe¢ Manufacturing and Supplier Defendants). -

24.  Answering Paragraph :53, Defendant incorporates by reference the preceding

Paragraphs of its Answer as if repeated verbatim herein:

25.  The allegations in Patagraphs 54 thirough 66 are not directed at this Defendant,
and therefore, no respons¢: is tequired. ‘To' thé. éxtent. a response is required, Defendant: is

:3 .
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without information sufficient to admit or deny ﬂ;e".all;egaﬁpng' and therefore- denies same and,

demands strict proof thereof.
26.  Defendant denies that Plaintiffs are entitled to any of the relief sought in the
WHEREFORE ¢lause againist it.

FOR A SECOND DEFENSE.
(Bailure to State a Claim)

27-. Plaintiffs‘ Compclaint; fails 'to state‘a claim. against Defendant qpon;w]jjfch relief.

may. be granted; and, therefore; the Complaint should be dismissed against this Defendant.

pursuant to South Carolina Rule:of Civil Procedure. 12(b)(6).

FOR A THIRD DEFENSE

28.  Plaintiffs' claim§ may be barred as a result:-of ‘their failure to take such
réasonable actions as:fiecessary. to mitigate their dafuagés as réquired.by South Carolina law.

EOR A FOURTH DEFENSE

29. Plaintiffs' claims against Defendant are bafred, fn Wholé of-in part, by the:

doctrinie of equitable estoppel.

FOR A FIFTH DEFENSE

30. Defendant assert that Plai‘nti'ffs‘; damages, if any, were not due to or caused by
any act or tonﬁzSibn; on the part of Defendant, but: were rather due to'and cansed {)y the
comri,bu‘tmg;;cqnpurfjng, intervening and/or superseding fault, acts or omissions of a person or
‘persons over whom Defendant had fio cofitiol. Defendant pleads stich conduct of othérs as a
cortiplete defense to-all claims in this action. -

FOR A SIXTH DEFENSE

31.  Defendant asserts that Plaintiffs' claims against it may be barred by the defenses

of laches, mistake, preemption, release, waiver, ratification, estoppel, unclean hands, statute

4
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of limitations and/or any cthet defense that miay be available. upod: diséovery of ddditional
information during the peridency”of this action.. *

FOR A SEVENTH DEFENSE

32.  Plaintiff i not entitled t6 an award of punitive damages beciiise, siach damages
vio‘l‘at’e\r the Fifth and \Fburwt@e:_nﬂl,,Amén,‘clments; of the Utiited :States: Constitution and Article 1,
Section 3 of the South Carolina Constitution in that

Yy the judiciary’ ’s ability. to' correct a punitive darﬁage award at the appellate Tevel

only upon: a finding of* “passion,. prejudice, or CapI'lCC is inconsistent with due;

Process. guaranteeés;

o any award of punitive damages servmg a compensatory function is mconsxstent;
with due’ process guarantees

° to the extent an.award of punitivé damages is éxcessive, such dward violates due. -

‘process:guarantecs;

o the jury’s unfettered power to award punitive damages in any amount it chooses-
' is wholly ‘devoid -of meaningful standards -and is inconsistent with due process
guéfaﬁtééé‘ :

® ~even if it could, be argued that: a standard governing 1mp051t10n of punitive
‘damages exists, the standard is void for vagueness; and. :

& thie Plaintiffs' claims: for punitive darnages’ violates the Due Proceés Clause aid.

the Equal Protection Clause of the Fourtéenth Améndrient of the United Stites

Constitutioi and Article. I Section 3 of the Soiith Catolina Constitution in that
the ‘amount of pumtwe,, \damagge_ is based ‘upon. the: wealth and statu§ -of.

Deféndant. *

- FOR AN EIGHTH DEFENSE

33..  With respect to Plaintiffs" claim for punitive daﬁmge“s; Defendant ‘médrpt')’r"atés
by reference amy iand all ‘stapites of limitations regarding the determination and/or
enforceability of punitive: damage: awards which arose in the: decisions -of BMW of North
Americav. Gore, 517 US 559 (1996), Cooper Indusiries, Inc. v. Leathéiman Tool Groip;
;’In‘c. , 532 U.S. 424 (2001), and State Farm Mutual Automobile Ins. Co. v.. Carmpbell, 538 U.S.

¥

408°(2003).
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FOR A NINTH DEFENSE

34,  Defendant would show it was it ‘the ‘seller 6f the condominium units or ‘the.
developer of the Projjqct ‘an&d,thc;ef_oré Plaintiffs may not recover-on warranty nor can DDC be

liable for any claims of individual unit owners.

FOR A TENTH DEFENSE
35.  Plaintiffs' clanns should be \(fi‘i‘smi‘ssed{fo‘rd failure to name indispensable parties.

FOR AN ELEVENTH DEFENSE

36. fDéféﬁélant iricorporates by reference aqy' affirmative defense raised by any other.

L

Defendant in this action.,

. FOR A TWELFTH DEFENSE

» 37.. To the extent Plaintiffs" allegations' based oi .contract and ‘warranty are
applicable in this case; they bar Plaintiffs" negligence claims.

FOR A THIRTEENTH DEFENSE

38f Defendant has not had an opportunity ‘to coridict a sufficieiit investigation .or to
" engage m adequate discovery touching. on the circumstances of the Plaintiffs' 'aIlég;itiOﬁs;
De‘féndéﬂt ‘intends. to act ﬁroﬁiﬁtiyf to-inform itself as to the pertinent facts and prevailing
Ciicﬁmsfan@s -Su'rfouﬁdii?"g any: tepoted: injiiry: or ‘dafrlage to' the Plaintiffs' as alleged in the
Complaint and hereby g‘iycs_ notice.of ity intent to, assert any furthel affirmative defe'z:xﬁsps“ that
this\lh}formgtion-g@thering‘,pnocgsé»‘x;aa\y indicateris supported by fact and law. Defendant thus
\ expressly a;;'s‘éi't‘s'l éach of the defenses required b&‘zFed,.-_ R.:Civ. P. 8, and réserves it’shi*i'gﬂht' to
amend .t‘ﬁi'si.;Answerf td"a'Séert. further-allégations in support of _{my such defenses as required by

the Rules-of Civil Procedure.
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WHEREFORE; having filllj atiswered the Cornplairit of the Plaintiffs, Defenddnt prays
that the Complaint be disimissed with. prejudice 4nd for such otfier and futther relief 2§ fhis
Honorable Couit may deem juist.and proper.

NELSON MULLINS RILEY &-‘SCARBURQUGH LLP

H ard A Vaane III SC Bal No 009818
AN a1l howard. vandme@neisonmuﬂms .com

Erik T. Norton, SC Bar No. 73860

‘E~Ma11 enk norton@nelscnmullms corny

Tata C.. Sullivan, SC Bar :No. 79806

¢ E<Mail: tara. sulhvan@nelsonmullms com:

1320 Main Street / 17th Floor

“Post Office Box 11070 (29211 1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for DDC Construction, Inc.

Columbia, South Carolina . -

Woweh ¥ 2013

~ #4813-6135-9571 v;1 ~
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CERTIFICATE OF SERVICE

1, the u;idersigﬁéd Administrative Assistant, of the law offices of Ni elébn

Mullins Riley & Scarborough LLP, -attorneys. for Defendant,: DD’C,“COn‘struCtiOu, Inc., do

‘nhereby certify-that I“ha\'ze served all counsel in this action with a copy of the pleading(s)
hei‘einbelbw specified _pygmzﬁlingv a copy of the same by United States \Maﬂ,;ipos;tage-,
prepaid, to the:folloting address(es):

Pleadings 3

ﬁefendant’DDC};@"o’hétrﬁétion,“Inc:»,.-s;_ Answer to Plaintiffs':f' Conipljé ¢
Counsel Served: ~

Justin Lucey, Esquire
Stephanie Drawdy, Esquire’
Justin O'Toole Lucey, P:A.
Post Office Box 806 o
Mt Pleasant, SC29465-0806

&\s&u\vcb C, ’SLH;.,W
‘Debra C. Hair o
Administrative: Assistarit

Mt~ S , 2013
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STATE OF SOUTH CAROLINA IN:THE-COURT OF COMMON PLEAS

Stucco, LP; Cross Plains Custom Txle, Inc.;
:Lowty. Construcuon & Framing Inc.; LTB
Inc.; Southwest [ronworks; Inc.; The

‘Corporation; ‘Triad-Pest Contrgl, Inc.; Wyman

‘Consulting, Inc.; Mairiténance. Bunldexs Supply;
Ltd,; SCA Engmccrs Inc.; Sinclair &

individually and d/b/a Pamex Inc, and John Doe

COUNTY OF RICHLAND

The Gdtes At Williams-Brice' Condomlmum
Association And Katharirie- Swmson
individually, and on behalf of all others
‘Smelarly 51tuated,

Protection, LLC; Cherokee.Inc:; Coxonado

(,onstrucnon, Inc.; Martin, Moxales Jr. Painting
& Diywall, LLC; Metal Construction. Materials,

Clerkley/Watkins Group, LP; Tindall
Acousties LLC; Alerico Ing. d/b/a Ply Gem-
Window Group, ‘Crosby Window; Inc., fkia/

Action WinDoor: ‘Technology, Inc.; Geo-
Systems Design & Testing, Inc.; HGE

Assocxdtcs Inc.; Faultless Hardware,
#1-10,

Defendants.

I L C et e
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FOR THE FIFTH JUDICIAL CIRCUIT

CASE NO, 2012-CP-40-8512

AMENDED COMPLAINT

(Defective Construction)

Plaintiffs; (Jury Trial Demanded)-

vs.
DDC Construction, Inc.; Kapasi Glass Mart, =
Inc.; DMC Consohdated Inc.; DMC Biuilders, 2o
Co. Inc., individually and d/b/a The Dinerstein 2 R
‘Companies; DC Developers -~ ~ Columbia ord o
Condos, Iic:; Columbia Condos, LP; DMC o
"Developersl Ltd.; 31-W Insulation'Company;. D Eg
Tnic:; Associated Coricrete Contractors, Iiic.; P o
Banley Electric Company, LLC; C&B Utlhtles o
LP; Carolina Floor Systems; Inc.; Century Fire fy

R ERE
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The Plaitiffs, The Gates at: Williams-Brice Condominium Asségiationl and Katharine.
Swinson, individually and on. behalf of all ‘others similarly situated,: complaining of the
Defendants named herein, would respectfully allege and show the Court as; follows::

. PARTIES AND.JURISDICTIONAL STATEMENT

I. Plaintiff The. Gates at Williams-Brice Condominium Associalion (the
“Association”) is 8 non-profit corporation organized and existing under the laws of the: St,aie' of
South Carolina.. !

2. Thé Association is the. -properly. owners vassociat:iogl- for 'the Williams-Brice
Horizontal Pfoperty Regifmé..

3. ‘Thé‘WilliMS?B?ice Horizontal Property Regime is a Horizontal Property Regime
‘that exists by virtue of a Master Déed dated July 2,2007 ana recorde@,,{ply_ 11, 2007-in the RMC
Office of Richland Courity, Southi Carolina in Book:1334-2002.

4. The Gates consists 6f oné hundred. fifty-eight (158) condominiums located-in six
(6). buildings: and. related common elemeits,, which are ocated “behind: ‘the. Williams-Brice
 Stadium in Columbia, South Carolina. ‘The condominiums and Eotnimon @nd limited common

elements are hereinafier referred to colléctively as “The Gates.”

5. By virtue of ‘governing documients' and. the ‘South Carolina Horizotal Propérty

Regime Act, 'S.C. Code § ,27-31;‘1:0, ét. seq., the ASsOciaiign is charged with certain dutiés,
powers, rights‘and authority in connection with The Gates.

6, The _Assodiatién;is‘c:;harged;yvith, inter alia, tﬁe"managvement{'and adiministration of
The Gates, the investigation, maintenance-and repair of The Gates® Common, Eiémems}and'

Argas of Responsibility,-and has the right and -obligation: to bring’ this gqﬁoﬁ‘ on behalf of the

Gates, the Association, and the respective owners and members -and/or is the assignee of the

members’ Tights being assefted hereunder.
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7. Plaintiff Katharine Swinison (hereinafier “Plaintiff Swinson”) is a citizen of
Richland County, South Carolina and: is an owner of a condominium within the Gates ;npre
particulatty:described as 1085»'.Shofp‘Road, Uhit 435, Coluinibia, South Carolina, 29201.

8. Plaintiff Swinson purchased the above-described real propexty in 2010,

9. By vittie-of property owetship in the Gatés, Plaintiff Swinson is a member of
the Association, has been a.membér of the Association at all times televant hereto, and has,
ownership and merbérship fights ,-reiaitiﬁg\thereto.

'10.  Défendasit. DDC Conistruction, Inc. is & cofporation organized and e‘gistihg‘under

the laws of the State of Texas,

11, Defendarit DMC Consolidated, Inc. is & corpofation oiganized and existing under

the laws of the State of Texds.

12.  Deéfendant DMC. Buildess, Co.,, Inc., i@divfd{;;iny and d/b/a. the. Dinerstein
Corhpaniesis a cerbofatioii organized anﬁ:exi'stiﬁgf-uh&er the laws of the State of Texas:

13.  Defendant DC Dévelopets — Columbia Condos, In¢. ‘is & corporation ergaﬁizéd
and existing under the laws of the State of Texas and is the manager/general Partner of Columbia

Condos, LP:

>

14, Defendant Columbia Condos, LP is & corporation organized and’ existing, under

the laws of tbthfa‘te of Delaware.
15.  Defendani: DMC Developers; I, Ltd. isa corporation organized and existing

under the laws of the State of Texask

16..  The foregoing Defendants, and their divisions. and affiliates, operated under the.

trade name Dinérstéin Companies (hereinafter referred to collectively as the “Dinerstein
Defendants”).and-at all times relevant to this action ‘were efigaged. in the business. of designing,

.
12
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developing, markeﬁng,‘ cbnstruct{h'g, repairing and/or selling ;Qndomipiums in Richland Cou,nt'y,‘
South Casolina, The Dinetstein Défendants all use the Dinerstein trade name interchangeably,

'17. - The Dinerstein Deféridarits used, commingled, and combined their resources to
design, develop, market, construct, repait, sell dnd/ot place. the:¢ondominiums into the stream of

cominerce.

18;  The Dinerstein Defendants have been formed and operate so their legal distinction

. is blurred and they aré amalgamated with each other and their principals.

19 Atall timés relevant herein, the Dinerstein Deféndants wére actual and/or de-facto
joint venturers in the development, éonstfuction, afid sale of the condominiums:

20: | Defendant, Kapast '_leésS Mart, Inc. (liereinafter “Kapasi”) is- & corporation
organized and existing under the laws of Fhe;S'tate of Ssuth Carolina. At all times relevant to this
action, Kapasi :supplied' mategials, i(ﬁ,sj:ﬁallii::d,‘ windows and wmdow componénts and/or perfortned
other work, at The Gates:.

21;  Defendant31-W Tnsulation Company, Inc. (hereinafter “31-W") is a corporation
organized-and- existing under the:Jaws of the State of Tennessee: At all fimes relevant to this
action, 31-W provided and/or installed insulation, among;:d'ther work; at The Gates,

22, Qsaf@ndénﬁ#&s.sqqi@iea Concrete’ “Contractors, Inc. (hereinafter “Associated
Concrete”) is a corporation organized-and existing under the laws of the State of Texas., At all

times relevant to this action, Associated Concrete. provided and/or installed concrete, among

-otherwork, at The Gates.

23.  Defendant Bailéy Electric. Company, LLC. (hereinafter “Bailey Electric”) is a

corporatior -ofganized and existing under ‘the laws of the State of Mississippi. At all times

relevant to ‘this: action, Bailey Electric provided .and/or installed electiical, heating and air

conditioning (YHVAC”), among:other worlk; at The Gates.
4
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'24.  Defendant C&B Utilities, LP (hereinafter “C&é’,’); is a corporation organized and
existing under the laws of the Staté (')f‘"vi‘ exas.. Atall tifies relevant to this action,.C&B 'provia"eﬁ
and/or installed plumbing, among other work, at The.Gates.

25.  Defendant Carolina Floor SyStéfns,,f Inc. (heteinaftet “Carolina. Floor™) is- 4
cqrporation-oxgani;c;j and existing under the laws of the Stétérb?‘North-Qarqlmg. At all times
relevant: to this: _af:iiqh, &Garoiipa Floor: "}pr‘d_V.i"déd‘ and/or installed cement- decks and floor
undcrlaynmnt,yamongg'th‘ci.t work; at The Gatés.

26,  Defendant Century Fire Protection, LLC (hereiniafter “Ceitury Fire”) is a
corporation organized and cxisting under the taws of the State of Delaware, At all times relgvant.
‘%9 this action, Century Fire. provided and/or. installed, firesafing and ﬁi’éﬁt‘&ppiﬁ'g, among other
work, at The Gates.

27. . Defendant Cherokee Inc. (hereinafter “Chiérokee”)'is a cofporation organized and
‘existing under. the laws of the State: of Delaware. At all times relevant 1o this a‘cﬁo“n,.fCh’ei‘(}kec
peitormed site work, sinong;otir work, af The Gates: |

28, -iDefendant ‘Coronado Stucco, LP' (hereinafter “Coronado™ is 2 Sorporation
ofganized a‘ﬁd*éxis‘ting under the laws of the State of Texas:. At all tim_és", relévant to ?lﬁs‘ action,
Coronado pr‘kivi‘dé&ﬁéhﬂ76i?iixis'talicci stucco, among other work,‘at The Gates:

| 29, Defeéndant Cros§ Plains Custom Tile, Inc, (hereinafter “Cross P,lai,t;fsfi-) is 4
corporation 'bifgaﬁiiéd;aiid-,eiisting’ under the laws:of the State of Texas. -At all times relevant fo
‘this,actibn;{iCrb'ss Plains prdvidedraiikji/{or installed tile, among other work; at, The Gates. AI

30,  Defendant Lowry Constriction. & Framing. ,mc. (hereinafier “Lowry”) is a
corporation-organized, ajnﬁd:‘existing. under the laws of the State of Florida Atall times rel\ey{ar‘ﬁjto*

his action, Lowry provided and/or installed framing, among other work, at The Gates
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31, Defendant LTB Construction, Inc. (heteinafter “LTB") is a corporation organized
.and-existivng undet the laws of thé State of Texas. At all times relevant to this action, LTB:
provided:and/or ihsiailc.d drywall materials and ﬁrestoppipg;;aigggng other work, dt The Gates.

32: Defendant Martin Moralés ‘Jr.. Painting ‘& Drywall, LL.C (hereinafier “Maittin

Morales”) is;a corporation organized and existing under the laws of the State of Texas. At all

-times relevant to this action; Martin Moralés provided and/or installed caulking and sealant;

among other work, at The Gates.

33.  Defendant Metal'Constniction Materials, Inc. (hereinafter “Metal Construction™)

~ is a corporation: organized’ and existing nder the laws of the State.of Texas. -At all titnes

relcvant to ;hié agti;(q;);,:i‘;{lgtal, (Sﬁnstrucﬁo‘ni_ provided and/ot installed metal carports, among other
work, at The Gates. | |

34. - Defendant Southwest Ironworiks;. Inc. (héfeinaftet “Southwest Ironworks”) is a
'COlporatidn érganized' and existing under: the, 1aws.of the: Staté of Texas. At all times relevant to
this action, ‘Southwest Tronworks provided and/or installed rietal stairs and rails, aﬁlong other
wotk; at:The Gates. |

35, Defendant The QlerklcyZWatkinsj Group, illf, (héreihaﬁ‘ér *‘Cle’rkley/\’v'atkins’,’:)is

& Corporation organized: and existing under the laws of the State of Texas. At all times r¢levant

- 'to this dction, Clerkley/Watkins provided architectural and/or engineering services, among other

\av()rk2 at The Gates,

36, Defendant Tindall. Corporation (hereinafter “Tindall”) is.a corporation organized

and existing under the laws of the State.of South Carolina. At all times rélevant to this actiot,

Tindall provided and/or instalied the precast concrete parking ‘garage, among other work, at The

Gates,
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37.  Defendant Triad ?es,t Control,. Inc, (hereinafter. “Triad”) is a corporation
organized and existing under the laws of the State of Notth Carolina: Atill times rélevant to this
action, Triad provided termite treatment, among other work, atThe Gatés,

38.  Defendant Wyman Acoustics LI;C,. (hereinafter: “Wymad”) is & corporation
organized and existing under the laws of the State of South Carolina.« Atall tires relévant to this
action, Wyman provided and/or.installed drywall, among other work, at The Gates:

39.  Defendant Alenco Inc. d/b/a Ply Gem: Wiﬂdpw Group (ﬁsxﬁeinaﬁerl“ﬁlendo’j isa
‘corporation organized.and existing under the laws of the State-of Delaware:, At:all times relevast
to this action, Alehco fsuppligd,_vinyl ‘doors, among other products, af The Gates.

40. Défeﬁdaﬁt Crosby Wi?;dow;; Inc., fk/a/" Action WinDoor Technology, Inc.
‘(hereinafter “AWT™) is a corporation organized and existing under the laws of the- State of
Tesias. Atall times relevarit to this action, AWT supplied vinyl windows; among ofher products;
-at The Gates..
corporation 'oxfg:aniz’e‘d‘ and eii“s't‘ih;g"f‘ﬁhdef».thé Jaws of the-State.of South ‘Carolina. At all times
relevant 1o this dction, Geo-Systemms si{;ip’li‘@ti;»test'i-ng and quéﬂity assurance:inspections, among
‘che“x"fwork,y at The Gates.

42.  Defendant HGE Consulting, Inc. (hereinafier “HGE”) i§ a corporation organized
and existirig under’ the laws of the State of Texas At all times relevant to this action, HGE.
provided architectural and/or engineerinig setvicés, among other work; at The Gates.

.43 Defendant Maintenance Buildeis Supply; Ltd. (ereinafier “MBS”) is a
corporation organized and existing under the laws of the _Sfaiid of Texas: Atall jt‘i“rr\‘xe‘s].{ﬂevaht’té

| this 'zi(‘:’cioxi;,~ MBS’-suﬁplied'ﬁnishxhgr@wax;c, among other products, at The Gates.
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A4, ‘Defend;int SCA Engineers, Inc. (Herginafter “SCA”) isa ébtfporati'\on? organized
#nd existing urider the laws of the ‘State of Texas. At all times rélevait to this éétioh,\ SCA
provided architectiral and/or engincering services; among other work, at The Gates.

45, Defendant Sinclair & Associates, Inc., (hereinafter “Sinclair™y is. a corporation

oi:ganize&: and existing under the laws of the State of South Carolina. At all times televant t6 this

action, Siriclairprovided architectural: and/or engineering services, among other work, at The .

‘Gates,

46,  Defendant Faultless Hardware, ,Aindiy,iduéug andd/b/a as Pamex Inc., (heréinafter
“Paimex”) is & corporation drganized and existing-under the laws of the State of Califoriid, At all
times televant to this detion, Pamex ‘éuppligd' finish hardware, among other products, at The'
Gates. .

147, Theé address and ideritity of John Do¢ Defendant #1-10 is unknown at this time.

48 Defendants Johit Dog¢ #1<10 (hereinafter “John Doe' Defendants”): are
:gub(;pﬁﬁacthSjﬁand/o_r other entitie‘:s“’ihizdl"\ied.in ‘théfdeéign,; construction, product manufacming
“and/or supplying, and/or repair of The Gates.

49..  Defendants Kapasi Glass Mart, Tn¢,,'31-W Insulation Cotnpany, Inc., Associated
Concrete Contractors,.Inc., Bailey Electric Company, LLC, C&B. Utilities, LP, ,_ Cg{gling Floor
Systems, Inc., Century fPTi}c‘fP}ofeqyibn,"ﬁLC;. Cherokee iﬁc:, Cérotiado Stucco, LP; Cross Plains
Custom Tile, Inc.; Lowry Construction & Framinig Inc:, LTB Constfuction, Ing,, Martin
Morales Jr. Painting & Drywall; LLC; Metal “Constractyoﬁ 'Matériéls? Inc;, “Southwest
Ironworks, Inc., The ',Cler(k,l‘ey/Waﬂlcins‘ Group; LP, Tindall Cbrpbr‘afiéh; "Tri‘ad Pest Control,
. Inc., Wj}fma‘.ii Acoustics LLC, Alenéq Inc. d/b/a Ply Gem Window Gro\;p, C_fosb,:ynv Window,’

Inc., #/k/a/ Acétion WinDoor Techrology, Inc., ‘Geo-Systems: Design & 'Ifgsfiﬁg;;hicf,‘ HGE

Consulting, Ing., Maintériance Builders Supply, Lid,, SCA Engineers, Inc, Sinclait &
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Associates, Inc., Faultless Hardware, individually: and d/b/a Pamex Inc, and John Doe#1. are

heteinafter referred to collectively as the “Manufactiring and/or Supplier Deféndarits”

50.  This Honorable Court has jurisdictioni over all subject:matter alleged herein and

-over all parties hereto and venue is:proper in this forum.

FACTUAL ALLEGATIONS:
51.  This matfer arises out of the construction and sdle of The Gaes.
52.  Atthetimethe Certificates of Occupancy wereissued, The Gates -¢ontdined latent
building defects.. ~
53.  Plaintiffs.and class -members have: previously put the Dinerstein: Defendants on

notice of some ot many of the manifestations of the ‘deficiencics, However; the. Dinerstein

- Defendants. have ‘denied ‘the existence' of or responsibility for, the deficiencies and/or or their

attempts at iépair Kave failed,

54. - 'The 'latent- building: defects in, combination with fortuifous, weather, repeated

water intrision, and/ot othér evenis have resulted in consequential damage, to. non-defective

. 'building: coniponents dnd other property.

. 1 .
55. A preliminary -inspection of The Gates evidences failure. of -one or more:

comporients- 6 the exterior building cenvelopes; water intrusion into- and: through: the exterior

l’)"ui‘idih’gy envelope; -and. reésulting: consequential damage to non-defective building. components,

and other property. .Inspection also reveals failure of othier vitious building compenents,

including widespread spalling, with consequeritial damagés resulting therefrom..

56.  Defendants had a duty to design, develop, 'céiléti'ué’t‘, and fepair The Gates i a

workmanlike manner with suitable materials and free fromall defects.
57, The aforementioned deficiencies and consequential damages ‘evidence that

Defendants breached their duties to Plaintiffs.
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58.  The Défendants’ acts and omissions have resulted in building deﬁcig{i;cies;
consequential damiages, and partial 185 of vse and éhjoymient,

59.  Remédying the abbvefWrongs will result in additional ;:onSéqucntigi damages and
loss of use..

60, As @ difect and proximate res’ﬁit of Defendants® violdtion of their legal duties,
Plaintiffs and class members havéﬁéén prbxi‘rﬁatei;i/“zdamg\géa ‘in ah amoutt to.be defermined'by
experts to-determine the damage-and t'hé;sbo_p’é;bf;wdrfk:fbr répair.

61.  Upon information andbelief, the: water ‘intrusion. and “resulting cosequential

damages have; ocourred and have been since shortly after the completion of cOnstr‘ithi‘on‘ and

constitiite “occurrences” and “property. damage” under the standard and/or -typical general

ligbility policies.
CLASS ACTION ALLEGATION
62.  Pursuant to the common'law of South:Carolina and Rule 23:0f the South Catolina
Rules of Civil Procedure: (“SCRCP"), Plaintiff Swinson brings this action both-individually and
as a proposed class action against Defendants on behalf of herself and all other similarly situated
‘persons and entities, who own a condominium within the »‘Gatesf{hc,réi‘naffcr, collectively referred
to as the “Class™): The Class is more particularly dcﬁned’ as follows:
All: persons and, entitics: that own a condominium ,within
“The Gates Jlocated in thé Cuy of Columbla, Richland County,
South Carolina..
Excluded from the. Class are: (a) any Judge presiding over this
action and members- of ‘their ‘families: (b) Defendatits and any
entity i which Defendants have a controlling interest of which
have- a. controllmg interest in Defendanis and their legal
representativés, dssigns and siccessors of ‘Defendants and

Defendants® current or former- ‘employees, mvestors, members, or
Lofficers; and (c) all persons who propetly execute and file a tlmely
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request for exclusion from the Class.

63, Nuierosity: The Class is composed of in excess of ofie hufidréd fifty persons

geogtaphically dispersed throughout. the State of South Carolina and the. United States, the:

joinder-of whomisin one action is imiptactical. ‘When spouses and co-owners are-considered, the:

Class is expected tobe:iri excess of two hundred members,

64, Commonality: ‘Questions of law and fact common to the Class exist S to all

nmeinbers of the Class and predoniinate over any. questions affecting only individual membets of

the Class. These:common legal and factual issues include the following:-

@
- ®

©

{d

)

10

®).

Whether the construction and/or répair of The Gates was defectives
Whetﬁer Defendants knew or should have knowx of the defects;

Whether Defendants negligently constructed The Gates;

‘Whether. Defendants have, acted’ or refused to act on. grounds genierally
applicable {o'the Class;

Whether Defendants are financially responsible to pay the fall costs and
expenses-of repair ;)f said defective coﬁéitions;

Whethet: Plaintiffs' and the Class g’re;entitle.d,:‘gp compensatory damages,
including, among other things: (i) compensation for all out:of-pockei
monies -éxperided by other mcibeérs of the Class for repair .of their
‘condominiums as ‘well as repair/replaceinent of other property. damage; (i)
femporary Tepaits; and (iii) compensation for loss of usé.

Whether the Plaintiffs-are entitled to prejudgment interest; attorneys® fees

-and costs from Defendants.

65.  Typicality: Plaintiffs claims are typical of the claims- of the members of the

Class; a8 all ch}l, claims arise.out of Defendants’ "wrongful conduct in constructing The Gates:

11
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66.  Adeguate Repfesen?azioni‘ Plaintiff Swinson- will fairly and adequately protect the
intérests of the membirs of the ‘Class 4and has 16 ‘ititerests antagonistic tql those of the Class.
Plaintiff Swinson. has retained counsel e)j{perieﬂéedl i thé prosecution of ‘construction: defect:
‘claims and complex litigation, including consumer'class astions involving product liability and
product design defects.

67. Predomiﬁance and Superiority: ‘This Ciass‘:‘aC‘gidh is appropriate for Gertification
‘because: questions of law and fact commiofi t6 the members of the Class . pieddr”rxin‘a’té over
questions gffcc‘ﬁng 'anl:Y individual \njlembar_S; cand -a-Class: ac‘ti'on,i‘s superior. 't(;' other available
" methods, for the:fair and efficient adjudication of this contro‘;rersx;;"sinceVindividuhf\jbinaer of all
members of the Class is impracticable. Should individual Class Membets be required to bring
separate ‘actions, this Court would be confronted with a multiplicity ‘of lawsuits burdening the
‘court system while also Grﬁatiilg thie risk of inconsistent rulings and contradictory judgments: In
-contrast to-proceeding on.a case-by-case basis, in yéhich{,ihcfons\isfent*resulfs will magnify the
delay. ‘and: cxperse to all p@;es' and the court system, this class. action presents: far fower
;ma-nageme'nt, difficultiés. | while providing unitary adjudication, economies of scale and

comprehensive supervision by a single:Court:

68.  Deéfendants have acted on grounds. ~g§1_1§ral_ly applicable to the "Class, Class
certification is appropriate,. under South Carolina law beca@ge Dgfénda.n‘ts- engaged in a uniform

and cofmon préctice: All Class Members have thé same legal right'to and interest in redress for

damages associatéd with the defective conditions existing within The Gates.

69;  Plaintiff Swinson and the Class envision no unusual difficulty in the manageiént

- of this action as a class action.

70.  EachClass Member has:an interest of more than $100.00.

12
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71.  The.amount of monéy. 4t stake for each Class Member is not sufficient for each
mieriiber to hire their own counsel and engineers and bfing théir own action.

ESTOPPEL FROM PLEADING AND TOLLING OF
APPLICABLE STATUTES OF LIMITATIONS

72.  Defendants are-estopped from relying on-any statutes’ of limitation or. epoisé by
vittiie of s acts. "Uporf inforniation ‘and. belief, .Défendh‘ht‘s were, in. a -position .of - stperiot
knowledge and should have_knr.;\&'n" The Gates was def,ect{i/él_i} constructed and failed to alert the
Plainitiffs of The Gates” defective condifion,
| 73.  Defendants had a duty to inform Plaintiffs of the defects described herein, which
it ‘should’ have knownNOtViﬂhSmndmg its duty, Defsndangs: ‘néver disglosed: the defects to
Plaiiifs, )

74;  Despite exercising reasonable diligence, Plaintiffs could not have discovered the
defective:condition of The Gates. | '

75, Givén Defendanits’ failure to disclose this non-public information about the
defectve nature of The Gates - infoimation over which it had exclusive corrol = aad because
Plaintiffs could not reasosably have known of The Gates’s defective. nature, Defendants are
es;p"p;jéd“ﬁmﬁ relying on any statutes of linﬁita’tions ot-repose that might otherwise be applicable

to the claims asseited heréin,

76,  Defendants are furthér estopped from relying upon any statute.of limitations as'

they have repeatedly represented.to Plaintiffs that they are only responsible for corfecting work

fora period bf"ohe;year after sale..

, FOR A FIRST CAUSE OF ACTION
-(Negligence/Gross Negligence as to'All Defendants)

77, Plaintiffs repeat and re-aliege the allegations contained in'the:above patagtaphs as

if fully set forth lierein:
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78. At all titnes relevant hefeto, ,the'Detéﬁddnts,'théir ‘agents, servants, employees,

anid subconitractors undertook aiid had a duty to Plaintiffs to-exercisé anid use due caré ‘in‘the

construction and repair of The Gates in a good; workmantike ménner and With suitable materials,

in .accordance with the applicable building codes, state law, and in corformance with the

‘prevailing industry standards.

79.  Defendants breachied their dutiés to Plaintiffs and the Class i a manner that'was

Y

negligent, careless, reckless, willful, and wenton in the following particulars;

(2)

(b)

(e

)

@)
@

(@

)

.

o

In failing to construct-The Gates in accordance with due care and

in accordance with standard building précticgs;

In failing'to construct The Gates in accordance with building code;

In failing to properly supervise' the work and construction of The

Gates;

In failing to properly coordinate the subcontractors;

In failing to select proper building materials;

In failing. to construct ‘Th.ei Gates. with .an: adequate exterior building
envelope;

In failirig to ‘act as a reasonable person would m the circumstances then
fid thers prevailing;

In -¢ovéring up their own defective work atid/or. the defective work: of
others; -

In failing fo make repairs; and

Such-other fiilures to b¢'proven at trial..

80.  Plaintiffs have:been damaged as a direct and proximate result of the negligence,

carelessness, g?ékiéé’sness, willfulness, and wantonness of the Defendants;

14
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81.  Jf.it is. shown that said failures were comumitted. with ‘gross negli”g@ané'e‘ and/or
‘entitled‘to an award of punitive damages against the Defetidants:

FOR A SECOND CAUSE OF ACTION
(Breach of Warranty as to all Defendants)

82. Plaintiffs repeat and re-allege the allegations contained in the.above ;pﬁarag;f@phsw as
i fally set fort e, |

83. The cons&uctibn‘ salé, and re;pair%of ‘The Gates Came"with express and implied
‘that Thé Gatés would be 'consfructéd with suitablé materials and cotnponénts and free from all
-defects and be of superior-quality befitting an up‘s;:ale condominivim omplex:

“’8,41.- “The cbﬁsirﬁciiﬁnz sale and/or repair. of The "Gates‘,;and the ¢omponents used
therein, caine with imiplied warranties.of fitness, melchantablixty, workmanshlp, and habitability;

85. Defendants have breached their warranties: by oonstructmg “Thé Gates:in a.
defective manner as'set forthiabove:

86.  As a direct and prox.i(r;iafe, result of~the Defendants” breach of the implied:

warranty, Plaintiffs have suffered actual and ¢onsequential damages.

FOR A THIRD CAUSE OF ACTION
(Strict Liability-in Tort: S.C. Code-Ann. § 15-73-10 etseq. as to Manufacturmg

and/or Supplier. Defendams)

v

87.  Plaintiffs repeat and-re- allege the allegations’ contamed in the above paragraphs as

‘1f fully:set forth hérein. -
88, Theé: Manufacturing and/or Supplier ‘Defendants -engaged in the business of
manufacturing and/or supplying ‘construction products, e.g. framing system cofriponerits, stiicca,
15
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siding; window and door packages, parking garage, system, tile; carport system, Stair systems,
coneréte, &tc.

89, In manufacmrixjig and/o‘_rr~ supplyingz‘prqduds for the construction of I‘heifGate’s;, \th)e
Manufacturing and/or Supplier Defendants placed productsiro the stream of commerce:

90. By introducing their products into the stream of commerce; the Manufacturing
and/or Supplier Defendants representedl‘saind;pr@ducjts were safe-and suitable for their foreseeable
se.,

91.  In:the manufacture and/or supply of products:to The: Gates, the Manufacturing
and/or Supplier: D@f@néantféamibipat@ and ‘expect’ that their prodiscts will reach the public in
substantially the same con?lition in which they were designed, developed, constructed, and sold.

92, The Manufacturing “and/or -Supplier Defendants. have: manufactured .and/or
supplied. their products in.a defective mannet that: has re“s;m;ed in repéated watér- and/or air
‘intrusion into and danidge of the building comiponeits at The Gates: |

93, Th‘e‘.Méﬁufgbtu”riﬁ'giéndlé’fcASﬁﬁﬁli”é’xz Defendants have:miarketed and/or sold theit
products for use s comporients it strictures such as. The Gatés. The cotoponents. aé in
substantially the-same condition as at the tiiiic'the Manufacturifig and/or. Supplier Defendants
sold thefri: |

94.  ‘These products:were unreasonably designed and manufiictured and:were defective
at the time ‘of éalg; |

>

perceived their defective and/or dangerous condition through the exercise-of reasonable care.

96,  Beécause of the: intended use: involved, the likelihood and potential for serious

injury to person and/or property is‘great. The defeéti;ire hatute of the products.is.dangerous to an
extent beyond the ordinéty khowledge comimon to the comifnunity and ¢onisuming public.

16
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97.  The cost of altering the design, construction and/or répair of the products supplied:

to The Gates to make them safe was substantially less than the resu'lt‘ihgdémage{ cast, and injury:

suffered by the: Plaintiff:

98, The pmdn‘d@\‘m defective:and uinrcasonably dangerous; causing Plaintiff t6 have
suffered damage.

99,‘ The design and manufacture of the products supplied to the Gates were.isherently
defective as sold and are-a digéct and proximate cause of the.damages. suffered by I?laintiffs:

100, The Manufagturing and/or’ Supplier Defendants are. therefore liable to Pleintiffs
under the doctrine of strict {\iajbil\ity in.at amount to be determined by the trier of féc,i,

WHEREFORE, Plainiiffs demand a trial by jury and pray gc?u@l aﬁd consequential
fdai’nage's; étatutolry ‘of punitive damages; reasonable attorneys’: fees; costs.of suif; prejudgment’
. interest; and granting such further relief as the Court deems just and proper.
Respecetfully submitted,

JUSTIN O'TOOLE LUCEY; PiA.,

Josto Lucey
tephanie Drawdy:

15 Mill Stréct:
Post Office Box 806
‘Mount Pleasanit, SC.29465-0806:
{(843) 849-8400 phone
(843) 849:8406 fax

May. 14, 2013
Charleston, South Carolina
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'Thé Gates At Williams-Brice Condominium
/Association And Katharine Swinson;:

STATE OF SOUTH CAROLINA

'COUNTY OF RICHLAND

mdwxdually, and .on béhalf of all othefs.
similarly situated,

Plaintiffs,
N vs * z

DDC Construcuon, Inc.; Kapasi Glass Mart
Inc.; DMC Consohdated Inc.; DMC Buxldcrs,"
Co. Ing., 1nd1v1dually and: d/b/a The Dinerstein
Compames 'DC Developers — Columbia
Condos, Inc.; Columbia Condos, LP, DMC
Developersl Ltd.; 31-W Insulation Company,
Inc.; Assoc1ated Coticrete Contractors, Inc.;
Baﬂey Electri¢ Company; LLC; C&B Utilities;
LP; Carolina Floot Systems, Iné.; Centiiry Fire.
Protcctlon, LLC; Cherokee Inc.; Coronado
‘Stucco, LP; Cross Plaing Custom Tlle, Inc.;: e
Lowry Construction & Framing ] Inc; LTB:
Construction, Iinc.; Martin, Morales Jr. Pairiting
& Drywall, LLC; Metal Construction Materials,.

" Inc.; Southwest Ironworks, Inc.; The'

Clerldcy/W atkins Group, LP; deall

Corporatxon Tnad Pest. Control, Inc.; Wyman

Acoustics LLC; Alenco Hic. d/b/a Ply Gem
‘Window Group; Crosby Window, Tnc.; f/k/a/
-Action WmDoor Technology, Inc.; Geo‘
Systems Design & Testing, Inc.; HGE
Consulting, Inc.; Maintenance Buxlders Supply,
Litd.; ‘SCA Engmeers, Inc;; Sinclair &:
Assoclates, Inc:; Faultless Hardware
1nd1v1dua[1y and d/b/a Pamex Inc. and John Doe
#1-10. -

.Defendants.
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IN THE COURT OF COMMON PLEAS
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YOU ARE HFREBY SUMMONED and rcqulred to answer 'the Amended Complaint:
" herein, a copy-of which is hereW1th served upon you, and fo serve-a copy of your.answer to smdi

-Amended Complaint upon the subscriber at his office at- 415 Mill Street Post: Office Box' 806 (

Mount Pleasant, South Carolina within thxrty (30) days:after the service hereof, excluswe of the

-day of such servxce, and if you fail to answer within the preseribed tzmef a, Judgment« by default

will be: rendered agamst 'you for'the amount or other remedy requested in: thc attached Amended'

Complamt plus interest and costs,

JUSPIN O'TOOLE LUCEY; P.A.

Jubtin: Lucey

St ie Drawdy-
415 Mill Street

, Post Office Box 806

‘Mount Pleasant, SC- 29465—08{)6
(843) 849-8400 pione;

: o (843) 849-8406 fax

. By:

May, 14, 2013 )
Charleston, South Carolina - , )
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STATE OF SOUTH CAROLINA )
y IN THE COURT OF COMMON PLEAS:

COUNTY OF RICHLAND ) FIFTH JUDICIAL:CIRCUIT

The Gates at Williams-Brice Civil Action No. 2012-CP-40-8512 .

Condominium Association and ) -

Katharine Swinson;, -individually, and: on

‘behalfof all others. snmlarly 51tuated
Plaintiffs,

DEFENDANT DDC
‘CONSTRUCTION, INC.'S ANSWER
TO PLAINTIFFS' AMENDED 7 &3

" COMPLAINT -

V8.

DDC Construction, Inc.; Kapasi Glass
Mart, Inc.; DMC Consohdated Inc:;
DMC Buﬂders Co., Inc., md1v1dua11y
dand d/b/a The: Dmerstem Compames
DC Developers - Columbia Condos,
Tiic.; Columbia Condos, LP; DMC
Developers 1, Ltd.; 31-W Insulafion
Commpany, Tric ; Assomated Concrete-
‘Contractors, Inc Bailey Electric
Company, LLC; C&B-Utilities;: LP;
‘Carolina Floor Systems, Inc.; Century

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
|
Fire Protection, LLC; CherokeeInc.; )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Coronado Stucco, LP; Cross Plains
Custom Tile, Tnc.; Lomy Constiuction
& Fr aming Tiic. ; LT B Construction,,
Inc.; Martin M01ales Ir. Pamtmg&
'Drywall, L1.C; Metal Construction
Materials, Inc .;.Southwest Ironworks;
Inc.; The Clerkley/Watkins Group; LP;
‘Tindall Corporation; Triad Pest.
Control, Inc.; Wyman Acoustics LLC;
Alenco Inc. d/b/a Ply Gem Wmdow )
Group, Crosby ‘Window, Inc., f/k/a
Aétion WinDoor Technology, Inc.::
‘Geo-Systems Design & Testmg, Inc
HGE Consulting, Inc.; ‘Maintenance
Builders Supply; Ltd.; SCA Engineers,
Inc.; Sinclair & Assoc1ates Inc.;.
‘Faultless Hardware, md1v1dua11y and
d/b/a Pamex Ic. and John Doe #1-10,

Defendants.
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‘Defendant DDC: Construction, Inc. ("DDC" or "Defendant") answers the Amended
- Complaidt of Pldintiffs The: Gatés -at ‘Willianis-Brice Condominium Association. and Katharine

~ Swinson, individually, arid on behalf of all others similarly situated ("Plaiftiffs", ds-follows:

admitted herein,is expressly, denied.,

FOR A FIRST DEFENSE AND BY WAY OF ANSWER
- (As to Parties and Jurisdictional Statement).

2. Defendant admits-the allegations in-Paragraphs 1,:2, 3 and 4 on information and

belief.
3. Paragraphs 5'and 6 contain legal conclusions which do riot: require a Tesponse.

To the extent a response is required, the allegations are denied.

4. Defendant is without :informaticm sufficient to admit or deny the: all‘f;ga_{’t'iOnsg in
Paragraphs 7through 9 and<therefore denies same and demands strict proof thereof..

5. - Defendaiit admits.thé allegations if Paragraph 10.
6. - ‘Defendant admiits the allegations of Paragraphs. 11 and 312,_; but dcmes that DMC'
Consolidated Inc.or DMC Builders Co., In‘c.i,, individually-azid d/B/a thie Dinerstein Companies:
had involvement in Thc.' Gates Project-or that DMC Builders, Co, Inc did: business as the:
Ditlerstéin Cotnpanies. |

7.  Defendant admity that. DC Developers: Columbia Condos, Inc.. is 2 Téxas
corporation- but denies. it is the 'manager/general Partner" of Columbia Condos, L:P. -

8. Defendarit denies-the allegations 3£1Paragraphs 16,17, 18 and 19.

. 9. Defendant is without information sufficient to adiit or deny’the allegations in

Paraézdphs 20. through 46 refative to the corporate statiis of the referenced entities and

R
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th@fefo;e. denies same and demands stric’t» proof thereof: However, Defendant admits some
pfdvidcd labor :and/or materials for"Thé Gates Project gnd«‘syérc subcontractors or §gppliers, of
Deferidant or Défendant's. subcontractors.

i(). - Defendant, is-without knowledge sufficient to form-a‘belief as to the truth of the
allegations of Paragraphs 47 and 48 and.deriiqs the same. V
is required, the allegations are denied.

12. I answeringﬁl’zaragraphk 50, Defendant admits. it is' subject:to «th.er jurisdiétion of
‘the Court 'but' is"without? sufficient knowledge Vcﬁ;r information to admit or deny that the other
Defendants are subject fo the Court's jurisdiction; and fhus, denies the same.

(As to Factual Aﬂ.egafions) |
-13;  Defendant-adntits the allegations in Paragraph 51-on information and belief.

14:  Defendant: deniés the allegations m;Paraggapliﬁx‘ﬁZ,through; 55, and specifically
“denies the existence of  and _résponsibility. fér.aﬁy«anege& deﬁcfen)(iies and/or failed repair
attempts.. -

15. © The allegations, of Paragraphs 56 and 57 call for a legal conclusion to, which no:
response ‘is: requixecl-. However; in the utmost. caution,. Defendant- denies, the: allegations sé‘ti
‘forth. therein.

16.  Defendant deries the allegations in Pa;agraphs'; 58 through 61. Amswering
- further, elements oﬁ,Paragréph 61 ca}lsj for a Iegal conclusion to Which 1O response. is required.

To the extént-a response is required, the allegations are denied.
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(As:to Class Action Allegations) .
17. Defeﬁd;mt. denies- the .allegations in Paragraphs 62 through 7;1 and opposes the
certification of a class in this mafter.
o (As to Estoppel from :P_leadir;g and Tolling of Applicable S\ta_ltu:tefof Limitations)
18.. Defendant denies ;t,ﬁe‘ allegations in Paragraphs 72 tln'oﬁgh: 76 and opposes. all
relicf sought therein..

FOR A FIRST CAUSE OF ACTION-
(Neghgence/Gross Negligence as to All Defendants)

19. Answermg Palagraph 77, Defendant 1n001porates by 1efelence the plecedmg
Parag;aphsi'of lits Answer as _1fj;r@p;at_ediv;;’rbatim"hereitl. “
. 20, ~ The éllegatipés in’Paragraph 78 call for a legal cgnglu.sioﬁ to ‘which no response
" s 'rrecxl‘uijxed,& However, in‘the iitmost: ciution DDC denies the allegations of Paragraph 78: atid
demands; strict pré'o’fftﬁereo‘f”‘ ) V‘
21. Defendant denies. the. allegatlons in Paragraphs 79 through ‘81, including all

subparts thereof; and. .0pposes; all relief sought lherem

FOR A'SECOND CAUSE OF ACTION
(Breach of Warranty as to all Defendants)

22. - Answering Paragraph 82, Defendanit incorporates by ieferéfice ithe preceding
Paragraphs ofits Answel as if fepeated verbatim heféin.

.;23. : Pdragraphs ‘83 and 84’ contam legal. conclusmns which requirg no response.
However, in the utmost caution DDC- denies the allegations of these Paragraphs and demands
Sirict proof thereof: |

* 24, Defendant denies. the allegations-in Paragraphs 85 ‘and 86:and dpposes':e{il relief

sought therein. .
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., .FOR A THIRD CAUSE OF ACTION
(Stuct Liability in Tort: S.C. Codé Ann. §.15-73-10 éf seq. asto Manufacturmg and/or
Supplier, Defendants)

- 25 Answering Paragraph 87, Defendant incorporates by reference the preceding

Paragraphis of its Answer as if repeated verbatim herein.

26.  ‘The.allegations:in Paragraphs 88 through 100 are not directed at:this Defendant,

and. theréforé, no.-response s required. To: the éxtent a résponse-is required, Defendant is
withéit information sufficient to admit or deny the allegations and ‘therefore denies same ‘aid

demands strict proof thereof.

27.  Defendant denies that Plainiiffs are. entitled to any of the relief sought in the

WHEREFORE clause agai_nst.‘itl.

FOR A SECOND DEFENSE
(Failiité t6-State a Clair)

28.  Plaintiffs" Amended: Complaint fails 'to state a' claim agdinst. Defendant upon.

‘whicti relief may be granted, and, therefore, the Amended. Complaint should. be: dismissed:

Vagamst thlS Defendant pursuant tos South Carolina Rule-of Civil, Procedurc 12(b) (6).

FOR A THIRD DEFENSE

29. ' Plaintiffs" claims may .be barred as a result of their ;f,a}',l.uxe to take such

feasonable actions as necessary. to mitigate thieir darages a8 Teqitired by South Carolina.law.

FOR A FOURTH DEFENSE

30.  Plaintiffs’ claitiis against Defendant are batred, in whole or in, part, by the

doctrine of equitable estoppel:
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FOR A FIFTH DEFENSE

31.  Defendart assert that ‘Plaintiffs' damages, if any, were not due to or caused by
c