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STATE OF SOUTH CAROLINA: IN THE COURT OF COMMON PLEAS

' , o FOR THE FIFTH:JUDICIAL CIRCUIT:

COUNTY OF RICHEAND:

' S § CASE NO. 2012-CP-40-8512

The Gates At Williams:Brice Condominium
Association And Katharine Swmson
1nd1v1dua11y, aid - on ‘behalf of all others

. snmlarly situated, =

Plaintiffs,

LOWRY CONSTRUCTIONl &M;
FRAMING, INC'S ANSWER TG~ -

'-r'i" hyuz )

‘SECOND AMENDED: COMPIATR

ys. -
S

DDC Construction, Inc Kapa51 Glass Mart,
Inc.; DMC Consohdated -Inc:; DMC Buﬂdms,
Co. Inc 1nd1v1dua11y dIId d/b/a The Dinerstein
—Compames DC Developers = Columbla
Condos; Iiic.;>Columbia Condos, LP; DMC’
Devcmp_crsl Ltd.; 31-W Insulation -
Company, Iiic.; . Adsbiiited Coticrete
‘Contractors, Inc Baﬂey Eléctric: Compauy,
LLC; C&B Utﬂmcs LP; Carolina Floor
Systems,, Inc.; Century Fire Protection, LLC,
Chetokee Iné.; Coronado: Stucco LP; Cross
Plains Custom Tile, Inc.; Lowry: Consfruction
& Framitig Inc:; LTB COIlStluCthll Tnc.;
Miirtin Morales. Jr Painting & Drywall, LLC
Metal Constiuction Materials, Inc:; Southiwest:
Ironworks, Inc.; The- Cle1kley/Watkms Group,
LP; Tindall Corporatton Triad Pest Control,
Inc.; Wyman Acoustics. LLC; Alético: Holdmg
Corporatlon Alenco Window GA; LLGC; New
Alenco Wmdow Ltd.; AWC Holdmg
Company, Crosby Wmdow Inc., f/k/d/
Action WinDoor’ Technology, Inc Geo-
‘Systems. Design & Testing,.Inc.; HGE
‘Consulting, Inc.; Maintenance- Buﬂders Supply,
Ltd.; SCA Engmeels Inc.; Sinclaif:&
Assocmtes, Inc.; Faultless Hardware
individually-and d/b/a Painex Tic.; T &M
Corcrete, Inc.; Loveless. Commerc1a1
Contractmg, Inc Economy Waterproofing;.
Inc.; BMC West Corporatmn Highway One
Constructlon Inc.; 1.1, Wmdows LLC;

"
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* Dietrich Industries, Inc., a/k/a Dietrich Metal )
Framing, Inc., n/k/a Clarkwestern Dietrich: )
Building Systems LLC; Best Masonry:and its )
‘successor in interest, OldCastleAPG; - )
Headwaters, Inc. d/b/a Best MasOnry, and John )
Doe #1-10. )
)
)
).

Defendants.

Defendant Loviry Constriction & Framing Inc. ("Lowry" or "Deferidant") answers the
Second Amended Coniplaint of Plaihtiffs ‘The: Gates at Wﬂﬁa;meficé Condominium
Association ,and,,fKatpaiine Swinson, indi.xfidually,f and on béhalfic,{f 'aII others similarly situated
("Plaintiffs"),.as follows:

1.  Defendant is:not subject’to, jurisdiction of this Court'and expressly reserves and
refuses to- wéi‘veﬁany‘ ﬁfgumentsireiate& to. lack of jur'isdiction dnd roper ‘service. Plaiitiffs"
claitns against’ Defendant therefore should be dismissed pursuant t0:S.C. R. Civ. P. 12(b)(2),
;12(b)(4) and 12(b)(5) -and further : 1esponses below zue ‘made solely out .of -an: abundance of
cautlon expressly reseiving-and réfusing-to waive any defenses as to Juusdmtlon Or service:

2. ‘Fach and every allegation of the Plamtlffs Sécond Amcnded Complamt ot
specifically’ adnntted‘here1n~1s’z§xpressly denied.

3. Deféndarit denies thatPlamtlffs are entitled to:ajury trial:

FOR A FIRST DEFENSE AND BY WAY OF ANSWER
(As to Parties and Jurisdictional Statemexit)

4. Defendant is: without sufficient information, or knowledge to admit the.
allegations in Paragraphs 1, 2 and 3 and demands ‘strict proof thereof:,
Sta) \ <

5. Defendant admits the allegations of Paragrapti 4 on information and belief:

6. Papégraphs Sand 6 contain Jegal :conclusions: which'do, not. rcqﬁircfja; response.
2

ROA_00500

s s+ s e S+ Sre Fae et e

n




S

proof thereof.

Ber s e wegORERE W T e

‘To the extent a response is required, the alleégations are-denied.

« 7. - Defendant is without information or; .:lgnowlgzdgc. sufficient to-admit or. deny. the
allegations, in Paragraphs 7 ‘th‘rougﬁ.‘ZO reldtive to the: corporate status and/or:operations. of.the
entities éfesignated tﬁéifeiﬁ and tﬁér’éfdf_é _denies ‘sz;me and: demands strict proof ﬂiez*ﬁpf.
Defendant admits oxily so much of Paragraphs 10.through 20'as ailege,%hat DDC C)onstqucti‘onﬁ,ﬁ

Inc. was the geueral contractor of the project and that Colifmbia Condos, LP was the

owner/developer of the project. Further, Defendant incorporates the responses.of the entities |
. identified in Paragraphs 7 throughi’20'by reference.

8. Defendatit i withétit information sufficient to admit or deny the allegations in .

Paragraphs 21 ;thltgugh 30 and 32 through 55 and therefore denies: same- and' demands ‘strict

9. Defégdhqf {adi;iits, only’ §04.f>mj1chf of Paragraph 31 ‘as alleges Deféndant is a
corporation organized and-existing under the laws of the State.of Flotida: -All:othet allegations
contained in Paragraph 31 are denied. , |

10.  The allegations of Paragraphs 56 through 58 require no response. To the eXtent
a résponse is fequiréd;;fhé éllé“gaﬁons‘ are denied. |

11, ﬁIfnl ans,,werh;g ‘Paragraph 59, Defendant d‘enies' it is subject.to, the jurisdiction of
the 'Coui’f but is: withc')'u't' sﬁfﬁcient Jnowledge or-information to. admit o >d,eny\ whether the
other Ijefcn@étnts are subjbct~£tQ“zlthei'Colxljt’§~ jurisdiction; and thus, denies 'thé same,

| (As to Factual Allegations) |
12.  Defendant admits the allegations in Paragraph 60 on :iﬁfbfmaﬁogl and:belief.
13.  Defendant denics’ the alléggtibns in Paragraphs 61 through 64, ah@SpeciﬁcaHjl

denies ‘the existence of dnd. responsibility: for any alleged deficiencies. and/or, failed repair

3
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attempts. - Answering. fu;}thev,«.: ‘Dcﬁ‘e;r;dagjé is withoxit“knoxvlcdge or @ﬁormaition sufficient ‘to
for a biticf as to any’ contact with, o the knowledge of, the Dinetstein Deferdants regardiig
alleged problems angl‘merefoig denies the same. | |
: 14 é The auegations sof &P;;rggnaph 65 ;cal;s. for-.a legal cohélusio,,n to. which no
© jesporfise is réquired. ‘I—Io‘\?vever\,_in the utmost: cautiéq;: .DEfeﬁdéﬁt«,di?niéé‘ the‘? élleg“ation‘s set
forth ?therei'n. |
15. Deféﬂdant'de‘xﬁe‘é tile allegations ‘in Pardgraphs 66 through 70. -Answering
furﬁleg; elements of Paragraphs 66 through 70 calls fot a legal conclusion to which-no response
is required. To the extent a res;pcﬁse is required, the allegations are detiied.. |
(Asto Class Actipn Allegations) »
16.  Defenddnt denies the. allegations i Paragraphs 71 through 80 and opposes the
. all putative class inémbcrsigﬁave waived: anjfigl'ight,:««mey ‘.may‘h;\‘/ja had to proceed as @ class in
this matter. “
(As to Estoppel from Pleading 'anti ‘Tolli'l;g of Applicable Statute of Limitations)
| 17.  Defendant denies the allegations m Paragraphs -\80('ﬂ1r01;g117 85 and opposes all
relief sought therein. ‘ | | |

~ FOR A FIRST CAUSE.OF ACTION
{Negligence/Gross Negligence as to All Defendants)

18.  Answering Paragiaph-86, Defendant incorporates by reference the precediig

‘Paragraphs of its Answer as if repeated Vérbatim 'hereiig,;
19. The allegationis in‘Paragtaph 87 call for a legal conclusion to whick 10 fesponse

is required. However,:in theutmost caution Lowry denies the allegations of Paragraph 87 as

ROA_ 00502




they relate to it.and demands: strict proof thereof.

20.  Defendant denies the allegations. in Paragraphs 88 through: 90; including all.

subparts theieof, and opposes all relief sought therein..

FORA SECOND, CAUSE OF ACTION
‘(Breach of Warranty as 10 all Defcxidénfs)

21. Answermg Par. agraph 91 Defendant mcorporates by . refexence the pxecedmg

Paragt aphs of its Answer agdf 1epeated verbaﬁm herein.

22. Paragraphs 92 and 193 “conitain legal conclusions which require no: response.-,

However, in the utmiost ¢aution Lowry denies the ‘allegations of these Paragraphs:and dermands

strict proof thereof.,
. i1

23. ‘Defendant-denies the-allegations in Paragraphis 94 and 96 and opposes:all relief
sotight therein.

~FOR A THIRD: CAUSE oF ACTION ,
(Smct L1ab111ty inTort: S.C. Code:Ann, §:15-73-10 et seq.. as to’ ‘Manufacturing and/or
Supplier Defendants)

24, Answering Paragraph 97, Defendant: incorporates by teference the preceding
Paragraphs of its Answer ds i"'fjre'péétcﬁ verbatim hierein. o

25 Defendant is withou( sufficient in'form%tio,n or béli.';fi fo admltm deny the
ziﬁégatiqxis i Paragraphs 98 through 110 ,toi:t‘im extent they- relate to-other Manufacturer-and/or
‘Supplict Defendaits: as thatfvtg‘i-my, is defined 'in the Aménded Complaint-and ‘thérefore- denies
any such allegations -and: dcmand‘s strict prooi} fii:hcmo"f Answering further, Eefeﬁdaxit‘ states

that it. provxded only. frammg and cornice work at The Gates, afid has nio knowlcdge of and is

not hable for work petformed by or supplies provided’ by any.-other ermty on. thie prOJect

Dctenda\l‘ltv further :denies any allegations related to defects in, or damages resultmg,‘ﬁ;qm its-

%
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fratming and cornice work at The Gates. All remaining allegations of Paragraphs 98 through
110 are denied.

26;  Defendant denies ‘that Plaintiffs are enfifled to any of the relief'sought in the
WHEREFORE clause against it, .

- FOR'A SECOND DEFENSE

27.  Plaintiffs" Second Arﬁended‘ Complaizlt fails to -state a claimi against Defendant
‘upon Which reliéf tay be granted, and, therefore, the Second Amended Coniplaifit stiould be

dismissed against this De,fénd%!if pursuant to-South Carolina Rule of Civil Procedure 12(b)(6).

FOR A THIRD DEFENSE

28.  'Plaintiffs' claims may: be barred as a result of their failure to take ;such
teasonable actions'as nécessary to mitigate their damages as.required by South Cardlina faw.

FOR A FOURTH DEFENSE

29. - ‘Plaintiffs" clais against: Defendant :ate ‘batied,. in whole of in: past, by the

doctrine of equitable:estoppel:

TFOR / FIFTI DEFENSE

30:  Defendant assort;that Plainfiffs" damiages; if any; were not due fo or -caused by

-y ‘actor Omission-on the part of this Defendant, but were rather due to afid caused by. the

contributing; concurring, intervening and/or superseding fault, acts or omissions of-a'person or

_ persons over Whom Defendant had o control, \Dcfénd'ant’ple_ads such cofiduct ‘of others as a

complete defense to all’¢laims in this action.

FOR A SIXTH DEFENSE

31.  Defendant asseits that Plaintiffs' claims against.it may be barted by the defenses:

of Taches, wmiistake; preemption, release; waiver, ratification, estoppel, unclean hands, statute

6’.
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of limitations ‘and/or -any other defense that may be available upon discovery of additional
information during the pendency of this action.

FOR.A SEVENTH DEFENSE

32.  Plaintiff is not entitled to an award of’ punitive damages because such: damages
violate ﬂ;e Fifth.and Fourteenth Amendments of the United States Constitution andArticle I,
Section 3- of the South ,Cafolina ‘Constitution in that:

o . the judiciary’s ablhty 10 correct a pumtzve damage. award at.the: appellate level

‘only upon a' fmdmg of passmn prejudice, or - capuce is inconsistent ‘with' due
pmcess guarantees; -

i

-8 anx award of pu:mtlve damages; serving a Compensatmy function i8 ‘inconsistent

* with due.process giarantees;

° to the-extent an award of punitive damiages is éxcessive; such awaid Violates dué
process gudrantees;

e thej ]Uly s unfettered’ _power to awald pumtwe damages in any Amount it’ chooses '

is wholly devoid of meaningful standards and is. inconsistent with' due process
‘guarantees; :
o “even if it could be argued that a standard govermng nnposmon of* pumtwe

'-damages exists,, the standard is void for vagueness and.

® the' Plamuffs claxms for. punitive damages- v1olates the Due Process ‘Clausé ‘and
the: Equal Protection Clause of the Fourteenth Amendment of the: United: Statés
:Constitution ‘and Arficle T; ‘Section 3: of the. South :Carolina- Constitution in that

the amount of punitive: damage is based upon the wealthi and stafus “of"

Defendant..

FOR AN BIGHTH DEFEN"S“E; |

33.  With respect to Plaintiffs" claim for punitive damages, Defendant incorporates

by reference any and all statutes of limifations regarding the detefmination and/or

enforceability of pitiitive. damage awards which arose in the decisions ofBMW aof Nowthi

Aﬁezzﬂca V. Gt?l’f?, 5 17 U.S: 559 (1996), Cooper Industries; Inc. v: Legt}igzrman Tool: Group,
Ing., 532 U.S. 424 (2001), and State Farm Mutual Automobile Ins. Co. v. Campbell, 538 U.S.

7
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4408 (2003).,

FOR A NINTH DEFENSE: -

34.  Defendant would show it. was not the seller -of the: condominium -unifs* or the. -

developer: of ‘the ‘project ‘and therefore Plaintiffs may nol: Tecover: or Warraiity nop cai,

_ Defefidant.be liable for any clairis of individual uhit ownefs:

FOR A TENTH DEFENSE
35, Plaintiffs’ ¢latmis should be dismissed for failuré to. n'ameV‘indispensablexpéft‘ies.

FOR AN ELEVENTH DEFENSE

36, ‘Defendant incorporates by refererice any affirmative defense raised by any: other
Defendant in'this dction. |

. FOR A TWELETH DEFENSE

37. To ‘the ‘extent Plaintiffs’ allegations: based of contract. and watranty are. -

applicable in. fhiis case; they bar. Plaintiffs' negligence claims. "

FOR A THIRTEENTH DEFENSE
38: }‘De‘fendanﬁ' would: show that the alleged class members did' not have fény‘
fé’lationsf{ib' with..fLo:'wry nor .is_v::iﬁe‘ré any: typica'ﬁ‘& oi commonality. as: rélated to the action of:
acts of Lowry, and-thus, Lowry is not a proper party in.any ';llegedr:classzact“ion, .

FOR A FOURTEENTH DEFENSE

39:  Defendant: ‘would show that: to -the extent damages are sought: for work:
performed by. others’ or ‘damage: resulting from the acts of others, it is nof- liable for these
damages and Towry deniands -an apportionment and/or allocation of damages :to propetly:

reflect ifs responsibility.
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FOR A FIFTEENTH DEFENSE
40,  Plaintiffs’: claims should be dismisséd because of disclaimers and ottier defénses
specifically provided in the Master Deed.,

* FOR A SIXTEENTH DEFENSE

41.  Defendant has not had an opportunity to conduct a sufficient investigation.or to
¢nigage in adequate discovery- touching: on. the: circumstances of the Plaintiffs' allegations.
Defendant intends to- act prowiptly’ o inform. itself as to the ;ﬁam‘nent facts ahd prévailing
circumstances surrounding any’ reported; injury or "déﬁmage fo the Plainiffs as-alleged: m the
Second Afmerided Complaint and iié‘iféﬁ}i" gives riotice of its: in‘t’enfc' to assert any: fuither

affirmative defenses that'this information-gathering: process may indicate is supported-by fact

* anid law. ‘Deféndant thus expressly-asserts each of the deferises required by S.C: R. Civ. P. 8, -

and reseives its right to amend this: Answer to assert further allegatioiis in support of any«SucB

defenses as réquired by the Rules of Civil Procedure;

FOR A SEVENTEENTH DEFENSE
42.  ‘Defendant is not-subjéct to jurisdiction of this Court and expressly reseryes and
refuses to waive any arguments related:to lack-of jutisdiction.and proper séi‘vié:c; ‘Plaiitiffs’
élailns against Defendant thereforé: sﬁcdl‘d'b@ dis’misscd. pursuant to S.C.- R. Civ. P.. 12(b)(2),
12(b)(4) and: 12(b)(5),. and further résponses below are inacie‘ ~§01e1y out of dri abundance’ of

caution, expressly reserving and refusing-to waive any defenses as-to jurisdiction or service,

FOR AN EXGHIEENTH DEFENSE
43, A ‘Plaintiffs have failed:io: .comply with the terms and éonditionss of The South:
: Carﬂlina,.Nbfiée and Opportunity to Cure ‘Const‘ruction’Dwellih}gfIf)éfecfé, Act, S:C. CodéfAnu.~
§40—59:—§1Q; iher@fgf@;{_?l@in@iff§f claims should be-dismissed. or. aré sﬁbjéétﬂt‘o:5Bé}ﬁg{stay‘éd.

9:
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FOR A NINTEENTH DEFENSE.

44. Plaintiffs have failed 1o’ ¢ormply with the terms ‘and.conditions of The South
Carolina Notice and Opportunity to Cure Construction Dwelling: Defects Act; $.C.:Code-Ann.
§4O—‘5~948i’O;‘thjei'éfoi'e’,, plaiiffé" claiins Should be:dismilssed or are subject to being stayed:

FOR AN TWENTIETH DEFENSE

3

45. * ‘Defenidant would show that its interests are: diverse from, and dissimilar to, the

interests of the alleged developer, designer’ and coritractor and deniés DC Condos is, of shoild
“be considered, amalgamated with any other Defenidant in this:matter. °

‘FOR A TWENTY:-FIRST"DEFENSE

46.  Defendant dénies it'has ever done:business as "The Dinerstein Companies” and
as:such any such reference should be dismissed as to-it.

FOR A TWENTY-SECOND DEFENSE

47  Plaintiffs haye failed to comply with the terms and conditions of The South
Carolinia-Notice and Opportunity. to ‘@urc'a,CQﬁstrtiction\D\y‘e‘lling Defects Act, S.C. Code Ann.
\§40759—8;1}~ng therefore, Plaintiffs" claims.should be dismissed or-are éﬁbjqét('to:»‘vbéiﬁgf’stéy‘éﬁi

FOR A TWENTY-THIRD DEFENSE

48: Plamtlffs have waived their right to-a jury. trial,

FOR A TWENTY-FOURTH DEFENSE

49,  Plajntiffs and alvlijputa:t,iye, classsmembers. have:waived their right to ‘proceed the
«class actiofi inode ‘of trial.

FOR A TWENTY-FIFTH DEFENSE

50. = Defendant is entitled to a set-off for any amounts recovered related: to the.

alleged constiuction defects at issule from atiy other sourcé by Plaintiffs.

10 !
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F¥OR A TWENTY-SIX DEFENSE

51. .Defendant is entitled to an allocation of fault as to.cach caiisé 6f dction and ‘each

elemerit of daniage claimed by Plaintifs.

‘WHEREFORE, having fully answered the Second..Amended -Complaint of the

Plaintiffs, De‘i‘?‘endant;,pmy'sf’fhat the Second. Atiended Compiaint be dismissed with. prejudice
and for:such Sther-and further’ Iehef as this Honorab]e Court; mdy deem just and proper.

NFLSON MULLINS RILEY &: SCARBOROUGH LLP

'B,'jy:; ﬁ A):JL

3 HowardA Vaane IIT, SC Bar No. 009818

E-Mall howard vandmeQnelsonmullms com
Erik T. Norton, SC ‘Bar.No.. 73860

. B-Mail: erik: norton@nelsomnullms com
Tara C, Sullivan,; SC Bar No: 79806
B-Mail: tard] sulhvan@nelsomnullms comi
1320 Main Street /'17th: Floor
Post.Office-Box 11070 (29211 1070)
Columbia; SC 29201
(803),799-2000

- ’Attorneys for. Lowry Construction. & Framing Tnc.

Columbia, South Catolina - 4 o
March 21, 2014. ' '
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' CER’I?IEICATE}QESERVICE'
I, the undersigned, of the law offices of Nelson. Mullms Riley. &
" Scitborough LIP, attorneys for Defendant, Lowry Construction & Framing, Inc:, do

" hereby- certify that T have served all cotnsel- ifi'this-action with a copy-of the docuriient(sy

herginbelow specified:

Diéciment(s) :

Lowry Construction & Framing,.ln'c;ls,AnSWer-to ‘Second Athendeéd Complainit

Counsel Served. (via email'and US Mail to C‘ozmsel for Plamnﬁ%' and-email

only to all other counsel).

Justin G“VT()ole"“Iﬁ,ucey, Esquiie
Stephame D Drawdy, ‘Esquire
Justin O'Toole Lucey, P.A.
Post Office Box 806

Mt. Pleasant, SC 29465-0806
]lucey@lucey~law com.
sdrawdy@Iucey-law.com
(Attorneys for Plainiiffs)

Chnstopher ‘A Majure; Esquite
Brent Boyd, Esquite

Murphy ‘& Grantlafid; P.A.
Post Offlcc,B_ox 6648
Columbia, SC 29260
cmajuré@rmurphygrantland.com
bboyd@murphyglanﬂand com

(Attorneys; Jfor Kapasi Glass Mqﬂ,} Inc.);

N. Ward Lambert, Esqulre
Halper Lambert:& Brown, P.A.
Post Office, Box 908,

Greenville,. SC 29602
‘wiambert@hiblegal.com
(Attorneys for Tindall Corporation)

‘Temus G\ Miles; Jr: Esqulrc;’ | S
‘:McKay, Cauthen Settana & Stibley,;rR.
Post Office Drawer 19

Columbia; SC 20202 2
mcauthen@mckayfirm.com: ° ST
}Unlles@mckayflrm com. r<>

Mark D. Cauthen, Esquire,

D
&2

o
2

(Attor neys for Kapasi Glass Mari‘ Inc )

Sterling G. Dav1es Esquxre

Jason. A. Pntman Esquire

McArngis Goudelock & Coutie, ELC

‘Post Office Box 125 19

Columbia, SC 29211

sdavmq@mgclaw com

Jason; plttman@mgclaw com,
(Attor: neys for Centw;v Fire Pr otectzon
LLC)

Christina A Bisset, Esquire’

- McAngus Goudelock & Courie, LLC

2411 North Qak Street; Suite 401
Myrtle Beach, SC.29577-3173
Christina. blsset@mgclaw com.
(Faultless Hardware, mdwzdually and.
d/b/a Pamex. Inc.) :
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Chnstophcr Adams Esqulre
Collins-& Lacy; P. C.

1330 Lady Street, 6th Floor
Columbia; SC-29201
‘cadams@collinsandlacy, com

- (Attorrieys for HGE Consulting)

Panl E. Sperry, Esquue

‘Tyler P. Winton, Bsquire

Carlock, Copeland & Stait, LLP °
40 Calhoun Stréet, Suite 400
Charleston, SG: 29401 _
psperry@cmlockcopcland.com
twinton@carlockcopeland.com.
(Attorneys Jor The Clerkley/. Watkms
Gi oup, LP) :

E. Glenn Elliott, Esquire

Aiken, Bridges, Elholt Tylex &
Saleeby, PA.

181 Bast Evans: Sfreet; Sulte 409

Florérce, South Carolina.29506.

ege@alkenbndges com

(Attorneys for. 31-W Insulation: Co. Inc )

Joshua D. Shaw

Ken Carter :

Turner Padget Glaham and Laney. P.A.
1901 Main Street; 17th Eloor
‘Columbia;-SC:29201.
.dshaw@turnelpadget com

" KCarter@TurnerPadget.com, ,
(Atiorneys for Geo-Systems, Deszgn &
Testing. Tic. )

Chnstopher A Majure Esquite
Murphy & Granﬂar;d PA:

‘Post Office Box 6648:

Columb1a, 'SC 29260,

'cmajure@mm phygrantland com-
bboyd@murphygrantland.com
(Attomeys Jor Maintenance Builders
Supply, Ltd.)

SIS £TD LT b pee 0 unabis € wemwTawe wao w¥s o

M1chael B. T, Wilkes, Esquu‘e

Ellen S. Cheek; Esquire:

Wilkes Law Firm, P.A ,

127 Dunbar Street, Stiite 200
Spartanburg, SC 29306
mwilkes@wilkeslaw.com,
echeek@wilkeslaw.com
(Attorneys for-Sinclair & Associates)

Karl S. Brehme1 Esquire.
,Brown& Brehmer
Post Office Box 7966

_ Columbia, SC 29202

karl brelimér@brownandbrehmer.com

(Attorieys; for Bailey Electric C’ompany,:

LLC)

Steve M- Pharr; Esquire:

Phart Law; PLLC:

8'W 3rd St # 600 A
Winston-Salem, NC'27101.
spharr@phanlaw com,

;(Attomeys for-Alenco Tiic: D/BIA Ply.
Geni Window- Group)

. Franklin J. Smith, Jiis Esquire -

Rlchardson Plowden, Car pemer &
Robinson, P.A,

1900.Bar nwell Street

Columbia, SC 29201,

. fsmlth@rpcﬂaw com.

(Attorneys for-SCA Engmeezs, Inc 9

Bryce W, Mowbray; III;, Esquire:
.Lovu: A.. Brooks, III, Esqiiite

Helms & Greenie, LLC

1122 T:ady ‘St.; Suite 1025

Columbia, SC 29201
bmowbray@helmsgreene. cony
/Ibrocks@helmsgreene, com'
(Attorneys for Southwest Ironwork,
Inc.y '

\vQﬂw & “}&’Luqu

»

March 21, 2014
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ROA_00511




- STATE OF SOUTH CAROLINA

COUNTY: OF RICHLAND

The Gates At Williams-Brice Condomlmum
Association And Katharine Swmson,
md1v1dua11y, anid on behalf of all others :
similarly.s sitnated,

Plaintiffs, ©
Vvs.

DDC Construction, Inc.; ‘Kapasi Glass Mart;
Inc.; DMC Consohdated J66.3 DMC Bmlders,
Co. In(, mdwldually and d/b/ a The Dinerstein
;Compames DG Developers —Columbia
Condos, Inc;; Columbia. Condos, LP; DMC
Developers I, Ltd;; 31-W Insulation.
fCompany, Tnc.; Aesomated Conerete
Contlactors, Inc Bailey Electric- Cormpany,
LLC;.C&B: Utlhtlcs LP;.Carolina-Floor:
‘Systers, Inc:; Century Fire’ Pmtectmn, LLC;
Cherokee Tni¢.; Coronado Stucee, LP; Cross
Plains. Custom Tile, Inc.; Lowry. Constructlon
& Framing Inc.; LTB Constructlon Inc
‘Martin Morales Jr. Pamtmg & Drywall LLC
‘Metal Construction Materials, Inc:; :Southwest
Tronworks; Inc.; The Clelkley/Watlnns Group,.
LP; deall Corporatlon, Triad Pest Contiol,

,Inc Wyman Acoustics LLC; -Alenco IIoldmg :

Corporatlon 'Alenco Window GA;, LLC, New
Alenco Window; Ltd.; AWC Holdmg
Company; C1osby Wmdow JInc., fik/a/
Action WinDoor Technolo gy, Inc Geo-
Systems-Design & Testing, Inc.; HGE

Consultmg, Tnc.; Mairitenéfice; Buﬂders Supply, )

Ltd.; -SCA Engmeers Inc.; Sinclair &
- Assoc1ates ‘Inc.; Paultless: Hardwaxe
individually- and d/b/a Pamex Inc.; T &M |
‘ConCLete Inc Loveless Commerc,lal

Inc BMC West Corporauon H1ghway One
Constructlon Inc.; 1. Windows LLC;

)
Yy
)
)
)
)]
)
)
)
)
)
)
)
)
)
)
)
)
)
:)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

FOR THE FIETH JUDICIAL CIRCUIT

CASE NO:.2012-CP-40-8512

'MARTIN MORALES; JR. PAINTING
& DRYWALL'S ANSWER TO
SECOND AMENDED COMPLAINT

ROA: 00512
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Dietrich Industmes Inc,; a/k/a. Dietrich Metal )
Framing; Inc,, n/k/a- Clakaestern Dietrich. )
Bujlding- Systems LL.C: Best Masonty and.its )
successor in'interest;, OldCasﬂeAPG ).
Headwaters, Inc. d/b/a Best Masomy, :and John ¥
Doe #1-10. b
)
)
)

" Defendants.

Déféﬁdanf' Martin Morales: Jr Painting’ & Drywall; LLC (*Morales" or. "Defendant")
answers thé. ‘Second Amiended ;éompia’im; of* Plaintiffs' The Gates L Williamtis-Brice:
Condorninum, Association and Kaibaring Swinson, individualy, and on behalf of all ofhers
smnlarly situated (“Plamuffs "), as follows:, |
o 1. Defendant is not subject to. jurisdiction of thi§. Court and e;ipxessly TESErves: and
 refuses. to waive‘any~' arguments:relaled to;lack of jurisdiction and proper service: Plaintiffs"
ciaimg against Deferidant therefore shiould be dismissed putsuant to S.C. R. Civ. P. 12(6)@2);
12(b)(4) and Ii(b)f(,S.)l and further responses below are made: solely out ‘of-an abﬁndame of
caution, expréssly réserving and refusing to Waive any defenseé:'as to jurisdiction or service:

2 Tach i cyery allegaion of the Plainifs! Second. Amended. Complit not
sPe01f1ca11y admitted herein’is expressly denied. |
6 3.,  Defendant denies. that Plamuff is entitled to-a jury trial and demmands 4 bench
trial.

FOR:A FIRST'DEFENSE AND BY WAY OF ANSWER
(As.to Parties and Jurisdictional Statement)

4. Defendant is without sufficient information or knowledge to admit ‘the
allegations ifi Paragiaphis 1, 2 and 3’and.demands strict proof thereof:
5. Defendant.admits: the-allcgations of Paragraph 4 on information:and belief. -

2
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6.  Paragraphs:5 and 6 contain Jegal conclusions. which do not'require a respb‘nse.
-+ To-the extent a response is required, ilie:allegations are denied.

. 7.. Defendant 8. Without information -sufficient to admit: or: deny the 'allegatio'l_ls in
Pardgraphs 7 frough 9 and hercfore denies same and demands stict proof thereof.

8.  Defondant is without informatio of kiiowledge sufficient to admit or: deny the

- allegations. in Paragraphs 10°through 20 relative ?Qf@?‘fGQfPOI:%tCLSi@KuS and/or operations:of the
entities designated: therein and therefore denies same and. demands strict proof theredf.
s Defeﬁdént;adrﬁits oni‘y_ 5o nich of Patagraplis 10:thtough 20 as allége that DDC «Cdn;tfﬁt‘;ti"dﬂ,
Inc. was the general contractor, of: the: project Aan;d? that Columbia Condos; iP‘ 'was the
owner/developér of the project. Further, Deferidant in‘cbjxporatcs% the Téspoiisés of the entities
~identified in Pm:aérapli§ 10 through 20 by, reference. -

9. Defendant is: without information ‘sufficient: to admit or deiiy the allegations in

.~ Paragraphs 21, through 32.-and 34, through. 55 and- therefore. denies same and .demands strict, .

proof-thereof. )' ,

10. - ‘Defendaiit detiies the allegatioris of Patagraph 33.

11.  The allegatipnsgofPérag;taghs 5,“6;‘£h,ro11\gii;§8f;rcquire no respdnse. To the extent.
a i‘t?Sponsé islrecill‘iir‘é"d:,« the allegations dre dénied. o

12 I.In.‘answiﬁg Paragrapl.i.fﬁ?,; ljé‘féndalit denies that it is subject to the jurisdiction:
of the Court and.is Withouf“Su.fﬁcient;fknov;ledge or informatior t<; admit or deny whethefthe
- other Defendants ate subject to'the Céiirt'sjurisdiction, and thus ,/,,d;eﬁiés’ the same
(As to Factual-Allegations)

13. quexldanf» adtﬁifs the allegations iti:Paragraph 60 on information: and»‘belié:fa |

14 Defendant denies the allegations in Paragraphs 61 throngh-64, and specifically

3
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.deniés -the “existence of::and-iresponsibility for any. alleged deficiencies -and/or. failed. repair

o -attempts; - Answering - furthieryt Defendant is- without kuowleédge ot - information-sufficient fo

. form abelief as to-any-confact -with, ot the knowledge: of; the' Dinerstein Defendants régarding
alleged problems and therefore denies the same.

15. .. The “allegations of Paragraph 65 calls for a.legal conclusion to which 1o

. tesponse. is required. "However;in. the utmost caution, Defendant denies, (he -dllegations set  ..*

forth-therein.. -
16+ - Défcgd_ggf +dénies the allegations in :Péragréﬁhs* 66 thiough 70. - ,kﬁwcr’iﬁ“g“
fatther, efc'mchfg‘ofﬁParagl‘aphs;- 66tmough 70 calls for a legal conclusion. to whith no response:
Is1equued To the extent-a responsé i$ fequited, the allegations are denied.
(Asto Class Actipn AﬂeéatibnS}- :
17: 'Dt;ﬁfeﬁ_c,l\a%x@"-q;c;:g;ieg,:jghe ;gl‘}éggiii()lxs« if. Paragraphis 71 through 80 and: opposes the:

. certification .of 4 class'in fisis Tiatter:; fAnsvwering:furt:h@r,’ Defendant states tﬁat?Plaiptiffs‘ and’
)' éllﬁ puiaive class merfibers have waived theiivtight to proceed as & class fu this matte.
=i (A% to-Estoppel from Pleading and Tolling ..Qf;"APplicable Sf,atute'éf"lzgimita_tiqnﬁs')‘

+ 18, 'Defendant; denies zme.-au'cgatiéns iti ‘Patagraphs 81 through 85 and opp’o's,es’f all
relief sought:thiereii. | | | | |

'FOR A FIRST CAUSE OF ACTION.
(Negligence/Gross Negligence as 10 All Defendants)

19, . Answering Paragfaph 86, Defendant incorporates by, teferencé. thie. precedinig

- Parag,raphéfhof its. Answer agif’ repeated verbatim herein.

20.  The-allegations in Paragraph 87 call for a legal-conclusion 1o Wiﬁﬁﬁino: response’ |

is required. However, in' the;utmost caution. Morales:denies:the allegations-of Paragraph 87 as-

4
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they: 1e1ate to it and-demands: strict pioof-thereof, - B R -t s S

<21.  * Defendaitt: denres the allegations in, Paragraphs 88 throngh '90;. mcludmg all

subparts thereof; and opposes all telief: sought therein. .

FOR A"SE‘COND" CAUSE OFACTION: ©
(Bréach of Warranty as to all Defendants)

22. Anss/ermg Paragraph 91, Defendant mcorporates by refereace ‘the precedrng
| .Paragraphs ofits Answer ds: if repeated Verbatrm herem . B ~ T

23-5 Paragraphs 92 and 93 contain. legal “conclusions: whrch requrre no. response.
However, in the utmost cautron ‘Morales denies. the allegatrons of 1hese Paragraphs and

' demands strrct ‘proof thereof

24, Defendant denres the allegatrons in Paragraphs 94 through 96 and opposes all

w

telief sou ght’ thefein,'

4

'FOR:A THIRD CAUSE OF ACTION
(Strict:Liability in Tort: S:C:; Code:Ann; $ 15-73-107¢t seq:.as to. Marufaétiiring aid/or
Stipplier Defendants)

25 Answeriirgz Paragraph 97, Defendant: i‘rreorporatg’;s by ;iefng&; the. préeceding
‘Paragraphs: of its. Answer At repeated verbatim herem

26.. Defendant is wrthout suffrcrent 1nformatron or behef to admrt‘ of déniy the

allegatrons in Paragraphs 98 through 110 to-the extent they relate to: other Manufacturer and/or

Supplier Defendants as: thiat teiin i§ defincd in the Second Aniendéd Cornplarnt and therefore,

denies any such allegations: and deniands strict proof thereof; Answeting mthﬁliz ‘Defendant

&

states that it provided. ‘only -caulking” and sealant. related work at. The ‘Gates, and has: 1o
knowledge of and*is:not liable for work-performed by or supplies provided by any other entity

“on the project. Defendant further denies any allegations related to defects: in or. damages
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- resulting from ‘it canlking and, sealant work at The. Gates. All “rcma,gﬁigg allegations of
. Paragraphs 98 through: 110.are dénied.

27, ‘Dé_féndan't demes fhat)l];?]giizltiffs are entitled to any of f]:@,e relief sought in thie
WHEREFORE cla;lse'agai.ﬁst A

. FOR A SECOND DEFENSE

28.  Plaintiffs' Second Amended Complaint fails to state a claim against Defendant - (

upon which relief :may. be -giantéd, and, therefore,. the Amended Complaint should be

dismissed against (his Qefénd@nf»puxsﬁant to South Carolina Rule of:Civil Brocedure '12(b)f(6).'

- FOR A THIRD DEFENSE
29.  Plaintiffs' ‘claims miay be barred as a zesult of their failure fo take such

reasonable actions as necessary to mitigate theit'damages as requited by South CGarolina law.

FOR A FOURTH DEFENSE,
30.  Plaintiffs' claifis against Defendant aré bariéd, in whole or ifi patt, by the

doctrine of cquitdble estoppel. = S

ki

FOR A FIFTH DEFENSE
31, Defendantasseits that Plaintiffs' démagcs;e if -any, ‘were not due fo or. caused by
any act or omission on the patt of this Defendant, biit' wefe rather’ due to-and. caused by the

contributing, concurting; intervening and/or superseding fault, acts or omissions of a person or.

persons over whom Defendant had 1o control.. ‘Defendant pleads such ‘conduct of others as a -

complete defense to allclaims in this action:

FOR A SIXTH DEFENSE

32.  Defendant asserts that Plaintiffs' claims against it midy be barred by the defenses

+ of laches, mistake, preemption; release, waiver, ratification, estoppel, unclean hands, statute

6
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.+ of limitations and/or any other defense t,h‘ajt"may be. available ‘gpoﬁ«dis)goycry of additional

information during the pendency of this action.

~ ¥OR A SEVENTH DEFENSE

'

33.  Plaintiff is not entitled to an award of punitive damages because Siich damages

violate the Fifth and Fourteenth Afncndmex;ts of the Ugi’\tcd,Stai::cs Constitution and Article I,

i

Section 3.of the South Carolina Constitution'in that:

e the judiciary’s: ability to cmrect a punitive damage award: at the appellate level
only upon a finding of passion, prejudlce, or caprxce 18 mcansmtent with due
process. guarantees .

@ any award of punitive damages serving a compcnsatmy function i§ ificonsistent
- ‘with due process guaramees

® to the extent an award of pumtwe damages is excessive, such aWald violates due
process guarantees; o

‘o 'the jury’s unfettered power to award punitive damages in any amount it chooses
is wholly: devoid of:imeaningful standards and.js inconsistent with due process
gguarantc:es ,

e even If it could be argued that a standard governing' imposition of punitive

© damages exists, the standard is vmd for- vagueness and

e | the Plamuffs “claims. for: punltlve damages violates the Due Process Clause and

the Equal Protection Clause of the Fourteenth Amendment of the United States

" Constitution and Article 1, Séction 3 of the South Carolina Constitution in that

the, amount -of ‘punitivé démage "is based upon the wealth and status- of
Defendant. , . . ;

FOR AN EIGHTH DEFENSE
34, With respect to, Plaintiffs' claim for punitive damages, Defendait incc“)rpc‘)rates. :
by refexence any and all statutes of kmtat10ns 1ega1d1ng the determmatmn and/o1

enforceability of pumtlve damage awards whlch arose in ‘the decisions of BMW of North

;;{ .

© America v. Gore, 517 U.S. 559 (1996), Cooper Indu.strzes, Inc v, Leatherman Tool Group,

Inc:, 532 U.S. 424 (2001), and State Farm Mutual Autgmobzl’e Ins. ‘C‘a.‘ v. -Campbell; 538 U.S.

7

i
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408 (2003).

* FOR A NINTH DEFENSE.
35. Defendant would: show-it was not-the seller of the condominitin. imits. ot the

developer--of the’ project and therefore Plaintiffs may sot: recover on. Warranty ‘nor: can

. “ _.Defendant be liable forany claims of individual unit owners.

- FOR A TENTH DEFENSE -

. 36,  Plaintiffs'-claims should bedismissed for failure'to niihe indispensable parties.

FOR AN EUEVENTH DEFENSE.

§

37. . 'Defendant incorporatés by reference any affirmative defense raised by any other.

- Defendant in this action

'FOR A TWELFTH DEFENSE,

© 38, To: the extent Plaintiffs' allegations based on contracf and warranty are
applicable in this case, they bar Plaintiffs b niegligenice claims.

FOR A THIRTIENTH DEFENSE

39,  Defendant would .show: that the alleged class mmembers did fot have any

' relationship. with Morales nior is: there -any typigality or ‘g:omxfmnal,if}{’gas related to the-action. or

acts of Molr,alﬂes‘,(_ and thus, Morales i§fiota proper party in any. aﬁégcd £lass action. .

 FOR A FOURTEENTH DEFENSE

40,  Defendant would: show" that ‘to the extent damiages aré soight for work

“performed by others .ot damage: resulting from the acts of others, it-is not liablé for tﬁes’e

damages and. Morales dem'a‘ﬁdw’s“ A :apportianént‘ and/or allocatfpjn; of d'ainages/ to properly

reflect its regponsibility. -
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FOR A FIFTEENTH DEFENSE

41,  Plaintiffs' claims should be, dismissed because of disclaimers and: other defenses
specifically provided in-the Master Deed.

FOR A siXTEENTH DEFENSE

42.  Defendant has not had an eppmtumty to:conduct a sufﬁcxent investigation or to
engage in. adequate discovery touching on the' cncumstances of the Plaintiffs"” allegatlons
Déféndant intends to act. promptly to inform’ itself* as’ to the' pertinent, facts and 'prevallmg
circumstances: surrounding any reported injury -or dﬁmage. to ;ﬂle'Plaintiffs as alleged in the
Secoid Amerided Complamt -and hereby gives notice of its 1ntent to assert amy further
afflrmative defenses;that ‘this. mformatmmgathermg plObCSS may ‘ndicate is suppmted by fact
and law. Defendant thus exp,regsl}g asserts each\,of« the defenses required by S.C:-R. Civ. P. 8,
and reserves:its right to-dmend. this Answer o assert furthér allegations m support of any such
defenses as required by. the Rules of 'CiviI(P,r;g;‘c;dilre;

FOR A SEVENTEENTH DEFENSE

43.  Plaintiffs have failed to comply- with. the terms and éonditions of The South
Carolina Notice and Opportunity to Curé Construction Dwelling D,éfcct‘s Act, S.C\-Code Ann.
§40—59 810 therefore, Plaintiffs' claims.should be dlsnnssed or are subject to being: stayed

FOR AEIGHTEENTH DEFDNSE

- 44.  Plaintiffs have waived their right to-a jury trial.

' FOR AN NINTEETH DEFENSE
. 45, Plaintiffs and all putative clags members “have-waived their right to proceed the:

class action mode of tiial.
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FOR A TWENTIETH DEFENSE-

46.  Deferidant is: ontitled to. a sef-off for any amounts tecovered rélated to the
allcge,di copstfuétii)'n defects at issue from any other source by Plaintiffs.

FOR A TWENTIETH-FIRST DEFENSE

47.. Defexici;mt is entitled'to.an allocation of fault a5 to cach ‘cause of action‘and each
element ‘of damagey clalmed by Plamuffs |

WHEREFORE, having fully answered the Second Amended Complamt of the
ngint,if_)fs; Defendant prays thit- i Second Amended Coniplaint be .disnii,sséd with prqud;cc

atid for‘such other and further relief as this Honorable Court may deem just 46d proper. -

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: . ... . .. .
HowaldA Vaane III SC Bar No. 009818
B-Mail:;howard, vandme@ne]qonmullms com -

- Erik T. Norton SC Bar'No: 73860
B-Mail> erik. norton@nelsomnullms com

Tara C. Sullivan,. SCBar No. 79806

EMaﬂ tara sulhvan@nelsomnullms com-
1320 Main Street’f 17t Fldor

Post Office Box 11070 (29211-1070);
Columbxa SC- 29201.

(803) 799-2000

Aftorneys for Matin Morales.Jr. Paintifig and Drywall, LLC
Coliitnbia;:South Catolina

March 21, 2014.
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NELSON MUELINS RILEY & SCARBOROUGH LLP

‘B, ﬂ /UJ

Howard A. Vaane I, SC Bar. No 009818

‘E-Mail: howard. vandme@nelsonmullms com
“Erik T. Norton, <SC Bar No. 73860.

B-Mail: erik: norton@nelsomnulhm ‘COMmL.
‘Tara-C. Sullivan, SC Bar No- 79806
- B-Mailidtata’sullivan@nélsommullins.cory -~
. 1320 Main Street./ 17th Floor
‘ ‘Post Office Box 11070 (29211~ 1070)
. Coluinbia, SC 29201
(803)7799:2000

“olumbia, S . ‘Attornéys for DMC Builders Co. 5 Inc.
Columbia, South Carolina 10
‘March 21; 2014,
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'CERTIFICATE OF SERVICE | .

I, the undermgned of the law -offices -of, Nelson Mullins R113y &

Scarboxough LLP attomcys for Defendant Maxtm Morales, Jr. Pamtmg & Diywall, do

{ hcg;by qggt1fy~§hﬁa§_\l;,}1gge served all counsel in this actlon th a copy of the.document(s)

héréinbelow;speoiﬁed; 2

Docmnenl(s)

Ma1 tin Morales Ir: Pdmtmg & Dr ywall's Answer. to Second Amended.

Complamt

- Counsel Served (vza ema;l and US Mazl to Counsel fo; Plaintiffs aid.email

" Justiii O'Toole Lucey, Esquire -
Stephianie D. Drawdy, Bsquire
Justin: O"Toole Lucey, P.A:

Post Office Box 806
Mt. Pleasant, SC 29465-0806
jlucey@lucey-law.com.
sdrawdy@lucey-law.com,, -
(Attorneys for Plaintiffs)

Christopher, A Méjure, BSquire .
Brent Boyd, Esquire '
‘Musphy & Grantland, P.A.
" Post Office Box 6648
Columbia, SC 29260
cmajuré@mniurphygrantland.com
bboyd@murphygrantland.com
(Attorneys for Kapasi-Glass Mart, Inc.)

N. Ward. I:mnbext “Eg_quire

Post Ofﬁce Box 908

Gxeenwlle, SC 29602
wlambe:ct@hlblegal com

(Attm neys Jor. Tindell Corpm atzon)

;Post Ofﬁoe Drawer 72 17

3

Columbia, SC 29202 - b
rrié’aﬁiﬁén@mckayﬁrm;»com (
tmiles@mckayfirm.com

(Attomeys' Jor I{a})q;giéGlags ‘Mait, Inc.)

Sterhng G. Dav1es Esqmre

Jason A. Pittman, Esquite

McAngus Goudelocle & Coume' ”ELC
Post Office Box 12519

Columbia, SC. 29211
sdav1es@mgclaw com.

Jasorn: plttman@mgclaw comm; )
(Attomeys for Centmy Fire Protection,

LLC).

Chustma A. Blsset Esqmre ,
McAngus Goudelock & Courie, LLC
2411 North Oak Street, Suite 401
Myrile Beach, '§C.29577-3173
Chiistina. bissét@migclaw.com -
(Faultless Hardware, mdwzdually and
d/b/a Pamex Inc ):
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Christopher Adams, Esquire
Collins:& Lacy, P. C.

1330 Lady Street, 6th Floor
Columbia, SC 29201
cadams@collinsandlacy.com
(Attorneys for HGE .Conisulting)

Paul E.-Spetry, Esquire
Tyler P. Winton, Esquire
Carlock, Copeland & Stair, LLP
40 Calhotin Street, Suite 400
Charleston, SC 29401
psperry@caﬂockccpeland cony

« twinton@carlockcopeland.com
(Attorneys for The Clerkley/Watkins
Group, LP) .

E. Glenn Elliott, Esquire

Aiken, Bndges Elfiott, Tyler, &
Saieeby, PA. : -

181 East EVam Street, Suite 409

Floretice, South Carolina 29506

ege@aikenbridges. coni '

(Attorneys for 31-W Insulation Co. Inc.):

JoshudD. -Shaw

Ken Carter

Turner Padget Grahanrand Laney P.A.
1901 Main Street, 17th Floor
Columbia, SC 29201
‘dshaw@tumerpadget cem

KCar ter@'ImneLPadget com
(Attorneys:for Geo-Systems Design &
Testing. Inc. ) -

" Christopher A. Majme Esqune

Brent Boyd, Esquire
"Murphy & Grantland, P.A,

Post Office Box 6648

Columbia, SC 29260
cmajure@murphygrantland.com
bboyd@murphygrantland.com
(Attorneys for Maintenance Builders
Supply, Ltd.) ‘

W

Michael B T. Wilkes; Esquire
Ellen S. Cheek, Esquire
‘Wilkes Law Firm, P.A

127 Dunbar Street, Suite 200

Spartanburg, SC 29306
mwilkes@wilkeslaw.com

echeek@wilkeslaw.com

(Attorneys for Sinclair & Associates):

Karl S. Brehmer, Esquire
Brown & Brehmer

- Post Office Box 7966

Columbia, SC 29202 .

karl. bwhmer@brownandbrehmm com
(Attorneys for Bailey Elzctrzc Company,

LLC)

Steve M. Phart, Esquire
Pharr Law, PLLC

© 8 W 3rd. SE#-600 -

Winston-Salem, NC 27101 -

. spharr @phan Jaw.com

(Attorneys for Alenco Inc. D/B/A Ply
Gem Wind@g Group)

‘Franklin J..Smith, I, Esquite

Richardson; Plowden, Carpenter &
Robinson, P A,

1900 Barnwell: Street

Columbia, SC 29201
fsmlth@rpcﬂaw com

(Attomeys for SCA Engineers, Inc )

Bryce'W. Mowbray, I1I, Bsquire’
Lovic.A. Brooks, 111, Esquire

Helms & Greene, LLC.

1122 Lady St., Suite 1025
Columbia, SC 29201
bmowbray@helmsgreene.com
Ibrooks@lielmsgreerne.com
(Attoxneys for Southwest Ironwork,
Inc.)

March 21; 2014

Debra C: Hair
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STATE OF SOUTH CAROLINA: IN'THE COURT OF COMMON PLEAS
o o FOR THE FIFTH JUDICIAL: CIRCUIT
COUNTY. OF RICHLAND!
’ CASE NO. 2012:CP-40-8512

The Gates At Williarfis-Brice: Condominiurn:
Association And Katharine Swinsou,,
‘individually, and on bekalf of all others:
similarly sithated,, -

Plaintiffs, o
‘ METAL.CONSTRUCTION
MATERIALS, INC.'S ANSWER TO
" SECOND AMENDED: COMPLAINT

V8.

DDC.Coristruction, Iac; Kapa51 Glass Mat,
Inc.; DMC Consohdated Tnc.: . DMC, Bu11de1s
Co. Inc 1nd1V1duaHy“z'{1"1d d/b/a The Dinerstein
’Compames ‘DC. Dcvelopers —.Columbia
Condos, Inc.; Columbia Condos, LP; DMC
,Developersl Ltd.; 31-W Tiisulationn
Company, Tng:; Assouated ‘Concrete
‘Contractors,, Inc Bailey Electric Company;
LLC; C&B Utilities, TP; Carolina Floor
Systems; Inc.; Century Fire Protection; LLG;
.Cherokee Tnc.; Coronado ‘Stuceo,. LP; Cross
Plairis Custom Tile, I ; Lowry Constructlon
& Framxng Inc,; LTB Constructlon Iiic.;
Martin Morales Jr Pamtmg & D1ywa11 LL(‘
Metal Construction Matenals Inc Southwest
Ironworks, Inc.; The Clelkley/Watkms Group,
LP deall Cm poration; Triad Pest:Control,

; Wyman Acoustics’ LLC}: Alenco:Holding.
Coxpma’uon Alenco Windo:

GA 'LLC,.New
Alenco Wmdow Lid; AWC: Holdmg
Company; Crosby Wmdow Inc., f/k/a/l
Action WinDoot: Techiiology; Inc Geo=
Systems Design & Teésting, Inc.; HGE
Consultmg, Inc.; Maintenance. Buﬂders Supply;
Lid; SCA Engmee1s Inc.;: Sinclair &
Asqocmtes Jinc.; Faultless. Haldware
1nd1v1dua11y and. d/b/a Pamex Inc.; ‘T &M
Conerete, Inic:; Loveless Commer01al
Connactmg, Inc Ecoriomy: Waterproofmg,
Inc.; BMC West: Corporatxon nghway One
Constructlon Tnic:s LI ‘Windows LLC

ROA_00525




Dietrich Industues Thic.,-alk/a D1etrlch Metal )
Framing; Inc,, n/k/a Clalkwestern Dietrich )
Buddmg Systems LLC; Best; ‘Masonry and: its. )
successor in interest, OldCastleAPG: )
Hcadwaters Ing¢. d/b/d Best Masom'y, and John: )
Doe#1-10. )
)
)
)

Defendants:

Defendant Metal Constructxon Matcnals “Inc. (“MCM" or: “Defendant") answers the

Second Amended Complaint of: Plaintiffs The Gates at Wllhams—Bnce Condomnmun

Assgc;aggngg@ Kfaﬂlaxmgj Swinsom, mdlwdnally‘;(.and on b‘éhalf ‘of all: others sifnilaiﬂ'}{ ‘sitiated

("Plaintiffs"),.as follows:
L. Each and every allegation of the Plaintiffs’ Second Amended Complaint not

specifically admitted hereinis éxpressly denied.

2. Defendant depjes-that Plaintiff is entitled to a jury trial and demands a bench

trial,

FOR A I‘ TRST DEFENSE AND BY WAY OF ANSWER
" (Asto-Parties and Jur 1sd1ctloual Statement)

3. Defendant. is- without sufficient: mfmmatmn or knowledge to . admit “the

allegations in Paragraphs 1, 2 and 3 and demands strictproof thereof.

4.. Defendant admits the 'élleg&itifg;;s of Paragraph 4 on information and belief.

5. Patagraplis 5 arid 6 containi légal.conclusions which do not-require a response.
To‘ the extent a response.is’ reqlﬁted '» the allegations 'érc“dbnied’;

6. Defendant is Wlthout ‘information; or’ knowledge ‘sufficient, to admit or’ deny thie

allegations in Palagraphs 7 thlough 20" rélative to the Corporate status: and/or. operations of the

entities designated therein and therefore .,dqmas.: same and demands strict proof thereof.

[
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e D*e'fendant\ a’&nﬁts only so much of Paragraphs 10 through 20 asj;all'egg‘ that DDG Construction,
Inc. was the | ’generéi cofitracior: «of the: Project and that Columbia Condos, LP- v@s -the:
‘ '\owﬁei*‘/dcyleloper of thei/projgct. Furthef, 'Defe,uda{gt incorporates the respbnses of the en'titiés;
identified in Paragraphs 7 through 20°by referén‘cc.
10 | Defeﬁd;iﬁt'.is: Wwithait information sufficient to- admit or deny the @Iéggﬁqﬂﬁ in
Paragraphs 21 through 33 and 35 ;tlﬁirough‘ 55 and therefore &en‘ies,{. same.and: demands strict
| proof thereof. ’ |
8. .Defm%d@ admits- only- 'Soamluéhi of Paragraph 34 as alleges Defendant is a
" corporation organiz‘cd\‘an'd ,géfdﬁing’;under the laws Of the State of ‘Texas thiat provided:certain
metal carport work at ?Fhen;éates. :Ail Othel_' .aflega'ftions contained in \P‘agragra‘ph’134‘:21‘@;’(113”‘1“11_@(1;
9. | - The allegations;of Paragraphs 56 throughi 53 require no’responise, To the extent
a responsé’ is 1éGiired, the all&pations are denied.
10.  In.answering @é;jajggaph 59, Defendant adin_its it is 'subject to the jurisdiction of
- the Court but is without sufﬁéiem‘_ﬁkﬁ’d;\“ﬁedgfe or inforr@ﬁdn t‘8 admit or deny whether sthe:
‘oﬂiengefendfa;‘it__s\ are subject t@iﬁl§?’€9u§t‘$jurisdictibl;i and thus; f'den’ies' ihé«sam@.-
(As:to Factual ,Aliéggtioﬁs):
11."  Defendant:admifs the-allegations "ivn‘ﬁi?al\ﬁagmph{ 60 on information and belief.

12.  Defendant deniés the allogations in' Pardgraphs 61 though 64, ‘and specifically

denies thé existence of: and :ifesjjoﬁsibiiity for any al_leged‘ deficiencies andfor failed ;jel;’:)g‘irh.

attempts, Answering further; Defendant is without knowiedge or information’ sufficient to
form a belicf as to any»éoﬁtaét\vith,;()r thie: Iinqwledge‘off.the*Dinerstein Defendarits regarding
alléged problems and therefore denies the same..

" 13,  The allégati@us‘ of \Paragraﬁh 65 calls for a le”gélﬂ conclusiofi ;foi’whiéﬁ 1o

3
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- response is reqiiired; - However, in the “utmost caution; Defendant denies the allegations set

forth i;hqgein.

.. -’14, Defendant. ‘denies ‘the ‘allegations. ' Patagraplis. 66 throtigh 70. Atiswering,

" fu‘rth‘ér,aelement&of. Pagag'raﬁhs 66 through 70 calls'for.a Ié‘gal‘qonclﬁsién; to. which no response
. isrequired. To the gxtg:ﬁt a;reﬂspoﬁse isv-rc\'qulired, the aliegatiuns'_ are denied.

(As to Class Action Allegatioiis) | '
15. -Defeﬁd‘ant denies- the allegations in Paragraphs 71 vl‘hmq‘gh 80 and opposes the
" certification of a class in this mattet;-. Aﬁﬁéﬁﬁg further, Defegdant‘asscrts ‘that Plaintiff and
all putative class members have waived any right"they may have had t’ci);vprojp‘eedv;és'_.a class in
t_his, matter. | '

- (As to Estoppel from Pleading and Tolling of Applicable Statute of Limitations)

. 16. Defendant denics the aflegations in Pafigraphs 81 thtough: 85 and opposes all

relief sought therein.,

FOR A FIRST CAUSE OF ACTION °
(Ncghgence/ Gross Neghgence as to All Defendanis)

17. Answering Paragraph 86, Defendant mcorporates by refelence the preceding:

Paragraphs of ifs Answer as if repeated verbatun herein.
'18‘. The allegatlons in Pa1agraph 87 call for a legal conclusmn to whlch 1o 1esp0nse
is required. However, in the utmost caution MCM demcs the allegatlons of Paraglaph 87 as

| they relate to it and demands stmct'proof thereof )

~19. Defendant demes the allegatlons 1n Pa1agraphs 88 through 90 mcludmg all.

:

' subparts ther eof and opposes all relief sought therein.
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FOR A SECOND CAUSE OF ACTION
(Breach of Wairanity as to all Defendaiits)

20.  Answering: .Paragraph. 91 Defendant mcorporates by rcfcrcnce Lhe preceding’ .

Paragraphs of its Answer.as if repeated velbatlm ‘herein.

21. ‘,Pai‘agraﬁhs; 92 and 93 containi ie‘gal/' e60ncii19i0ns which Téquire -ho .response.

However, in-the utmost caution. MCM-’ denies the allegations of these Paragraphs and demands.

strict pmdf thereof.,

£

By ehcf sought thelcm

* 'FOR A THIRD CAUSE OF ACTION
(Strict’ L1ab1hty in Tort::S:C: Code Ann. § 15-73-10.ef seq. as'to. Manufacturmg and/or
Suppher Defendants) .

23, Answering Paragraph 97, Deferidant fricofpotatés by refersiicé the. pré”ee’qiﬁg;

K]

Paragraphs of its Answerras ifirepeated.verbatim herein,

24.  Defendant is without sufficient ‘inforination: 6t belief to- adinit 6f deny fhe:

allegations in Paragriphs 98 through 110 to-the: extent they-relate fto-othg'r'MAgﬁufath;‘@g and/or

Supplier Defendants as that:term is defined;in the:Second Amended ‘Complaint and therefore:

deities 'y -such allegations and demiands strict proof tiiereof; Answering fuither, Defendant:

states that it provided only limited mefal carport work in the ‘garage at:The Gates; .and ‘has no

knowledge of and is not liable for work performed by or supplies provided by any otfiér entity

on the project. Defendant fiirther: denies ady. auégéfions related. to defects in: or: damiages.

resulting from its mefal carport work at The Gates. ,All remaining allegations of Paragraphs 98.

.mmugh 110 -are dericd.

~25.  'Defendant denies that Plaintiffs are: entitled {g any of the: relief sought i the:

%
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"WHEREFORE clause-against it.

FOR A SECOND DEFENSE . -

26.  Plaintiffs' Second’ Amended Complaint.fails to state a claim-against Defendant.

upon which relief ‘may be granted, and, iherefo:r¢;> the. Amended Complaint should be

dismissed against this Defendant pursuant to South Catolinia Rule of Civil Procedure 12(6)(6):

FOR A THIRD DEFENSE

27, Plaintiffs' claftns. may be btted as 4 tesult of their failiite to. taks. such.

reasonable actions as necessary tomitigate their damages as required’by South Carolina law

FOR A FOURTH DEFENSE;

28.  Plainiiffs' claims ‘against Defendant. are barred; in ‘whole- or; in parf; by the

doctrine of eqiiitable estoppel.

FOR. A FIETH DEFENSE

29.  Defeiidant assert that Plaifitiffs" ditiages, i -any;. Wete not:due‘to or cansed by’
any act or omission on the part’of this Defendant, but wete: ratlier duerto and :caused by the:
coittributing, concurrifig; intervening and/or supersedifig fault, acts or ofissions of & petsont.or-

persons ‘over. whom Defendant had no-control. Deféndant pleads such conduct:of others:as a,

complete defense to 4ll claiing-in this action.

' FOR‘A'SIXTH DEFENSE,

30.  Defendant asserts that Plaintiffs! clainis:against it may be batred by the: defenses:

of Taches, ‘mistake, preemption, release, ‘Waivek, ratification, estoppel, uncléai'hands, statiite

of limitations and/or any. other defense that may be ‘availible ‘ypon discovery of addifional

information during the pendency of this action:.
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FOR A SEVENTH DEFENSE,

31,  Plaintiff is n;;t entitled to an award of punitive. damages. bécausesuch damages
violate th‘¢ Fifth and’ Fourtéentli Amendmerits of the United Stites Constitution and Articlé 1,

Sectioh 3 of the South Carolina. C‘QD‘Stimﬁon‘in that:
e ‘he Judlclary s abﬂlty to correct a punitivé damage award at the appellate level
‘only upon a fmdmg of passion,. prejudme or caprice is. iiicofisistent with due
process. guarantees; :

° any-award:-of pumtwe damages serving a compcnsatory funcnon is mconsmtent
with due process-guar antecs ‘
: ' : -

o o theextent an award.of punmvc damages is 6xcess1ve :such award violates duc

~ process: guarantees;’

® ‘the j _]111}' 's urifettered : jpowerito award punitive damages in any amount it chooses
is Wholly devoid 'of meamngful standards ‘and i§ inconsistent with. diie process
-guarantegs; :

‘e even if iticould be: argued that a standard: governing: imposition of punitive
damages €xists, the standard 8 v01d for vagueness;.and .

e the Plaintiffs" claims for punitive damages Vmiatcs ithe: ‘Duge-Process ‘Clause and.

thie: Equal Protéction Clatisé. of the Fourtéenth Amendmigiit-of ‘the ‘United- Statés
‘Constitution "and. Article T, Section 3 of the South Carohna Constitution in that
the amount of pumtwc damage is based, upon the wealth and status ‘of
Defendant.

FOR AN EIGHTH DEFENSE

32. - 'With respect fo. 'Plainﬁffs’blainf for punitive damages, Defendant eih'co‘rporatés»
‘by. mfmence any and all statutes of 11m1tatmm regatding the detelmmauon and/or
enforceablhty of pumtwe damage awards which arose in the dcc131ons of BMW of North
America v. Gore, :5_17' U:S. 559 (1996);. Cooper Industries, Inc. W{’.a Leatherman. Tool. Group,
Inc., 532 U.S. 424 (2001), and &ate:th‘m~Mi¢;ual‘ Autoriobile Ins. CO v, Cc‘impbézg 538U.S.

408 (2003).
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33.  Defendant would show it wés not the. seller of the condominfam inits ot tfie
developer :of the project and therefore Plaintiffs. may not recover on warranty nor can
Defendant be liable for.any claims of individual unit.owners. -

FOR A TENTH DEFENSE

-34, - Plaintiffs' claims should be dismissed for failure to name indispensable parties..

FOR AN ELEVENTH DEFENSE
35.  Defendant incorporates by reference any affirmative defense raised by any other
Defendant in this action.

- FORA TWELFTH DEFENSE

36. To .the extent Plaintiffs’ allegations based on conmiract and warranty are
applicable in‘this case, they bar Plaintiffs' negligence claims.

FOR A THIRTENNTH DEFENSE

47, Defendait would show that the alleged’ class members did not have amy
relaﬁonshipxwithr MCM 1101‘"-i§‘~ there any typicality or commonality as related to the action or
“acts-of MCM;, and thus, MCM is not a proper party in any, alleged class action.

FOR A FOURTEENTH DEFENSE:

38, Defendant would show that to the. extent damages aré sought for work
‘»perform"éd‘ by’ others or damagg. fresultiﬁg from the «acts -of -others, 1t is' not -Iiab'le. for these -
' d‘amagt_zs and MCM d@mands,\ah apportionment‘and/br_‘allocation 10‘f damages to properly reflect
its responsibility.

" FOR A FIFTEENTH DEFENSE,

39.  Plaintiffs’ claims should be dismissed becausé of disclaimets and other defenses l
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specifically provided in ihie Master Deed.

FOR A SIXTEENTH DEFENSE

+ 40, ¢ Defendant has'not had an opportunity. to conduct a sufficient invéstigation oi to
engage in - adéqiate di§cov,'e'1=y? téuching. ofi' the. circumstances of ‘the Plaintiffs' allegations.
D_efégdanf intends. fo“acftu;pronlgg_l_j fo- inform itself as to- the pertinent facts atid prevailing

circumstancés suriounding any teported injury or damage to the. Plaintiffs. as: alléged in-the

Second Amended Complaint and hereby gives notice of ifs. ‘infent to assert any further

B

. affirmative defenses that this information-gathering ‘process may indicaté is supported by ‘fact

and law. - Defendant thus expressly-asserts €ach of the defenses required-by S.C., R: Civ. P 8;;

and reserves its right to aniend-this, Answer to assert further allegations in support of any such

* defenses ds requited by the Rules of Civil Procédure.

FOR A SRVENTEENTH DEFENSE

41, Plaiiitiffs have failed 16 c6mply Vith the. ferins and! conditiofis of The South

Carolina Notice and iOEprﬁgli:ify to Cure Construction Dwelling Defécts Act; S:C."Code Ann.

§40-59-810; therefore, Plaintiffs’ claims should be dismissed of are gubject tg-being.stayed.

FOR AN EIGHTEENTH DEFENSE ‘ !

42.  Deferdant would sﬁdW'gjﬁt its interests:are diverse-from, and dissimiilar to; the

inferests of the alleged developer; designer and coniractor and denies DG Gondos is, or should -

be considered;, amalgamated with any. other: Defendant in this matter. -

'FOR A NINETEENTH DEFENSE
43:.  Defendant denies it'has eéver done business as "The Dinerstein Cotnipariies" and

as such any such reference:should be dismissed as to it.
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‘FOR A TWENTIETH.DEFENSE.

‘44, Plaintiffs have- failed ‘to comply with the, terims and conditions ‘of The Sotith

Carolina Nétiéé‘;éﬂdgopﬁowrt‘uﬁity} to Cure:Construction Dwelling Defects Act;"S.C: Code: Ann.

§40-59-810; therefore, Plaintiffs' claims’should be dismissed or are subject to being'stayed.

- FOR A TWENTY-FIRST DEFENSE

45.  Plaintiffs have'waived their right to-a jury frial. -

FOR. A TWENTY-SECOND DEFENSE

46.  Plaintiffs and ail,;;pufaiﬁi‘fveicjl;asms ‘members have waived their:right to proceed the
¢lass:dction mode of tiial,

FOR A TWENTY-THIRD DEFENSE

47.  Defendart is efititled: to -a set-6ff- for any amounts recovered -related fo :the

FOR' A TWENTY-FOURTH DEFENSE

48,  Defendant is entitled to an allocation of fault as to eacfh"éaus‘t;“(‘)‘f action and.each
celement of damage c1ai“1ﬁ'ed“byiPlainti‘ffS.

WHEREFORE, having fully answered, the Second -Amended Complaint of the

Plaintifs, Defendant prays that the Second Amended. Complaint be: dismissed with prejudice

and-for-such other and further relief as this Honorable Court may deem:justand proper.
SIGNATURE PAGE: ATTACHED
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*NELSON MULLINS RILEY & SCARBOROUGH LLP

e 2T Mo

Howard A. VanDing, 111, .SC Bar No. 009818
BE-Mail:: iowaid: vandine@nelsonmulling, cotri
Erik T. Norton, SC Bar No. 73860

EB-Mail: erilcn_qrvt‘on@m::ljsﬂqnnml‘l:iygg.ggm(} A
Tara C: Sullivan, SC Bat No. 79806
B-Mail:-tara.sullivan@nelsonmulling. com
1320 MainStreet / 17th Floor:
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803).799-2000

Attorneys for Metal. Construction Materials, Inc.

‘Columbia, South Catolifia.
March'21, 2014.
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CERTIFICATE OF SERVICE

I, the underéigned, of the law 'offices of Nelson Mullins Riley &

Scarborough. LLP, attorneys for Defendant, Metal' Coristruction. gMatérials, Inc.,. do

hereby certify that. 1 have served all cmmsel in this action with a copy of the document(s)

Hereinbelow spcc1ﬁed

D’ocument(s)"

Metal Construction, Matenals Inc 's Answer to-Second Amended Cen;f)’lam‘fl’ i

Counsel Served (via email and US Mail to Counsel for:Plaintiffs and emazl

only to all other counsel)

Justin O'Toole Lucey, Esquire
Stephanie D. Drawdy, Esquire.
Justin O'Toole Lucey, P.A:
‘Post Office Box 806

Mt. Pleasaiit, SC 29465-0806
‘flucey@lucey-law.com
sdrawdy@lucey-law.com
(Attorneys for Pldiﬂtzm)' ;

Christopher A. MaJure Esqunre

Brént Boyd, Esquire :

Murphy & Grantland, P.A.

Post Office’Box 6648

Columbia, SC 29260 .
cmajure@murphygrantland.com -
bboyd@murphygrantland.com

" (Attorneys for Kapasi Glass Mart, Inc.)

N. Ward Lambert, Esqune

Harper, Lambert & Brown, PLA.
Post Office Box 908

Greenville, SC 29602
wlambert@hiblegal .com

(Attorneys for. Tindall Corporatioi).

[ ] inll i i

Mark D Cauthen, Esquiré E

=

Temus C. Miles, Jr Esquire =
McKay, Cauthen, Settana & Stubley, P A

" Post Office Drawer 7217

Columbid, SC 29202
mcauthen@mckayfirm.com
tmiles@mckayfirm:com

(Attorneys for Kapasi Gliss Mait, Inc. }

. Sterling G. Davies, Bsquire

Jason A. Pittman, Esquire

" McAngus Goudelock & Courie, LLC

Post. Office Box. 12519
Columbia, SC 29211 -

’sdavxes@mgclaw com

,,,,,

(Attqmeys Jor Centw'y Fiie Protédion‘,
LLC)

"

' Christina A. Bisset, Esqunire
,McAngus Goudelack & Courie, LLC
2411 North Oak Street, ‘Suite’ 401
QMyrtIe‘Beach SC'29577-3173

Christiria. bisset@mgclaw.com

+ - (Faultless Hardware; individually and
d/b/a Pamex Inc.)
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Chnstopher Adams, Esquire.
Collin$ & Lacy, -P. C. )
1330 LadyStraet, 6th Floor,

, Columbia, SC.29201

cadams@colhnsandlacy con,
(Attorneys for HGE Consulting)

Paul E. Spemy, Esquire

TyleL P. Winton, Esqulre

Carlock, Copeland: & Stair; LLP
40.Calhoun Street;:Suite 400
‘Charlestosi, SC 794071

. pspcxry@carlockcopeland com
twinton@carlockcopeland.com
(Attorneys for The Clerkley/Watlins
Group, LP). ;

E. Glenn Elliott, Esquire

Aiken, Brldges "Elliott; Tylét; &
.Saleeby, PA.

181 East Evans Strect; Suite 409

Florence; South Calolma 29506

ege@alkenbrld ges Jii

(Attorneys:for'31-W-Insillation Co. Inc.)

Joshua D. Shaw

Kéii Carter:

Turner Padget Grahatn‘and Laney RA.
1901 Main Street, 17¢h Floor
Columbid, SE-29201
dshaw@turnerpadgét.com.
KCarter@TuriierPadpet. coni ;-
(Attorrieys for Geo-Systems Deszgn &
Testing. Inc. y)

Christopher: A. ‘Majiire;, Esquire
Brent Boyd, Esquirée:

Murphy & Grantland; P:A:

Post Office Box 6648

" Columbia, SC. 29260:
cmajure@murphygrantland com
bboyd@murphygrantland.com.

(Attor neys for Mainténdnce ‘Builders
Supply, Ltd. )

Michael B. T, Wilkes, Esquire:
Ellen S. Cheek, Esqunre
Wilkes Law Firm, P.A .
127 Dunbr Stiéet, Suite 200,
Spartanburg, . SC 29306

_\mwil,kes@Wilkes‘law.cgm_
‘echeck@wilkeslaw:com -

(Attori iteys. foz Siriclair & Assocmtes)

‘Karl S, Brehmer, Esquire
‘Brown. & Brehmer

Post Office Box 7966
Columbia;-SC - 29202

karl. brehmel@blownandbrehmel com

(Attomeys for Builey Electric Company,

LLC)

Steve M. Pharr, Bsquire -

‘Phary Law; PLLC

8"W-3td St #.600

‘Winston-Salem, NC 27101
spharr@pharrlaw.com

(Atiorneys for Alenco:Inc: D/B/A Ply -

-Gem: Window Group)

Franklin J. Smith, Jr., Esquire

Richardson; Plowden, Carpenter &
‘Robiisor, P.A.
* 1900 Barnwell S‘treefc

Columbia,; SC:29201

\fsrmth@lpcrlaw com:

(Attorneys for.SCA. Engmeel i Tiié. )

Bryce W: Mowbray, 11l Esquite,
“Lovic A. Brooks, III, Esquire
Helms & Greene, LLC

1122 Lady St.; Suite 1025
Columbm SC 29201
bmowblay@helmsgleene com

: lbrooks@hchps greene.com
(Attorneys for Southwest Ironwork,:

Inc.)

WCM

March 21, 2014

Debra C. Hair
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STATE OF SOUTH CAROLINA.

COUNTY OF RICHLAND:

The ‘Gates At W1111ams~Bnce Condominium
Association And Kathatines Swmson,

) ;md1v1dually, and‘on behalfiof all othérs
‘gimilarly situated,

Plaintiffs,
vs.

DDC Construction;Inc.; Kapas1 Glass Maxt
Inc.;. DMC Consohdated Tric:; DM Builders,
Co, Inc individiaily and d/b/a The Dinerstein’
'Compames DC Developers = - Columbia
_Condos, Inc.; Columbia. Condos, Py DMC:
Developers T, Ltd.; 31-W Insulation
Cormipany, Inc.; Assocxated Concfete
‘Contractors; Inc Bailey: Eléctric Company,
1LC; C&B Uuhtxes LP; Carolina Floor
Systems, Inc.; Century Fire Protection; 'LLC;
(Cheérokee:Inc.; Coronado Stucco, LP; Cross.
‘Plains Custom T ‘ile; Inci; ‘Lowry Construction
& Framing Inc.; LTB Constructlon Inc:;
Martin Motales. Jr _Painting & Drywall LLC
Metal-Construction., Materlals Tac.:, Southwest
Tronworks, Inc:; The: Clerldey/Watkms Group,
LP; Tindall Corpm ation; Triad Pest: Control

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

Tnc.: Wyman Acoustics LEC; Alencé’ Holdmg )

Corporatmn Alenco Window GA, LLC, New’
Alenco Window, 1td.;,AWC Holding
‘Company;, -Crosby ‘Window ,Inc., fik/al
.Action WinDoot- Technology, Inc ., Geo-
Systems Design & Testmg, Tnc.; HGE
Consultmg, Inc.; Maintenance Bmlders Supply,
Lid.; SCA, Engmeels Jrc.; -Siniclair &;
Assocmte:, Iné.; Faultless, Hardware
‘1nd1v1dually and d/b/a Pamex:Inc.; T &M
Concrete, Inc.; Loveless Commelcxal ‘
,’Contractmg, Inc.; Economy Wate1ploofmg,
Inc.; BMC West Corporatlon, ‘Highway One
‘,Constructlon, Inc 1.1, Windows LLC;

)
)
)
)
)
)
)
)
)
)
)
Y

)
)
)'A
)
)
)l
)

)

IN THE, COURT OF'COMMON PLEAS
FOR THE FIFTH JUDICIAL: CIRCUIT

.CASE"NQ«. 2012-CP-40-8512

WYMAN ACOUSTICS, LLC'S

ANSWER TO SECOND AMENDED;,

‘COMPLAINT
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2
Frammg, Inc.; n/k/a Clalkwesteln Dletnch S
Building: Systcms LLC; Best Masonry-and:ts )
successor in jfiterest, OldCastleAPG; )
Headwatels,,,lnc d/b/a Best Masonry; and John' )
Doe #1:-10. )
)
)
L)

Defendants.

Defendant ’anﬁar’i:Acoust'iCS«‘LI:C?‘ (;'Wyfnan Aéoustics" or *‘Déféndantﬁ,j answers ‘the:
Association aiid Katharine Swinson, inqi_vjaumy,. and oxi behalf 'of all others siiilatly ;simated;
("I’l;i’ntiffs"),;.:as. follqws’:‘ .

1. Bach and every'-;gllegatiop of. ihe' Plaintiffs' Secofid Amended. Compldint :not
specllflcally admitted her el is. expresely denied., |

?2«: ” Defendant denies that Plamuffs are éntitled to a jury- tr1a1

FOR A Fmsrg DEFENSE AND-BY WAY OF ANSWER:
‘ (As.to Parties:and Jurisdictional Statement) :

3. Defendant admits the allegations 'in Paragraphs 1, 2,3 and 4.on, information. &1d; -

belief:

4, Paragraphs -5:and’ 6 ‘¢ontain Iégél ‘conclusions: which-do not.requiré a ie’sgoﬁser.
To thie éxtent a Tesponse ig'rggui;eﬂ:, the-allegations’ ar“edéﬁ.ied. |

5. Defendant is Without information sufficient to admit of dey tlie ‘al‘l:ég‘afipns in
Paragraphs:7 through-9'and therefofé denies sam&‘an*d,,demandsasttm proof-thereof;..

6. Defendant*is without faformation sufficient to_admit or deny. the-allegations in

Paragraphs 10 through 20.rélative. to-the corporate status-and/or operations of the exititics and

‘therefore denies: same and ‘demands ‘strict proof thereof. However, Defendant: admits: onily. S0
2
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« mtich of Palagxaphs 10 through 20: as. allege that DDC Constmctmn Inc was the general.
“"'contlactor of ‘thie project and: that :Columbia Condos LP was. thés owner/developer of, the
project: Further, Defendant incorporates the responses of ‘the entities identified in Paragfaphs:
10 through 20 by, reference.

T Defendant is ‘without information: sufficient to’ admit or deny the. aillo'gations in

Pardgraphs 21 through 38 and 40 though 55 and therefore denics same and demands strict
,:p‘r,oo‘jf_,;thereof. | | A'
‘ 8. ’Defenaagg’g adinitsionly. s‘o;ﬁiﬁéhzofiiﬁai-agragh 39 ?as;giuegeg "Defendant: peforitied
certain tiash Yooms diywallhand steel studs work at The. Gates. Answering further, Defendant
- admits;it is a Limited ‘Ijiébil’i;cy- Compé‘ﬁy"~organized and‘cxi\sﬁg‘gi under-the:laws of theState; of
South Carolina. All'other allcgatlons contauled in Paragraph 39 e demed

9. The allegatioris. of Paragraphs 56, through:58; requne no response T6.the: extent
a response is wqmred the allegations are denied. |

10. In answering Paragraph 59, Defendant admlts it is subject to! the jurisdiction of
the: Court but is without sufficiefit JAiiowledge ‘or information fo admit:or: deny that s other
iD\eféiidéiit's";a‘ré"sobjec't to the Court's jurisdiction;: andrihﬁs‘,-:deﬁies the same.

.  (As'to Factual Allegations)

11.  Defendaiit admits the;auega@ns;,m Patigraph 60-on information and belief.

12 Defendant-dénies the ﬁlloggtionoz in Paragraphs 61 thfough 64, and 'gpécificialilyz
derﬁé.sfﬁthe, existence -of and \res.ponsibilit}"'("- for any, alleged deficiencics and/or- failed repair
atternpts. | - . .

T

13.  The:allegations of Patagraph 65 ‘calls for a. legal conclusion to “Which o

- fésponse. is required. However, ‘in the utmost: catition, Defendant denics the: allegations set:

ROA_00540

LA RS WO S0 e



forth therein.y

.5 .14, < - Defendant: denies:ther'allegations -in Paragraphs 66 through:70. Amswering '-

- » further} elements of?Paréggﬁ‘eip}Ls 66 through 70 calls for.a legal conc_;lusion(fo--Whi“c:;:h'gHO'fe’S“pdﬁée
~+ +'is required: To the éxtent a résponse .iSTreqﬁi‘r'cd, the allegations.are denied, '.
/‘ . (As tof"Ci’ass*Actiony;&llegz/zﬁ(ihs)
15.. . Defendant deniesthe allegatlons in Paragl aphs 71 thlough 80 and. opposes the
x cexluﬁcatmn of a- class in:this matter., Answelmg further, Defendant asserts that Plaintiff and .
zill pntati\ie“ clags mefibers-Have waived any right they may‘ have had to*::prqgg:@@zq‘s{ a-class in.
this matter . | o | ’

. 16, Defendcmt denies the- allegations in Paraglaphs 81 through 85 and opposes all

- L
relief sought the; ein.
. FOR-A FIRST-CAUSE OF ACTION .
(N eghgence/ Gross Negligence as to All Dcfcnéants)

17, Answermg Palagraph 86,. Defendant mcorpmates by 1efcrence thc precedmg

+ .. Paragraphs of its Aniswer as. 1f repeated verbatim‘v herem

18.. 'The allegamons in Paragraph 87 call for a legal concluemn 10! Wthh no response

s 1equned However, i the. Atmost cautlon Wyman Acous‘ucs demes the allegatmns of

Paragraph 87 and demands strictproof thereof

19, Defendant demes the: allegations in Paragraphs 88 through 90, mcludmg all

+

subpalts thereof, dnd opposes all rehef sought therein, | y

FOR A SECOND CAUSE OF ACTION
- (Breach of Warranty as to- all Defendantg} ‘

20, -Answering ‘Paragraph-91, Defendarit incorporates by reference’ the preceding:

4
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‘Paragraphs of its Answer as if repeated verbatim herein.
21. “Paragl'aphs 92 and 93 contain legal conclusions which: require:no- response: -

. However, in the utmiost caution ‘Wymiti, Acoustics denies the allegations: of these Paragraphs

and demands sttict proof thereof!
22. Defendant desies ‘tli’e%;aliega‘tibnsv inAI;argg:rjz}phs, 94 and 96 and opposes all relief
sought therein. \
FOR A’ THIRD CAUSE OF ACTION

(Stmct Liability in Tort S.C. Code Amn, § 15-73-10 et'seq. as to Mauufacm:tmg and/or
Supphcr Defendants) ,

23.  Answering Paragraph 97, Defendant incorporates by reference the precediﬁg
‘Paragraphs ofits Answer as if repeated verbatim herein,

2%, Defendant is without sufficient jnformation. or belief: to -admit .or défly the

allegafibns in Paragraphs 98 through 110 to-the e)it“ent;'they 'r{élaté,étﬁé,’othér Manufacturer and/or

1

denies any. such allegauons and demands smct proof - thereof Answermg fmther, Defendant

states that it p1ov1ded only hn:uted i ash rooms drywall and steel studs work at The (Jates and,

has.no: knowledge of and is not hablc for w01k pe1formed by or, supphes pr0v1ded by any other

‘ enmy on the ploject Defendant ﬁuther denies<any allegations: related to defects in or dmnages
resulting from its limited uash ‘rooms drywall and steel studs woxk at The Gates All
~1emammg allegatlons of Paxagraphs 98 through 110 are. denied.

25. Dafendam demes that Plamtlffs are cntxtled to. any of the 1ehef sought in the

WHEREFORE clause against i,

FOR A SECOND DEFENSE

26,  Plaintiffs’ Second Amendeéd Complaint: fails to state i claim against Defsndant
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up_on»’-\;’vméhsreﬁef may be granted, and; ﬂ)’grefgjr@ the ‘Second Amend‘ed‘(jompfé‘iﬁt' éﬁoﬁfdfbe
dismissed against:this Defendant pursuant to South Carolina Rulg.of Civil Procedure 12(b)(6).

FOR A THIRD DEFENSE

27. Plaintiffs' claims may be. barred as a result of tﬁelrfaﬂure to take: such

reasonable actions as:fiecgssary to mitigate their.damages as réquired by South*Carolina Taw:

FOR A FOURTH DEFENSE.

28.  Plaintiffs' ‘claims -against Defendant: are batred, -in ‘whole ¢ in pait, by fhe
doctrine of equitablé estoppel.. |

FOR A FIFTH DEFENSE

, 2:9\.. '“Dgfe}gdgnt‘zasséft‘.thatiPl\afntiffs‘A damages, if any, were not due- to-or ‘caused by
any act: ‘(')’fyf'(‘)frﬁ's'g‘iiov]i hon;the{paﬁt? of this Defendant, but wete rather- due 1. and’ "c‘iz’ivusejé};by&_‘thc_,
" contsibuting, concurring, iftetvéing and/or superseding fault; acts:or :,c;miSSfijons of a person or
persons over whom Defendant-had no ‘control; ‘Defendaiit’ pleads such conduct.of others as a
cé;hpic‘gt; dgf\ené;iito,:élliéléim\s in this action.

FOR A SIXTH DEFENSE

30.  Défefidant asserts that Plaintiffs" claims-against it may. be k;@rred\‘by?tﬁe}défeﬁse’sﬁ;

of Taclies; miistake, preemption, :release, Waiver, fatification, :estoppel, unclean hands, statite:

of litnitatioris and/or any other defense thai may be :available upon discovery. of additional”

information during the péndeticy. of this action.

FOR A SEVENTH DEFENSE

31,  Plaintiffs are not eititled 10 4 award of punitive damages because such damages
Violate the Fifth and Fourteenth Amendmeits-of ‘the United Stateés. Constitution and Article I,
Section.3 of the South Carolina Constitution in that;
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e the judiciary’s ability to coirect a pumtwe damage award at the appellate levél
only upon a ﬁndmg of pass1on prejudice, ot caprice. is ijnconsistent with due
process, gumantees

s ‘any award of pumtwe damages scwmg a compensatory “function is inconsistent.

with due process guarantees;;

» to the extent an award of punmve damages:is. excesswe such award v1olates due,

process guarantees;

° the jury’s unfettered, pOWCl 0 award pumtwe damages in any,. amount it chooses,
is Wholly dev01d of ‘meaningful standards-and is inconsistent- with due progess

j guarautees :
e even if it could be: argued that-a standard’ 'govemiﬁg {impositiofi. of punitive.

damages exists, the standard is void- for vagueness;: :and’

° ‘the Plaintiffs" clauns for: punitive damages violates the Dué Process- Clause and
the Eqpal. Protection ‘Clause-of the Fourteenth Aivendment of*the United States
Constitution: and Article-I; Section 3 of the South Carolina Constitution in that
the ‘amount, of :punitive damage is based upon- the wealth and status of
Defendant. '

FOR AN EIGHTH DEFENSE
82 Wit respect to: Plaintiffs" claim for: punitive damages; Defendant incoipér‘étéé?

by reference any .and all statiifes: of limitations regardmg fhe; determination and/or

America.v, Gore, 517 U.8. 559 (1996);: Cooge'_r: Indyistries, Bic, v- ,Leatherquz Tool Group;

Inc.,-532 U.S. 42,4;(209;),@;1;1.,,syate;zrqyn‘::Mu:&dz.Au"tb‘iﬁdlfize Inis. “Co. v: Camipbell, 538°U.S.

408 (2003).

FOR A NINTH DEFENSE

33, Defendant would show: it was not the seller of the condominium units, o the.

developer of the project dnd therefore; Plaintiffs may wot ‘recover on ‘warranty. nor can

Defendant be lizble for any claims of individual unit oWnérs.

B3
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 FOR A TENTH DEFENSE

34, Plaintiffs’ ,cléi‘m‘sg_shquldibiﬁ‘: disinissed for faifure to nam’ef'indi;s‘pe‘nsaﬁlc paﬁ_i»es‘.f

[FOR AN ELEVENTH DEFENSE

35.  Defendant incorporates by referénce dny affirmative defense raised by: any: other
Defendant iri this action..

FOR A TWELFTH BEFENSE

36, To thé extent Plaintiffs’ allegations based: on .contract; arid Watranty aré

applicable in'this-case;; they bar Plaiiitiffs! ‘negligence claims.

FOR A'THIRTEENTH DEFENSE
37.  Defendant would show. that the aliqg;ag class members. did not have any
- relationship With Wymian Accustics nor is there any typicality or commonality. 4§ related tothe
dction or acts Q,nyrr;anAcogsch and tﬁﬁ?,‘ Wyman Acoustics is 1iot7a ;p;opﬁ;x;;parix inany
alleged class actlon | |

FOR:A FOURTEENTH DEFENSE

e

38.  Défendarit, Wwonld' show that it used .competent and qualified: ‘éntities and;
individuals fo;conduct inspections of the construction,.and thus, ifs actions werereasonable-and:
néithér megligent nor: ganSély' negligent, ‘and’ thus, any- claini*for ~;pun{£ive: damages $hould be;

‘denjed..

TFOR:A FIFTEENTH DEFENSE

laintiffs® claims should be-dismissed because of:disclaimers.and:other defenses

. specifically’provided in:the Master Deed.

- FOR A SIXTEENTH DEFENSE

40, ngféndaﬁt has mot had i .opportunity to conducta sufficientinvéstigation or to:

8
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engage. in: adequate: __di;seovei‘y: touchirig; on the circumstances of the Plaintiffs! allegatiorss.
Defendant ‘iterids {0 .act promptly to inform itself as fo. the pertinent facts and. prevailing
'ei'reifni’Stances /‘surroundi’n’g* atiy teported injury or damiage to the Plaintiffs as alleged in the:
Second Amended Complamt and liereby gives: notice: of-its }ﬁtéht’ to assert: any -further.
afﬁgmggiyerdefenses that this mfmmauon—gathelmg process: may: indicate is supported. by fact(
:ahd‘iiﬁw-. fDefendauf*‘tlyusa-eX'li'r'essl‘yaass‘erﬁ,s,, each: of the. defénses required by S.C. R. ‘Civ..P..8,

and reserves ifs: ught tosamend. this Answer to assert further allegations in suppoit of any such-

s

defenses as. requned by thie Riiles of Civil Procedure.

JFOR A SEVENTEENTH DFFENSE

41,  Plaintiffs ‘have. faﬂed ‘fo, comply” with. the ternis ‘and condmons of Thie South

Calolma ‘Notice: and- Opportumty to Cure Construcﬁon Dwelling Défects Act, S.C,; Code Ann: .

§4O 59-810;: therefore, P1a1nt1ffs claims should-be: disinissed or:are subject to-being stayed.

. FOR AN'EIGHTEENTH DEFENSE
42.. :Defendant would show that:its interests are diverse from; and dissimilar o, the
interests of’ the: aueged developer designer arid conftactor-and. denies DC Cve'n'desfi’s;,vqr should

‘be considered; amalgamated with: ‘any other.. Defendant nthis mattm

FOR A NINETEENTH | DEFENSE

43, Defendant denies it has ever done business as. "The Dinerstein Compames "and -

as such any suchreference should be dlsrmssed asto it,

FOR A TWENTIETH DEFENSE

. 44,  Plaintiffs have failed to comply with the terms and conditions of The: South

Carolina Notice atid Opportunity to Cure Construction Dwelling Defects Act, SC . Code: Amn..

§40-59-810; thérefore; Plamtxffs claims should be dzsmlssed 0T are subject to being: stayed

,9'
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~ FOR A TWENTY-FIRST DEFENSE .

*45.  Plaintiffs haye.waived their right to a jury trial.

FOR A TWENTY-SECOND DEFENSE

46. Plaintiffs and all putaﬁvé :class members have waived. their ‘Arihgh‘t"fo prbcced the
class action mode of trial.

FOR A TWENTY-THIRD DEFENSE

\
47. . Defendant is entitled to a set-off for any amounts. recovered ielited to the

“alleged construction defects at issue from any, other source by, Plaintiffs.

FOR A TWENTY—FO’{H{'IH DEFENSE

. 48; Defendant 18 entitled 1o an. allccatmn of fault as:to; cach cause of action and each

element of damag'e'clgimed by Plalgt;f@ o

WHEREFORE, having fully answered the Second Amended Complaint of the

Plaintiffs, Defendant p‘x‘féy,s,ﬂ;aﬁ: {He. Secorid -Anjended “Complaint be dismissed with prejudice
and for such other and fﬁftHErf<réIieff as this Honorable Courf may-deem justsand,,pmper.

NELSON MULLINS RILEY & SCARBOROUGH LLP

e 2T N
HowaldA VaoDine, I, SC Ba1 No.- 009818

E-Mail: howard. vandine@nelsohpmiling, com:

-.ErlkT Norton, SC-Bar No: 73860:

:E-Mall er:k norton@nelsomnuﬂms com.

Tara C. Sulhvan, SC.Bar No. 79806

B-Mail: tara. sullivan@nelsonmullins. cot
1320 Main Street / 17th Floor’

;Post Office Box 11070 (29211-1070)
Colurabia, SC 29201

(§03) 799-2000

_ ' Attorneys for Wytan Acoustics LLC
Columbia, South Carolina. :
March 21, 2014.
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- CERTIFICATE OF SERVICE
1, the undersigned, of the law offices of Nelson Mullins Riley &

Scarborough LLP, attorneys for Deferidant, Wyman’ Acoustics, LLC, do hereby certify

that T have served all counsel m this action with copy ‘of the document(s) hereinbelow

specified:

Document(s):

Wyman Acoustics, I;LC'S Answer to Second Amended Complaitit

Counsel Served (via émail: and. US:Mail to Counsel for Plamtz_ﬁs and email

orzly to all other. counsel)

. Justin- O'Toole Lucey, Esquirc
Stephanie D. Drawdy, Esquire
Justin O'Toole Lucey, P.A.
Post Office Box 806

Mt, Pleasant, SC 29465-0806
]lncey@lucey—law com
sdrawdy@lucey-law,com
(Attorneys for Plaintiffs)

Christopher A. Majure, Esqhire .
Brent Boyd, Esquire - ‘
Murphy & Grantland, P:A.

Post Office Box 6648

<%« Columbia, SC 29260

cmajure@murphygrantland.com
bboyd@murphygranﬂand com. \
(Attorneys for Kapasi: Glass Mart, Inc.)

N. Ward Lambert, Esquire
Harper, Lambert & Brown, P.A.
Post Office Box 908

Greenvﬂle/ SC 29602
‘wlambert@hlblegal.com

_ (Attorneys for Tindall Corporation)

Mark D, Cauthen, Bsquire
“TemusC, Miles, Ir., Esquire =5,
McKay, Cauthen, Settana & Stubley, ,;E,A,
‘Post Ofﬁce Drawer 7217 e

o4

R RITA

EHd 12

Columbia, SC 29202

‘mcauthen@mekayfirm.com

tmiles@mckayfirm.com =~
(Attorieys for Kapasi. Glass Man‘ Inc:) ,

Sterling G. Davies, Esqulre

Jason A. Pittman, Esquire

McAngus Goudelock:& Courie, LLC -
Post Office Box 125 19

Columbia, SC. 29211
sdawes@mgdaw com,

Jason. mttman@mgclaw com

~ (Attorneys for Century.Fire I’rotectzon, ,

LLC)

‘ Christina A. Blsset Esquire

McAngus | Goudelock & Courie, 1LLC
2411 Noith Oak:Street, Suite 401

- Myrtle Beach, SC 29577-3173

Christina bisset@mgclaw.com
(Faultless Hardware, mdxvzdually and
d/b/a Pamex Inc.) ‘
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- Christophier Adams, Esquire
Collins & Lacy; P: €:

1330 Lady: Street, 6t Floor

:Columbla SC 29201
.cadams@collmsandlacy'; com

(Attorneys for HGE Consulting)

" Paul E Sperry, Esquire

Tyler'P. Winton,, Esquue
Carlock, Copeland& :Stair; LLP.
40 Calhoun Street, Suite:400-
Charleston, :SC 29401

~psperry@callockco_pelandtcpm l
twinton@carlockcopeland: com:

(Attorneys for The Clerkley/Watkins
Group; LP) . )

E. Glenn Elliott, Esquire -

Aiken, Bridges, Elliott, Tyler; &
Saleeby, PA..

181 East Evans Street, Sulte 409

Florence,; South Carolina 29506

ege@aikenbridges.com

{Attorneys for 31-W Inisilation Co. Tric.)

Joshua D, Shaw

Ken Carter’
Turner Padget Gréham and’ Laney P. A

1901 Main Street, 17th Floor

‘Columbia, ‘SC' 29201
;dshaw@mmerpadget com’

KCalter@'IhrnerPadget com.

(Attor neys Jor Geo—Systems Deszgn &.
Testing. Inc.)

Christopher A. Majure, Esquite
Brent Boyd, Esquite -

Murphy & Grantland, P A

- Post Ofﬁce Box. 6648

Columbia, SC 29260
cmajure@imirphiygrantland.com
bboyd@murphygrantland com
(Attorneys for Maintenarice Builders.
Supply,. Ltd. )

&

Michael B. T. Wilkes, Esquire:
Ellen S. Cheek Esqune

_ Wilkes Law Firmi, P.A.
‘127 Dunbar’ StLeet Suite: 200

Spartanburg, SC 29306
mwilkes@wilkeslaw.com
echeek@wilkeslaw.com.
(Attorneys for Sinclair & Associates)

Katl S. Brehmer, E;q'ﬁ'irc\

* Brown & Brehmer

Post Office-Box 7966

Colunibia, SC. 29202,

ke, brehmer@btownandbrelmer.com
(Attorneys for Bailey Electric Company,

LLC)

Steve M. Pharr, Esquife
Pharr; Law, PILC
8 W3rd St:# 600

" ‘Winston-Salem,-NC 5710]:

spharr@phan law.,comi

_ (Attomeys for Aléiico Inc . D/B/A: Ply

Geiti, W"ndow Group)

Franklisi J.. /Sriith, JE., Esqu1re
Richardson, Plowden, Calpenter &
Robinson; P.A.

1900 Barnwell Street

Columbia, SC 29201
fsmlth@rpcﬂaw com. -

(Attameys for. SCA: Engmeers, Inc. )

Bryce W. Mowbray, 11, Esquue
Lovic A. Brooks; 111, Esqulre
Helms & Greene; LLC s
1122 Lady St;, Siiite 1025
‘Columbia, -SC;29201.
bmowblay@helmsgrecne cont .
lblooks@helmsgreene com.

(Attorneys for Southwesthlronwork,r
Inc.) 4

‘Match 21, 2014

Debia C. Hair
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PRESE R

- STATE.OF SOUTH CAROLINA. IN'THE €OURT OF COMMON PLEAS.
o - FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND
: CASE NO. 2012-CP-40-8512

4

The Gates At Williams-Brice- Condomfnii;m
. Association And Katharine'Swinson;
individually, and oti.behalf of all others
‘.’snmlarly 31tuatcd

. Plainfiffs,

" “ DME BUILDERS:CO.; INC.'S

ANSWER TO SECOND AMENDED
COMPLAINT

Vs,

)

)
N

).
):
)

)

)

)

)
DDC Constructlon Inc,; Kapasi Glass Mart, )
Tnc.; DMC: Consohdatcd Inc.;"DMC Buildérs, )
Co. Inc individually and- d/b/a The Dinerstein. )
Compames DC Developers - Coliimbia )
Condos, Tric.; Colimbia Condos, LP; DMC )
DevelopersI Ltd.; 31-W Insulation: ).
Company, Inc.; Assoc1ated Coriciete, ).
Contractors;. Inc.; Bailey Eleciric:Company; ):
ILC: C&B Ut111tles 'LP; Garolina’Floor . )
Systems -Inc. fCentury Fire Protection; LLC;:  ):
Cherokee Inc.; Coronado-Stucco; LP; Cross: - )
‘Plains Custom Tile, Inc.; Lowry COHStI‘llCth;l“ )
& Frammg Inc.; ETB Constructlon Inc.; )
Martin.Morales Jr Painting: & Drywall LLC )
‘Meétal Construction Materials, Inc.; .Southwest - )
Tronworks, Tnc.; The Cle1kleyIWatkms Group, )
LP; Tindall Corporauon Triad Pest-Control, )
Tne.;, . Wyman Acoustics LLC; Alenco: Holding )
) Corporatlon Alenco Window -GA; LLC, New ).
Alenco Window, Ltd:; AWE Holding )
“Company; -Crosby Window, Inc., f/k/a/. ).
JAction WinDoor ‘Technology, Inc i zGrf:o- )
Systems ‘Design & Testing} Inc.; HGE )
Consultmg, Tric.; Maintenarice’ Bmldels Supply, )
- Lid; SCA Engmeers, Inc:; Sinclair & )
)

)

)

)

)

)

Assoc1ates Inc.: Faultless’ Hardware
individually-and d/b/a Pamex Inc.; T &M -
‘Concrete, Inc.; Loveless Commercial
‘Contracting, Inc.; Economy Waterprooﬁng,

© Inc.; BMC West Corporanon Highway One
Constructlon Inc J.I. Windows LLC;
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Dietrich Industries, Inc., a/kia Diefrich Metal )
Framing, Inc., w/k/a Clarkwestem ‘Dietrich )
Building SYSfems LLC; Best:-Masonry and its )
successor in interest, OldCastleAPG;: )
Headwaters, Inc. d/b/a Best:Masonry; and John. )
Doe #1-10. s : ).
)
)
)

lIA)efendants‘;.

. 'DMC Builders Co., Inc., improperly identified as DMC Builders Co. Tric. ‘individually

and d/b/a The IjinerSt‘eirf ffi;dmpaﬁies, z(f'f,DMC‘ Builders™ or "'"'Dcfendanﬁ,")¥ answers:the iS@(;OI.,lil

Amended Complamt of . Plamtlffs ‘The Gates at: Wﬂhams—Bnee Condominium Association and:

’Katharme Swinson, md1v1dually, and on ‘behalf-of all-others similarly 31tuated (" Plaintiffs "),

follows:

v’

1. Baeh aiid ‘every allegation of the Plaintiffs' Second Atended Complaint ‘ot

spemﬁcally admitted hereiti i§ expressly denied.

2. Defendant is not subject to jurisdiction of ﬂ'llS Court-and expressly . reserves and

refuses to waive anyesarguments ;;r,elated- to, lack “of jurisdiction and proper ~se‘rrx'liiee‘_. Plhiﬁfi'ffs_"

claims against Defendant: therefére shofild be dismissed puirsiait to S; C.R.Civ. P. 12(b)(2),

12(b)(4) and 12(b)(5), and Afiirther responses below. are made solely ‘out of an abundance of
rcauuon expressly reservmg and refusmg to waive any’ defenses:as io Jur1sd1cnon or service.

3. Defendant d_emes that Plaintiff i \,13(1 'enuded; to a Jury trial jvand‘f- demands a bencfl‘
trial. -

FOR A FIRST DEFENSE AND BY WAY OF ANSWER
(As-to Parties and Jurisdictional Statenient)

5 Paragraphs~,,5 and 6 contain legal \conclilsigns\ :wlii’eht do not require:a response.
2
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To tlie extent a response is required, the allegations are-denied.

6. Defendant:is without information sufficient fo admit or deny the zi‘llegationS‘ m
Paragraphs 7 through 9 and: therefore denies same‘and demands strict proof thereof,
7. Defendant adrits the allegations:in Paragraphs’ 10 and 11.

8. Inanswering Paragraph 12, Defendant admnits onlythat DMC Buiiders Co. , Tnc:

is'a corporation organized and existing under the‘laws of Texas. Defendant denies that it does

business:as the Dinerstein Companies, as:alleged:

9. Answering: Paragraph 13, :.Defendant admits: that DC i)eveloper“s}:iCblumbia

Condos; Inc. is a Texas Corporation atd the Geiieral pactier of Colubia Condos, LP.

10.  Deféndant denies. fhe allegations of Paragraph 14 in: that Colambia Cotidos, TP
is’a limited partnership and not‘a corporation.
11, Defendant-admits; on information and belief; the allééaﬁgns of Paragraph 15..

12.  Defendaiit denies ttie allegations of Paragraphs 16 through 20.

ié. Défendant 1s ‘without ‘information 'sii’fﬁ@ieﬂt»f to -admit or dény the alleg;aﬁtsﬁ§ 4n.
iﬁa%égraphs: 21 r;hréag’h‘ 55 irelative. to the corpotate status of the, referericed ‘entities and
thetefore denies’ssarme and, demiands strict ‘proof thereof. However, Defendant; admits:‘'on
information and- belief that some may have ;grékiigled Iabor éndZOr ‘materials for TheGates

Project and were subcontractors ‘or suppliers of DDPC Construction, Inc. or :its sitb=

Py

~

.Subcontractors. : o

14.  Defeiidant is withiout knowledge sufficient to form: a/béiief:as;ifo the: truth of the

&

allegations of Paragraphs 56 and 57 and denies the;same:

15.  The allégations of Paragraph 58 féquire rio respoiise. To the extent 4 response

is réquired, the allegations ate denied.
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‘16. In adswering Paragraph 59, Defendant denies it ‘is subjectto. this Gourt's
jurisdiction.. Defendant is ’withbut' sufficient l@.qwl,ctigc., or information to'admit or deny that
the other Defendants are subjectto the Court's jurisdiction, and 'thus; denies the sate:

- "  (As to Factiial Allegations)
17, D’efendént;adn';itSsthé“éI‘Ié‘g"étit‘ins? in Paragraph 60 on' infbrﬁiaﬁoriﬁna;t.iéii(ef.

18.  Defendant detiies the aﬁéggtidns“itrQParagrablis 61 .tﬂrough 64 asithey relate to it,
and Sﬁééificﬁﬁy denies the existence, of and, responsibility for any alleged 'di:ﬁtzié#ciéa and/or,
;félilcd repair attempts. -

| 19:  The allegations of Paragraphs, 65 call for a ‘fflcgal conclusion ﬁ?/ ‘whichi 10
response is Teqiired. r'iHOWé\'feri;l in. the ‘utinost caution, si'),éféﬁdant specifically: dendes: ffhe-
allegatioris sét forth therein. |

20; Defendant dénies(lthej- ‘allegations. in Paragraphs 66 through 70. Apswering -
‘further, elements of Paragraplis 66 thxough 70calls for a légal conclusion to which'no, reSpgnse
“is required. To the extenta response is requited; the-allegations ave denied.

(Asto ‘Class Ac’tibﬁ;Allégaitith)’:

21. ,quendantz-dénies the allégations iti. Paragraphis 71 through 80 as they relateitd it
and opposes the certification: of a.class’in this matter. Answering further, Defendant §tatcs>;tha"t2f
‘Plaintiffs and all putative class ‘menibers Have ‘waived: their rightto proceed: as a class’in; this
matter. -

(As'to Estoppel from Pleading and: ffqlﬁné oﬁApplicaliié Statute of Limitations)

22, Defendant deniés the ﬁ]ﬁlé"gfaitiﬁiﬁéz ifi Paragraphs 81 thfoﬁg}i' 85 and opposes 4l

felief sought therein.

ROA_00553



PR S

.. FORAFIRST CAUSE OF ACTION -
(Neghgence/Gross Neghgence as to All Defendants)

© 23: 7 Answering Paragraph- ‘86;. Defendant mcorporates by. reference: the precedmg

“f;l?,a,ragraphs -of its Answer as if »repcated~‘verbatun"herem'.

.24, - - Thie allegations in‘}?.a‘ragraph%ﬁ)’i call fot'a legal conclusion to which'no response

' i§ fequiréd. However, in the utmost. caution: Defendant denies the allegations of Paragraphs87

“and démandsstrict proof thereof:.

© 25. . Defendant denies the 4llegations‘in Paragraphs 88 through 90 as they relate to it,
including-all subparts thereof, &nd opposes-all relief sought therein.. |

: 'FOR A 'SECOND.CAUSE OF ACTION, -
) (Breach.of Warranty: as to-all Defendants)

.26,  Ansiwering Paragiaph 91, Deferidant fncorporates by refererice the preceding
Patégraplis. of its Answer-as if repeatéd Verhatiiri- herein..

. 27.  Paragraphs 92 and 93 contain legal conclusiops: ‘which require mo response:

However, in the utmost caution Defendant dénies. the: ‘allegations of these: Paragraphs and

demands strict proof-thereof:.

;Z‘éi,; ‘Deéfendant denies that:it issued any ‘Warranty -on The Gates _ €xpress Of implied;

‘ and. therefore denies ‘the allegatlons in Paragraphs 94 through 96 and opposes all'relief sought;

therein.

: FOR A THIRD CAUSE.OF ACTION
(Strlct Llablhty in Tort: S.C. Code-Ann, § 15-73:10 et seq. as-to: Manufacturmg and/or
: Suppher Defendarits) -

- 29 Answering Paragiaph 97, Defendart ificorporates by reference the preceding

Paragiaphis 6fits’ Answer: ds if repeated verbatim herein.

30. ‘The:allegationsin Paragraphs 98 through 110.are not directed at.this Defendant,.
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and therefore, 0o response is tequired. To the extent a response j‘i\s;;‘reqﬁif.?ds Defendant is
without mfbrmation» sufficient to-admit;or‘deny: the allegations a\n‘d,th;e;eﬁ%? denies Saine and
demiands strict proof thereof:: |

3‘1} Defendant denies. that: Plaintiffs afe" eiititled to any .of the relief sought. in the

WHEREFORE ¢lause against it.

FOR A SECOND DEFENSE

33, Plaintiffs' Second Amended Complaint fails tostate a claim against Defendant

 upon which relief may be granted;, and therefore the Second Amended Coiiplaint should be:

dismissed against this Defendant pursuant o South. Carolina Riile of:Civil Procedure 12(b)(6).

'FOR A THIRD DEFENSE
33, /Plaintiffs! claifas may be barred as 4. result of it failure to take such
reasonable actions asmécessary to-fiiitigate their damages ds requited by South Carolina law'

'FOR A FOURTH DEFENSE

34.  Plaintiffs" ¢laims against. Defendant ate barred, in whole: or in, part, by the
doctrine.of equitable estoppel.

FOR A FIFTH DERENSE, : '

35.  Defendant asserf that Plaintiffs' damages, if-any; were not dug to.ot' cauged by

any act’ or omission on. the-part of. this Deféndant, but wefe: rathér due to-and caused: by the

.contributing, concurring, intérvening and/cr superseding fault, dets of. omissions of a‘person.or-

persons. over whom Defendant fiad.iio conirol, Defendant pleads such conduct of others as a.

complete defense to all claims:in this action.
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36.

o~

‘FOR A SIXTH DEFENSE

Defendau;;as‘serts'?that Plaititiffs claims dgainist it may be batred By the defenses

* of laches, mistake, preemption, felease, waiver;. fatification,. estoppel, unclean hands, statute

- of limitations: and/or any thhér; defense ‘that may’ be available upon ‘discovery of additional

37.

FOR A SEVENTH. DEFENSE

_ Plaintiff is not @ntit1¢d‘ to'an award:of punitive-damages because' such' damages

‘violate the Fifth and’ Foirteenth Atnéridoents of thie United Statés Constitution and Axticle I,

“Section 3 of the South:Carolina Constitutior in that>

38,

by reference auyf? and :all statutes of li‘mit'ations regarding the determipation 4and/or ‘

- the: Judlcmry § ablhty to :correct. a pumtlve damage award at the. appellate Ieveél
. only upon 4 finding: of’ passioi; prejudlce OF* capnce is 1ncon31stent with due

process guarantees;

S

any award of pumtlve damages servingsa compensatory function is: inconsistent’

~~~~~~

. :tothe extent an award of pum’uve damages 1s; excesswe ‘such award viclates due

process guarantees

‘.);I

‘ the Jury s unfettered. ‘power to. award pumtlve damages inl ahy amotint it: chooses

is Wholly dev01d of meamngful stanidards and is inconsistent with ;due process
guarantees; .

| evern. 1f it: could. Be: argued ‘hat a standard govermng 1mpos1t10n of punmve

damdges.exists, the. standard is void. for VAgueness;, and

ihe’ Plamtlffs claims: for punitive: damages violates the Due: Process: Clause and

the Equal. Protection Clause: of the Fourteenth Amendment. of the United' States
Constitution: afid. Afticlé. I, Seétion” 3 .of the South Carolma Constitution i that

the amotint of pumitivé damage is based upoii ‘the ‘Wealth: and. status ‘of .

Defendant

FOR AN EIGHIH DEFENSE

With respect to Plaintiffs’ claim for punitive: damages, Defendant. incorporates
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enforceablhty of punitive damage awards which. drose in ‘the decxslons of BMW of North!

3y

America v. Gore 517 U.S. 559 (1996),. Cooper Industries, Inc. v.. Leatherman. Tool. Group;
"~ Inc.,.532 U.S. 424 (2001), and State Farm Mw.ual&z:l@zqm@lzzzg.lns. Co:- v: - Campbell; 538 U.S.
408 (2003). |

FOR A NINTH DEFENSE,

39.. pefendén“t.,-\;xgould: show it ‘was 00t the seller of the condominiiim urits of the;

developet of the: projéct -and therefore Plaintiffs may ot tecover on Wwartanty mor can

Defendant be liable for any claims of individual unit owners.,

FOR A TENTH DEFENSE

- 40, - _'Pf'I;:Aii‘ntiffs?,’'T claims sﬁo"uldf bc'diswmissgi;i.fhox failure to'name; indispensable parties.

'FOR AN ELEVENTH DEFENSE

,,,,,

41, - Defendant incorporates; by reference: any affirmative dcfense ralsed by ‘any. other
Dcfenglént in this.action.:

'FOR A TWELFTH DEFENSE

42. To the extent u{Piﬂa_igjdffzs\' allégations based on contract. and warranty are
applicable in this case,/théy bar Plaintiffs’ negligence claims.

FOR A THIRTEENTH DEFENSE

P

43,  Defendant would show that the -alleged class menibers did not have: any

relationship with DC Condos nor is there any typicality or commonality as related to the attioii.

or.acts of Defendan, and'thus, DC Condos-is:not a proper-party viﬁ'zi‘n“y?lall'eg;c‘dxéi‘a’s’s%z'iét"i“‘dﬁ.

FOR A FOURTEENTH DEFENSE.
44.  Defendant wiould. show ‘that ‘it: was; fiot inxzolv:éd.. in the gdési’gn, development,
cﬁnstiuctioﬁ;'ﬁrfsélejiof The Gates: Project-and.all claims as to, it*:shéuid be denied.
8
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FOR A FIFTEENTH DEFENSE -

45.  Plaintiffs' claims should be dismissed because of disclaimers ‘and.other defenses
specifically provided-in the Master Deed or other contractual agreements..

FOR A 'SIXTEENTH DEFENSE

46.  Defendant has not-had an opportunity to conduct a sufficient investigation 0t to

engage m adequate discdvei;y touciiiﬁg‘; i the circiistances of the ‘Plaintiffs' allegaticiis.
Defendant intends to act ‘p'fb"@ii‘fztly to: infofm _itself as' to ‘the pertifient: facts Van‘d’ ‘?rév‘ziiling
circumstances surrounding any\ reported’ injury or :damage to- the- Plaintiffs .as- alleged 'in ‘the
Complaint and hereby _'gi\{,esi nouceof its infent to-assert-any. further affirmative defenses. that

this information-gathering process: may indicate is, supported by fact and law,. Defendart thils

expressly. asserts each of thé defénises tequired by S.C. R. Civ. P. 8, idnd féserves. its right to

ariiend this Answer to assert furthier allégations in sipport.of any ‘such defenses as required by

the Rules of Civil Procedue.

FOR'A SEVENTEENTH DEFENSE -

47. ‘Defendant would show-that'it did not take part in the construction of tllis.;l?“rgjéét}

»

nor was it licensed as a builder in:the; State of South Carolina and therefore is ot liable fof 4y’

alleged deficiencies:in the construction.

FOR A EIGHTEENTH DEFENSE

48. ‘Defendant would show that ii§'interests are.diversé from, and dissimilar to, the:

interests of the alleged developer, designer-and contracfor and denies: DC Condos. s, or, should

be considered, amalgamated with any other Deféndant in this matter;.

FORA NINETEENTH DEFENSE

49.  Defendant denies' it has ever done: biisiness as. "The:Dinerstein Coripanies” and,

o
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as such any such reference should be dismissed as‘to it.

FOR A TWENTIETH DEFENSE
50-  Plaintiffs ;hgy_g{ failed to comply with thé. terms arid condifions of The. South
Carolina Notice and Qppdrtuﬂify‘*tb‘ Cfe Construction Dwelling Defects Act, S.C. Code Ann.-

_ §40-59-810; thetefore, Plaintiffs" claimsshould be dismissed or are subject fo being ;stajed.

~ FOR A TWENTY-FIRST DEFENSE

- 51. ‘Plaintiiffs have: Sﬁjéqud, their right to a jury trial.

,,,,, #

52. Plainfiffs and all Qutatiiygaclass members have waived frieii right to f}ifééjé@d' the
class action mode of trial.

FOR A TWENTY-THIRD DEFENSE

53. Defendant is entitled o a set-0ff for any amounts' Tecovered related to the
alleged construction défectssat issue from any other source by, Plaintiffs.

'FOR A TWENTY-FOURTH DEFENSE

54. ‘Defendant is enti‘ﬂéd“té.‘an:aﬁ(‘)cat:i‘on'of fault as fd each cause of action and"each
:e}e‘meﬁt of damage ,c;fﬁhned by Plaintiffs.

WHEREFORE, having fully 'answered the Second. Amended Complaint :Of:‘ the
Plaintiffs, Défendanft; prays that the Amended. Complaint bé dismissed with fpiéjﬁdiﬁe and for,

such other and furthér télief as this Honorable Court may- deem just and proper.

SIGNATURE PAGE ATTACHED

10
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Columbia, South-Carolina
March 21, 2014.. '

4

H

'NELSON MULLINS RILEY & SCARBOROUGH LLP

‘. :iﬁy:. éj N vﬂ/

Howard A. Vaane I, SC Bar No. 009818 '
( E—Maﬂ howard vandme@nelsonmullms com

ErikT. Norton, SC Bar No:. 73860
. E-Mail; erik.norton@nelsonmullins.com

‘Tara'C. Sullivan, SC Bar No. 79806

-E-Mail: tara. sullivan@nelsonmullins.com

1320 Main Street / 17th Floor
. "Post Office Box 11070 (29211-1070)

Columbia, SC 29201

(803): 799-2000 ’

:‘,Atto‘rnéys for DMC Builders Co., Inc.

11
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CERTIFICATE OF SERVICE
I, the undegsigned, of the law offices of° Nelson Mullins Riley &

Scarborough LLP, attorneys for Defendant, DMC Builders Co., Tnc., do hereby, certify

that T Have ‘served all counsel in this.action' with.a copy of the ‘documeni(s) hereinbelow:

‘specifieds

- Docuineft(s):

:‘IngC Biilders Co., In¢.'s Answer to Second Amiended Complaint i

Counsel Scrvcd (vza email and US Mail:to Counsel for Plazntzﬁ% and email

only'to,all other counsel)

Justin O'Toole Lucey,"E'squii'e .
Stephanie:D.. Drawdy, Esquire *
Justin O'Toolé Lucey;P:A.

Post Office Box 806:

Mt. Pleasant,-SC 29465-0806
Jlucey@lucey-law com.
sdrawdy@lucey-law.com
(Atiorneys for: Plaintffs).

Chnstopher A. MaJure Esquire

Brent’ Boyd Esqmre

Murphy &: Grantland P.A.

Post Office Box 6648

‘Columbia; SC 29260
cmajure@murphygrantland. com.

: bboyd@murphygranﬂand com,
(Attorneys for Kapasi Glass Mait Inc:)

N.Ward Lambert, Esqmre

Harpcl ‘Lambert & Brown; P.A.
Post Office Box 908: -

Greenville, SC' 29602
»wlambert@hlblegal com.

(Attomeys for Tindall Corpomtwn)

i

]
Vo

12 Sihi0

Mark D..Cauthen, Esquire: y
Temus C. Miles, Tr., Esquire: i |

McKay - Cauthen Settana & Stubley, P A

P6st. Office Dratwer 7217
Columbia,. SC. 29202
‘meaiitheh@mckayfirm.com.

" tmiles@mickayfirm.com,

(Attomeys‘ ‘for: Kapasz Glass Mart, Inc )

‘Sterhng G. Davies, Esquire:

Jason ‘A Pittmat, Esqulre
McAngus Goudelock & Coutie; LLC
Post Office Box 12519

- Columbia,; SC, 29211

sdav1es@mgclaw com.

Jason. plttman@mgclaw com

(Attorneys for Cem‘uiy Fire Protection,

LLC)

Christina A. Bisset, Esqulre

‘McAngus Géudelock & Coiitie, LLC
2411 North Oak Street, Suite 401

Myrtle Beachi, SC 295773173

* Christina. bisset@mgclaw:com

(Faulfless Hardware, mdzvzdually and
d/b/a Pamex Inc. ) ' '
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Christopher Adams, Esquire
‘Collins & Lacy; P..C;

1330 Lady Street,6th Floor
Colmbia, SE€29201 .

" cadams@collinsandlacy.com:
-+ (Attorneys for HGE Consulting)

Paul E. Sperry, Esquire

Tyle1 ‘P Winton, Esquire
Catlock, Copeland & Stair, LLP
40 Calbioun Street, , Suite 400
Charleston, SC 29401
psperry@carlockcopeland.com
'“tw1nfon@caflockcopeland com
(Attorneys for The Clerkley/Watkms

Group, LP):

‘E. Glenn Elliott, Esquire

.Alken - Bridges, Elliott,. Tyler,, &
Saleeby, PA.

181 East Evais. Street, Sulte 409:

Floieiice, :South. Carolina 29506

,ege@alkenbndges com

(Attorneys for 31-W-Insulation Co: Inc. )’f

T oéhua‘D“‘ ‘Shaw

Ken Carter

‘Turner Padget Graham and Laney P. A
1901 Main Street, 17th Floor.
Columbia, SC 29201
~dshaw@turnerpadget.com
KCarter@TurnerPadget.com :
:(Attomeys for Geo—Systems Desxgn &:
Testing. Inc.)
-Chrigtopher A Majure, Esquxre
Brent Boyd EBsquire

"Mm‘phy & Grantland, P.A.
Post Office Box 6648
Coliimbia, SC 29260
cmajure@murphygranﬂand Coif.
bboyd@murphygrantland.com
(Attomeys for ‘Mainfenance Builders
Supply, Lid.)

Michael B. T. Wilkes, Esquire

Ellen S. Cheek, Esqmre

Wilkes Law Firm, P.A

127 Dunbar Street, Suite-200
Spartanburg, SC 29306
mwﬂkes@wﬂkeslaw Com
echeek@wilkeslaw.com.
(Attorneys for Sinclair & Associates)

Karl S. Brehmer, Esquire

Brown:& Brehmer

Post Office Box 7966

Colimbia, SC 29202

karl. brehmer@brownandbreﬁmer com.
(Attorneys for:Bailey Electric Company,
LLC)

Steye'M: Pharr; Esquire

Pharr Law, PLLC

8'W:3rd St # 600.

Winston-Salem, NC 27101
spharr@pharrlaw cony

(Attorneys for.Alenco Inic. D/B/A  Ply
Gem. Window- Group)

Franklin 7. Smith;, Jr. AE"squire
Richatdson, Plowden Carpenter &

.Robinson, P.A.

1900, Barnwell-Street

Columbia; SC 29201
fsmith@rpcrlaw.com

(Attorneys Jor SCA Engineers; Inc.)

Bryce W. Mowbray; III, Esquire
Lovic. A Brooks; III; Esquire
Helms & Greene; LLC
1122, Lady St., Sulte 1025
Colurnbia,. SC 29201

, bmowbray@helms oreéne. coi
Ibrooks@helmisgreene.com,

(Attorneys for Southwest Ironwork,
‘Inc. )

Debra C. Halr

- March 21,2014
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STATE.OF. SOUTH GAROLINA = . IN THE COURT OF COMMON PLEAS.
S FOR THE FIFTH JUDICIAL. CIRCUIT .
COUNTY OF RICHLAND

- -CASE NO. 2012-CP-40-8512.

The Gates:At Williams-Brice Condomininm

Association And: Katharine Swinson;
md1v1dua11y, and. on: behalf of 41l othiers: -

- similaily s1tuated
‘Plaintiffs, _
, - CAROLINA FLOOR SYSTEMS;;
Ve INC:'S ANSWER TO SECOND

AMENDED COMPLAINT
DDC Construcuon, Tne.; Kapdm Glass Malt ' T

)
¥
)
p)
)
).
)
).
)
)
) ¢
Inc:; DME Consohdated Inc:; DM Builders, ) -
~Co. Inc , individually and d/b/a The Dinerstein ).
Compames DC Developels = Columbia Y.
Condos, Inc.; Columbia Condos, LP; DMC )
Developers: I Lid:;. ‘31-W Insulation: b
Company, Inc.; Assocuated Concréte: )
Contractors, Tric:; Baﬂey Tlestric Company, )
LLC; C&B: Ut111t1es Lp; C; 'fhna Floor b}
Systems,Inc.; Century Fi Sted LLC; )
Cherokee Inc. ; Coronido-Stire , LP; Cross )
Plains Custom Tile; Inc; Lowxy Consuucuon )
& Framing Ing.; LTB Constructlon, Inc.; )
Maitin Morales. Jl Painting.& Drywall, LLC; Y
Métal Constiuction ‘Materials, Inc _Southwest )
Ironworks, Inc.; The:C 1elldey/Watkms Gloup, ,)
LP; Tindall Corp01at10 T t'Control, )
Inc.; Wyman Acotstics: 1L . ents Holdmg )
Corpcuauon Alénco Window: GA, LLC New )
Alenco 'Window; Lid’; AWCﬁHoldmg )
Company; Closby Wmdow Tric., #/k/a/ )
Action WinDoor. Technology, Inc Geo- )
Systems Design & Testing; Inc.; HGE )
Consulting, . Inc.; Maintenance Bullders Supply, )
Ltd.;-SCA Engmeem Inc:; Sinclair & )
Associates, Inc.; Faultless Hardware )
)
)
)
)
)

mdlvxdually and d/b/a Pamex Inc.; T &M
Concrete, TAc.: : Loveless; Commerc1a1
Conuactmg, Inc -Economy. Waterproofing,:.
Inc.; BMC West Co1porat10n H1ghway One
Construcuon Inc I1. Wmdows LLC :
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Dietrich Industries, Tnc., a’k/a. Dietrich Metal )
Framing, Inc., n/k/aClatkwestern Dietrich )
Building Systems LLC; Best Masonry and its )
successorid interest, OldCastleAPG; )
Headwaters, Inc. d/b/a Best Masonry; and Johu ) :
Doe #1-10.. )
o )
)
)

Defendants.. :

Defendant Carolina Floor Systems; Inc. «(!Carolina” or “Defendant") answers the
Second iAméhdédt Complaifit of Plaintiffs The Gatés at, Williams:Brice Condominium
Association and Katharine Swinson; individually, dnd on behalf‘of all others similarly: situated
© ("Plaintiffs");:as follows:

1,  Each and every allegation. of the. Plaintiffs' Second Afiendéd Cofiiplaint ot

’gpécifi65ﬁy_aidﬁﬁxtté&iiiérein is:expressly denied..

9% Defendant denies:that: Plaintiff is entitled: to a jury trial afid demands 2 bench.

itrial.

FOR: A FIRST DEFENSE AND BY WAY OF ANSWER
T 7 (A§'to Parties and Juvisdictional ‘Statemient)

3.  Defendant is ‘without sufficient information or knowledge to admit the
allegations in Paragfaphs 1, 2 and 3.and demands strict'proof thereof.
4, Defendant admits: the allegations of Pai‘agfaph 4 on information and:belief.

5. . ‘Paragraphs 5 and, 6 contain legal conclusions which do not require a response.

To the extent a response is required, the allegations are denied. -

6.  Deféndant is without information: or knowledge sufficient to :admit or deny- the
allegations:in Paragraphs ‘7".tﬁ'tou.gb 20 relative;to the corporate status and/or operations of the

entities designated. -therein and therefore defiies same drid demands strict proof thereof:

“
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- Defendant admits only so much 6f :Eara‘g}"dphé 10°thtough 20 as allege;tiat DDC Cohstrlictibn‘,: :

- Inc. was the general contractm of thc project-.and - that Columbia Condos, LP was the
©.owner/developer of the project. Further Defendam: incorporates’ the responses of the emmes‘
identified in Pardgraphs 7 'thi‘(’;ﬁgh:ZO;byareference.

7. Defendant is without infor@giﬁon sufficient: to admit-or deny the allegations in
Paragraphis 21 ‘through 25 and 27 through 55 and therefore denies same and demands strict
i);'oof thereof. | | |

S

8 Defenddm admuits; only 80 much of Paragmph 26 as allegcs Defendant is a

001p0rat10n orgamz,ed and ex1st1ng under the laws of one of thé statés of. the United States that,

-provided and/or installed: cement decks and floor, undeﬂayment work at The Gates - All other

allegaﬂons contained inl Paragraph 26 are denied...

- 9., The.allegations Gf«EaragraPh.Sf56‘through;581requiretnp-'re,spgnsq; _To'the extent.

asresponse 1§ requiréd, the allegations-are denied.

10.  In answering Paragraph-59, Défendant admits it is subject to Ttﬁé&jﬁfiéaiéﬁbwﬁ of

‘the ‘Court but i§ without ;sﬁffiéi‘ent;knov&ledge, or information t¢ admit or -deny”Whether the

-~

 other Defendants:are subjéctto ﬂié Court's jurisdiction, and thus, denies the.same.
(As to Factual Allegations)
11 | Defendant admits the allegations ix; Paragiaphi 60 on information and :béIiéf;»
12. Déféﬁcién’t— &eﬁics the taﬂegations m Parégraﬁhs 61 ‘through 64, and specifically

- attempts.  Answering' further, Defendant is thhout knowledge or uﬁ01mat1<m sufﬁcxent o

form a belief as to. any contact wifh, pr the knowledge of, ,the Dinerstein Deféndanfs rcgargliﬁg

alleged problems and therefore denies the. same.
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13; . The allegations of: Paragraph 65 calls for a legal conclusion to. which 10
. -response:is: required: :“Hf)ﬁ&‘{,avsr;g&in the utmost: pagt\ijgm;Defengiant denies the allegations set
forth therein.

.14, Defendant: denies - the-‘allegations in Paragraphs .66: through 70, *‘Answering

©. ¢ further, elemenfs.of Paragraphs:66 through 70 calls:for a legal conclision to‘whicli-no response

 i§ required. To'the €xtent a response is féquired, the allegations are denied.
(As to Class Action Allegations)
15. Defendant denies the allegations in, Palagraphs 71 thmugh 80 and' opposes the

. certification of a class in this;matter: Answermg further, Defendant asserts. that Plamt1ff and

all putative class fnenibers. have wzii’v’ed any right they. may have had to*proceed as a-class, in

this matter.

"416. D\efendant“’;dénies_ t;lje, allegations ‘in Paragraphs- 81 through 85 and opposes all.’

relief sought therein.

FOR A FIRST CAUSE,OF ACTION -
(Neghgence/Gross Neghgence as to All Defendants)

17. Answelmg Pmag1aph 86,. Defendant 1ncorp01ates by reference the pxecedmg,

‘Paragraphs of its Answer.ds if repeated\verbanm ‘hereir.

o

18.  The allegations in Paragraph 87 call for-a legal conclusion «gb»which no Tesponse.

is required. However, in the utmost caution Defendant denies the aliegétion‘s of Paragraph 87
as they: felaté to:it and démands strict proof ‘thereof 4
19. Defendant ‘denies the aliegatlons in Paragraphs 88 thlough 90 including all

subpmts thereof, and .opposes all rehcf sought thei ein.

&

\
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" FOR A SECOND CAUSE OF ACTION - -
* (Breach of Warrantyas to all Defendants). -

20. .Ansv;estig. Par'agfﬁph"‘ 91, Deféndant incorporates ,;byu 'refé:enc,e« ﬁlev _preceding
Paragraphs of its‘:Anchr as if repeated:verbatim»herein. ‘

21. Paragxaphs 92 and 93 ‘contain 1ega1 conclusions Wthh requlfe no: resﬁonse
However, in the ulmost cautmn Defcudant dénies the allegaﬁons of these Paragraphs and
demands strict proof ‘t‘h/ereof.‘ \ . ‘

22, Defendant denies the jaﬂagv;a'ti'onsjn Paragraphs 94 ithmu‘gﬁ;%; and opposes all
relief sought 'ti;cxein. | : | | h

| FOR A THIRD CAUSE OF ACTION ”

(Strict Liability in Tort: S:C. Code Ann: § 15-73-10¢t- seq. as to:Manufacturing and/or
Suppher Defendants):

23.  Answering Paragraph 9,7, Dcfc‘ndan't incorporates by reference the pgcccjc’ﬁng‘

<

Paragraphs:of its Answer as ifrepeated verbatim herein.

24.  Défendaiit <is Withouj;; sufficient: information ‘or belief! to° admil' or deny the.

B3

allegations in Paragraphs 98:through 110 to-the extent they relate‘to,otﬁ‘erfl\zémffaécg\lr‘er;'and)’or

Supplier Dcfendénts as that term jis defined in the Second Amended Goniplaintﬂ;aﬁd!‘therefdré*

.denies .any-such allegatlons and demands strict ploof thcreof Answenng fuuher Defendant,

states that, it p10v1ded only cement decks and floor unde1layrncnt related work at The Gates,

and has no knowlédge Q’f‘and is not Tiablé for work performed by-or ‘supphes provided-by any

' other entity on the project. ‘Defendant further denies any allegations related to-defects in or

damages resulting from its cement decks and floor undeﬂayment,w{)rkrait\‘The Gates. Al

1.

remaining allégations of”Earaggaﬁhs 98 through. 110 are denied.

25. Defendant denies. that Plaintiffs are entitled to. any of the-felief sought in the
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WHEREFORE clause against it.

FOR:A SECOND DEFENSE

26.. Plaintiffs" Second Amnendéd Cornplaint fails o state a ¢laim against Defendant -

. wpon, which relief may be granted, and,: therefore, the Second Amended Complaint should be

dismissed against this Defendant pursuant to'South Carolina Rule:of Civil Procedure 12(b)(6).

FOR A THIRD DEFENSE
27.  Plaintiffs' claims may be barred as a result of their failure to tike such

reasonable actions as necessary. to mifigate their damages.as required by Sbut}i‘clgrolina Jaw.

~

FOR A FOURTH DEFENSE
28.  Plaintiffs" claims against: Defendant are barred, in whole or in part, by the

doctritie of equitable estoppel.

FOR A FIFTH DEFENSE

29.  Defendant asséits that-Plaintiffs' damages, if any, were fiot due to-or causéd by

any act or omission on the part of this Defendant, but were rather dueito and:caused by, the \

contribiifing; concurring, intetvening and/or superseding fault, acts ot onissions.of a person or

persons over whom Deféndant“had no cpnfix‘ol. Defendant pleads sucﬁ conduct of others as a

. complete defense to all claims in this action.

FOR A SIXTH DEFENSE

30.  Defendant asserts that Plaintiffs' claims against it may be barred by the defenses
of laches, mistake, préemptior;, release,. walver, ratification, v’estijjﬁpeli unclean hands, statute
of limitations ~and/or: any other defense that may be available upon discovery of additional

Jinformation dﬁringftlie pendency of this action:
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TOR A SEVENTH DEFENSE
31.  Plaintiff is.not entitled to fail award of punitive damdgss bicaiise such dainages
violate the Fifth and Fourt,eenm‘-A'imendmeﬁfs! of the United States: Consiitution and_ Article I,
Section 3 of the South ‘Cé‘r“éﬁéﬁ Constitition in that: |

) the judiciary’s. abxhty to cotrect a punitive damage award at the: -appellate level
only upon a finding of passion, preJudme, or -caprice is,_inconsistent ‘with: ‘due
process guarantees;:

o any awald of piinitive: damages’ serving a comipensatory: function i§ inconsistent
Wwith. due. process ‘guarantees;

. ftotheexientan dward of punitive damages:is excessive, such award violates due
process: guarantees;
o+ thej jury’s unfettéred: power’ ‘to award punmve damagee mn any amount it'chooses

is Wholly devoid-of meamngful standards and is mc0n31stent with- due process
guarantees; -

o even.if it could be. argued thdt a standatd. govermng finpositior, of pumtlve»
‘ ;damages emsts the stanidard’is void. f01 vagueness;. and

o thePlaintiffs" clauns:‘ for-punitive damages violates the Die Process ‘Clause:and.
the Equal Protection Clause of the Fourteenth Amendment of:the: United States:

- .Constitution.and’ Auticle T, iSection; 3 ‘of the South: Carolina, Constitution: in ‘that.

the amouit-.of: pumtwe damagc is based: ipoii. the wealth and status; of
‘Défendait: :

TOR AN IGHTILDERENSE

32.  With respect to: Plaintiffs" claifi. for' punitive damages, Defendatit; incorporates

by tefeerice any and all stafufes of “limitations regarding: fhe: determination; and/or -

enforceability of punitivé damage awards which. arose in ‘the decisions of BMW :of-North

America v: Gore; 517 US. 559 (1996), Cooper Iidustries, Inc. v. Leathernian Tool Group,
Inc., 532 U'S. 424 (2001), ‘and ‘State Farm Mutual. Automobile Ins. Co: v. Campbell, 538 U.S:

408 (2003).
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- FOR A:MI;ITHLDEFENSE;
33, Iiefendant would éhow it was: not the seller of the éondo'r‘niiﬁumhﬁit’sﬁ or the.
developer. t‘;f -the project an&,"there‘fo‘re Plaintiffs may. not ‘recover, on warranty nor ‘can.
Defendant be liable for any claims of individual unit owrefs. | .

FOR A TENTH DEFENSE

34. ‘Plaintiffs’ claiims should'be dismissed fo failute to.name ifdispensablésparties.

FOR AN ELEVENTH DEFENSE
35, Defendant jncorporatés by reference.any-affitmative deferisé raised by any othier
;’—,Defm}dan\tfin‘fhis,~a’(‘éti01_1;

'FOR A'TWELFTH DEFENSE :

36. To the ‘extent Plaintiffs'  allegations; based on ‘contract: and warranty are:

applicable in this case; they-bar Plaintiffs"négligénce claiis.

FOR A THIRTEENTH DEFENSE
37. Defendant would show' that the. alleged: class. members did not. have, any:
relationship with Defendant noi: is there any typicality-or ~500mnionaiigy s relaied to, e action

oracts of Defendant, and thus, Defendatit-ii: fiot a proper party:id any allegéd class. ACHGHL.

FOR A FOURTRKNTH DIFENSE

&

38 ““Defendant would. show that to the :ex\teﬁt‘; damages: ‘are: soiight: for work
éerforme“d 'by others' or ‘damage a.r.esuliiﬁng"'fmm;ih:t; acls ‘of ‘others, it s nof liable' for these
‘ darnages.and Defenidant démands.an appdr;tiqﬁ;nemf aﬁa/,ér a‘iilocéﬁbﬂbf‘idﬁﬁiﬁgféﬁ o plg-_dppﬂy
reflect its responsibility:

FOR A FIFTEENTH DEFENSE

39.  Plaintiffs’ claims should be-dismissed because of disclaimers and other:defenses

g

ROA 00570

P



o

40. - Defendant ‘has not had*an: oppm tunity to conduct a sufficient investigation:oi*to
engage in “adequate discovery toun,hmg ofi. thié cxrcumstances of “the Plaintiffs' allegatlons
Dcfendant mtends to: act plompﬂy to inform 1tsclf as o the ‘pertitient facts and pxevaﬂmg
Second Amended Complaint and hereby "gi“\iés notice of its intedit to assert -any further

affitraative defenses. that this information-gathering, process may ‘indicate is suppoitéd ‘by: fact

and'law., Defendant thiis:expressly: asserts, éach of the:defenses required by: S C. R, Civ. P. 8,
‘and reserves; its right to amend this Answer to assert ‘further allegations il stipport of .ariy such.

defenses as requited by the Rulesof Civil Procedure.,

FOR A SEVENTEENTH DEFENSE,

41, Plaintiffs have failed: to coniply. With the terms: and -conditions of The- South

Carolifia’ Notice and Opportunity to Cure Consfruction Dwelling. Defects Act, S.C. Codeé Ann.
§40-59-810;; thierefore, Plaintiffs' .claifmis should be dismissed 'or are. subject to being stayed.

FOR.AN EIGHTEENTH DEFENSE

42. Defendant would show that.its interests ‘are diveise: from, and dissimilar to,; the
interests of the alleged developer, designer and'cofitractor and denies DE Condos i, -or should

be consideréd, amialgamated with ary. other Defendant in this matter.;

'FOR A NINETEENTH DEFENSE

43:  Defendant denies;it has ever done business-as "The Dinerstein Compénies" nd.

‘as such any such refererice should be dismissed as to it.
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- element of damage-claimed by Plaintiffs.

FOR A TWENTIETH DEFENSE

44, ‘ Plainfiffs have failed to ‘comply with the' terms and conditions. of “The South.

Caroliria- Notite atid Opportunity to CGure:Construction Dwelling Defects Act, S.C. Code Ann.

FOR A TWENTY-FIRST DEFENSE

45, Plaintiffs have-waived theif right 10.a jury trial:

FOR A TWENTY-SECOND DEFENSE

46, Plaintiffs and ‘all:putative: class-membérsihave Wiived theii right to proceed the

class action mode of trial:

FOR A TWENTY-THIRD DEFENSE

47. Defendant is entitled to a setzoff for any amounts. recovered, related o the:

.alleged construction defects-at issue-from any, other source by Plaintiffs.

FORA TWENTY-FOURTH DEFENSE |

48, ‘Deféndants entitled o:an.allocation. of fault as-to each calise of action and each

WHEREEQRE, having: ‘filly answered the Seécond Afiended Coftiplairt of thie
Plaintiffs, Defendant prags that the Second Amended Complait be dismissed with prejudice

and for such othei-and farthier relief as this Honorable Court may-deem jist and proper:.

SIGNATURE PAGEATTACHED
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NELSON MULLINS RILEY & SCARBOROUGII LLP: .

A7
. Byu

Howard A. VanDize, III SC.Bar No, 009818
‘B-Mail: howard. vandine@nelsonmulliis.com:

LErik T, Norton, ‘SC- BaJ ‘No. 73860

fDM'ul erlk norton@nelsonmullms com

‘Tara C. Sullivaf, SC Bar No.. 79806

‘B-Mail: tara, mﬂllvan@nelsonmullms com’

_ 1320 ‘Main Stréeet / 17tH Floor
Post Office Box, 11070-(29211-1070)
'Columbla SC. 29201
 (803):799-2600;
Attorneys:for Defendant Carolina Floor: Systems, Tnc

Columbia, South Carolina
March 21,2014,

11

ROA_00573

[ )

et



CERTIFICATE OF SERVICE

‘I, the undersigned, of the. law. offices of Nelson. Mullins Riley: &

'Scalborough LLP attorneys for: Defendant Carohna Floor Systems Inc.; do ‘hereby-

cermfy that I have served «all- counsel. m this actxon with a copy of the document(s)

herembelow spec1ﬁed

DGCUﬁient(s) :

Coursel Served (via:email-and, US Mail to Counsel far Plamtzﬁ%' and: email

only to all’other counsel)

Stephame D.. D1awdy, Esqmre
Justin O'Toole Tucey, P.A,
Post Office Box-806

.Mt. Pleasant, SC29465-0806
jlucey@lucey-law.com
sdrawdy@lucey-law.com
(Attorneys for Plaintiffs)

Christopher A.. MaJure Esqlure
Brent Boyd; Esqune .
“Murphy-& Grantland PA.
Post Office Box 6648
fColumbla SC< 29260

,,,,,,

.bboyd@murphygrantland com(

(Attorneys.for Kapasi: Glass Mart; Tnc.);

N.'Ward Lambgtt, Esquire.

Hamez Lambett & BIOWII P.A.:
Post: Office Box 908

:Greenville,. SC. 29602

‘wlamber t@hlblegal com

(Attomeys/ for Tindall. Comam;ion)_

Maik D Cauthen, Esquire
‘Temns. C:
McKay, C thén Settana & Stubléy, T"A
“Post Office Drawer 7217

iles, Ir:5 Esqmrc

Columbia,'SC, 29202

:mcauthen@mckayﬁrm com.
"’tnules@mckaymm ‘com,
74(Attorlzeys for Kapast Glass Man‘ Tnc. )

Stetling G, Davies; Esquire:

Jason-A. Plttman Esquire
-‘McAngus Gaudeloek & Courle LLC

Post Office Box 12519
Columbia; SC 29211

\sdav1es@mgclaw cor -«

Jasonpﬁtmap@mgclgw com,
(Attorneys. for Century Fire Protection;:

LLC)

Chiristing A. Blsset Esqunc ,
McAngus Goudelock &;:Coutie; LLC!
2411 North Oak Street, Suite 401
Myrtle Beach SC29577:3173
Christina.bisset@mgclaw.com
(Faultless Hardwar: e mdzvzdually and.
d/b/a Pamex Inc. )
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Christopher Adams, Esquite
Collins & Lacy, P, -C,. .
1330'Lady Street, 6th Floor
‘Columbia, SC.29201
cadams@collinsandlacy. com
(Attorneys:for HGE Consulting) -

Paul E, Sperry, Esquire:

'Tylex P. Winton, Esquire

Carlock; Copeland &:Stair, LLP

40 Calhoun Stleet Suite-:400-
. Chatlestod,SC: 29401.
‘psperry@cilockeopeland.com
twinton@carlockcopeland.com
(Attorneys for The Clerkley/Wtkins.
Grotip, LP)

E. Glenn Elliotf, Esquire

Aiken, Bridges;. Elliott, Tylcl &
Saleeby, PA.

- 181 East Evans Street;.Suite 409

Florence, South Carolina; 29506
e@alkenbmdgcs com:

(Attorneys\ for:31-W. Insulition Co: Tnc.):

Joshua D, Shaw

Ken Catter

Tiirner. Padget Graham and Laney P.A.
1901 Main Stieet, 17th Floor.
‘Columbia, SC.29201
dshaw@,turnemadget com,
KCarter@TutfierPadget. corti
(Attornieys for ‘Geo-Systems'Design &
Testing. Inc:) ‘ )
Chnstopher A. Majure, Esqune
Brent Boyd, Esquue

Muiphy:& Grantland; P.A:

Post Office Box.6648. .
Columbla SC''29260 -
cinajire@murphy gr antland’ com:
;bboyd@murphygxanﬂand com
(Attorneys;for. Maintenance Biiildeis
Supply, Ltd )

“Steve M. Pharr,;Esquire

‘Winston-Salem, NC 27101
spharr@pharrlaw.com.
(Attorneys for Alénco Inc:. D/B/Aﬁ 3{3
‘Gem Window Group) ST

Michael B. T Wilkes, Esquire
Elled S. Cheek, Esqulre

Wilkes Law Flrm P.A,

127 Dunbar Street; Suite 200
Spartanburg, SC 29306
mwilkes@wilkeslaw. com
echeek@wilkeslaw.com
(Attorneys for Sinclair & Associates)

Karl:S. Brelimer, Esquire
Brown & Brelimer:

Post Office Box 7966

‘Columbia, SC 29202. -

Kkarl. brehmer@bl ownandbiehiier.com

.‘(Attomgysﬂ for Batley_\Ele,qmc *C’Q;ul‘)q’r'zy,
LLC) . .

Pharr Law, PLLC
8 W 3rd St #600.

Franklin J. ‘Smith, Ir "Esquiré:
lechardson Plowdén, ‘Carpenteér &
‘Robinson, P.A; .

1900 Barnwell Street
Columbia, sC 29201
fsmlm@rpcrlaw com
(Attomeys for SCA Engmeers, Inc )

Bryce W.: Mowbiay; IIT; Esqire:
Lovic A.. Brooks, III Esqune
Helms & Greene, LLC:

1122 Lady St., Suite:1025:

" Columbia, SC 29201
bmowbray@helmsgreene com:

Ibrooks@helmsgreene.com

" (Attorneys for- Southwest Trotiwork;

Inc.)

\Oﬂw C. MﬂM»

Debra C. Hair

Marcti21, 2014
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STATE OF SOUTH CAROLINA.

COUNTY QF RICHLAND

The Gates At lehams-Brxce Condommlum
Association And Kalharme Swmson
mdxvxdually, and on behalf of all others
similarly 31tuated

.Plamlntlfis;-\
VS,

DDC Construction, Ing:: Kapa31 Glass Marty
Tnc:; DMC Comohdated Inc.; DMC Builders,
Co. Inc., mdxwdually and d/b/a The Dinetstein
Compames DCDevelopers ~ Columbia:
Condos, Inc.; Colimbia: Condos LP; DMC
Developers[ Lid:; 31-W Insulation Lompany,
Inc;; Assomated Concrete Contractors, Inc.;
Bmley Electric. Company, LLC; C&B Ut]h‘ues,
LP; Carolina Floor Systems; Inc.; Century Fire
Protectxon LLC Cherokee Inic.; 'Coronado
Stiiceo, LP; Cross; Plains ‘Custom Tile; Inc:;
1Lowry Coustrucnon & Frammgﬂlnc LTB
:Constructm“ ; Inc Martm Momles Jr Pamtmg
'Inc Southwest Ironworks, Inc The
’Clerkley/Watkms Group, LE, dea.ll ,
Corporationi; Triad Pest Control Inc Wyman:
ACGuUstics LEC; Alenco Holdmg, Orporat1on,
Alerico Winidow GA; LLC; New: Alenco:

: Wmdow,uLtd AWC Holdmg Company;
'Crosby Wlndow The, f/k/a/ Action WinDoor.
T echnology, Inc:; Geo Systems Design &
Tésting, Inc:; HGE Consultmg, Inc.;
jMamtenance Builders; Supply; | Lid;; SCA ..
Engmeers Inc.; Smclaxr & Assomate% Inc
Faultless Hardware, md1v1dually and d/b/a
Pamex Inc.; T & M.Concrete, Inc.; Loveless
Corhmercial Conlraotmg, Inc:; Economy

z’Watf;erplooﬁng 1nc.; BME West: ‘Corporation;
iI—hghway Onc Constructmn Inc.; J.I. Windows
LLC Dietrich’ Industrxes Inc., a/k/a Dietrich

ROA_00576

IN THE COURT OF COMMON PLEAS.
FOR THE'FIFTH JUDICIAL .CIRGUIT

CASE NO, 2012-CP-40-8512

" THIRD AMENDED SUMMONS
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Metal Framing, Inc:, n/k/a-Clarkwestern
Dietrich Building Systems LLC; HCM Utah
LLC; Headwaters, Inc. d/b/a Best Masonry,
Labrador Electric-Company; AAA Accurate
Plumbmg, ‘Heating &‘-,Alr, TLC, f/k/a AAA
Accurate Plumbing Solutions Division-of AAA
Accurate Backflow Testing & Repair, LLC;
Time Wafner.Cablé Southeast, L LC Southern
" Equipment Company;-lnc:, d/bla’ Ready Mixed
Concrete Company, arid Johti Doe: #1- 10

Defendan@

.

'YOU' ARE: HEREBY SUMMONED and. required to aniswer the ‘Third Amended

Complaint herein;, a ‘eopy: of. which is: hetewith served: upon you, and o setve a copy of your

answér to-said.Second Amended Comiplaint upon the stubscriber-at his. office at-415 Mill Street,

Post Office Box 806, Mizgnt:?lqasgn"t;‘ South Carolina within thirty (30). days ‘after-the service

hereof, exclusive'of the day:of suchiservice, and if you.fail to answer within the prescribed'time, a

judgment by d;eféxul‘tfw.ilr be reridered #gainist you for the amount or other remedy requested in the

attached Third Amended Complamt plus mterest and costs.

By

T §tin- I ucey
S phame Drawdy
475 Mill Street.
Post Ofﬁce Box 806
Mount Pleaqant SC29465-0806.
(843) 849 8400 phone
- (843) 849-8406 fax'
August 6, 2014 ’
Charleston, South Cérolina
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STATE OF SOUTH CAROLINA IN'THE COURT OF COMMON PLEAS.
FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND ' , . )
CASE NO:.2012-CP-40:8512

\

The Gates At Williams-Brice Condotniniiim.
Association. And Katharine Swinson,:
1nd1v1dually, and on’behalf of-all-others; -
sxmllarly 51tuated

THIRD. AMFN DED COMPLAINT
(Defectxve Constriction) -

o

P}amgffs (Jury Trial Demanded)

:,Véh.—

DDC:-Construction, Inc.; Kapa51 Glass:Mart;,
Tnc:; DMC Consohdated g DM ,Bmlders
Co. Inc , individually-and. d/b/a The Dinerstein

L e 5 et

) Compames ‘DC Devélopers - Columibia. & ks a
Condox TInc:; Columbia Condos LR; DMC o= !
Dcvelopelsl Lid:; 31-W Insulatxon ‘Company, r«§ = i
Iné.; Associated Concrete Contractors, Inc.; B & |
Batlcy Electric Company; LLC; C&B Utilities, A
LP; Carolina Floor. Systcms Inc.;:Century ‘Firé iﬁﬁ .

Protection, LL.C; Cherckee Inic:; Coronados »E =

Stucco, LP; Cross Plains Custom Tile; Incs e ¥

Lowry Constructlon & Prammg Inc LT = ot § '
e .

& Drywall LLC Metal Construc‘mon Matenals
Inc.; Southwsst Ironworks, Inc.;The
Clerklcy/Watkms Group, [ LP; deall )
Corporation; Triad Pest Coritrol, Ing:; Wyman
Acoustics LLC; Alenco’ Holdmg Cor poratlon,
- Alenco Window GA, LLC,;:New Alenco
Window, Ltd:; AWC: Holdmg Company, ,
Crosby Wmdow, Inc., f/k/a/ Action WinDoor
Teclinology, Inc.; Geo-Systems Design &,
Testmg, Inc.; HGE Consultmg, Inc; -
Mamtenance Builders Supply, Ld.;. SCA.
Engineers, Inc:; Siticlair. & Associates, Inc
Faultless'Hardware; individually-and d/b/a.
Pamex [nc T & M Coneréte, Inc.; Loveless:
Commermal Comractmg, Incs Fconomy
Waterprooﬁng, Inc;:BMC West Corporatlon
Highway Orie Constriction, [ng.; J.I: Windows
LLC; Dietrich Industries; Inc., a/k/a Dietrich
Metal’ Framing, Inc,, n/k/a Clarkwestemﬁ

’

=

¥
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Dictrich’ Bmldmg Systems LLC; HCM Utah, )
LLC; .Headwaters, In¢.-d/b/a Best Masonry; )
Labrador Electric Company, AAA Accurate )
Plumbing, Heating & Air,; LLG;. tk/a AAA. )
Accuréte Plumbing Solttions Division of AAA - )
Accurate Backflow Testing & Repair, LLC; )
Time Warner Cable Southeast, LLC; Southem )
Equipment Company, In¢., d/bla Ready Mixed ™ )
Concrete Company;-and John Doe #1210° )
)
)
)

Defendants. S

L =

The Plaintiffs, The Gates at Williams-Brice Condominium Associ’eiﬁbh and, Katharine
Swinson, individually ‘and on. béhall of dll others similarly situdted, complalmnc7 of the

Defendants- mmed hercin, would. respectfully alleve 'and show the Comt as follows:

- PARTIES AND,JURISDIGT:ONAUSTATEMENT
1. Pl\a’intiff- The Gat'es”‘f‘ at Williamsz-Br.ice Condominium ggsygpqiggion' (the
“Association”) is asnfiﬁ@px:é?ﬁﬁ Qérpof:ation organized and'existing-under the laws wof the: State of
* South:Carolina: | | |
2.‘ The, ASSOCIIdtIOIl is’ the property owners assocmtlon for the lehams-Bnce
Hormomal Propez ty" Reglme

3. The’ Williams-Brice Horizontal Property Regiﬁze is a,HQgizqgtgg Property Regime

that exists by virtue of & Master Deedidated July 2, 2007 and recorded'July 11,2007 inithe RMC*

’Ofﬁée ofRiéhl'md‘Coun‘ty;A‘S"ou{h Carolina in Book 1334’—’2002
3\
4. ‘The Gatés Consistsof one hundred: ﬁfty-ught (158) ‘condominiurms located i six
6) bulldmgs and related common elements which are located behmd ‘the Wﬂhams—Brwe

Stadium in Colunibia\,\ South Carolina. The condominiums and common and.]imited common

elements are hereinafter referred fo collectively as.“The Gates.”
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5. By virtue of, governing documénts and the South Carolina’ Horizontal Propeity

Regimé Act, S.C. Code § 27-31-10, é1. seq., the Association is charged with certain duties,

powers, rights and authority in connection with The Gates.

6. The Association is charged with, inter alia, the management and administration of

“The Gates, the investigation, maintenance and repair of The Gates’ Common Elements .and’

‘Arcas of Responsibility, and hag the right and obligation tbfbﬁng\ this action. on behdlf of the.

Gates, the Association, and ‘the' res;jecﬁve owners and members and/or is the assignee of the
members’ i ghts being asserted hercu’rider. | | |

7. Plaifitiff Katharine Swinson (hereinafter “Vlfflaintiﬂ? Swinson™) is a citizen of

Richland- County, South Carolina and is an owner of a condominium ‘within the Gates more
- particularly described 251085 Shop Roéd,;t)nit 435, Columibia, South Carolina; 29201.

8. Piafnﬁffé‘&if'inson purchased the ébove-deS‘cﬁb'ed rédl property.in 2010.

9.. | .By’«i;'irtﬁ’é of property ownership in-the Gg{t;é, Plaintiff Swinsonis a member of
the Assgcigtioﬁ, has been a rriexﬁb’erf»off the Association, at all times relevant fiereto, and has
ownership and membership rights relating thereto.

10.  Defendant DD@ Construction, Inc.. is a:corporation organized and existing under
the laws of the*S";éte of Texas. | |

1. ‘De,ii‘éndarit’bMC Consolidated, Inc. 1s a corporation Aorganized and exisﬁng under
the laws of the State Qf T:exas;’ | |

12, Defendarit DMC Builders, ‘Co;, Inc., i_‘ndiyidually and d/b/a the Dinerstein

-"Gwo'mpanies i‘s‘a«co.rporati‘o\n organi'zéd and cx{sﬁng ',under‘tﬁe‘ilaws of thé State of 'Tgias.
13, Defendant DC Developers — Columbia Conidos;, Inc. is a corporation’ organized
" and existing under the laws of the State of Texas-and is the maﬁagcr]gene;151 Partner of Columbia

Condos, LP:
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14. Defendant Cglu\rphia}(}_opc\lbsﬁz LP is.a corporation organized. éﬁdﬂ existing under
the léaws\:ofthe‘Staﬂte of Delaware.

15. -Dgfendantt DMC, Eévélopex:s? I, Ltd js a corporation: organized. and ;é}‘éils{ixig:
under the laws of the Stgié'qf Texas.

16.  Defendant ‘Highway One Construction, Inc. is 4 ‘corporation .org.z;rjj;zlegd( and.

existing under the laws of the State of Texas.

17. The fbregdipg Defendants; and :their divisions and affiliates, operated. under the -

trade name Dinerstéin Compaies. (fiereinafter referred ‘to collectively -as ithe. “Diriefsteiii
Defendants”) and at all times fele'vamg;td‘fhis?gCtidxi were en‘gé“‘g;é@‘ in the ‘B&’Sirlcss of dé:silgllgng,
developing, *ma_rkcﬁﬁg;,ﬁdr{évtrﬁ;fﬁ:ﬁg»,;’f‘qaaiifing,gndgmpseuing condominiums iri Richland County,
South Carolina, Theﬁiner\s_tein;:[)l’éfenfdantsv all tise the Dinerstein trade némve interchangeably.

118. Z!;};;g }D‘ip‘q&rﬁ‘teinx quf¢11daxlls used, cb:riiliiggledg :and .combined: theif resources to

design, develop, /markc\\t,»consvtr\uct}: repair, sell and/or place . tlae““dondOﬁiiiiiumsj into the streamyof”
commerce.. "

19.  Theé ‘Dineré’t'eihD{:,‘fené-iaﬁtgﬁaiké been formed:and: operate:so their legal distinction
is blurred and-they:are amalgamated with each other-and ‘th\eifrm principals.

20.  Atalltimes relevant herein; the Dinerstein Defendants were actual and/or de facto
joint venturers in the developmient; construction, and sale of the condominiums,

2. Deferddnit Kapasi Glass Mart, Inc. (hereinaficr “Kapasi®): is a Ciporation
organized and existing wrider the:laws of the State of South Carolina. Atall L«;mgs;hrele;y‘agt to this

action, Képasi supplied materials, installed windows and window: components and/or performed

other work, at The Gates:
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22, Defendant 31-W Insulation Company, Inc. (hereinafter “31<W™) is.a corporation

organized and existing under the laws of the State of Ternessee; At all fimes relevant to this
action, 31-W provided and/or installed insulation, among other work; at The Gates.
23.  Defendant Associated »ébr_lcrcte C,Ontra‘ctpfs, Iiic. (Hereinafter *“Associated

’ Concrete™).is a ¢orporation organized and existing(;ﬁﬁéiéf the laws of the State of Texas. At.all.

times relevant o' this action, Associated Concrete provided and/or installed. concrete, among

other work, at The Gates.

24,  Defendani ﬁh\iiéy: ‘Electric Company,-LIC (hereinafter “Bailey Electric”) is a

corporation organized and existing tinder the laws of the. State. 6f Mississippi. At all times.

relevant to this action, Bailey Eleciric. provided and/or installed electrical, heating and' aif-

conditioning (“HVAC?), among other work, at The Gates.

| 25.  ‘Defendant C&B Utilities, LP (ﬁereinaffex; “C&B™) is:a corporation organized and

!

existing under the laws of the State:of Texas. At all times relevant to this action, C&B"pwvided
and/or installed;plumbing, among other work, at The Gates.. -

26.- Defendant . Carolina Tloor Systems,. ‘Inc. (hereinafter - “Carolina Floor”) is a

corporation. oiganized and existing-under the laws of thé State of North Carolina. At all times

relevant ‘to this: action, Carolina fFf;:),or"provided @nd/gr"‘ii;s’talled cement decks, and floor
underlayment, among other work, at The Gates. |

27.  Defendant Céntury Fite Protection, LLC (hereinafter “Elentﬁr;y Fire”). is a
¢orporation orgauized and existing under the laws of the State of Dela:isgére. At all tifes relevant
to this action, Céﬁturj}'iilfire; 'p.r‘o‘vided and/or installed ﬁfeSéfiﬁg and firestopping, among-otheér

work, at The Gates.

ROA_00582

P

Ve e



e

28.  Defendant Cherokee Iné. (hereinafter “Cherokee’ ") is:aicorporation.organized and
existing under the laws of the State of Delaware, A?al,l tim;s relevant to this.action; Cherokee
performed site work;, @rr..fon;g other work, at The Gates:,

29.  Defendant @oroﬁaﬁio" Stucco, LP (f'}‘sérei‘nefﬁér “Corohado™) s & corporation
organized and ,ex)«is;tingf‘uric'fé‘;t theé “l;éi\’v’s;of‘fh'e State. of- Texas. At:all'times relevant:to this action,
Coronado provided and/or’installed s“t‘ucco;;{g.mdngjothéxi"ii'/ork, at Tile Gates:

30.  Defendant Cross Plains Custom. ‘.Til..e;; Inc: (hereinafier “Cross Plains”) is. a
this action, Cross Plains providedand/or installed tile, armong otier-work; at The: Giatcs.

31.  Defenddnit Lowry Construction. & Framing' Inc. (hereinafiér “Lowiy?) is a
corporation organizéd and existing undek the laws of the State.of Florida At.alltimesrélevant to
‘his action, Lowry provided and/or installed framing, among other work;-at The:Gates’

32.  DefendantT;1B Construction; "Inc‘-.;: (bereinafter “LTB") is a corporation; organized’
and existing under the Taws iof the State of, Texas. At.all times ‘relevaint 16, this etion, LTB
provided and/or installed diywall materiais and Firéstoppi fig arfiong other-work, at The Gates.

33.  Defenddnt Martifi-"Moialé§ Jr. Painting, & Drywall, L.L:C. (hereinafter *Martin.
Morales”) is a-corporation organized -and existing: under the' laws-of the State: of Texas. Atall
tirfies relevant: to this action; Martin Morales provided :and/or installed. caulking and’ sealant;
‘among other work,-at The Gates.

34.  Defendant Metal Constiuction Materials, Iric. (Hereinafter “Métal Coristriction”).
is a:corpo'raﬁ‘:(‘)/n\ .brg@ﬁiZEd and. géx,is’giﬁg under -the “l:laws of the State 'Qf:'”Te;gas_;;g At all times.
relevant to this acticzna~chtél Construction pmvqudfar}ﬂ/or'%ii.nﬁtaﬂ‘e..d efal carpérts, among other

work, at The Gates.
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35.  ‘Defendant Southwest Ironworks; Inc: (lieréinafter “Southwest Iroriworks”) is a

corporation organized and existing undef the/laws of tlic State of Texas. At:ll times relevant to.

this action; Southwest Jronworks provided and/or installed metal stairs and tails; among other

‘work, at The.Gates.

36.  Defendant'The Clerkley/Watkins Group, LP (h‘erefiniﬁeﬁ: e‘@ffler‘l{l’‘é‘:y/ Watkins'_”:,:),’i'S‘ a

corporation-orgariized and existing under the laws of the State of Texas. ‘At all times relevait t6

this action, Clerklcy/Watkins provided architectiral -and/ot engineering: scrvices, among otlicr

‘work, at The Gates.,

37.  Defendént Tindall Corporationi(hereinafter-“Tindall?) is a-corporation;organized

and -existing under the laws-of the State of South Carolina. At all:times;relevant fo this action;
‘Gates.

38, Defendant ‘Triad Pest: Conttol, Inc. (Heréinafter “Triad?) s, a ‘corporation
orgariized and existing under the Taws ofithe State:of North Carolina:, At all:times relevart fo this
action; Triad provided termite {reatment, among otherwork; at The Gates:

39, Defendant ‘Wyman. Acoustics LLC (hereinafter: “Wynian?); 18 a.:corporation

,,,,,,

;ogggﬁ{zga‘gaha?,éx‘iis"ﬁﬁgtdnder the Taws of the-State 6f South Carglivia. Atalltinieselcvant 16 this
action, Wyrian provided and/orinstalled dr;ywa"il,;aﬁwng;dthef work, at The Gates: *

40. Deféndanfs: Alencé: AEfolding: ‘Corporation,, Alenco Window GA, LLG; AWC
Holding Company; and New Alenco, Wmdow Lid. (hercinafter “Alenco™): all d/b/a Ply Gem
Windows, combine and ‘comingle iheir: efforts. and' resousces i ‘the dosign; manuficture;
ai'stfibmiori;. and sale of Alenco Wi‘naow and: Door: products: aié :corporations -oiganized. and

existing tindei thé laws of the Staté: of Delaware. AU all ‘timés. felevarit to. this dction, Alenco

supplied vinyl-doors, among other products, at The'Gates.

v
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41,  Defendant Crosby Window, Inc, f/k/a/ Action ‘WinDoor Technology, Inc.

’

(hereinafter “AWT"); is a ‘corporation, organized and ecxisting: undef the laws of the State -of

at The. Gates.

42, Defendant Geo-Systems Design. & Testing, Jdnc. (hereinafter “Geo-S ystems”) is.a
corporation organized and existing under the laws of the State:of South Catolina. At all times
rg;le{(an‘t to this-action;, Geo-Systems supplied testing and qualityassuratice inspections, among

43., ‘Deféndant HGE:Consulting, Inc. ‘(héi"eirfaft'éff“IrIG‘E?’)i' i$ & corporation organized
and existing inder the laws of: thé ‘State of Texas At all times relovant fo fhis. action, HGE;
_provided architectural and/or’engineering services, among othet work; at The Gates.-

44;  Defendant Maintenance Builders Supply; Lid. (herginafier “MBS”) is a
corparation-organized and existi iig under- the laws of the Staté 6f Texas. Atall tites relevant 6

this'action, MBS, supplied finish hardware, amdng othér products, at The Gates.

4. ‘Defendant: SCA: »Engineers, Inc. '(bere“inaljer‘"“.SC‘/;.\‘_?'-")T is a:corporation organized” .

-and existing; under the laws of ‘the State: of Texas. At all times relevant to' this action; SCA -

provided architectural.and/or engincering services; among other work, at The Gates,

46.  Defendant: Sinclaif & Ass‘o‘ciat'es:, Inc., (hereitiafter- “Sinclair). is a corporation:
organized and existing under tis Jaws of the Stats of Soutl Carolina. At all.times relevart to this.
action; Sinclair- pr’ovided architectural and/or enginsering- scrvices, ::amqnjg;'o‘tjh‘eg: work, -at The:
Gates, . |

47: - Defendant Faultless Hatdware; individually and/d/b/a as Pamex Inc.; (hereinafter

“Pamex”) isa corporation organized and-existing tinder the laws of the Staté-of California. At:ll
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times relevant to-this: action, Pafmex siipplied. finish hardware, :among, other: products, at The:

Gatfcs.

48:  DefendantT & M Concrete, Inc. (hereinafier.“T-& M”)isa corporation organized.

. .and existing underthe laws of.the State of Notth Catolina. At all tifes relevant to this action;, .

T&M provided and/or itistalled precast/prestresséd concreté products, among other-work; at The
Gates.

49.  Defendant Loveless. Commercial ‘Contracting, Inc: (hereinafter “Loveless™) is a

corporation organized and existing under the laws of the State of South Carolina. At all times:

relevant fo this dction, Loveless provided all equipment, tools, laboriand stipervision necessary t6

pour and finish the cast-in-place pout strips; as Shown on Titidall's garage érection dtawings, in-a.

tlmely and wjorkﬁjahi\ik‘é, ‘mianifiet, The woik i;n‘clpciéd' pr‘dﬁ’dingg and‘fpiacing; réinforcement,
futnishing and placing 4000psi concrete, providing all control joints; as shown on Tindall's

“erection:drawings;:and providing a light:broom finish; among other work; at The Gates:

¥
Es

50.  Defendant Economy’ Wacrproofing, inc. . (heteinafier “Econoniy”) is a
corporation organized and existing under. the laws of the State of North Caiolinia. At all times
."rélé'vant to thxs act}on, Economy _pros}!idi?d'~gipd/or 1111s"ral'led~‘caql;kjngfiﬁg the garage, among -other
work, at The Gates. | |

51.  Defendant BMC West Corporation (hefeinafter ““BMC"’V") is 'a corporation
orgariized and existing under the laws of the State of Delawate. At all times relevant to this
action, BMC supplied hinged doors, among othiet:prodiicts, 4t The Gates.

52 Défendait J.I. Windows. LLC: (héfcinafter “J.1%) is a-corpotétion: organized and
existing under’ th.eA laws of the.State of Arizona, At all.times:relevanf to this action, J.I, supplied

window products; among othér products, at The Gates.
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3. Dietrich Industries; Iri¢;; /a/k/a Dietrich Metal Framing, In¢, #/k/a Clarkwesten
Dietrich Building Systems LLC .(hereinafter, “Diétrich’) is a cofporation organizéd ;mg existing
under'thc laws:of,the: State of Okio. At:all times relevant to ‘this:action, Diefricl supphedmetal
lath and stucco accessories, among othef products, at The Gates,

54 Defendant TIGM Utah, LLC, (herginafter “HCM”).is a ‘corporatiofi organizéd and
existing under the laws of the State of Utah, which ”S“Uppfl.ivé'dﬂ stuicco and accessories; Among other
“products, at The Gates.

55. "Deféndéhtf It{éaaWﬁtérs;a Inc. d/bia. Best Masonry (hercinafter "ZI%Igadwéjce_;s"f) is.a
Gorporatior orgamzcd ‘arid. éxis;ting funder the laws of the: Stafe. of Delaware; which supplied’
stucco and accessories, among other products; at The Gates::

"56.  Defendant, L.dbt@dqg Electric Services, Inc. (hereinafter “Labrador”) 15 2
corporation organized and fé)d‘s‘tjiﬁ‘g‘f undeéf the: laws of the State 6f South ‘Carélina. At all times
relevant to this action? Labrador. provided and/or. installed ¢ommnitmication and/or cgbl‘e services,
dimongother work; at The Gates.

57, Defendant AAA Accurate Plumbing, Heating & Alir; LLC f/k/a AAA, Accurate
Plumbing' Solutions, Division of AAA Accurate; Backflow Testing: & Reﬁafr, LLC (hereinafter
“AAA™) is a corporation for\gaﬁizé’d‘ and existing unider the laws: ofitﬁeastat;e of South Caroliria.,
* Atall times reile‘Vﬁrit:;tb;"tﬁfSié_i(:’tib‘xi_a§AAA{p‘rbv,’i._d'e'd and/or installed plumbing, among; othet work,

at The Gates.

§8:  Defendant Time Warner Cable Southeast; LLC (hereinafter “Time Warner”) is a-

. corporation organized and existing-under the laws of the.State. of Delaware.. Atall times relevant;

to this -action, Time Warner provided. and/of installed. coiniminication and/or cable servitks,

among othér-Work, at The Gates..

10
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59, Defendant Southern Equipment Company, Inc., ‘d/b/a: Ready Mixed Concrete

Company (hereinafter “Ready Mixed™) is a corporation xbrgﬂa/n‘i‘zé‘d and exisfing unider the laws of

the State of North Carolina: Atall tithes relevant to this action, Réady. Mixed:supplied concrete
prodiicts with excessive-air.entrainmeiit, which lead to increased waler demand, drying shrinkage

among other products, at The Gates.

S

and subsequent «cracking,
60.  The addressand identity of John Doe Defendant #1-10%s unknown at this timie:
61. Defendants John Doe #1-10. (hcreinafler “Jokii ‘Doe: ‘Defénaa‘ﬁts"’“j)» are
subcontractors and/or. ()'thérz,_('iﬁti'\ti.e's’fihvolerd\vin the des.ign‘;,*;COhS'tfﬁéﬁbh;j‘;’ir'()dithLr"ri’ai‘riuféctiifﬁi@
and/ot supplyirig, and/or repair.of The Gats: |
62.  Deféndants Kapasi Glass:'Mart, Inc., Cross Plains Custom Tile; Tnc,, LTB"
Construction, Inc.; Mctal Consfmctipﬁ ‘Materials, Inc., ‘Southwest. Tronworks, Inc., -Tindall
Corporation, Triad Pest Control, In.,c;;'-\A'lb?nco?ﬁql‘ding Corpotation; Alerics Window GA, LLC;.

New Alencs: Window, Ltd, AWC Holding Company,. Crosby Window, Inc., fk/a/ Action:

WinDoor Technolog¥, Inc., Maintenance Buildérs Supply, Ltd., Faultless Hardwaré, individually
and d/b/a Pamcx Tnc:;; BMC: West Corporation, J.1. Windows LG, Dietrich Indusiries, Inc., a/k/a:

Dietrich:Metal Framing, Inc.,. n/k/a Clarkwestern:Diefrich Building Systems LEG, ;;HCM: Utah,

LLC, Headwaters, Inc. d/b/a Best Masonry; Southern Equipment Company; Inc., D/B/A Ready

Mixed ‘Concieté: Cotnpany; and. Johin .Doe #1 4re: hereifiafter eferred 1o collectively as the.
“Mantifacturing and/or Supplier Defendants™

63.. This Hpnor_ab]ef(\lburt ‘has jurisdiction over é{l_l; subject: matter 'ail_egpd ‘herein and’
over all parties heretoand venue is proper i this forum:.
«  FACTUAL ALLEGATIONS

64:  This miattér-arises otit of the ¢onstiniction and sdle of The Gates..
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65. Atthe t‘irhe-'t;héngrfiﬁca;te’s of Occupancy were issued, The Gates contained latent

building defects.

~

66..  Plaintiffs and class: membets have prev10usly put the Dmcnstcnn Defendants on
nolice of soie or smany- of° the ‘matifestations of the deficienciés. However,: the Direrstein-.

Defendants’ have denied the éxistence of 'orifesponsibilify, ;fof the deficiencies and/or or their

s

attempts at repair have failed.

67.  The latent building: defects in combination ‘with fortuitous;. weather, repeated:
water intrusion, and/or. other ‘events have: resulted in consequential damiage to *ﬁ'cén&d’.eﬁédbé»
‘building coniponénts and other property. |

68. A preliminaty. inspéction, of The Gates evidencés failure of one of friore:

components: 0f the. exterior building envelopes; water intrusion into and. through: the exterior:

building envelope; and.resulting ;consg:qu\emtiﬁal d'amage 10 non-defective building ,c,,ompo‘r[enfs»

and. other prope‘riy Inspec’uon alsg reveals failure; of* other ‘vdrious: buxldmg c,omponents

including w1dCSpread spalhng, thh Lonsequentlal damages resulting thHerefrom:
69. Defe‘ﬁdé‘;‘jtéi Had a diity to deSIgn, devélop, constrict, and repair THe Gatcs in a

wotkmanlike manner with:suitable materials and free from all defecis.

70.  The: aforementioned ‘deficiencies and consequential damiages cyidence' thats

‘Defendants breached theivduties (o Plaindifls,

71."  The Defendanits” acts and omissions: have resultéd in building deficiencies,

cofiséquential damages, and pactialJoss 6f ise-and enjoyment.,

72 Remedying the above-wrongs will-result in additional consequential damages and

doss of use.,

73 As 4 direct iand proximate result-of Defendants™ violation of their legal duties;
Plaintiffs-and class mgmbets Have béeiy proximately datfiaged in an amount to be determined by

-,

12
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- the »t:ri’e‘:r%df ?fale!; and have Rad'to incuf teasonable:attorney’s fecs and costs for the retention of

GXpETts 10 5eteMine;?fﬂé«‘déﬁlag:e‘”éﬁnd the scope of work for.repair.

74.  Upon: inforrhation and belief; the: water intrusion -and resulting. consequential

constitute “occurrences!” and. pgqpe\rty :da,mage‘ wnder the: ‘§tandard dnd/or typlcdl geneml

{
1

liability policies:”

'CLASS ACTION ALLEGATIONS

75. Pursuant to the common.law of South Carolina.and Rule 23 of the.South. Carolina:

Rules of Civil Procedure (“SCRCP”), Plaintiff Swinson brings:this action: both individually- and«
as a proposed-class action against Defendantsion behalf of herself and all othier similarly situ sted
persons and entities, who own.acondominium within the Gates (hereinafter collectively referred.
‘to as the “Class”). The Classiis nicie-particulaly dé'ﬁﬁ’e“d asfollows: |

All persons and- entities that own: a condominium within
The. Gates located ini thé .City' of Columbla Richland County,
~ South:Carolina:

"Excluded: from the Class ‘are: (a) any. Judge presiding over this
action and members of their families; (b) Defendants and any
eiitity in: which Défendants have - 3 controllmg interest or which.
have a. c,outxollmg iinterest in Deféndanis. and: their legal
reptesentatives;, assighs anid: successois of Defendants and
Defendants’ current or. former. employees ‘investors, members,. or
officers; and (c):all.persons who pr operly execuie:and file atimély
request for'exclusion from the Class.”

' 76.  Numerosity: The Class is. composed of it excess of one Huindred fifty persons

geographically .dispersed throughout ‘the State of South -Carolina and the United States, the .

joinder of whom in one action is impractical. When spouses.and. co-owners are considered, the-

Classis expected {0 be in-excess:of two hundred members,

13
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77. C’ommon&iit_jzi Questions of law ‘and fact common to: thé: Class: exist ‘as to all

members:of the Class and predominate.over any. questions-affecting only individual members:of

the Class. These common legal and factual issues'include the following:

(a)

©

@

(e)

oy

)

Whethet: the construction and/or-repair ot The Gates-was defeciive;,
Whiether ﬁgféndants'?kﬁew Or siio'@fi&thyé known of thé defects;

Whiether Defendarits snéj'gl‘_i gently constructed The'Gates;:

Whether D«;ffe’nifanﬂts have acted or refused; to' act 'on’ grounds: generally-
applicableto-the Class;

“Whithier Defendants are financially responsible; (0 pay. the full ‘costs, and

‘expenses:of repair of said defective conditions;

Whether Plaintiffs aid the Clags are. entitled 10 compensatory ‘damages, °

iricluding, among’ othér things: (i) compensation for 4l out:of-pockei;

‘monies expended by other members of the Class for repair ‘of: their

‘condominiums.as well as repair/iéplacementsof other property damage; (ii);

i

teimporary répairs; and (iii) coipensation for 1oss:of use:,

"Whether the Plaintiffs are entitled fo prejudgment interest; -attorneys” fees.

:and costs.from Defendants.

78.  Typicality: Plaintiffs’ claims are typical of the claims: of the: members of ‘the:

Class, as all such claims arise out of Defetidants’ wrongful éoniduct in constri¢ting The Gates:

79.  Adequaté Represéntation: Plaintiff Swinson will fairly and adeqiately protect the-

interests' of the ‘membets of the Class and 1ias no interésts antagonistic to those of the Class.

Plaintiff Swinson- hag: retained counsel. experienced ‘in the prosecution of construction -defect:

claims and complex litigation, iriclading consumer class actions involvifig prodiict liability and

product design defects.

(3
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80:..  Predominance and Superiority: This class action is appropriate for certification
because questions of law: and fact common to- the: members of the Class predominate over

.questions affccting only’ individual membets, and & Class action is supérior to: other available.

Jnethods fot the fair and efficieiit-adjudication of this controversy, Sifice individual joinder of all

membets of the Class is impraéjihaﬁie; ’sfi'(”)i;_id»i:'ﬁ‘d‘f};'i‘dual‘ Class Members: be required to bi’ii]g»
separte:actiofis, ‘this: Colrt would ‘bé. ésnfrorited with :a ‘mgl"tipli;c'if(y of lawsuits burdening the'
-court:';ys'femt while also-creating:the risk ofinconsistent rulings.and contradictory judgments. In
contrasi to, proceeding ‘on ‘a case-by=cas¢ basis, in which inconsistent results ‘will magnify: the-

delay and expense. 1o .all partics and flie; court systém, this class «action presenits far fewer

management’ difficulties: while’ providing unitaty ddjudication, ecoromies of scale afid

coniprehensive supérvision by a'single Court,

1. 'Defendants: Have. acted -on: grounds. generally applicable: to the Class. Class

certification is appropriate under South: Carolina law. because. Defendants engaged in a uniform

and commion:practice. All Class Membets fave the:same legal right to and interest in redress for

82, Plaintiff Swinson:and the.Class envision no-unusual difficulty in.the:management
of this:action‘ds a class action.

83,  Bach Class Member has an interest of more than $100.00;
84:  “The amount of money 4t stake for €ach Clags:Member'is not sufficient:for sach
membet to, hire their.own courisel and engingers and bring theirown action.

.ESTOPPEL:FROM PLEADING ANDTOLLING OF.
" APPLICABLE STATUTES OF LIMITATIONS

85.  Defendants; are estopped from relying on.any statutés-of limitation or. repose, by

virtue -of its ‘acts. Upon inforthation. and belief, Deféndants weté. ini 4 position of Superior

S e
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.knowledge and should have kno?v{n The Gates was defectively constructed and failed:to alert the
Plaintiffs of The Gates’3~3'defé¢iiY¢j:cpﬁdifibﬁ. | | | |

86. }f«-‘)‘efénaaﬁts;}iad'fa}a“ugy‘ to ‘inform Plaintiffs of the defects désciibed herein, which
it should have knowr, }s;’étwiths'taifgdin‘g its duty, Defendan‘fg. never ;c\ii_sé]osedﬁ the: defects ‘to
Plaintiffs. |

87.  Despite exercising reasoﬁa_ble diligence, Plaintiffs could not h;zyé; discovered the
defective condition: of The Gates. |
”' 88.  Given Dﬁfendauts" j’failmj,ej to disclose this ndnfpubfié information about the:
defective nature:of The _Gates,: - information: over which' it had ex¢lusive 'C’(’jﬁ-t;‘oi‘: — and because
l;fé"{{nﬁ\ffs é‘o‘uld{ﬁdt féasoriably. have. known. of The Gates’s defective nature, Défendants are
estopped from relying on Aaﬁy' ‘sga‘mteslof limitations or repose that might.otherwise be agp{icable
fﬂo"t};é claims:asserted-herein.

89. De&n@ﬁ&f are .f’u&her estopped from relying upon any 'stai'ﬁte oflimitations as

they have repeatedly represented tO'VPIa‘i‘ﬁﬁffs that they areonl)& tesporsible for.correcting work

for a period of one year aftérsale.

 FORA FIRST-CAUSE OF ACTION
(Negligence/Gross Né’gligéﬁ“@’e”ﬁgm All Defendants).

90.  Plaintiffs repeat and re-allege the allegations contained'in.the:above paragraphs as

if fully set forth herein..

91. At all times relevdnt; hereto, the Defendants, their agents, scrvatits, employees;

and subcontractors undertodk and. ad a-duty to Plaintiffs to exeércis¢ and usé. dué ‘caré in the

construction and repair-of The Gatesiin'a good, woikmanlike manner and with suitable materials,

in accordance with the xapp‘ﬁc{ibl:e building codes, state law, and in cqgf&rg)ancg with the

prevailing industry:standards.

B
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92.  Defendants breached their duties'to Plaintiffs and the Class in'a manner that was

negligent, careless, reckless; willful, and wanton in the following patticulars:

) (@)

®

(@

()

®

€y

()

6]
()

In failing to’ construct The Gatés in accordance with due carc and

‘ 'inaqggqradnce with standard building practices;

In failing to construct The Gates in.accordance with building code;

In Ttailing o pfoggylysupewise the work and construction of The

i

Gates;

' In failing to properly coordinate the Subtontractors;

In falhng to select, proper building hia"téfihls;;'

In failing to construct The Gates withr ans adequate- exterior building
-envelope;

In ‘failiqig) to, act as a reasonable person would in the circumstances then
and there prevailing; |

In: covefiz{g up their own défeétive work and/or the defective woik of
others;

In: failing to make repairs; and. - |

;Such;other; failurés to be-proven at trial,

93. Plaintiffs haveé been damiagéd as a direct and proximate resulatj of the negligence,

carelessness, recklessness, willfulness, and wantonness-of the Dé’f‘en@iants.

/

94, Ifit is shown. that said failures were committed ‘with gross hegligence and/or

reckless disregard for the rights of others, én’d/ng con/swtfjtuted‘» n@glig@ncc per se, Plaintiffs are

entitled to an award of punitive damages against the-Defendants. -

'FOR A SECOND CAUSE. OF. ACTION
{(Breach of Warranty as to all Defenidants)

17
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95, Plaiéﬁﬁfﬁsy repeatvangli; re-allege the allegations contained "ij)gthg\"‘ab;ovg émfz{grgphs as
if fully set foxfth“he;éir}: | | |
96.  The design, construction, sale, and repair of The Gatés came with express and
im;}liéd warranties that the work: ‘Would be petformed in a careful, diligent and workmarilike
manner. and that The: Gales ‘would be cppstrgc,tcd with suitabl’e‘»\ma‘ter.'ialsfand components: and
; free ,fr%;ﬁa all}écle fects and pc;bf‘éﬁpgrioﬁquglﬁy?bg{ﬁtgihg:anzgpscale condominium complex.
© 97, The 1d§sign, ‘construction, sale and{or repair of “The G'atesj,: and .the. cbmponents
‘uscd'fl}(ieréjh,icameiéwii}xjimpiie‘d warranties of fitness, mérchantability? and workmanship.
98.  Defendants have breached their )&arrantiés by. designing,, constructing, and/or
repairing The Gates in 4 deféctive fiiariner as set-forth above.

99. . Additionz;ﬂﬁ}y; the'Dincrstein Defendants owed Plaintiffs a warranty.of habitability.

100. As a direct and: proximate result ‘of the: Defendants’ breach of the implied -

warranty; Plaintiffs have suffered acfual and conscquential damages.

. ~ FORATHIRD CAUSE OF ACTION:
(Strict'Liability-in Tort: S:C: Code Ann. § 15°73-10 ¢t seq. as'to-Manufacturing
‘ and/or Supplier Deféndants) '

10 1 Plaintiffs repeat and re-allege the allegations anfainédi‘in’theaa!z@'x«cﬂparagréplls as
df fully set forth herein. |

102. ¢ ’l%é;.Mé;iuféCtul'iqé and/or ‘Sﬂppiier' Deféndaﬁts engaged in. the business of
manﬂf’acthﬁng; ‘f‘iﬁ'd/b’f‘ ?éﬁﬁpﬁlyﬁiﬁ’g“,'féb'nstfgc{ion products,. e.g. stucco, siding, :wi_ndgvg and door

‘packages, parking garage system, 'tivlé,‘ hand rails, stair sysfems'xcongre)te,:étg;:

103;  In.manufacturing and/or supplying products for the construction:of The-Gaes, the:

Manufacturing a.nd/p‘ris‘quli,ex Défendagt’s,placed products into the stream of commierce:

18
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104., By "int:roducing their products: into the stream of commerce, /“i';he M‘anufacmrmgi
and/or Supplier Defendarits repreéén’tad said products wére safe and.suitable for their foreseeable
use,

105 In the manufacture and/or supply. of products fo ’!"hé Gates, the Manufacturing
‘and/or Supplier D@feridant,s anticipate_and exp-e.ct\ that their products will reach the :public in
substantially the,same.condition in which they were designed, developed, constructed, and sold.

106.  The Manufhctming ‘and/or Supplier Defendants have manufactured and/or
supplied: their «proauc‘:'t's‘ in a defective manner that Has résulted in repeated water and/or air
intrusion inito and damage ofithe bu”‘fllain"g components at The Gates.

107. Tbe' Manufacttlring énd/or Supplier Defendants have marketed a,n’c[/dr—gscﬂdZ their-
prg‘c‘lﬁuc{s, for use as. compoﬁents in structires. such ‘s The: Gates. The components are in
substantialy the same condition as at the tifne thie Maniifacturing and/or Supplier Defendants
sold them.

108.  These;products *yveré ygrgasonal')ify?aésigned and -manufactured and:were-deféctivé
at;/the time of sale. ' ‘ | ‘

109; The Plaintiff could not have ,discbvercd the product ‘dcfvects‘,' in}wtﬁe,guildmgs nor
perceived thieir defective and/or dangerous condition through the exetcise of reasonable care.

110.  Because of the intended usé i;xvolvedf \th_éx likelikiood-‘and potential for serioiis
injury to person and/or p&\roperty'is great, Tﬁegdefecti?e«‘qaturc:fof the products is dangerous to an
extent-beyond the. ordinary knowledge common to'the community and consuming public;.

IT1.  Thetcost of altering the désign, construction and/or repair of the products supplied.
to 'The Gates to make thém safe was substantially less than the res‘i;lti'ng damagg; cost, and injury
suffered by the Plaintiff.

112, The preducts are defective and unreasonably dangerous, causing Plaintiff to have’

19
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suffered.damage.

¥

113, The desigh and miafiufacture.of the products supplied to the, Gates were inherently:

defective.as sold dnd ate a ditect and proximate:cause:of the damages siiffered by Plaintiffs.

114.  The Manufacfuring' and/or Supplier Defendantis are therefore liable to Plaintiffs

tinder thé dotirinéof strict liabilily-in an;amouni to be determined by the irier of fact.

WHEREFORE; Plainfitfs demand a trial by jury and pray actusl and consequential

‘damages; ‘statutory or punitive: damages; réasonable aitorneys’ fees; costs of suits prejudgment

interest; and granting:such flrtlier relief as the Coutt deems jiist ad proper..

August 6, 2014
Charleston, South Carolma

20

T uStm Lu y

Respectfully subnlititf;ds

JUs TIN O"TOOLE LUCEY P.A.

Sléphamc Dr. awdy
41&1\4111 Street:

‘ Post Ofﬁce Box 806

Mount Pleasant, Q..C 29465-0806
(843) 849 8400 phone
(843) §49- 8406 fax.
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Katharine Swinson; ndividually .

similarly sitiated .

Watkins Group; LP, Tindall

-<Inc {f/ik/a Action’ WmDoor
‘Technology, Inc;, Geo=Systems
Design & Testmg, Inc.; HGE

Builders Supply, Ltd ” SCA

STATE'OF'SOUTH CAROLINA.

COUNTY OF RICHLAND-

The: Gates at Wllhams—Bnce
Condommmm Associationi and.

and.on behalfof all-others:

"Plaintiffs,
vs.

DDC:Consfruction; Inc., Kapasi:
Glass Mart;, Inc:, DMC:Consolidated
Itic., DMC Buﬂders,oCo Inc
Individually-and d/b/a The
Dinerstein’ Compames DC
Developers — Columbia:Condos,
Inc., Columbia €ondos, LP, DMC
DevelopersI Ltd ‘31 W Tngulation
Company; Inc:;Associated
Céncrete: Contractors Inc. Balley
Electric Company, LLC,; C&B:
Utilities, LP; Carolina Floor Systems
Inc. Ccntwy Fire Protection, LLC;
Cherokee Inc., Coronado Stucco,
LP ‘Cross: Plams Custori” Iﬂe Inc..
Lowry Construction and; Trammg,
Inc., LTB Construction; Inc.,
Martm Moralés JE: Pamung &
Drywall; LLC; Metal Construction
Materials, Inc., Southwest:
Iroriworks, Inc., The Clerkley/

Corporation, Triad Pest Conttol,
Inc., Wyman Acoustics LLC:.
Alenco Inc: d/b/a Ply Gem
Window: Group;; Crosby Wmdow

Consulting; Inc., Maintenance:

e

o

(AN AN

I N N N N N SN/ SN UL NN N 2N WU E NI N N LN L IR G R A - N N R A S A S WD A Iy

IN THE COURT OF COMMON PLEAS

/A No: 2012-CP-40:8512

ANSWER.TO THIRD AMENDED COMPLAINT

ROA_00598"
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Engineers; Inc:;.Sinclair& 3)
‘Asséciates, Tnc,, Faultléss )
‘Hardware, mdwxdually anddbla ),
PamexInc., T&M ConcreteyInci,, ¥
Loveless: Commermal Comractmg, )]
Ine; Economy Waterproofing; Inc., )
‘BMC West Corporatlon Highway )
)
)
)
)
)

‘One’Construction, Inc: J.I: Wmdows,
LLC,; Dietrich Industries, Inc., a/k/a
‘Dietrich:Metal: I“rammg, Ttic. n/k/a
Clarkwestern ‘Dletnch Building
Systems, LLC, HCM Utah, LLC,
Headwaters; Inc. d/b/a Best, Masonry, )
Labrador Electric Company;
Accurate, Plumbmg Heatmg & Air
LLC f/k/a- AAA Accurate’ Plumbmg )
Solutionis Division:of AAA Accurate: ).
Backflow, Testmg & Repan LLC; ) ‘
Time Warner.Cable! Southeast LLC ): -
‘Southern E quipment Company, Inc., )
‘d/b/aReady Mixed Concrete.and’ )
John Doe #1:10 )

)

)

) Deféndanis.\ 3

Ed

The Defendant; Bailey Electric Company, LLC answering the Plaintffs’ “Thid Amendet

Complaint herein wotild tespectully show.ito.the cout the following;

[FOR A FIRST DEFENSE
*(General Denial)

1. This Defendant‘denies: each and every allegation of the Plaintff’ “Third Amended

Complaintnotherein specifically-admitted.
2 Paragraphs 1 and 2 are.admitted.

3. As "to“paragrai?hs 3 ft]irough 23,-this Defendant lacks sufﬁcient,kanwleﬁg,e»fQ,erm

an opinion as. 16 theé: allégations of paragraphs 3 through 23 and therefore denies thie ‘samie and

demands strict proof theréof

w

ROA. 00599

© st i vemein s n o wd €



e - . Cox “ . =

....

4, As fo paragraph 24, this Defendant-admits/that it'did install sorme eléctrical and

‘heating and air’ ¢onditioning. équipitient at The: Gates but deniés: the remaining allegations of

paragraph 24 and demands strict:proof thereof:

5. “Aso paragraphs 25 through 62, fhis Defendant. lacks sufficient knowledge to
form’ an‘opinion as to thé allegations of ‘paragraphs 25 throughi@ﬁrjidjthcté:fdré 'dén.’i“e‘si‘tl‘ie:;saﬁie_
and dematids smct proof. theteof.

6. Parigraph 63 is admitted.

7. As-to paragraph 64, this Defendant repeats and reiterates the ‘defenses:raised-in
paragraphs 1 :thgqugh 63 ahove as fully as if set forth verbatim herein:

8. Paragraph 65 is denied.

9. A§ 16 ‘paragraphs 66 fh"r‘ough{ 68, this Defendant Tacks sufficient Kiiowledge to
form:an-opinion as to the allegations of ‘paragraphs 66 through 68-and therefore denies the:same
and demands:strict proof thereof:

10:  ‘Paragraphis 69 through 73 are denied.

11.  Asto Paragraph 74, this Defendant lacks sufficient knowledge: to forta ahopinion

as 1o tﬁe;a\llcga"tiOnét_ oﬂ'péfagfaijh 74 and therefore ‘denies the :same and. demands :strict proof”

thereof, Y
12, Paragraphs75 through 84 are denied..
13. fPar'fag:rgﬁHs85"“th"rbugh‘"89"a1‘e‘(déﬁicd.
14, - Asto patagraph 9‘0; fhis:'DefeﬁdEht fépeats and reiterates the defénsés; raiséd in

paragraphs 1 through 89 above as fully as-if set forth-verbatim hercin.
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15.  As'toparagtaph 91, this Déferidarit lacks sufficient knowledge to; fotri dn: 6pinion
.as to. ‘,the‘ allegations: of}péra’graph 91 and there‘fdre denies the :same and; demands strict proof
thereof.
16 Paragtaphs 92 through 94 are dexiicd.
17.  Asto paragraph 95, this Deféndant repeats-and reiterates the defefises Taised in
paragraphs:1 tﬁr()&gh 94 above as fully as.if set forth verbatim herein.

18.  Paragraphs 96 through 100 are denied..

19.  As to paragraph,101,-this Defendant repeats and reiterates the-defensesiraised in

 paragraphs 1 through 100 dbove:asfully as if set forth verbatim herein

20.  Paragraphis 102 through 114 are detiféd.,

FOR A SECOND DEFENSE
(Subject Matter Jurisdiction),

v
.

21.  ‘This courl: lacks. jufisdiction over fhic subject: matter of the. Plaintiffs’ Second
‘Anicnded Complaint, the; case. therefore:should be dismissed putsuant to Sonfli CarslinaRule-of
* Civil Procedure 12(b)(1)..

FOR A THIRD DEFENSE
(Waiver of Class Action Status)

22.  The Plaintiffs have waived their right tobring:a class:action:per. the tefms of‘the
Master Deed for the project:

[FOR A FOURTHDEFENSE
(Comparative Negligencc)

23.  If the Plaintiffs were. at fault: for causing the injuries for which the: Plaintiffs
complain, the Plaintiffs fault is pled as a complete defenss to the ,Plaiﬁiif&?? claim, or in ‘the

alternative, ini proportionate reduction of the Plaintiffs’ claim:,

ROA_00601
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KOR A FIFTH DEFENSE
(Sole, Superseding or Intervening Negligence of Others) -

24.  ‘This Defendant would show; upon information and belief:that any. claifis against
Bailey Blectric Comipany, LLCiare barred by the concurring, intérvéring orsuperseding fault of
othérs over whoim this'Deféndaiit had no comitrol.

FOR A'SIXTH DEFENSE.
(Statuté of Limitations) ~

25.  This Defendant pleads’the applicable Statute of Limitations as a complete. bar to.
the Plaintiffs’ claim. - , ‘

FOR A SEVENTH DEFENSE
(Failure to Mitigate Damages)

26.  This Defendant would show;-upon information and belief that the Plaintiffs have:

failed to mitigate their damages and that any failure to mifigate’ flie damages: should act ‘as .

complete barorin;the alternative; a rediiction ofiany-datiage award:die 1o the Plaintiffs.

‘FORAN EIGHTH DEFENSE
(Economi¢ Loss: Doctrine)

27.  This Defendant would show'that all rofi-contractual claims by the Plaintiffs are

barreéd by the Economic LossDocttine:.

@

FOR A NINTH DEFENSE: .
(Punitive Damages) - ,

28. This Défendant would show,-upon-information and belief, that the Plaintiffs! claim

for punifive damages violates the Fifth, Sixth, Seventh, Eiglith:and Fourieenth: Amendments to-the
Constitution of the United States:of America in thatit violates the:double jeopardy:clause in that this;
Defendant could, be:subjected to-multiple;awards of punitive damages for'the sateset of facts, the:

self-incrimination clause is being violated becaiise, this. Defendant can be- compelléd to. give:

testimony against itself in 4 penalty situation siichas punitive damages, the assessment-of punitive
. A ( : ) ‘
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damages by a burdén of procf ‘?lcés,‘%slhanf'ﬁe}fo'ncfl a r;asonaﬁfé doubt is violative of the Sixth and,
Fourteenth Amendments in that inmiﬁvc damages are a fine or penalty and.are, therefore; quasi-
criminal in 1latu:e,,Piéihﬁffs’ claim for punitive ;mnagés violates this: Defendant's right;io‘ggcgg:ssstb
the coq}jts/ as guar@me\evd__iby the Seventh and.l?‘ouﬂi@nth Amendments because the thréat 6f an award
of puﬁftivg damages chills this Defendatit's exercise of that right, the Plaintiffs’ claim forspunitive
-damages Vio‘latei;’zﬂ’lel Eighth Améndment's-guarantee that excessive fines shall'not be imposed, and
the Plaintiffs™ claim:for punitive Qggggrggsyi{ﬂa‘teg;bdtﬁ«th&.duejprocvﬁsszand equal protection clauses
of t‘hé Fourteenth At‘n‘q;«dm@m’ in that the st‘andmj{;};f‘or aw&ding& gither punitive damages is-unduly
vague and, therefore, violates both procedural and substantive- due ‘process safégnaids -and,
therefore, the. Plaintiffs’ claim for punitive damages shiould be dismissed.

| WHEREFORE,. having fully gén'swered,‘ this Defendant prays that the Plaintiffs’ Second

i

Amended Complaintbe:dismissed with costs.

BROWN & BREHMER

AJeRA.

Karl S. Brehmier: -

1720 Main Street, Suite 201

Post Office Box 7966.

Columbia,"South Carolina 29202

(803) 7716600 o
Attorneys for'Bailey Elettric Company,.

‘e

August 29,2014 -
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STATE OF SOUTH.CAROLINA

COUNTY OF RICHLAND

The Gates al Williams-Brice
Condominium Association and:
Katharine Swinson, individually
and on.behalf of all others
similarly situated

Plaintiffs,
VS,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
DDC Constiiction, Inc., Kapasi )
Glass Mart, Inc.,, DMC Consolidated )
Inc., DMC Builders, Co., Inc.,. )]
Individually and d/b/a The )
Dinerstein Companies; DC )
Developers — Columbia Condos, )
Inc., Columbia Condos, LP, DMC ~ )
‘Developers I, Ltd, 31-W. Insulation )
Comipany, Inc., Associated )
Concrete Contractors, Inc.; Bailey )
Electric:Company, LLC, C&B )

. Utilities, LP; Caroliria Floor Systems )
Inc:, Century Fire Protection, LLC, )
‘Cherokee Inc., Coronado Stucco, )
LP, Cross Plains Custom Tile, Iic. )
Lowry Construction and Framing; - )
Inc Lf B Constructlon Inc )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

a5

Drywa_ll LLC, Metal Construction
~Materials, Inc., Southwest” -
Ironworks, Inc:, The Clerkley/
Watking Group, LP, Tindall
Corporation,.T ‘tiad Pest Control,
Jnc., Wyman Acoustics LLC;,
Alenco Inc. d/b/a Ply Gem
Window Group, Crosby Window,
Inc., #/k/a Action WinDoor
Jechnoiogy, Inc:, Geo-Systems

" Design & ‘Testing, Inc., HGE.
‘Consulting, Tic., Maintenance
Builders Supply, Ltd., SCA

IN THE COURT OF COMMON PLEAS

' C/ANo: 2012-CP-40-8512 '

CERTIFICATE OF MAILING
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Engineers, Inc,; Sinclair & )
Associdtes; Tne., Faultless bl
JHardware, mdwldually and d/b/a )
Pamex Inc., T&M Concrete; Inc., )
Loveless Commermal Conttactmg, )
Inc., Economy- Waterplooﬁng, Inc; ,)
BMC West: Coxporauon Highway )
One Construction, Inc. J.I. Windows, )
LLC, Dietrich Industries; Incs,-ak/a )
Dietrich Metal Flammg, Inc. n/k/a )
Clarkwestern Dietrich Building )
Systems, LLC, HCM Utah, LLC,, D
Headwatets, Tnc.d/b/aBest Masom'y, )
Labrador: Electl' ‘Company; AAA. )
Accuraté, Piumbmg, Heatmg & Au §)
LLC f/k/a AAA Accurate Plumbing )
Solutions Division of AAA Accurate- )
Backflow Testing & Repalr LLC, D)
Time Warner Cable Southieast; LLC )
Southern Eqmpmem Company, Inc., )
d/b/a Ready. Mixed Concrete and Y.
John Doe #1-10 )

)

)

_Defendants: .

1, the underblgned éniployee 6f Biowr & Brehmet, higteby certify- that copies-of thefollowing-
documents have been served on the Plaintiff’s counsel by depositin g-same in’ thie United States Postal
Service with ‘the ‘proper amount of first-class postage duly saffixed’ and’ all ‘other-parties have been,
served vid eléctroniéimail:;

’ Al

Pleadings:  Answer to Third Atiended Corplaitit
- Served.On:

Justin Q'Toole Lucey, Esquire:
Stephanie Drawdy, Esquire
Justin- O'Toole Lucey, P: A
P.O. Box 806

Mount Pleasant,. SC 29465

Chnstophcr M. Adarns, Esquue:

P.O. Box 12487
Columbla SC 29211

ROA_00605

PP NP PR



Chiistina Agnes Blsset Esquite »
P.0.Box 1349

Myitlé Beach,, SC 29578

Howard A. VanDine, III, Esqmre‘
Erik Norton; Esqmre

Tara Su]hvanm( Esquire
P.O. Box.11070:

Columbia, SC 29211

Michagél B.T.. Wilkes, bsquue
Ellch S. Chcck Esquire .
Derelc: M. Newbe;ry, Esquue
127 Dunbsr ‘St., Ste. 200

Spastinbiurg, SC 29306

Steve:M.-Pharr; \E:s‘qhu‘irg:'

Leslie: Sherrill, Esquire

8 W 3rd St # 600
Winston-Salem; NC 27101

‘Edward; Glenn: Elliott, Esqmre
'P.O. Drawer 1931
ZFlorcncezf 'SCi29503;

‘Norman ‘Ward Lambert;, Bsquite:

420 Patk'Ave., Ste. 220

Greenville, SC29601

Jason, Alan Pittman, Esqﬁi_rie;’\ :
PO.Box 12519
Capitol Staﬁbh‘Cdlﬁ.mbia, SC 29211 -

Franklin J. Smith, Jr., Esquire

P.0. Drawer 7788
‘Columbia;. SC:29202

Paul E, Sperry, Esquire
“Tyler Paul “Wintoni, Esquire

40 Calhioun St;,.Ste. 400

:Charleston, South Carolina 29401
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Brent M. Boyd:, Esquire

Post Office Box 6648
Columbia, SC 29260

Wﬂham K. Luyties; Esquire
2900 North Loop Wcst Sﬁite 500

.Houston TIX 57092

Bryah Bithes, Esg.
Josh Bennett; Esgs

P.0. Box 100200, _
‘Colurbia, SC29202.

Brian Gambrell, Esquire

Lovic Brooks, Esquire;

1122 Lady' Street, Suite '1025:
Columbia; South: Carolina29201 -

J. Kenneth Carter, Esquire -

* Joshua D. Shaw; Esquire:

P:0. Box 1473
Columbia, SC 29202

Jim Werner; Esq:
1201 Main Strect; Suife: 1450

-~ Columbia, SC 29201

Herbert:Loutian, FEsq.
1116 Blanding Street, Suite. 100

Columbia, SC 29201

S. Markey:Stubbs,.Esq.
3710 Landmark‘Drive
Columbia, SC 29204

John-Moylan, Esq.

Tally Parfiani. Casey, Esq..
801 Gervais: Strcct Suite.B
Columbia, SC: 29201
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Columbia, South Carolina
Sikoner &, 2014

Christle Turner
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

‘ e FOR THE FIFTH TUDICIAL CIRCUIT
‘COUNTY -OF RICHLAND' )
) CASE NO. 2012-CP-40-8512

The Gates At Williams-Brice. Condorminium:
Association And Katharine Swinson,
individually, and on behalf of all others.

similarly situated,
Plaintiffs;.
A BAILEY ELECTRIC COMPANY;
Vs LLC'S AMENDED:ANSWER TO:
THIRD AMENDED COMPLAINT'

DDC Construiction, Jiic.; Kapasi Glass Matt,
Inc.; DMC Consohdated Iné.- DMC Builders,
Co. Inc  individually- -and d/b/a ‘The Dinerstein
Compames DC Developers - . Columbia -
‘Condos, Inc.; Columbla Condos, LP; DMC.
Developers I Ltd.; 31-W Insulation,
‘Company, Inc.; Assoc1ated Concrete
Contrictors, Inc.; Baﬂeyw Electric Company,
LLC; C&B Utlhtles iLP; Carolina Floor
Systems, Inc.; Century Fire, Protection; LLC}
. Cherokee Inc ; Coronado Stucco; LP} Cross
- Plains Custom Tﬂe Ing.; Lowry Construcuon
& Framing Inc.; LTB Construction; Ing.; :
Martin Morsles Jr Painting & Drywall, LLC
Meétal Construction Materials, Inc.; Southiwést
Troniworks, Inc.; The Clerkley/Watkms Group,
LP; Tindall C01 poration; Triad Pest Control;.
Inc.; "Wyman Acoustics: LLC; Alenico’ Holdmg
Corporatlon Alenco Window GA, LLC, New:
Alenco Window, Ld;; AWC Holding
‘Company; Crosby Window, Inc., f/K/a/
Action WinDoor Technology, Inc Geo—
Systems Design & Testmg, Inc; HGE
Consulting, Inc.; Mamtenance Builders Supply,
‘Lid.; SCA Engmeers Inci; Siriclair &.
Assoc1ates Inc.; Faultless Hardwale
‘individually and d/b/a Pamex Inc.; T'&M-
- ‘Concrete, Inc.; Lovéless’ Commermal
‘Contracting, Inc Economy Watexpwoﬁng
Inc.; BMC West Corpm ation; Highway, One
Construction, Inc; T.I. Windows LLC;

(Non=Jury Triak Demanded)

wie
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)

Dietrich Industries, Inc., a/k/a, Dietrich Metal )
Framing, Inc., n/k/a’ Clarkwestem Dietrich )
.Building Systems LLC; Best Masotiry and its )
successor in interest, OldCastleAPG; )
Headwaters, Inc. d/b/a-Best Masonry; . y
Labrador Electric- Company, fnc.; AAA. - )
.Accurate; Plumbing, Heatmg & A1r LLC, f/k/a )
AAA: Accurate Plumbing Solutions Division of. )
AAA Accurate Backflow Testing &. Repa1r ).

LLC; Time Warner, Cable: Southeast*,xLLC )
Southern Equipment Company; Inc.; d/b/a )
Ready Mixed Concrete Compaiiy, and John. )
Doe #1-10. )
Defendants. )

)

Déféixdan'i;:ﬁBfailqjyaEleczrfid Company‘;?l;l;c ("Bailey" or, "-H@f@ﬂﬁ@nﬁi)" answers the ihi‘rd:
Attigiided. Complaintof Plaintiffs ‘Thé Gates 5t Wiliiams-Brice Condotrinfum Association and.
1K_aihari,I;Q Swinson,, individually, and.on behalf of all ofhers similazly ws“,_i,tfuégédiic'!f:Elaii;ﬁffs“');-; as.
“follows:

1. Bach and' every allegation. of the Plaintiffs! Third .Amended Complaift not

specifically admitted herein is expressly. denied.”
2. Defendant deniés that PLAIftiffs are eititled to & jiiry trial.

EO}( A FIRST DEFENSE AND BY WAY OF" ANSWER
-(As:to Parties :and. Juusdlctmnal Statement)

3. Defendant’ i§ ‘withiout sufficient information: of knowlédge. to; admit the

allegations'in. ‘Paragfaphs 1,2 and’3: ;md‘ demands-sirict proo'fzthere'o’f
4. Defcndant adxmts the allcgatlons of Paragraph’4‘ on, mformatmn and belief.

5. Paragraphs 5 and 6 contam legal. 'cOnclus;on’s“ whlch: do not réquire: a respoiise.

‘To the extent a response is required, the allegations.are denied.

ki

ROA_00610




6. Déféndant\?is»‘\xiiﬂlout information or knowledge: sufﬁcient to‘admit or. deny the’
allegations in Paragraphs. 7-through 20 relative to-the corporate status and/or-operations-of-the:
entities desigriated flierein ‘and {herefore- ,Hégiés\ same and demands strict proof® thercof:
Defendant admits only-so. m\uch;o‘f: Paragraphs: 10 through 20 as allege. that DDC TCOﬁ's‘tfut':’tib"n}_
Inc. was the general. contractor. of the project and that Columbia Condos, LP was the
ownerldévéiopéri of the p‘;ﬁsjfeicf: Firther,. Dé'ff:‘n’daht incorporates the i'e‘s‘p‘dns‘(:’sfo'f‘:t‘ﬁjé,eﬁtitic;s?

identified in Paragraphs.7 through 20 by reference,

7. . Defendant. is without information, sufficient to admit or.deny the allegations in.

‘Paragraphs 21 through' 23 and 25 thictigh 59 nd thereforé -deniés saimé. and deriands: §trict:
proof thereof.

8. . Defendant admits -only. so riuch. of Paragraph 24. as alleges Defendant 1s;a,

limited liability company organized and existing under the laws of theState of Mississippi that :

‘provided certain HVAC dnd’ electiical work at The Gates. All other allegations _cjoxw;;t'ai,r}f:d{ in
Pa:ag}aph~424 are:denied.

9, ‘The allegations of Paragraphs 60th10ugh 62 require no response. To the extent:
.a«responsé is}requitéd,jthé:awlle"g“ati\’c‘iﬁs:;éi‘ré denied. E |

10.  In answering Paragraph:63, Defendant .a.dmi,fs:.it‘- is subject to the:jurisdiction of
the Court but is withodt sufficient knowledge of information to -admit or deny”whether the
o:t'ha:r/ﬁ@fﬁndanfs:agp subject to the Court's jurig'dicﬁ(;n, and thus, defies the same.,

| (As to Factual Allegations)
11. Defendant admits the allegations in Paragraph 64 ‘Oﬁ‘fi‘thrmat'iOh anid belief.
12, Defendani denies the-allegations in Paragraphs 65 .ﬁilgougll‘ 68, and specifically

denics. the. eximgnce of and responsibility’ for any alleged deficiencies and/or fafléd Tepair

3
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atternpts. Answering “further, De’fen&ént is w'ithouf kriowledge .or information sufficicnt: to
form a bélief as:to any contact with, or ;h@"lg;oﬁlédéa of, the Dinerstein Déeféndants regétﬁiﬁg}
alleged problenisand therefore denies the same. )

13.  The allegdtions :of Paragraph 69 cills. for- :i;.:legar concliision: to which no.
response is required.” However, in the ulmoét caution, D;fc;;d,anﬁt.; denies ‘the al,legaﬁons set
forth therein. '

14,  Defendant denies the :anegations: in Patagraphs 70 -throtigh 74, Answering, "
fmthex ‘elements of Paragr aphs 70 through, 74 calls for;a. legal concluswn to'which no response. -
is requured To the. extcnt a 1esponsc is 1equned the. allegatxons are; demed

f(As’»’to Class ”Action Allegations)

15. ‘Defendant. demcs the. allegatlons in- Piragraphs 75 throiigh 84- and opposes the
| ceitification.of ‘a class;in this matter. Answermg further;, Defendant asserts: that Plaintiff’ and’
all’putative- class ‘members. have: Waived any nght they may have had ‘to proceed as ‘a: class hig

A

’;hls‘ matter;
16. lﬁéf\endént\ denies the: allegations ‘i Paragraphs 83 thirough 89 :and oppoSé‘é alli
relief sought therein:

FOR A FIRST CAUSE OF-ACTION *
" (Negligenice/Gross Negligéfice as 10 All Deferidants)

17, Answering' Paragrapk 90, Defendant incorporates by refefence the précediiig

Paragraphs of it§ Answer as if repeated, verbatim’ herem

18. 1;;1¢ allegations in Paragiaph.91 ,c'an,,fOf*ta legal ‘coriclisior to: which fio response,

is required. However, in. the utmost caution’ Bailey denis the allegations of Paragraph-91 as.
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they relate to it and demands:strict proof thereof.
- 19. Defendant deiiies: the allegations in Paragiaphs 92 through 94, including’ all
subparts thereof, and opposes:all relief-sought thereir. |

FOR A’ SECOND CAUSE OF ACTION
(Breach of Warranty as to all Defendants)

20. Asisweting Paragraph 95, Deféndant ,méorpofates by iefetence the preceding
Paragraphs of its Answer as if repeated verbatim herein, |

21. .'"Pal‘agr‘qﬁh‘s‘:ff%f “andjié?’ contain legal conclusions which: reéﬁire 00 respomnse.
- However, in the :ﬁtr’ric}stzc’aﬁt‘ioh.,B'ziiiéy}dehfés the allegations of these Pardgrapis and demads
strict proof thereof. | i

22, __;Deféﬁdﬁﬁt denies the ‘allegations in Patdgraphs 98 and 100-and opposes all felief
.s‘ought‘;ﬂ],{;rcirr.;‘ . . | .

FOR A THIRD. CAUSE .OF ACTION

(Strict Liability in.Tort:.S.C-Code Ann: § 15-73-107¢f seq: as to Manufacturing and/or,
Supplier Defendants) ‘

23, Answering ‘Paragraph 101, Defendant incorporates by -refér,ence;thc, preceding’
’ Paragraphs of its ‘Answei‘.;as i‘ffrepei'a;éd-'V‘éiﬁﬁtiin:heféizi. | |

24. Déﬁ;ndgntf is wi_fhéu’tg sufficient: information or belief to admit ‘or deny the:
alfegatiohs in. Paragraphis 102 through 114 to the:extent they Telate: o othei* Manufacturer
and,/é,r Supplier Defendants as' that term is defined ‘in tﬁe Third Amended '-Céznplaint' and
ﬂiereforé; denies any Such 'aflégﬁtiﬁﬁsg and- Vdémam.ifs“ strict pi'gof; thereof, Answering further,
Defendanit states:that.if grav‘idedfon&:ﬁnﬁted%‘HVKc ’aﬁd electiical work at TheGates,.and has
no knowledge of and is not Liable for ‘wozk;;pexfogméé’/by ot supplies pro,viéed by any other
entity on, the project. Defendant further denies dny. allegations related to defects’in: or damages.

&
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resulting from its HVAC and éléétfiéél ‘work at The Gatés. All remaining allegations of

Paragraphs 102 thmugh 114 ‘are. demed

25. Defendant denies that Pla1nt1ffs aret entltled to any of the relief sought in the,

WHEREFORE clause-against it

~ FOR:A SECOND DEFENSE

26.  Plaintiffs' .Thifd Amended: Complaint' fails to state ‘a: claim. agaij‘;st»;Déjfendantz

upon, which relief,may. be granted; ‘and,: therefore;: the Third Amended Complaint should be:

disiissed: against this Défendant putsiiant to-South Carolina Rule; of Civil Procedire 12(b)(6).

FOR A THIRD DEFENSE,

27, vPrl‘aintiffs‘ claims fhay bé bdrred as a result. of fhieir failufe to take stch

reasonable actions as necessary to mitigate their damages as required:by“South Carolina law.

FOR A FOURTH DEFENSE -

28. . Plaintiffs' claims ‘against Defendant: are barred, in whole: or in part, by the.

doctrine of equitable estoppel..

FOR A FIFTH DEFENSH

29. :Defendant}assefc tﬁatpminﬁaf'fy datages, -if any, were not due to or caused by
any act or .omissign on the part of this Defendant; but were ;rather due to and caused. by: the
‘centrlbutmg, concuumg, mtewenmg and/or Supeiseding fault acts or ‘omissions of a‘person-or
persons over whgm Defendant had noscontrol. Defendant pleads such conduct of others as d

complete defense'to all claims-in this action,

FOR A STXTH DEFENSE

30.  Defendant asserts thaf Plaintiffs' claims:against it may be barred by the-defenses.

© of laches, ‘mistike, preemption, ‘relesse, waiver, ratification, estoppel, unclean hands, statute

6
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-of limitations and/or aily ‘Gttiér -defense that may be available upon discovery’ of additional

informationsduring‘;theﬂ:pendeﬂc'y"of—vthis action.

FOR A SEVENTH DEFENSE

31. Plamtlff is not: enutled ‘to an award of punitive- dmages because such damages
violate the Fifth and FPouiteenth Ameéndmerits of the Utiited States*Cénstitiition. andsArucle‘ I,_

Section 3 of the South:Carolina. Constitution: in that;

ionly tpon. a: fmdmg of passion, plejudlce :OF caprlce st mconsmtent w1th due
process. guarantees ,

o .. ‘any award of punitive'damages; servmg a compensatory”function is inconsistent
‘with-due. pmcess -guararilees;

4 to the extent an. awaxd of-punitive: damages 1S excessive, such award-viplates die
‘Process-guarantees;- :

»

.3 theé j Jury’s unfetter ed: power 1o dward punltlve damages in ahy’ aiont it .chooses
is wholly devoid of meamngful standatds 4nd ‘is inconisistent with ‘due’ progess
‘guarantees;:

e’ reven if it could: be argued that -a' standard: govemmg imposition of punitive

‘damagcs exists, the standard is’void for, vagueness; and

t

ad the Plaintiffs' claims for punitive: damages v1olates the Due Process Clause and
the. Equal PlOteCtIOIl Claiise of thie Fourteenth Amendment of the Umted Statés

Conpstitition ‘and .Article L Section 3 of'the; South Carolina Constitution ‘in that

the amount of pumtlve damage is based upon the wealth ‘and status ‘of
Defendant.

FOR AN EIGHTH DEFENSE

~

320 Withirespect to Plaintiffs* claim- for. punitive damages; ls,c::..fs‘;nfdaﬁt: incorporates
by roference ay and ‘all states of limitations regarding the" determination. and/or
eriforceability of punitivé damage: awards, ‘Which arosé in the decisions. of BMW of North
America v. Gore, 517°U.S. 559 (1996), Cooper Industries, Inc.: v. Leatherman .Iboi-G.r'éug;
Inic., 532 U.S. 424:(2001), ‘and State Farin Miital Autoriobile Ins. Co. v:.Caijpbell, 538 U.S.
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408 (2003).

FOR A NINTH DEFENSE

33.  Deféndant would show it was not the ‘séller of the condominium units or the
developer of the project and therefore: Plainiiffs may mnot recover on warranty nor cat

Defendant be liable for ary clainis of individual unit 6wnérs.

FOR A TENTH DEFENSE
. 34, Plaintiffs' claims should be:dismissed for failifé-to hatiie indispensable parties.

FOR AN ELEVENTH DEFENSE:

35. Deféndant.incorporates by reference any affitmative defénse faiséd by any. other
Defendant in this dctiom:

FOR.A TWELFTH DEFENSE

36. “To: the ‘extent’ Plaintiffs” allegations: based on contract. and warranty are
applicable in this case,. they-bar Plaintiffs"negligence claims.

FOR A THIRTEENTH DEFENSE,

37.  Defendant ‘would -show:that the: alleged class members did* not have -any: -

relationship witlBailey nor is there:any-typicality. or. commonality: asitelated to ie'action.or

acts of Bailey, and thiis, Bailey'is tiot'a proper party iii &y alleged class action.

., % FORAFOURTEENTHDEFENSE

38.  Defendant. ‘would show that to the éxtent darages :are sought Tor Work
peiformed by others or damage resulting’ from the acts of others, it:is not: liable for these:
damages and Bailey demands an apportionment: and/or ‘allocation: of :damages to properly -

reflect:its:responsibility.
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'FOR A FIFTEENTH DEFENSE

39, Pldintiffs’ claims should be dismissed because of disclaimers-and.other defenses

specifically piovided in.the Master Deed

FOR A SIXTRENTH DEFENSE
40.  Defendant Lias fiot had an opportunity to condutt a sufficient investigation of to
engage in adyeqv»ate':discqvel'y. touching on the: circumstances: of “the ‘Plaintiffs' :allegations.

Defendant; intends to ‘act” promptly o inform itself as io the ‘pertinent ‘facts and' prevailing

" circumstancés Suriounding. any reported injiiry of -damage to the Plaintiffs as dlléged in the

Third “Amiended Gomplaint and - Lereby gives notice.-of “its; intent to: -assert any- further -

affirmative: defenses ‘that this informiation-gathering process may indicate is supported by fact

and faw. Defendant thus-expressly asserts each-of the ‘defenses required by $.C./R, Civs P 18',,

and reseives its fight to amend this Answer to: assert further allegations in‘support of any such -

defenses. as;required by. .tﬁezRule‘s -of. Civil Procedure,

FOR A SEVENTEENTH DEFENSE

41.  Plaintiffs have failed to comply with the. terms and. conditions: of The South
Carolina Notice-and Opportimity. to Cure Constiuction Dwelling Defects Act; S:Ch Code Ann,

§40-59-810; therefore, Plaintiffs" clairiis should be dismissed or are subject to-being stayed.

FOR AN EIGHTEENTH DEFENSE

42.  Plaintiffs hive Wwaived theit right to a jury trial.

FOR A NINETEENTH DEFENSE

43..  Plaintiffs .and ‘all putative ;class: members have waived their; right’ to- proceed

under a class:action mode of frial.

ROA_00617

e Bt 10



- FOR A TWENTIETH DEFENSE

44, Deferidant is entitled o a set-off for any amounts récovered related to- the:

alleged confstruction defects-at issue from any other source by Plaintiffs.

FOR A TWENTY-FIRST DEFENSE

45, “D‘efendantii"s .entitle'cl to an allocation of Fault as to cach cause of action and each
elemert of damage clalmed by Plamtlﬂs

‘WHEREFORE,;. havmg fully answered the Third.Amended Complaint:of the Plaintiffs,

Defendant, prays. that-thie Third Amended 'Co;;:gplaijlt be dismissed as to'it with prejudice and.

for such 6ther and furthei-reliéf as.this Hondrable Court may deein just aid proper.

NELSON MULLINS RILEY & SCARBOROUGH'LLP -

////A

\ frd A VanDise, T, SC Bar%No 09818

,,,,,,

1320, amStreet/ 17th. F1001 )
Post Office Box 11070 (29211-1070)
- Columbia;:SC 29201,
(803) 799-2000
Attorneys. for ‘Bailey Electric-Company, LLC.

.. Columbia, South Carolina

Septéinber_ S, 2014
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CERTIFICATE OF SERVICE
. ,_ . \
1, ‘the undersigned, of the .Jaw offices. of Nelson Mullins Riley &
Scarborough LLP,, attdtne}{s for Defendant, DDC Construction, ido~5heréby'qir:tﬂifyv5tﬁat I

‘have served all counsel. in this action with a .copy .of ‘the ‘document(s): hereinbelow

specified:-
Document(s): .
Builey Electric‘s Answer to Third Amended Complaiit Lo EE
ooya "
. ' s ‘C. ‘1’1'!‘ .
Tustini O Toalc ‘Lucey; Esqulro ' Sterling G. Davies, Esquire '7‘(;;::‘, L
Stephame D. Drawdy, ‘Bsquire Jason A. Pittman, Esquite o,
Justin' O*Toolé: Lucey, PA. . MecAngus Goudelock & Couue;f
Post Office Box 806 : Post Office Box 12519 e
Mt. Pleasant, S€29465x 0806 Columbia, SC 29211 =
' Jlucey@luc,ey-,law .com - sdav1es@mgclaw com
sdxa’wtiy@lﬂcéyflaw.com, J ason. plttman@mgclaw com
(Attorneys for Pldintiffs) . : ,(e%&t‘tgézfz.ze}zs for Ceritury Fire Protection)
N. Ward Lambert, Esquire . Chuistina A. Bisset, Esquite .
Harper, Lambert & Bmwn B.A. McAngus-Goudelock & Courie, LLC
Post Office Box 908 R 2411 NorthQak Street;, Suite 401«
Greenville, SC 29602 Myrtle Beich, SC 29577—3173 :
wlambert@hlblegal.com : ("hmtma bmset@mgclaw com
. (Attorneys for Tindall Corporation) (Faultless Hardvare, individually and
' : \ d/bla. Paiiiex: Tiic.) o
Christoplier Adams, Estluue ' Michael B. T Wilkes, Esquire
Collins & Lacy; P.C. ' Ellen S. Cheek; Esquite
1330 Lady Street, 6th Floor = Wilkes Law Firm, B.A
Columbia, SC 29201 i 127 Dunbar Stxeet Suite 200
\cadams@poll;nsand}acy,c_om ‘ © " Spartanburg, SC 29306
o T - mwilkes@wilkeslaw. com’ "
(Attorneys for HGE Consulting) ~ echeck@wilkeslaw.com  *,
(Attorneys for Sinclair & Associates)
Paul E. Sperry, Esquire ’ Karl S, Brehmer, Esquire: . -
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Tyler P. Winton, Esquire
Carlock, Copeland & Stair, LLP
40-Calhoun Street, Suife 400
‘Charleston, SC 29401 .
psperry@carlockcopeland.com
twinton@carlockcopeland.com

(Attorrzeys Jor The Cflgrlgléjg/ Watkins
Group, LP)

E. Glenn Elliott, Esqmrc

Aiken, Bridges, Elhott Tyler, &
- Saleeby, PA. '

181 East Evans Snect;» Suite 409

Florence, South Carolina 29506

ege@aikenbridges.com

(Atiorneys for 31-W Insulation Co. Inc:)

D. Andrew Williains, Esquire

Joshua D.’Shaw, Esquire

Ken Carter, Esquire

Turner Padget Graham and Laney PA
1901 Main Street; .17th Floor.
Columbia, SC 29201 '
dwilliams@turnerpadget.com:
dshaw@turnérpadget.coml
{KCar'ter@TufnérPé”dgetlciom

(Attomeys Jor Gea—Systems Deszgn &

*Testmg Inc:) .

John Moylan ‘Esquire _

Tally Patham Casey, Esquire

Wyche, P.A..

~ ‘801 Gervais Street, Suitc B
‘Columbia, SC. 29201

imoylan(@wyche.com
t ialham vyche: \oom

'(Southem Eqntpment Company, e d/bla.

'Rea(ly szed Concrete Cpmpany )

Chris Majure, Esquire

Brown & Bréehmer

‘Post Office Box 7966

Columbia,.SC 29202

’ kaﬂ brehmer@brbwnandbfehmer com

(Attorneys Sfor Bazley Electric; Company
LLC)

Steve M. Pharr, Esquire
Pharr Law, PLLC

8 W Third St # 600
Winston-Salem, NC 27101
spharr@pharrlaw.com

-(Attorneys for Alenco Inc..D/B/A Ply

Gem Window Group) -

JFranklin J. Smith, Jr., Esquire
TRichardson, Plowdcn Carpenter &
‘Robinson, P.A. ‘ ,

1900/Barnwell Streetf*
Columbia, SC29201:

fsmith@rperlaw.com

(Atiorneys for SCA Engineers, Inc.)

Tobias G Ward, Ir.
Tobias G. “Ward, PA
P. O. Box6138
Columbia; SC 29260
tw@tobywardlaw.¢om

Attorney for AAA Accurate Plumbing
(John Dae #2) :

S. Markey Stubbs, Esquue

Bakef; Ravenel & Bender, L.L.P.

3710 Landmark Dr.
Coluiibia, SC:29204
mstubbs@brblegal .com’

(Attorney for Time Warner)
Herbert W. Louthiar, Esquire -
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[

. Ryan Oates, Esquire
. Brent Boyd, ES(IIIII‘C

Murphy & Grantland, P.A.

"Post Office Box 6648
;Columbia,*SC. 29260

cmajure@imrphygraiitland Cof.

‘bboyd@murphygraniland.com

'(Attoz neys for Maintenance Buzldels
Supply, L)

~ Josh Bennett, Esquire
Geoff Osborn, . Esquire:

Wendy Byars, Esqune
Rogers ‘Townsend & "Thomas;: PC
Post Office Box 100200

~C01umb1a South’ Carolifia 29202-3200;

Josh. bennett@rtt-law. comr

‘Geoff:oshorn@rtt-law.com

Wendy.byats@rtt-law.com

" (Attorneys for HCM Utah, LLC,
itlﬂpi operly named as Best Masonry and

TS SHccessor i inler. 'éSt; OldCastleAPG

and Headwaters, Inc: d/b/aBest Masonry).

John Devlin, Jr.,.

"Post Office: Box 10387

Gl eenvﬂlc, SC 29603

(Attorneys for T&M ’Cbnc‘re"te):

Louthian Law Firm,, PA
1116 Blandmg Street Suite.300
Columbia; SC'29201

.. herb@louthianlaw.com

(Attorneys for Loveless Commercial

Contracting, Inc.)

Brian'C: Gambrell, Esquire,

‘Lovic Brooks, Esquire:.

Helnis & Greene, LLC ...
1122 Lady Street, Suite 1025

' Colutnbia, sC 29201,
(Attm neys for, Southwest Ironwor. ks): '

“Mark S: Barrow, Esquire

Chiristy E. ‘Mahon, ‘Esquite:
Sweeny,. ngate & Bdnow, P:A;
P. O. Box:12129

Columbia, $€ 29211

_cem@swhlaw,.com

{Attorieys foi: Cherolee, liic.)

Vlsa’S Shmnpert e

September _5 2014
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~ Metal Construction Materials, Inc.; S,ou_t,hwe,st

STATE OF SOUTH CAROLINA .. IN THE COURT OF COMMON PLEAS"

\ A » ' ‘FOR THE FIFTH JUDICIAL CIRCUIT
‘COUNTY OF RICHLAND )
: CASE NQ.n :2012@12—40%85 12

The Gates At Williams-Brice Condominium:
Association And Katharine Swinson;
md1v1dually, and on behalf of all-others.
sirnilarly situated,

Plaintiffs,, . :
ASSOCIATED:CONCRETE
CONTRACTORS, INC.'S ANSWER.
‘TO THIRD: AMENDED COMPLAINT

VSu

- DDC Constriiction, Inc. ; Kapasi Glass Mart,

Inc.; DMC Consolidated; Inc:; DMC Builders;, : @Joﬁ-’Jixﬁyff’I*‘rizil‘\Deﬁiaﬁdrfé‘"ﬂ) = .
'Co: Inc., mdmdually and: d/b/a The Dmerstem / : A A =
Compames DC. Developers = Columbia: Eﬁ r-
Condos, Inc.; Columbia Condos; LP; DMC. | DL
Developers I; Ltd.; 31-W Insulation, LR
Company, Inc.; Assomated Concrete ) .}: '
Contractors, Inc Baﬂey Electric. Company, &Gl i
'LLC; C&B Utilities, LP; Carolina, Floor- ! D én 4
£oey

-Systems, Inc.; Century, FLre Protection, LLC;;
Cherokee: Tiic.; Corotiado, Stucco ‘LP; Cross:
‘Plains’ Custom Tile, Inc.; Lowry Constructlon
& Framing Inc.; LTB Constructlon, Inc.

‘Martin Morales Jr..Pdintinig & Dr’ ywall LLC;,

~ Ironworks; Ific.;: The Clelkley/Watkms Group;:
‘LP deall Corporation; “Triad. Pést Contiol,
Wymau Acouistics LI:C; Alerico’ Holdmg
Corporatlon, Alenco Window GA, TLC, New
Alenco'Window, Lid,;; AWC Holding
Company; Crosby Wmdow, Inc., f/k/al’
Action WinDoot Technology, Inc Geo-
Systems Design & Testing, Inc.; HGE
Consulting; Inc.; Maintenance Buildérs. Supply,
Ltd.; SCA Engmeers Jnc.; Sinclair &
Assomates Inc:; Faultless Hardware
individually and d/b/a Pamex Tnc.; T &M .
Concrete, Inc.; Loveless Commermal
Contractmg, Inc ; Economy ‘Waterproofing,
Inc.; BMC West Corporatlon nghway One
Construotlon, Inc -J. 1. Windows LLG;

B
. N
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Dietrich Indusmes In¢;, a/k/a. Dletuch Metal
Framing; Inc., n/k/a: Clarkwestern Dietrich
Building Systcms LLC; Best Masonryand its
siccessor in interest, OldCastleAPG;
Headwaters, Inc. d/b/a Best Masonry,
Labrador: Electnc Company, Inc.; AAA
Acciifate: Plumbmg, Heating & A1r LLC ffk/a
AAA Accurate Plumbing:Solutions: Division of
AAA Accurate Backflow Testing & Repair,;
LLC; Time; Warner Cible, Southeast, LLC;
Southern Eqmpment Company, Incss d/bla,
Ready Mixed:Concrete Company,and John
Doe #1-10.

Defendants:

Defendant: Associaied; Cqﬁcr@tcj Contractors, Tnc. ("Associated! ‘Concrete" or

"Defendant!) angwers: the: Thlrd Amerided. Complfimt of Plamtlffs The Gates:at Williams-Brice
Condominium Association and Kahatine Swirison, individually, and on bﬁhéf of ‘all othefs
similarly situated: ("Plaititiffs"); a8 follows:

1 Each and: every: allega‘mcm of -the Plaintiffs’ Thlrd Amended Complamt fiot.

specifically admitted herein is expressly. denied..

2, Defendant-deniés that Plaintiffs are entitled to.a jusy tfiai'i; éﬁifﬁdérﬁands: a’bench
‘trial, | |
FOR A FIRST DEFENSE AND BY WAY OF ANSWER
(As to Parties: and; Jurisdictional Statement)
3, Defendant is -without sufficient information or knowledge to admiit’ the

. allegations in Paragraphs 1,.2 and 3°and demands'strict proof thereof.
4. Defedant admit“s'éthe“faiiegﬁtidﬁs;of'i?;;lragrapﬁ 4\0ﬁfiﬁ%$r‘mat’i‘omand belief.
5. Parg;gg@hsﬁ and 6 corifain legal conclusions which do not require-a ‘r'espo‘né'é".w
“To. the’ cXt’ént”ajfc;s'pdnse is Tequired, ‘tjhe;;alleﬂg'ations are denied.

92 .
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6. ‘Defendant is without information or knowledge sufficient to.admit: or deny. the. .

allegatiois in: ParﬁgrapﬁSﬁ tHroligh"ZO' relative to the corporate status ‘and/or-operations of the-

entities: designated therein. and therefme denies same and demands- strict proof thereof |

Defendant: admlts only so much of Paragraphs 10 through 20:as allege: tha: DDC Constructlon

Inc. Was the. general coiitractor. of ‘the plO_]CCl and' that Colimbia Condos LP was the.

owne1/developer of the pro;ect Fmther Defendant incorporates ‘the responses of‘the entities
- identified in/Patagraphis. 7 thiroughi 20 by reference.

7. Defendant -s- withiout. information ‘sufficient to ddmit of! deny the -allegations: in

Paragraphs 21.and 22 and 24 through 59 and therefore denies same and ‘demands strict proof i

thereof.

8. Defendant admits ‘only ;so- much of fParagraphe 23 as alleges -Defendant, is. d
corpotation orgamzed aiid ‘existing under the laws of one: of the states of the United States that,

“prov1ded certain -concrete: work with slab and garage foundauons .at The Gates. TAll other:

allegatmns contamed in’Paragraph 23 are-denied:

9. The allegatxons of Paragraphs 60. ﬂlrough 62 requuc 1o response To the éxtent

a response is quulred fhe: allegatlons are. demed

10.  In‘answer 1ng Patagraph 63, Defendant admits 1t is subJect\to the _]UIISdlCthIl of’

 the Court but is- w;thonfg ‘sufficient knowledge or 1nformanoneto-.adm1t of deny Whether: thq

other Defendants aresubject fo the Court’s jurisgliotipns and thus, denies. the'same;
'('As to Factual Allegations)
11.  Defendant admits the allegauons in Paragraph 64 on’information and behef

12.  Défendantderies the: allegations. ih Patagraphs 65 through : 68 ‘and, spemﬁcally

denies. the: cjgiste;}ee ‘of and ;res.p‘onsfibili_ty for any alleged deﬁqiendies and/or failed xepair:
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- attempts. Answering farthet, Defendant is without knowledge or- information sufficierit to

form a belief as to any contact with, or the knowledge of, thie Dinerstein Defendants regarding;

alleged problems and'therefore denies the same:

13. The“allegations of Patagraph 69 calls for a Iégal .coricliior to Which 1o

response is required. However; in the utmost caution, Defendant: denies ‘the: allegations set

forth thergin., ‘ . L .

~14.  Defendant denies the: allegations in Paragraphs: 70 through. 74, Ansyering:

further;, clements-of Paragraphs 70 through74-calls for a’legal conclusion to-which.no response

is required:. To the exteiit a‘i¢sponse is:tequired, the-allegatiors ate-denied.

(As to Class Action Allegations)

15.  Defendant denies the allégations in Paragraphs: 75 thiough 84-and. opposes. the:

certification of a class in thismatier. Answering further, Defendant.asserts that Plainfiff and all
putativé class membeérs: hiave waived any tight they fiiay have had to proceed as & class i this
matfer..

(As to-Estoppel from Pleading and Toiling of Applicable Statiite;of Limitations) -

16.  Defendant denies the allegations in Paragraphs 85. through 8:9",.and-opposcs; all,

relief sought therein.

- FORA FIRST CAUSE OFACTION -
(Negligenceé/Gross Negligencesas to All Defendants)-

17, Answering Paragraph 90, Defendant ‘incorporates by reference the preceding’

© Paragraplis of its Answer as if repeated verbatim herein.
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'18. * The allegations in Paragraph 91 call:for'a leg'al’c‘onclusiﬁon;tf,o‘rWhi\gh;no,1‘esppn§e_
is r"equiredl However; in the utmbst caution: A§gociated Concrete deiiies: the allegations of
Paragraph 91 as they relate to 1t and demands strict proof thereof:.

| 19.  Deferdarit demes the allegatlone i Palagtaphs 92 thwugh 94 1ncludmg all
subparts thereof, and ‘OPPQS%“all relief soughttherein.

FOR A SECOND CAUSE.OF ACTION
(Bleach of Warranty as to all Defendants),

o

. 20.  Answering Paragraph 95 Defendant. mcorpmates by reference the precedmg
‘Paragraphs. of its AU,SWf?I.' as.if repeated-verbatim herein,

21.  Paiagraphs 96 and 97 conisin legal conclusions ‘which tequire; 10 TESPODSE..

However, in the utmost caution Associated Concréte.denies the allegations of these Paragraphis -

4\ B B

and’ demands stnct proof thereof:.

22. Defendant denies the allegatiofis i Paragraphs 98 and 100; and OppOses all relief

sought therein.,

FOR A THIRD CAUSE OF ACTION
(Strict Liability in Tort: 'S.C:: Code Ann.-§. 15-73-10 et seg:: -a§ to:Manufacturing and/or
> .Supplier Defendants) ’ .

23.  Answering ?'P;a‘ragggati‘hﬂi@i;» Eefegtianf 'iilcarporétfes_ by rcfferc,nqc the preceding -

fParagraphs of its Answer as if: repeated vérbatii hierein.

b

_‘2f4f.;f‘ Defendant is without. sufﬁc1ent mformanon or; behef to admit: or deny the

_alleganons in. Pa1agraphs 102 through - 114 to: the. extent they relate to- other Manufacturer

a_nd/or Supplier Defendants as that tefm is défined: in- thié: Third. Aniended. Cempxaim and .

therefore denies any such allegations -and' demands strict proof thereof: Answering further,

Defendant states that it provided only limited coricrete work on the slab and garage foundations
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at"The Gates, and has no knowledge of and 1s not liable for. work: performed by-or supplies .

provided by any-other entity on the préject.\ ‘Defendant further deniesany :éilegations zelated to:
defects in or /’damégcs; resulting . from -its: slab -and ggré_lge 1fouggai;_iqn, concrete work at The.
Gates. All tiéfﬂaﬁing'iallegaﬁéns of Paragraphs 102 through 114 are denied:

25.  Defendarit denies that Plaintiffs /éi‘e;enttitl'éd.'to 4ty of the felief sought’in the

WHEREFORE clause againstit;

FOR A SECOND DEFENSE

26 Dlaintiffs' Third Amended Complaint fails to- stafe" a clainy agdinst Defeadant
fipon’ which: relief may ‘be granted ?vh,anéii,( therefore, ‘the Thitd. Amended Complaint:should be

. dismissed against this Defendant pursuant-to South Carolina Rule of Civil Procedure 12(b)(6).

FOR A THIRD DEFENSE
27 Pl';;\_i‘nvtj‘f:f‘_s‘," claims -may be barred: as a.result of their failure: to take stich

reasonable Actions 4s necessary 1o fiitigate their damages as required by South Carolina law:

FOR: A FOURTH DEFENSE
" 28 Plaintiffs' ¢laims against Defendant -are. barred, in. whole -of* in, éar’f,k by ‘the

doctrine of equitable estoppel..

29.  Defendant assert that Plaintiffs’ damages, if any, weré-fiot diié 1o -of' caused by

auy" act or omission on the part of this Defendant; buf were rather due to and caused by:the

conttibuting, concuiting, fittervening and/or siipeiseding failt, acts or omissions of 2 person or,
persons over whom Defendant had:no control. ‘Defendant pleads: such.conduct of others as a

complete defense to-all claims in this:action:
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FOR A SIXTH DEFENSE .

Defendant asserts that Plaiitiffs' claifus-agaidst it may: be batfed by the defenses
of laches, mistake, preemption; release; waiver, ratification; estoppel, unclean hands, statute.
of limitations and/or any other defense that may be available; iipon diS,(fOYéify‘ of additional

information during the pendencyof thi$-action:.

FOR A SEVENTH DEFENSE

Plaintiff is not: entltlcd to an.awardof pumtlve damages because :such damages

'Vlolate the: Fifth: and Fourteenth. Amendments of the Umted States' Constnutmn -and Article I,
Section 3 sz:the'{South»Garolina* Coﬁsﬁm’tiéﬁ-m,thatf

‘the Judmxary S abmty to corfect a puthe damage dwatd at the appellate ievel.

only upon a finding ‘of passion, prejudlce or capmce is. 1ncon31stent w1th due:

_process: guarantees;

any award' of pumtlve damages servmg a compensatory funétion i§ inconsistent
‘with dié process guarantees;:

to the €xtent an-award.of- pumtwe damages is €XCEssiVe, such award vmlates duef

Jprocess guarantees;

th'e‘ Jury s uﬂfettered‘ power to award punit‘ive damag‘es Ain 'any' amoun’t it chooses

iguarantees

-even: if it could be ar gued that a standafd. governifig; irfiposition. of: pURitive,
:damages exists, the standard is.void for vagiieness; dand.

‘the Plamnffs claiins. for- pumtlve damages violates the’ Due Process ‘Clatsesand’
‘the Equal Protection Clause: of the Fourteenth -Amendment: of the United States:

Constitution .and Article I, ‘Section 3 of the South Carolifia .Constitation in that

ythie amount’ -0f punitive damage is based - upon the, wealth: and status. of :

Defendant..

FOR AN EIGHTH DEFENSE:

N

"With réspect to, Plaintiffs’ claim for: punitive damages, Defendant incorporates.

- by reference any and- all statutes of :limitations regarding the determitiation and/or:
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enforceability of punitive daiidge -awards which atose in the decisions. of BMW of North

America'v. Gore, 517 U.S; 559 (1996); ffC'oape}' Industries, Inc. v., Leatherman Tool Group, ‘

Inc., 532.U.S. 424 (2001); and State. Farim Mutual Automobile Tns. Co. v. Caimpbell, 538 U.S.

408 (2003). .

33. - Defendant would show it was mot.the scller of the' condoiminium umiifs or the

developer of the' project and therefore Plaintiffs' may: fot recovér o ‘watranty nor can

Deferidant bé liable for any claiins ofdudividual wiiit Gwners.

" FOR'A'TENTH DEFENSE

"34.  Plaintiffs! claims.should be dismissed for féﬂulje to name indiépgpggblggpagﬁ@_@;

_ FOR AN ELEVENTH DEFENSE

35, f’Deféndéiﬁt iicorporates by reference any affirmative defense raised by ;apj other
Defendant in this action.

[FOR A TWELFTH DEFENSE

36.  To: the exteiit Plaintiffs' allegations. based. on contract afid ‘Warranty .are
applicable in-this case, they bar Plaintiffs’ negligence claims.

FOR: A THIRTEENTH DEFENSE

£

37. © Defendant ‘would show that the alleged class members did not.-have. any
relationship with Associated Concrete nior: s, there any typicality or commonality as relaed to
. the action or acts of Associsted Concrete, and thus, Associated Concréte is not a propet party

'in any alleged class action.
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‘Defendant intends to act promptly: to inform itself ag:to the pertinent facts and prevailing .

FOR A'FOURTEENTH DEFENSE.,

38.- lDefe‘ndant‘ would show' that to the extent ‘damages are :sought for work

performed by others 01}: damage resulting “from the acts' of others, it is .not liable for these '

damages and: Associated ‘Concrete demands an apportionment and/or allocation;of damages to

properly reflect its responsibility.

FOR A FIFTEENTH DEFENSE

39. Plaintiffs' claims should be dismissed becanse of disclaimers-and other defexises - -

specifically provided.in ‘the Master Deed.

FOR A SIXTEENTH DEFENSE
40.  Defendant has not had an opportunity to conduct a sufficient investigation or to
engage in adequate. discovery tbﬁéﬁli‘n\g; on the circumstances of ‘the Plaintiffs' allegations..

A

circumstances: surrounding: any reported injury or démage to the. Plaintiffs as alleged in the

‘Third Amended Cpmpiyaipt and bereby gives notfice of its intent -to. assert any fiifther,. -

affirmative defenses: that this information-gathering' process may indicate is supported by fact

and law. - Defendant thus expressly asserts each ofthe defenses required by S.C. R. Civ.P. 8,
and reserves it$ right to-amiend fhiis Answer to assert :furthcrrallegaﬁonsﬁig support of any’ such .
defenses as required by the Rules of Civil Procedure.

. FOR A SEVENTEENTH DEFENSE.

41.  Plaintiffs have failed to- comply with the ferts and ‘conditions ‘of The South,
Carolina Notice and Opportunity to Curg?:‘deﬁ?sti'uction Dweliilig Defects Act; S.C. Code Ann.

§40-59-810; therefore, Plaintiffs! ‘claims should be dismissed or are subject to being stayed.
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- FOR AN EIGHTEENTH DEFENSE
42.  Plaintiffs have waived their rightitoa jury trial.

FOR A'NINETEENTH DEFENSE

43. - Plaintiffs and all putative class members have waived their right:to proceed-

under a class action:mode.of trial..

- FOR A TWENTIETH DEFENSE

44.  Defenidant is-entitled to a sét-off for any amounts recovered related to the
alleged construction defects at issue from apjr-. other source by Plaintiffs.

FOR A TWENTY-FIRST DEFENSE

46. Defendant is entitled to an-allocation of fault as to each cause of action and-each . .. .

element of daffiage ¢laitied by Plaintiffs: -

WHEREEQRI*:,J}%Y@% fully-answered:the Third Amended, Complaint ofthe Plaintiffs;

Defendant “prays: that the Third .Amended Complaint be dismissed as to'it with prejudice and..

for such other and furthér telief as this Honofable Court mhay deerdfust and propet.

SIGNATURE PAGE ATTACHED

10 -
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NELSON MULLINS RILEY & SCARBOROUGH LLP

'Bl Aaﬁ howard vandme@nclsonmulhns com’
ik T. Norton; SC Ba1 No. 73860

E-Mail: erik; norton@nelsanmulhns com_ .

Tara C. -Sullivan, SC Bar No. 79806

E-Mail: tara.sullivan@nelsonmullins.com
1320 Main Street / 17th-Floor
" Post Ofﬁce Box 11070 (29211-1070)
Columbla SC 29201
(803) 799-2000
Af&oiﬁeys for Associated Concrete Contractors, Inc.
Columbia, South Carolina”

September { , 2014
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CERTIFICATE OF SERVICE

1, the undersigned, of the law -offices of Nelsoit. Mullins Riley &

Scarborough: LLP; ‘attorneys for: Défendant, DDC ‘Construction; do Hereby. ceitify: tﬁét’aiI':

have Served: all connsel in fhis action with - copy of the document(s): hereinbelow

specified:

Document(s):

Assaciated Concrete's Answer to Third Amended Complaint ~ ¢»

Iustm 0! Toole Lucey, Esqune
Stephame D: Drawdy, Esqune
Justin O'Toole Lucey, P. A.
Post Office Box. 806

Mt. Pleasant, SC 29465-0806
jlucey@lucey-law.com
sdrawdy@lucey-law:com

(Attorneys fbrf‘l"lazfnﬁjf.s )

N. Ward Lambett; ‘E$quite -
Harper, Lambeit & Brown P.A.
Post Office Box 908
Greenville, SC. 29602

+ wlambert@hlblegal. coiir

(Attorieys for Tindall Corportio)

‘Christopher Adams,; Esquire.
Collins & Lacy, P..Ci
1330 Lady Strect, 6th Floor
Columbia, SC 29201
cddams@callmsandlacy.:com

(Attorneys for HGE. Consulting)

Post: Office Box 12519,

Sterling G Davies, Esqune [
TJasoti A. Pittrnan, Esquue
McAngus Goudelock & Cout

Columbia, SC 29211
sdav1es@mgclaw com
J ason. plttman@mgclaw com

,(Attor'rzeysi{;for Centupy:zlizne'ﬁlt{‘dfeﬁtﬂiél,t)1

‘Christina A Bisset, Esquire:

:McAngus Goudelock: & Couue 1Lc

2411 'North.Oak: Street; Suite: 401
Myrtle Beach, SC29577-3173:
Chrlstma blsset@muclaw com,

(I’aultless Har clwme mdtvzdually and
d/b/a Pamex Inc: ;)

Michael B T. Wilkes, Esqmre
Ellen'S. Cheek, Esquire
Wilkes, Law Firm, P.A- :
127 Dunbar Street, Suite 200
Spaltanbmg, SC 29306

mwilkes@wilkeslaw. com

echeek@wilkeslaw. corii

{(Attorneys for Sinclair & Associatés).
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‘Pauil E.: Sperry; Esquire;

Tyler. P, Winton, ‘Bsquire
Carlock, Copeland & Stair, LLP
40 Calhoun. Street, Suite 400-
Charleston, SC' 29401
-psperry@carlockcopeland, com.,
‘twinton@¢carlockcopeland. com.

(Attorneys for The Clerkley/Watkiris'
Group, LP)

E..Glenn. Elhott Esquire

.Axken Bridges, Elhott Tyler, &
Sa]eeby, PA.

_ 181 East Evans:Street, Smte 409

lFIorcnce South Catolina 29506
e@alkenbrldges com )

'(A’ttorneyS‘for 31-W Insulation:Co. Inc.)

'D. Andrew, Wiliiams, Esquire
Joshua D. Shaw, Esquire
Ken: Calbcr, Esquire .
~ Turner Padget Graham and Laney P.A.
1901 Mam St1eet 17th Floor
'Columbla, sc 29201
dwﬂhams@tumerpadgct com
‘dshaw@turnerpadget.com.
,Kcaftéf@fmnérpadget.com

(Attorneys for Geo-Systeris Deszgn &
Testing. Incs )
John. Moylan Esquire-
“Tally Parham.Casey, Esquire
‘Wyche, P.A. -
-801 Gervais Street,-Suite B
- Columbia, SC 29201
jmoylan@wyche.com

g'tparha‘m@,)ﬂ”' iche.com

(Southern Equipment Company, Inc. d/b/a -

Ready Mixed Concrete Coriparny.)

Karl 'S: Brehmer, Esquire.
Brown & Brehmer
Post Office Box 7966
Columbia, SC 29202

~ karl, brehrher@brownandﬁréhmer- com

(Attornieys for Bailey Electric Company,
LLC)

Steve M. Pharr, Esquire-
Phari Law, PLLC

8 W Third St #:600
Winston-Salem,; NC 27101
spliarr@pharrlai. coin

Gem Wmdow Group)

Franklin'J. Smith, Jr., Esquire
Richardson, Plowden, Catpenter&
Robinsofi, P.A.

+ 1900 Barnwell Street

Columbia, SC:29201.
fsmith@ipcrlaiv.Com

(Attorneys jor SCA Engineers, Inc.).

Tobias G. Ward, Ir.
Tobias G Ward PA
P. O. Box 6138 -

: COlllmbla, SC 29260

tw@tobywardlaw.com

Attoi ney for AA4 Accurate Plambmg
(John Doe#2)

Si.Markey Stubbs, Esquire
Baker, Ravenel & Bender, L.L.P.
3710 Landmark Dr,

Columbia, SC 29204
‘mstitbbs@brblegal .cont

(Attorney for Time Warner)
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Chris Majure,. Esquire: ' Herbert:W: Louthian, Esqmre

Ryan Oates;, Esqmrc ~ . Louthian Law Firm, PA
Brent Boyd, Esquite 1116 Blanding Streef, Suite 300:
Murphy & Grantland; P, A. . Columbia; SC29201
Post Office Box-6648 : ,helbﬁlouthlanlaw com,
Columbia, SC. 29260

" cmajure@murphygrantland:com  ° (Attor. neyv Jor Loveless:Commercial
fbboyd@murphygranﬂand com .Contmctmg, Ing, )

(Attm neys for Maintenaice Builders .
LSI;pply, Ltd )«

;Josh Bennett, Esquite Brian C.. Gambrell, Esqulre
Geoff Osbom Esqulre Lovic Blooks Esquue

* Wendy Byars; Esquire- Helms & Greene, LLC
Rogers. Townsend & Thomas, PC 1122 Lady Street, Suite 1025
Post: Ofﬁce Box100200: - . Columbia, SC: 29201
Columb1a -South Carolina 29202-3200 , o
Josh. benneti@rti-law. com (Attorneys for Southivest Tiviviorks)
‘Geoff. oshofn@rtt-law.com. . . . . '
Weidy byars@rtt-law.com. Mark 8. Barrow, Esquire-

' Christy E. Mahon, Esquiié

(Attornéys.for HCM Utal, LLC, . Sweeny, Wingate & Barrow, P.A;

improper: ly idried (3 Best Masomy and’ P. 0. Box/12129"
ifs successor.in interest; OldCastleAPG 'Colmnbla, 8C 29211
and H eadwatel s, Ine. -d/b/n Best ‘Masonry) cem@swblaw.com

John Devlin, Jr., (Attorneys for Cherokee,.Inc,)-
Post Office Boxt 10387 ) '

sGleenwlle SC 29603
John.devlin@devlinparkinsoni. com

(Attorneys for T&M Concrete).

S Shumpezt

Septembeé* 2014
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STATE OF SOUTH:CAROLINA.

COUNTY OFRICHLAND.

The Gates At Williams:Brice Condominiuin
Association And Katharine Swinson;-
individually, and on behalf of all othels
similarly situated;

Plaintiffs,
VS.

DDC Consuucnon Inc.; Kapasi Glass Mart,
Inc.; DMC Consohdated Tuc.;:DMC Biilders,
Co. Inc md1V1dua11y and d/b/a The Dinerstein |
Compames 'DC Developers.~ Columbia:
‘Condos, Inc.; Colufnbia Condos, LP; DMC
DevelopersI td.: 31-W Tiisulation
:Company, Inci; Assomaled Concrete
Contractors, Inc ; Bailey. Electric:Company,
LLC; C&B Utlhtxes LP; Carolina Floot:
Systems Inc;; Century Fire; Protection, LLC;
‘Cherokee Inc:; Coronado: Stuceo; LP; - Cross
‘Plams Custom Tile, Inc.; Lowry Construction’
.&Frdxmng The.; LTE Constructlon JInc.;
Martin Morales Jr Painting & Drywall, LLC
‘Metadl Construction; Materials, InC:; Southwest:

Troniworks, ng. : The: Clerkley/Watkms Group, |

‘LP; Tindall: Corporatlon, Triad Pest Control,
Inc.;, Wyman Acoustics 'LLC; Alenco. Holdmg
Corporatlon Alérico Window: GA LLC New
Alenco Wmdow, Ltd.; AWC Holdmg
‘Company; Crosby Wmdow Inc., f/k/a/
Action WinDoor Technology, Inc Geo-
Systéms Demgn & Tesung, Tng.; HGE
Consulting;. TInc.; Maintenance’ Buﬂders Supply,
1td.; SCA Engmeers Tnc.; Smclalr &
Assocmtes Inc.; Faultless Hardware,
individually and d/b/a Pamex Inc.; T'& M’
Concrete; Inc.; Loveless Commercml
Contractmg, Inc  Economy Waterproofing,
Inc.; BMC West: Cmporatmn, Highway One
Cons_tru,ct.lon Inc;1.I. Windows LLC;

. . B

IN THE COURT OF COMMON PLEAS

‘FOR:THE FIFTH JUDICIAL CIRCUIT

CASE NO. 2012-CP408512:

THIRD’AMENDED COMPLAINT
AND CROSS-CLAIMS

(Non-Jury Trial Demanded) =
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Dietrich Indusiries, Inc.; afk/a Dietrich Metal )
JFraming, Inc., n/k/a Clarkwestem Dietrich )
‘Building. Sy@tems LLC; Best Masonry and its )
successor in interest,, OIdCastIeAPG )
Headwaters; Inc., d/b/a Best Masonry, )
Labrador Eléctric Company, Tne.; AAA. )
Accurate Plumbmg, Heatmg & An LLC, f/k/a )
AAA Accurate Plumbing Solutions. D1v1s1on of )
AAA Accurate Backflow Testing & Repalr )
LLC: Time Warner: Cable Southeast LLCy )
Southern Equlpment Company, Inc:, d/b/a: )
Ready Mixed:Concrete Company;. and John. )
Doe #1-10. )
' )

)

)

Defendants.

.

Defendant C&B Utilities; LP ("C&B" or. "Defendant") answers, the ‘Third ‘Amerided.

Complainit of Plaintiffs The Gates at Williams-Brice Coridominium Association and Kathatirie

'{Swinsoﬁ,:-mdividually:; and on behalf of all others similarly situated ("Plaintiffs"), as follows:

1. Each and every allegation of the Plaintiffs' Third-Amended Complaint not -

specifically admitted herein ié expressly denied..
2. Defendant denies that Plaintiffs are entitled fo a‘jﬁr_y iriai>-

FOR A FIRST DEFENSE AND BY. WAY OF ANSWER
(As to Parties and Jurisdictional Statement)

i

3. Defendant is without :sufficient: Zinfb.rmaﬁgn or iknqwlgdée to admit the
‘allegations in Paragtaphs 1, 2:and 3 ‘and demiands strict proof thereof.

4. Defendant adinits the:allegations in Paragraph 4 on iﬁfoﬁﬁaﬁbi éﬁd’ﬁélféf.

5.  Paragraphs 5 and 6 contain legal conclusions which do not:require a response,
To the extent 4 response is required,. the'allegatiofisare: deried. - ’A

6. Defendant is without information sufficient to admif..q,r*:deny«‘i;he‘ a]legations,;iﬁ

+ ‘Paragraphs 7 through, 20 relative fo: the corporate status and/or operations of the entities and.

2 -
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lherefore denies same. and demands strict proof ther eof. However Defendant admits only’ so;
- nmuch of Pa1agraphs 10 through 20 ag allege that DDC Constructxon Inc ‘was the'sgeneral.
contractor, of the projcct and that Columbia Condos, LP was: the- owner/developer of the:

project. Further; Defendant.incotporates the responses of the entities identified in Paragraphs -

7 through 20 by refercnce.

7.  Defendant is’ w1thout miormauon sufficient. to, ‘admit or’ deny thé allegatmns in

Paragraphs 21. thréiigh 24. and 26° through 59 and théréforé defiies Sae and deéfands: strict’

proo’f thereof.

8. Defendant admiits only so uch of Paragraph 25 s alleges Deferidant provided.

ce1tam plumbing ‘work at: The Gates. “Responding: further, Defendant ‘siat'es it s a-Limited.

Parmelshlp organized and; exxstmg under the laws of the State of Texas: All other allegattons

Contained in Paragraph 25 are denied.

9. . The allegatlons of: Paragraphs 60, through 62 require 10-response; “To the-extent; -

4 response is reqiiired, the allegatiofis are denied.

10. 'In answering ‘I’arag;@gh@i, Defendant admits it is stibject;fo fhie jurisdiction-of

“the Court but is without sufficient knowledge ‘ox ‘information ‘to ‘admdit: or' deny {hat fhe- othie
‘Defendants are subject:to'the.Coutt's jutisdiction, and'thus;-denies the same, =
(As to Factusl Allegations)

11, * Defendant admiits the-allégations in' Paragraph 64-on information and belief.

12.  Defendant denies ihe allegations. in Paragraphs 65 fhrough 68, -and: specifically-

deriies the éxistenice of 4nd responsibility for. any’ alleged deficiencies atid/or failed rcpzur:

_at’tempts,.:
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13.  The allegations of Paragraph 6:_9‘ calls for a legal conclusion to ‘which no
response is required. However, in the utmost caution, Defendant déries the allegations set

forth therein.

14.  Defendant denies. the: allegations in Paragraphs 70 through, 74.  Answering

further, clements. of Péfagraphs 70 through74ca]ls for & legal conclusion to-which .no,;egpc'mse
is required. To the ’é‘i{tcnt’axre‘s'ponsc is required, the gll@gatiéils 'afé_denicd. .
. (As'to Class Action Allegations)

15.  Defendant denies .the allegations in Paragraphs 75 'tﬁxgugh 84 ‘a.njcl QI?p/OéCé the
certification of .i class: i1 thifs Tmatter. Aﬁéweiﬁigeﬁmhér‘»,; Defendant aéScx'tS‘ that Plaintiff atid
all puté{ﬁve class members ha?e/WaiVed'fimy right they may have had to proeced as:a class in:

this matter. | i
| (As to Estoppel from 1’1éadinga$ndg’lio,liihg*fo.Appﬁi;ablﬁﬁ‘Siatqﬁé‘vgfi&iiiﬁiﬁéﬁtiﬁiniﬁ)
'16.  Defendant denies the éugéétiOns i \Pgragiapﬁw'g 85 through 89" afidk opposes all
relief soug}it'ﬂlerein. ‘ »

~ FORATFIRST CAUSE OF ACTION
(Negligence/Gross Negligence as-to All Defendants)

17. 'Answertiﬁ"g \~Par§§j°r”apli‘§0; Defendant incorporates by reference the :precedi‘ng»,ﬂ

Paragraphs of:its Answer as-if repeated verbatim herein.

18.  The allegations i, ?af}fgr"a‘ph 91 ‘call fora.Jegal conclusion to.which 10-zEsponse
is required: However, mthe autmost caiition C&B deniés the \’allegatidhé of Paragiaph 91, and’
demands strict proof.thereof.

19,  Defendant denies the allégations i Paragraphs 92 mr‘ouéﬁ: 94; ,i}lcluding' all
subparts thereof; -and oppos.e,s_;ill relief sought therein. *‘ |

K
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FOR A SECOND CAUSE OF ACTION
(Breach of Warranty as'to: all Defendants)

20. Answeﬁ}ig Paragraph 95, Defendant incorporatés by reference the preceding

Par. aglaphs of its Answer as if repeated verbatim herein.

21 Paragraphs 96 and. 97 contain legal conclusxons WhICh leqmre no response.
However; in the utmost caution C&B dcg;cs thf; allegaﬁons;of At‘heses’]?aragraphs, and demands
strict proof theieof. |

22,  Defendant deniéjsl\*i'hg allegétions in Paragr@pﬁs ‘Qé;wtﬁr'ough 100 arwid: foppos,eé, all
relief sought therein. - N V

FOR A THIRD CAUSE OF ACTION:
(Stuct Llabﬂlty in Tort: 8.C. Code Ann. § 15-73-10 ef seq. as to Manufactulmg and/or
Supplier Defendants).

23.  Answering Paragraph 101, Defendant incorporates by reférence’ the preceding

‘Paragraphs of ifs Answer, as if repeated verbatimherein.

24. Dcfendant’ is without sufficient information or belief’ toj admit, or deny the'
allegauons in Paragraphs 102 through 114 to the extent they relate: to. other Manufacturer-
and/or Supplier Defendants as that term is defined in the Thu‘d Amendcd Compiamt and

therefore deniés any. isuch allegations. and demands. stiict proof thereof. Answering further,

Defendant ;states ‘that ‘it ‘provided only Iumt&d plumbing work. at The Gates, and has no

”Imowiedge of and is sot liable for worl{\‘p&rf&g‘,righcdﬂby or supplies provided by any other entity

on. the project. Defendant fiiither denies any allegations related to defects. in or damages
resulting from its’ pl,umi)ing work at The Gates. All remaining allegations of Paragraphs 102

through 114 are denied..
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25.  Defendant denies that Plaintiffs are entitled to any ‘of the: relief sought in the-
'V\{HEREFORE*’CI@use against it.

FOR A SECOND DIEFINSE

26.  Plaintiffs' Third Amended Complaiiit fails to state a claiin against Defendant
upon which relief may be granted, and, therefore; the: Third Amended Complaint should be

dismissed.against this. Deféndant pursnarit to South Carolina Rule of Civil Procedure 12(6)(6)-

“FOR.A THIRD DEFENSE:
27. . Plaintiffs* claims may ‘be barred as a result of their faifure to take: such

reasonable actions as necessary to mitigate their damages-as required by South: cafﬁha,faw:.

28, Plaintiffs’ claims against Defendant are. barred; in whole: o n part, by thé
doctrine of equitablé estoppel..

‘FOR A FIFTH DEFENSE

29.  Deférdant assert that Plaintiffs' damapes, if any, were not due tq; or caused by

any act or ‘omission on the part-of -this. Defendant, but ‘weré:vather due. to gnd ¢atised by the.

coritributing, concurring, intérvening and/or superseding fault, acts or omissions:of a person‘or
-persons. over whom Deféndaiit Had no.cotitrol. Defendant pleads Such conduct’of ‘others as a.
* complete defenge to all claims:in'this action,

FOR A SIXTi¥ DEFENSE.

30:  Defendant asserts that Plaintiffs" claims against it.mdy, be baixed by the. deferises.
of laches, ’miStake, preemption, release, waiver, ratification; estoppel,. unclean hands, statute-
of, lufiitations afid/of; Aty .othiei -defense that ﬁxay ‘b available upon. discovery of additional
information during the pendency of this; action:.

6
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FOR A SEVENTH DEFENSE

~31.  Plaintiff is not entitled to an award of punitive damages because such damages
violate the Fifth and Fourteenth Amendments of ‘the United- States Constitution and  Article I,

Section 3 of thé South Carolina Cénstitution in thit:

e the Jud101a1y s ablhty 10 conect a pumtlve damage awa1d at the 3PPSHate level,.

process guarantees

e any award: of puiiitive- damages servmg a compensatory functlon i§ nconsistent

- .with due process gua1antees

s, ‘tothe extent an award of pumtlve damages is excessive, such awaid violates ‘due
‘process, gualautces

& the-jury’ ’s unfeftered power to award, pumtlve damages in any amount it-chooses
is wholly devoid .of meaningful. standards and 5 inconsistent with due:process.
-guarantees; :

o .even. if it colld be: argoed: that-a. ‘staridard- govemmg lmposmon of puiiitive

"damages exists, ‘the standafd is void, for vagueness and

o - :the Plaintiffs" claifis for-punitive; damages violates the: Due Process Clause ‘and.

the Equal Protection Clause of the Fourteenth Amendment :of the United. States

‘Constmmon and Arficle: I, Section .3 of the South-Carolina Constitution in that:
‘the amount of pumtlve damage iS: based upon the wealth and. status of’

‘Défendant.

'FOR AN EIGHTH DEFENSE,

32. ¢ Witht féspect. to-Plaiiitiffs’ clain: for, punifive, datiiages, Defendaiit incorporates

" by reference any and all. stafutes of- limitations regarding the: determination. -and/or

enforceability of punitive damage awards: which arose in. the Gecisions of BMW of North.

Americi v. Gore, 517 U.S. 559 (1996), Cooper Industries, Inc. .. Lecithernian Tool Group,
Inc., 532°U.S: 424 (2001),. and. State-Farm Mutual- Automobile Ins. Co: v: Campbell, 538 U.S,

408 (2003).
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FOR A NINTH DEFENSE .

33.  Defendant would sﬁb‘ﬁfiit 'was not the seller of the. condominiuin units or the.

developer of the project and:-therefore Plaintiffs may not recover on warranty nor can. .

Defendant be lable for any claims of individual unit owners.

FOR A TENTH DEFENSE

34.  Plaintiffs" cldims $hiould be dismissed for failure to name indispénsaﬁle parties.

¢

, FORAN ELEVENTH DEFENSE
35.  Defendant incorporates by reference any affirmative defense raised by any other
Defendant in this dction.

~ FOR A TWELFTH DEFENSE

‘

36. To the. exient Plaintiff$¥~5 allegations: baseds-on .contract: and warranty are
applicable in this case, thiey: bar Plaintiffs' negligence claims.

FOR A THIRTEENTH DEFENSE

37.  Defendant. would- show that the alleged class miembeis did not have any

rélationship with: C&B:moi-is there. any- typicality or commonality as related fo the actioh oi’

acts of C&B, and thus, C&B'is not. gipx('gper party in any alleged class.action. -

'FOR A FOURTEENTH DEFENSE

38.  Defendant would show that it used ‘competent. ‘and. qualifiéd,- entities and

individuals to condugt itispectionsof ‘the construction, -and this, ‘its’actions Were reasonable and -

neither negligent- ﬁo;j grossly ncgligent, and thus, any claim for pﬁni‘ciye“ damages should be

denied.
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FOR A FIFTEENTH DEFENSE

39.  Plaintiffs’ claims should be dismissed becausé of disclaimers and other-défenses.

- specifically provided in the Master Deed.

FOR A SIXTEENTH DEFENSE
40.  Defendant has not had an opportunity to. conduct a sufficient:investigation or to

engagé ‘in adequate diScovéfy touching on the circumstances of the Plaiiitiffs' allegations.

Defendant intends to act promptly to inform -tself as to the pertinent facts and prevailing’

E

circumstances surrounding any reported injury or damage to the Plaintiffs as alleged in the

£

Third Amended Complaint and heréby gives notice of its intent to assert: any fiirther

affirmative defenses that this information-gathering process jmay ‘Vi;idicate is supporfc,d.by fact.

and law Defendant thus expressly asserts each of the defensesz required by S. C.R..Civ. P. 8,
and reserves its right to amend this Answe1 to asseft further allegations in support: of any such
defenses as required- by the Rules of C1v1l Pr ocedure

FORA SEVENTDENTH DEFENSD

41. . Plaintiffs- Hiave failed to comply with the termis’ and concﬁtion's of The. South
Carolina Notice and Qpportunity to Cure Conﬁ@g\t\ionDwellihgﬁ;Defects Act, S.C. Code Ann.
§40-59-810; therefore, }"laiﬁtiffs' claims should bedismissed or ‘are -subject to being stayed. .

FOR AN EIGHTEENTH DEFENSE

42. Plamtlffs have waived thieir right to-a jury trial.

FOR A NINETEENTH DEFENSE

43. 'Plaintiffs and all putatwe& class ‘members have waived their right to proceed_;

under a class action odé of teial.

ROA_00644




FOR A TWENTIBTH DEFENSE

44,  Deéfendant is: entitled: to. a. set-off for any amounts récovered telated to ‘the

alleged construction defects at issue from any -other source by Plaintiffs.

. FORA TWENTY-FIRST DEFENSE: -

45. = Defendant is-entitled to an-allocation; of fault as;to each cause of action and each
élement of datiiage claimed by Plaintiffs.

.. FOR A TWENTY-SECOND DEFENSE AND FIRST CROSS-CLAIM

;(Eqmtable and/or ‘Contractual Indemnification- against AAA. Accurate PIumIimg,

Heating & An*, LLC, f/k/a: AAA- Aceirate Plumbmg Solutions ‘Division of AAA
' Accm ate Backflow Testlng & Repalr, LLC)y .

.45’,;.,, Plaintiff has aﬂeged ‘problems: with vnmally every aspect: of "‘the: :desigm;,

, engmeeung, Work and ihatérials. at the condominiums: at issue,

46,  Defendant has denied. Plairtiffs! allégations ir this regard and believes that all

desigh, engineering, work, and materials on the Project: were ‘performed: adequately and , -

consistent with industry standards.

47 However, to the extent Plaintiff is proven correct that the Cross-Claim

Defeﬁdant‘l‘i‘iaéntiﬁe&'abo“\fe acted wrongfully in some manner with »reg‘afﬂ‘t“o its scopé-of work

.. or professmnal serﬁces for the condomxmums atissue; and the wrongful acts caused damage tor -
the Defendant C&BA Utlhucs is cnutled to mdemmﬁcatlon, 1ncludmg compensatlon f01:r’;‘
attorney's fees and COStS mqurred, for any amounts attnbutable to the ,allegedtwmngful ‘acts or,
‘o;.ni‘ssi,onsi'l‘:;_y the V\abov,cﬁﬂidcﬁltliﬁﬁdvDéfendami _A.‘AA Acéuxzafc Pli%mbiiig,. Heating & Air, LLE,

f/kla AAA  Acciirate Plimbing Solutions; Diﬁéim. of AAA Accurate; Backflow® Testing &

. RepaiirQLLC;}

10
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‘WHEREFORE;. having fully answered the Thitd Amerided Comiplaint.of the Plaintiffs,
Defendant: prays that the. Third Amended Complaint be dismissed as:to it with prejudice and

for such other-arid further relief as this Honorable Court miay déem justand proper.

Alternatively, this Defendant prays thit it be awarded «damages commensurate to. those -

caused by the Cross-Claim Defendant herein including reasonable attorney's fees and costs and
for such other and further relief as this Honorable Court may. déé“ﬁi»jUs‘f and propex.

NELSON MULLINS RILEY & SCARBOROUGH LLP

td A. VauDine;.JI, SC Bar:No..009818:
B Mail:, howard.«van‘dine@nelsonmullihs:com .
Erik T Norton, SE€Bar No; 73860:
"B<Mail: erikinortori@nelsonnulling, com’
Tara C. ‘Sullivan;, SC Bai'No. 79806:
"E-Mail: {ara.sullivan@nelsonmuilins:com:
1320 Main Street / 17th Floor
‘Post-Office Box 11070 (29211-1070),
Coluinbia, SC 29201 -
(803) 799-2000:

Attorneys for C&B Utlities, LP"

Columbia, South Carolina

Septétuber &, 2014
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CERTIFICATE OF SERVICE

T, thé ndersigied;

of the law offices of Nelson Mullins Riley &

Scarborough LLP, attorncys for Defendant, DDC Construction; -do ‘hereby. certify” that T

,SE.@ciﬁ@ds

Docurient(s):

Cé&B. Ut111t1es LP's Ariswer to Thlrd Ainended Complamt an

Cross Clalms

Justin O'Toole Lucey; Esquire
Stephanie I, Drawdy, Esquire
Justin O'Toolé Lucey, P.A.
Post Office Box 806

Mt. Pleasant;, SC'29465:0806

Jjlucey@liicey-law . comi

sdrawdy@licey-law.com

(Attorneys for Plainfiffs)

- N 'Ward Lainbert; 'Es’q'u’ivre

Harpe1 -Lambert & Brown; P.A..
Post Ofﬁce Box 908 S
Greenville, ‘SC 29602,
wlambert@hlblegal.com.

(Attorneys for Tindall Corporation):

“Chnstophel Adams - Esquire
Collins’ & Lacy, P. C.

1330 TLady:Street, 6th: Floor

Columbia, SC 29201

,cadams@bdllins"ahdlacy:vt:b':rﬁ

]

1(Attoﬁzjeys’;fé1;~HGE Consulting)

Sterling G. Davies, Esquire

‘Chrlstma A. Bisset; Esquiire
‘McAngus Goudelock &. Coune LLE
‘2411 North Oak Street, Suite 401
Myrtle Beach SC:29577- 3173

.Chx 1stma blsset@mgclaw com

“have: served all coinsel in this actlon Wlﬂl ‘a copy of. thé document(s) hereinbelow )

Jason A. Pittman, Esquire: - -+
McAngus Goﬁdjé:lbck‘&C(‘)l‘jri‘e?,fLLp TS
Post Office Box 12519 )
Columbia, SC:29211
sdavies@mgclaw.com

Jason.pittman@mgclaw.com

(Atforneys for-Ce}.ztiui»iﬁifé.p;fofecﬁoﬁ)

(I azdtless Hardware, individiially and

d/b/a Painex Iné. )

:Mi'cha&l'B.;T.; ‘Wilkes, Esquire:
"Bllen S.. Chéek, Esquire. -

Wilkes Law Firm; P.A
127 Dunbar. Street Su1te 200°
Spartanburg, SC: 29306

. mwilkes@wilkeslaw.com

echeck@wilkeslaw.com -

. (Attorneys for Sinclair & Associates)
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.Paul E. Sperry, Esquire
: Tyler P. Wiiton, Esqulre
Carlock; Copeland & Stair, LLP

" .40 Calhoun Streét, Suite 400 _

_+Chirléstor, SC. 29401
‘psperry@carlockcopeland com °
twinton@earlockcopeland.com

(Attorneys for The Clerldey/Watliris
' ~'Gr01¢p5 LP).

P

Alken Bndgcs Elhott Tyler; &
- : Saleeby; PA.

= ‘181 East Evang Street, Suite 409
Florence, South Carclina 29506

ege@aikenbridges.com

(Attorineys for 31-W-Insulation Co. Tnc.):

D: Andrew Williams; 'Esqliiiie
¥ oshua D Shaw, Esquire
Keén Cartel Esqulre
. ITurnel Padgct Graham and Lancy P.A:

: :Columbla SC 29201
" dwilliams@tirnerpadget.com

dshaw@turnerpadget corm.
: KCartcr@'I‘ul nc1Padget comd’

(Atior neys for Geo-Systems Design &
Testing.. 1Inc.)
“Johin Moylan,, Esqmre .
. Tally Pathain Casey, Esqmre
Wyche PA.
801.Gervais Street Suite B -
"Columbié" 56729201
jmoéylan@wyche.com
tpaxjham@wvche com

(Southirn Equipment Company, Tiic: d/bla.

. Ready Mixed Concrete Company.)

Karl S, Brehmer, Bsquire
Brown & Brehmer.

“Post Office Box:7966.

Columbia, SC 29202
Karl. blehmcl@brownandbrchmer com.

(Attomeys for Bazley Elecmc Company,

LLC)

© Steve M. Pharr, Esqune :

Pharr Law, PLLC
8 W Third St # 600
‘Winston-Salem, NC 27101

‘spharr@pharrlaw.com:

(Attomeys for Alenco Inc..D/B/A Ply
Gem Wmdow Group).

Franklm] Smith; Ir,; Esquue

;,Rlchardson, Plowden, Calpenter &
Robinson, P.Ax .
51900 Barnwell Street

Columbla SC: 29201

\fsml,th@rpcﬂaw coni

(Attorneys for SCA Engineers;.Inc.)

“Tobias G. Ward, Ji.
“Tobias'G. Ward, PA

Colimbia, SC: 29260
tw@tobywardlaw.com

Attorney for AAd Acciiate Pliinbirg
(John Doe #2)

S. Markey Stubbs, Esquire
Baker, Ravenel & Bender, L.L.P:

3710 Landmak Dr,

Columbla SC: 29204

'mstubbs@brblcgal com
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i s+ By sen e

A :"'._Chr‘i’é,,«Majur,é, Bsquite
- Ryan, Oates; Esquire

Brent Boyd, Esqmre

" Mur phy & Grantland P:A.
" Post-Office Box 6648
‘Columbia, SC 29260
- remajiré@murphygrantand. com
L ‘bboyd@mux phygtrantland.com
(Attorneys fm ‘Maintenance Builders
Supply, Ltd.)

:Josh: Bennett;. Esqune

" ‘Geoff Ogborn;; Esqmre
‘Wendy Byars, Esquire .
‘Rogers Townsénd. & Thomas, PC

Post:Office Box 100200
Coliittibia, South.Cérelind 29202-3200

Josh. benfiett@itt-lawcoi-

Geoff.osborn@rtilaw.com
;Wén'dy\.byars@rtt‘%%awﬁ.“dom'

(Attomeys fm HCM Utah, LLC,

llnpi ope;ly named as: ‘Best Masonry and
- ifs siécessor-iivinter sty OldCastleAPG 7
“and Headiaters, Inic. d/b/a Best Masonry)

 John Devlin, Jr.; *

Post Office Box 10387
Greenville, SC 29603
J ohn devhn@devlmparkmson com:

(Attoriieys foi T&M Concrete)

(Attorney for Time Warner )
Herbert W. Lotuthian, Esqune

‘Louthian Law Firm, PA. .

1116 Blanding Street, Suité 300 -
Colufnbia, SC 29201 .

;herb@louﬂnanlaw cony,

(Attomeys fm Loveles,'v gligmeltcf(gl

‘Contr actmg, Inc )

i r

Brian C. Gamblell Esqulre

Lovic Bmoks, Esquue

Helms & Gleene LI

1122 Lady Sireet;:Siite 1025

:Columbia, SC29201 .
{Attorneys for fS’ouilszest*]i;q;g}ygflg;s)'

AMark S. Barrow, Esquire
,Chusty E. Mahon, Esquire:
:Sweeny, Wingate & Banow, P. A
P.0.Box 12129 7

‘ Cohimbia, SC 29211

cem@swblaw.com

{Attoriieys for Cherolice, Tric.)

| L‘}s/aS Shumpert 7

September 2014
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
1 o FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND
) CASE NO. 2012-CP-40-8512

‘The. Gates-At: Wﬂhams—Bnce Condommlum
Association: And:Katharine Swmson a
1nd1v1dua11y, and oni behaif ofall others:
similarly situated; .

Plaintiffs,
"CAROLINA FLOOR SYSTEMS,
V8 INC.'S ANSWER TO THIRD.
ey Ce : AMENDED COMPLAINT 'AND
DDC:Construction, Inc.; Kapasi Glass Mart, CROSS—CL AIMS:

Inc.; DMC Consohdatcd Inc.; DMC Builders;:
Co.Inc., mchvxdually and d/b/a The Dinefstein
Compames DC Developers -  Columbiz:
Condos, Inc.; Celumbia Condos, LP; DMC
'Developersl Lty 31-W Insulation
Company;, Inc.; Assoc:1ated Coneréte
Conitractofs, Inc Balley Electric: Company,
LLG; C&B Utﬂmes LP; Carolina Floor
Systems Inc:; Century Fire Protection; LLC,
Chiérokee Jric; Coronado Sticco, LP; Cioss
Plains’ Custom Tile; Inc.; Lowry ‘Construction
& Framing Inc.; L.TB Construcnon Inc.;
‘Martin Morales h Pamtmg & Drywall LLC
‘Metal Construction Materials; Inci; Southwest
Tronworks; Inc.; The Clerkley/Watkms Group,
LP; Tindall. Corpoxatxon, Tiiad Pest Control,
fInc Wyman Aeoustics LLC; Alenco; Holdmg
'C01porat10n, Alenco Window. GA; ELC; New
,Alcnco Window, Ltd,; AWC Holdirig~
Company, Crosby Wmdow In¢., f/k/al
Action WinDoor’ Technology, Inc Geo-.
Systems Design & Testing;, JInc.; HGE
‘Consulting; Inc.; Mamtenance Buﬂders Supply,
Lid.; SCA Engmeels Tnc:; Sinclair &
;Assomates Inc.; I*aultless IIardware
mdmdually and d/b/a Pamex Inc.: T &M
‘Concrete, Inc.; Loveless Commercml
Contracting, lnc ‘Economy Waterproofing,,
Inc.; BMC West’' Corporation, nghway One
Const1 uction, Inc.; J.I, Windows LLC;
‘Dietrich Industnes Inc.,-alk/a Dietrich Metal:
‘Framing, ] Inc n/k/a Clarkwestem Dietrich

“(Non-Jury flf:m?al D\emande“d_)v

ROA_00650




Buﬂdmg Systems LLC; Best. Masonry and its ¥
Successor. in interest, OldCastleAPG; )
Headwaters, Inc. d/b/a Best:Masonry; ~ )
Labrador Electric Company, Inc.; AAA Y
Atcurate Plumbing,. Heating & An LLC, f/k/a )
AAA Accurate Plumbing Solutions Division of ).
AAA Accurate:Backflow Testmg & Repair, )
LLC; Time Watner Cablé: Southeast TLC; )
“Southern Equipment Company, Inc., “dibla’ )
Ready Mixed Concrete: Company, and John ).
Doe #1-10.. )

);

Y

)

" Defendants.

‘ Defen&iaﬁt Carolina<Floor Systems; Inc. ("Carolina" or "Defendant") answers the Third

Amended Complainit of Plaintiffs: The Gates:at Williams-Brice Condominium Ass ociation :and.

Katharine Swinson; individually, and..on. behalf of all others similarly situated:("Plaintiffs"), @s:

follows:

1. Bach’ and every. allégaffon of thé -Plaintiffs" Third Amended Complaint mot.

spccuﬁcally admitted herein’ is expressly ¢ demed

2. Deferidait. demes that Plaintiffs are entmed o a lury ftrial and demandsa’ bench

trial.

 FOR A FIRST DEFENSE AND BEY WAY OF ANSWER
(As to Parties and Jurisdictional Statement)

3. Defendant” is ‘without sufficient information .or knowledge: tor admit. the

allegations in Paragraphs 1; 2 and 3 and'demands strict proof thereof.
\ 4 Defendantadmits the allegations of Paragraph 4 on information-and belief.
5. Parégraphs 5 -and:6 contain legal conclusions which do not require a response:

To the extent a response 1s xequned the allegations are demed

6. Defendant is' Withoutinformation. of knowledge sufﬁmem to admlt or deny . the: :

aﬁiega,i}i()ns“ in jPal;ag:aghs :?‘:(hgough 20 relative to the corpq;:ate status and/or operations of the

2 A
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entitics designated therein and’ therefore denies samé and demands’ strict Proof thereof.
Defendant adi’réts*Only ‘so much of Paragraphs 10 throggh 20 as allege that DDC Construction,
Inc. wés the ge;leral conttaotdfi of the project and that Columbia 'Cbﬁ.dé"sﬁ, LP was the
owner/developer of the érojgci. " Further, Defendant mcogpqrates ‘the responses of the entities

identified in“Paragraphs 7 tln"bugﬁ 20 by‘ teference.

7. ‘Defendant is without information sufficient to admit or. denythe allegations in

- Paragraphs 21 through 25 and 27 through, 59 and ‘therefore denies same and demands strict

piroof thereof.

8. - Defendant admiis only -so: much, of Paragraph 26 as ail;ges Defendant’'is a -
corporation organized and existing under the laws of one of the states of,,the;'(liiifed;States that.
provided and/or installed cement deckS and floor underlayment work -at The Gates.. Aﬁ otﬁer
allegations contained in Paragraph 26 are‘denied, ‘

9.  The allegations of P@jljagréphs 60 thr‘ough.éz 1~eq§fi'e no response. To the extent,
a response is required, thc,{alleggtions are denied. ‘ h

10.  In answering :Pai'éfg,raph 63, Defendant éd"mits‘?it is subject to the jurisdiction of-
the Court but is without sufficient knowledge or information to ‘admit or deny whether" the:
other béfendahtém‘é;:sufzj&ét to the Court's juisdiction, and-thus, dehies,«;cﬁe séme.

| (A_s'td Factual Allegations) |

11.. Defendant admiits the allegatibns in Paragraghgéé on’ iﬁé‘rmaﬁonénd belief.

12. Defeﬁdantsdénieé ?the\alleigatioh‘s inPafagféﬁHs‘ 65 thiotigh 68, and speciﬁéally
denies: tﬁe existence of and responsibility for any alleged deficiencies and/or failed tepair
attempts. Answering ﬁii‘tl’i’ér,‘ Def%ndant"i‘s without knowledge or information sufficient to

form a belief as to any contact With, or the Ic’uowledge of, the Dinerstein Defendants regarding.

alleged problems and therefore denies the same.

3
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13.  The. allegatioris -of “Pafagiaph. 69 calls for ‘& legal ‘conclusion.to which 6o

response is required. However, in the utmost caution, Defendant-denies, the: allegations set

forth therein..

14.  Defendant denies: the allegations' in Paragraphs: 70° through 74 Answetlng,

further, elements of P'ara'gra'pﬁs 70 through 74:calls. for'a legal.conclusion to-which no 1eSpOnse’

is required.. To ‘the extent a response is.requiréd, thé allegations are:denied..

{As.to Class‘Action Allegations) -

15. Defendant.deries the:allegations in:Paragraphs 75 through: 84 .and. opposes thie -
- certification; of ‘a Class in thi§ matter! Answering further, Defendantasseris-that Plaintiff ‘and.

all putative. class fiembérs have waived any, right they-mdy have had to proceed: as a.class in.,

this maiter.

(As to Estoppel from Pleadmg and Tolling of Applicable Statute of Lmutatlons)

16 ‘Defendant: denies the allcgatmns in Paragraphs 85 through; 89 -and :opposes: all~'

relief sought theérein:

FOR A FIRST CAUSE OF ACTION
N eohgence/Gross Negligence.as to All Defendants):

17.  Answering Paragraph- 90, Defendant :mpcrp;orates by reference the-preceding,

Paragraphs of its: Answef as if repeated veibatim herein.

'18.  The allegatlons in Paragraph 91 call for a legal conclusion to which no.résponse:.

is requlred However .in the utmost caution Defendant denies the allegdtrons of Paragraph. 91

as they relate: to it-and demands strict plOOf thereof

19. Defendant denies: the. allegatrons in. Paragraphs 92 ﬂnough 94 - including- all:

.éuﬁparfts"thér'eof,, and opposes all rehefﬂsoright therein.
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K FOR A SECOND.CAUSE OF ACTION;
(Breach of Warranty as-to all Defendants)

20, Msweﬁng Paragraph 95, Defendant ?incéijgora't‘gs by 1‘eferang§; the preceding
Paragraphs ofits Answqr'a(s if 1'2;pea‘ted verbatim hereéi..

21.  Paragraphs. 96 and 97 contain ;(I‘g;gal“;go}iclusiiqns ‘which..require no :respoas‘e;
Hawevc:r, in. the: utmost cauﬁo‘n:Defendant (denies ti;e; aflagations of iheSC Paragraphs. and
demands s’trictpfooffthereo‘f.~

22.  Defendant denies the allegations in Paragtaphs 98 through 100 and opposes all
relief soughﬁ\thexem, . _ |

FOR A THIRD CAUSE OF ACTION

(Strlct L1ab111ty in'Tort: S:G. Code Ann, § 15:73:10 ¢t seq. as:to'Manufacturing and/or
Supphcr “Defendarits):

PPN

23.. Answenng Paragraph 101, Defendant mcmporates ‘by referénce. the préceding;

Paragfaphs.of its' Aniswer as if -repeated‘verbatxm:herem

.24 Defendant is without, sufflclent mfmmatxon or belief" to adrmt -Or- deny the

allegations in Pa1agraphs 102 through 114 to the extent, they 1elate 10 other Manufacturer

=

therefore. demes, any such ‘allagat.lons- and ‘demands; strict=proof thereof: Answering: further,
Defendant- states: that it ?’p”r‘(‘)fvi"'cl'édfnéi‘l'lly 'c‘,‘(;ﬁi’ént ‘decks: aiid floot uriderlaymeit, related ‘work at
The Gates, :and has no knowledge: of and is ot liable: foi* work. peiforméd by* or supplies
provided by any othér entity on the project. Deféndant furfher denies any allegations related to
defects in or damages resilting froi ‘its Cerient: decks ‘aiid. floor »ﬁ“ri'dfel"layménttwmk; at The

Gates. All remaining allegations’ of Paragraphs 102 thr ough 114 are-denied..

25.  Deféndant denies that Plamtlffs are entltled to -any of the relief:-sought in the -

WHEREFORE . clause against it,
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FOR A SECOND DEFENSE
26, Plaintiffs' Third. Amendéd. CBiﬁpIéiﬁt .fails 10 $tate a claint wgainst Defendant
upon which felief"may« be :gfanfed;v and, therefore, the Third Amended Complaint: Shiould' be
dismissed against this Défex}danﬁz\1éursuant to South Carolina Rule of Civil (Bpoceduic 12(b)(6): \'

 'FOR A THIRD DEFENSE.

27.  Plaintiffs' claims may be barred as a result of their  faihire to take such

reasonable actions as necessary to mitigate their damages as requiréd.by South Catolina law.

FOR A FOURTH DEFENSE
28, Plaintiffs' claims :against f‘-D\éfendant-: afe barred; in 'Wh(‘)le&‘or in part, by the
doctrine of e‘qﬁitaﬁlé,est'oppel

FOR.A FIETH DEFENSE

29,  iDeféfidant asserts that Plaintiffs” damages, if any, were not due to ot caused: by

any act or omission onthexpart-of Tt;ms%Def,endant, but werc 1ather due to. and «causéd by the-

contributing, concurring; intervening and/or superseding fault, acts or omissions-of a-person or-

_persons over whom Defendant had ho control. Defendant pleads such conduetof othiers as a
complete defense to all claims-in:this-action.

- FOR A SIXTH DEFENSE

30; Defendant asserts that;Plaintiffs" claims against it may be barred by the defénses:

of laches, ristake, preemption, release, waiver, ratification, estoppel, unclean hands, statute: °

of limifations. and/or atty. other defense that may be available upon discovery ‘of additional

information during the. pendency of this action,

FOR A SEVENTH DEFENSE

31.  Plaintiff'is not entitled: to- an award of punitive damages because such damages -

violate the Fifth and Fourteentti Ameridments of the Uniited States Constitution and Article T,
) SR
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Section 3 of the South Carolina Constitution in that: -
® the judiciary’s.ability to correct a punitive damage award ‘at the appellate level |
‘ only upon a- finding of passion, prejudjce or- caprice IS meonsmtent with due
‘ pmcess guarantees, . :

® any award of pumuve damages sewmg a oompensatoly functlon is meonsmtent’
with due process guarantees A :

° to the extent an award" of punmve damages istéxcessive, such award violates, due
pxocess guarantees,

s - thejury’s, unfettered power to award punitive damages in any amount it ch’oosce
is wholly .devoid of meamngful standaxds and is inconsistent with due process
guarantees;

® even if it could be argued’ that a standaud govermng mlposmon of punitive
damages exists, the staridard:is void for vagueness;. and :

- ° the. Plaintiffs' claims: for punitive damages violates:the Due Process Clause and
the Equal Protection Clause-of the Fourteenth Amendment. of theUnited States -
_Constitution: and ATticle I, .Section 3 -of theé South Carolina Constitution in that
the amount of pumtlve damage is based upon the wealth and status of
Defendant. .

FOR AN FIGHTA DEFENSE
32.  With fespect to Piaint;xffs " ladi for punitive daﬁ&ges, Defendant incorporates
ey reference any end all statutes of limitations” regarding the .determination and/or
enforéeabjlity of punitive damage -awards which arese in the decisions of BMW -of North
- America v. Gore, 5 17 U.S. 559 (1996), Cooper Indﬁﬁiﬁé&, Inc. v. Leathernian, Tool Group,
Inc., 532 U.S. 424 (2001), and &a‘zﬁe Farm Mutuél Autom,ojlzfzjle Ins.Co. v. Campbell, 538 U:S.
408 (2003). | |

FOR A NINTH DEFENSE

33. Defendant would show it was not the séller of the condommlum units or the
developer of the project. and therefo’re Plaintiffs may ot recover on warranty nor can

Defendant be liable for any. claims of individual unit owners.
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FOR A TENTH DEFENSE

34.  Plaintiffs' -claims should-be dismissed for faiture to name indispensable parties.

FOR AN ELEVENTH DEFENSE-

35, Defendant incorporates by reference.any affirmative defense raised by any.other

Deféndant in this action.

FOR A TWELFTH DEFENSE

36. To ‘the extent Plaintiffs' allegations 'based on‘ contract and warranty are

applicable in-this case; they bar Plaiitiffs' riegligerice claiiis.

FOR A THIRTEENTH DEFENSE
:37. ” Defendant would' show that the alleged class members: did. not have any
relationship with. Carolina Floor tior is-there any rtypicglityy or commonality as;related to: the
action or-acts of Carolina Floor, and (hus, ‘f,.(ﬁ‘llal'diiﬁéi Floor s not’ﬁ%pl‘dpbf“{fpafty, in ‘aniy ‘alleged
class-aétion:,

FOR A'TOURTEENTH DEFENSE

38,  Defendant ‘would show. that to the' extent damages are: sought fi;io-r work
perfornied by others or damage: fesilting fiom the ?’qus of ‘othiérs, it §s not liable: for these
damages and Carolina Floor, demands an apportionment and/er allocation of damages to
properly reflect ’its,r;:ﬁs“pbﬁs‘ibiii‘;x; -

F(M)R\A,,FIFTEENTH DEFENSE

39.  Plaintiffs' claims should be dismissed because of disclaimers and: other defenses
specifically provided i tﬁei‘Mag’te.i‘ Deed.

JFOR A SIXTEENTH DEFENSE

40. Deféndant-has niot:had an opportunity to.conduct a sufficiént investigation or'to

engage in adequate discovery touching on-the circumstances of the Plaintiffs’ allegations.
e »8 . .
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Defenidant jnténds to act promptly to inform itsélf 45 ‘to ‘the pertinent. facts #nd prevailing
circumstances surrounding' any Teported injury or damage to the, Plaintiffs as alleged i the:
Third, Amended -Comiplaint; and hereby ‘gives niotice of its iritent to assert’ dny further

affirmative defenses ithat:this' information-gathering process may- indicate is.supported by fact:

and law. Defendant thus expressly asserts each of the defenses requited by S.C: R. Civ:-P.:8;

and reserves its Tight to.amend this Answer to assert further allégations in Suppoft of any stich. .

defenses as required by the Rules, of ‘Civil Procedure.

FOR A SEVENTEENTH DEFENSE
41, Plaidiffs have failed to comply with the teyms and: conditions ‘of The South
Carolina Notice' and Opportunity to Cure Construction Dwelling Defects Act; :S.€. Code Amn.

§40-59-810; therefore; . Plaintiffs' claims should be dismissed or are subjeqtttp'bding‘ stayed, -

FOR AN EIGHTEENTH DEFENSE

" 42,  Plaintiffs have waived their right toa juty irial,

FOR A NINETEENTH DEFENSE

43.  Plaintiffs and all putative class members have waived their right to proceed

“ndet a class action'mode:of trial. .

[FOR A TWENTIETH DEFENSE:

44 Defendant is - entitled: to & Set-0ff for any amounts recovered related to the

allegéd construction defects at:issue froin any othet source by Plaintiffs..

_ FOR A TWENTY-FIRST DEFENSE

45", " Defendant is entitled to an allocation of fault as to each cause of action and-€ach

element ofﬂdaﬁxage clcumedby Plaintiffs:

ROA_00658

ettt 4 A WD



FOR A-TWENTY:-SECOND.DEFENSE AND FIRST CROSS-CLAIM

(Eqmtable and/or Contractial Indemnification against: The Clex ‘kley/Watkins'
G oup,. LP and Southel n. Eqmpment Company, In¢:, d/ b/a Ready Mlxed Concrcte;

; Company)
46. Plamuff has alleged problems ‘with v1rtually every -aspect: of the design,
engmeermg, work: and materials at.the condomlmums at’ 1ssue
'47L Defendant ‘Has demcd Plamtlffs allégations in this tegard and believes that: all
design; engme?r.mgs work, and .materjals on the Project we,r,e‘ ggtfplmedi adequately. and

consistent with industry standards.,

48.  Howeyer; to thé extent Plaintiff is provex’x correct- that the Cross-Claim-

Defendants idenitified above acted wrongfully in some manner with :'r‘éfgﬁl‘d? to their"scope of

work or professional services: for’jtﬁe3c031Qdminilliii§‘ at issue, and that the Wrongfill acts caiised
damage or-a 1¢§§‘ to the. Defé,ngéiait; Carolina ‘EFloors is- entiled (o, indemnification, Jincluding
'+ compensation for attorsiey's fees dnd costs incurred, for anyémbﬁms attribiitable to the.alleged
wrongfil acts.or o"hii‘ss'i‘(;)ﬁs.byftlie above-identified: Cross-Claim Defendants. N
WHEREFORE, having fully auswered the Third Amended. Coniplaint of the Plaintiffs,
Deferidant prays that the Third Amended Complaiit be dismisked as to i With epi'“e;;ijﬁ’diée, sid
for such other-and further relief as this Honorable Court may deem-just and proper::

Alternatively;, this Defendant prays that it be awarded démages .commerisutate/to those

-caused’ by, the Cross-Claim Defeﬁdaﬁts herein includingt:xeasénahle attorney's. fees and ‘costs *

and for such other and-further relief as this Honorable Cout may deem just and proper:

SIGNATURE PAGE'ATTACHED
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NELSON MULLINS RILEY & SCARBOROUGH LLP

vadl:; how ard vandme@nelsomnulhns com

‘Enk T. Norton SC Bar.No. 73860

E-Mail: érik.norton@uelsonmullins. com:

_ Tara C; Sullivan, SC Bar No. 79806

B Maﬂ:;. rasullivan@nelsonmullins. com
1320: Mam Street / 17th Floor

Post Ofﬁce Box 11070 (29211 1070)

Columbia, SC 29201

§803) 799-2000

Attorneys for Defendant Carolina Floor Systenis, Inc.

Columbia, South Catolina

‘September. :E , 2014
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CERTIFICATE OF SERVICE

I, the unders1gned of the Iaw ofﬁces of Nelson Mullms Rﬂey &

Sca1b0rough LLP attorneys for Defendant DDC Construction,. do hereby celtlfy that I

have served‘ all counsel m‘thxs action w1th a copy of the doz;ument(s) 1}@1@1;1bc;10w

specified: -

Dotutmient(s)

Carolina Floor Systems Answer to Third Amended: Complamt and <

B Cross—Cleums

Iustm O"I‘oole Lucey, Esquire
Stephanie D.: Drawdy, Esquire
TustinO'Toole Luccy, P.A.
Post Office Box 806

Mt. Pleasant, SC29465:0806
;hwey@lucey—law com .
sdrawdy@lucey—ldw com

) ;(Attomeys fo:"?lazrthffS)

- ‘N Ward’ Lambelt ?Esqmre

- Harper,, Lambert & Brown, P.A.
~ Rost Office Box 908

' Greenville, SC 29602
wlambert@Hilblegal:com

(Attorneys for Tindall Corporation)

Christopher Adams, Esquire
Collins & Lacy,. P C '

" Coliynbia, SC 29201
‘cadams@collmsandlacy com

(Attornéxs jpr HGE Consulting)

»!\

Sterling G. Davies, Esquire
Jason A. Pittman, Esquire. =

McAngiis Goudelock-& Courie, LG <0
Post Office Box 12519 RN

" Columbia, SC 29211 - o

sdavies@mgclaw.com
Jason.pittman@mgclaw;com .

(Attorneys for Ceiituury Fire “Protéction)

’Chmtma A, Bxsset Esquue o
‘McAngus Goudelock & Courie, ELC
2411 North Oak Street; Suite 401

Myrtle Beach,: .SC 20577-3173
Christina, blsset@mgclaw com:

(Faultless Hardware mdmdually and N

Ad/b/a Parex Inié. )

A

Michael B T. Wilkes, Esqmrc Lo
Ellen S. Cheek, Esqmre :
‘Wilkes Law Firm, P.A ~ .

127 Dunbar Street, Suite | QOO
Spartanburg, SC 29306

mwilkes@wilkeslaw., comy’
echeck@vilkeslaw.com.

(Attorneys for Sinclair-& Associdtes)
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. Paul’E. Sperry, Esquire
Tyler P. Winton, Esquire ,
Carlock, Copeland & Stair; LLP -
40 Calhoun: Street, -Suite. 400
Challeston SC:-29401
‘ pspeny@carlot,kcopeiand com:
, Qtwmton@carlockmpeland COmL

(Attm neys fo; The Clerkley/Watkins
‘Group, LP)

E. Glenn Elliott, Esquire -
A1ken Budges, Elliott, Tyler, &

" Salecby, PA.
181 East Evans Street, Suite 409
Florence, South Carolina'29506
ege@aikenbridges.com

(Attorneys for 31—WInsulaﬁa:z~Co. Inc.)

D. Andrew Williams, Esqiiite -
\Joshua D. Shaw, Esqulre

Ken Carter, Esquire -

Turner’ I’adget Grahiii: and Laney P.A.
1901 Main Street; 17th Floor
Columbia, SC 29201
dwilliams@tufnerpadget.com
dshaw@turnemadget comn -
KCarter@Tmnchadget com

(Attorneys fo; (‘ea~Systems Desrglz &
Testing. Inc.)

John Moylan, Esquire~

Tally Parham Casey, Esquire

Wyche, P.A.

801 Gervais Sneet Suite' B-
Columbia, SC. 29201
1movlan@wyche com

tparham@wvche com

(Soutkem Equzpment Camp(my, Inc d/b/a
Ready szed Concz ete Company )

d
{

Karl S. Brehmer; Esquire
Brown & Brehmer *
" Post.Office Box 7966
" Columbia, SC 29202
karl. bxehmer@bmwnandm chmer. com

(Attorneys for Bazley Eleétric Company,,
LLC)

Steve M Phdrr Esqmre
Pharr. Law PLLC. .

8 W Third 'St # 600
‘Winston-Salem, NC 27101
spharr@pharrlaw.com

(Attorneys for Alenco Ine, D/B/A Ply
‘Gem Window Group)

Franklin J. Smith, Jr:; Esquire
Richaidson, Plowden Carpenter &
Robinson, P.A.

. 1900 Barnwell Street:

Columbla sc. 29201°

- \fsmlth@rpcﬁaw com

(Attorneys fgr SCA 'Eizgiizeers,\ Inc.)

Tobias G. Ward, Ir.

~* Tobias G. Waid, PA

P. 0. Box 6138 .
Colunibia, SC 29260
tw@tobywardlaw.com

% Attorney forvAAA\Accm'a:te Plumbing -

(John Doe #2) .

S. Mdrkey Stubbs, Esqulre

" Baker; Ravenel & Bender L.L.P.
3710 Landmark D

.-Columbia, SC 29204
mstubbs@brblegal .com
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Chiris Majure, Esqmre

* Ryan Oates, ‘Esquire:
" - Brent Boyd EBsquite -

Murphy & Grantland, P.A.

-Post Office: Box: 6648
‘Columbla el 29260
o cma;me@murphygranﬂdnd com,
bboyd@murphyg: antland.com

(Attorneys for Maintenance Builders

Supply, Ltd.)

Josh. Bennett; Esquire

: Geoff Osborn, Esquite
- Wendy.Byars, Esqune

‘Rogers Townsend & I‘homa@ PC
~ Post Office Box 100200

Columbia, South Calohna 29202-3200
Josh, bennett@rtt law:com..

. Geoff: osborn@rit-law.com

Wendy :*bj’rai‘-'s@fttél's{w«, com.

(Attomevs Sfor HCM. Utalz, LLc,

~ -improper. ly named as. Best. Masotzr)) arid,

ifs successorin ite est OldCastIeAPG

and I{cadwafcrs, Inc, d/b/a Best Masonr W)

- John Devhn Jr,

Post Office Box 10387
Greenville, SC’ 29603 .
John. devhn@devhnpalkmson com.

(Attorneys for T&M Concrezfe) l

| Sheptember} ) ;.2014

(Attorney for Time Warner)

‘Herbert W. Louthian, Esquire
- Louthian Law Firn, PA -

1116 Blanding Street, Suite 300
Columbia, SC 29201 o
herb louthxanlaw cor

_(Atto; HeYs. fo: Loveless Commei czal

COHtI actztzg, Tnc)

 Brian C. Gaiiibtell, Esquire
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(Attorneys:for Cherokee, Tric.)

Loyic Brooks; Esquire

Helms & Gr eene, LLC"

1122 Lady Street, Suite 1025 -
Columbia, SC 29201

Mﬁqx:ggy,sf:ah;Sbtgtii’i&“est-i[i‘é_ﬂ,giggt’l€§7§ _

Mark S. Barrow, Lsqiire , By

V‘C}mstyE Mahon, Esquire

Sweeny, ngate & Barrow, PA. -
P. 0. Box.12129: B -
Columbza, SC. 29211

»cem@swblaw COm: S
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STATE OF SOUTH CAROLINA IN'THE COURT OF COMMON PLEAS
: ‘ " FOR THE FIFTH JUDICIAL €IRCUIT
COUNTY OF RICHLAND o T
T - CASE NO.. 2012-CP-40-8512
The Gates At Williams-Brice Condominium
Association And Katharine Swmwn
(mdmdually, and on behalf of all others -
. similarly sitnated,
Plaintiffs,
‘CENTURY FIRE PROTECTION,
V8. LLC'S ANSWER TO THIRD.

. : \ AMENDED COMPLAINT

DDC Construction, Inc.; Kapas1 -Glass Mart;, T

~Inc.; DMC Consohdated Inc.; DMC Buﬂdels
Co. Inc., individually and d/b/a The Dinerstein

Compames DC Developers - Columbia,

(Non-Jury Trial Demanded).

‘Condos, Inc.; Columbia Condos, LP; DMC - % 20
- Developers I Lidz; 31-W Insulation w f?';
"Company, Inc:; Assomated Concrete - P
Contractors, Inc Bailey Electric Company; F:Zé:j
LL.C; C&B Utilities, LP; Carolina Floor .

Systems, Iiic.; Century Fire Protection, LIC;
" Cherokee Inc.; Coronado Stucco, LP; Cross
Plains’ Custom Tile, Inc.; Lowry Consiruction
& Framing Inc.; LTB Construcnon Inc.;
Martin. Morales I r. Painting & Drywall, LLC
Metal Construction Materials; Inc.; Southwest
Ironworks, Inc.; The. CIcﬂdey/Watkms Group,
LP; Tindall Corporamon Triad Pest Control,
Inc.; Wyman Acoustics LLC; Alenco Holding
Corporanon Alenco Window GA, LLC, New.
Alenco Window, Ltd AWC Hcldmg
Company; Crosby Wmdow, Inc., f/k/af
Action' WinDoor Technology,. Inc ~Geo-
Systems Design & Testing, Inc.; HGE
‘Consulting, Inc.; Maintenance Bullders Supply,
Ltd.; SCA Engmeels, Inc.; Sinclair&:
- Associates, Inc.; Faultless Hardware
individually and d/b/a Pamex Inc.; T &M
Concrete, Inc.; Loveless Commermal
‘Contracting, Inc ; Bconomy Waterpmofmg,
Inc.; BMC West: Corporatxon Highway One:
Constructmn Inc;; J.I. Windows LLGC,
Dietrich Industues Inc., a/k/a Dietrich Metal
Fratning, Inc., n/k/a Clarkwestern Dietrich

LS€ Hd G-
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Buﬂdmg Systems LLC; Best: Masonry andits )
successor-in interest, OldCastleAPG; ).
Headwaters, Tnc. d/b/a Best Masonry, Y
Labrador Electric Company, Inc,; AAA )
Accurate Plumbing,. IIeaUng & An LLC, fik/a ),
AAA Accuréte Plumbing Solutions Division 'of )
" AAA Accurate Backflow Testing &. Repa1r~ p)
LLG; Time Warner Cable:Southeast, LLC; )
)
P
)
)
)
)

* Soiitheétn Equipiiént. Cothpaiy, Inc., d/b/a
Ready Mixed. Concrete: Company, and John
Doe #1-10.:

Defenidants. .

Defendant Céiitury: Fire Protection, LLC ("Centary Fire" or "Defendant”) answers the.
Third: Amended Complaint of Plaintiffs The Gates at Williams-Bricé Condomifium: Association

and Katharine Swinson, ‘individually, and on behalf of all others simildfly. situated

I4

* ("Plaintiffs"),.as follows:

1.  ‘Bach and every dllegation of the Plaintiffs" Thitd Amended :Complaint: not

specifically adinitted heiein’is expiéssly denied.
2 Defendant; denies-that Plaintiffs are entitled to a jury trial.

FOR A FIRST DEFENSE AND BY WAY OF ANSWER

3 D@fégdgpp is. without. .sufﬁc1_ent« information of - knowledge: to: adniit .the
allegations in Paragraphs 1, 2 and 3 and demands strict proof thereof.

4. - Défendant:adinits the allegations of Paragraph 4 on information and belief.

5. Paragraphs 5.-and 6 contain legal -conclusions Whiéh do.not require. a respoiuse..

To the extént a response:is-required, fthe éll‘egaﬁ'ons are denied.

.

6. Defendant is without. inforrtion or knowledge sufficient to adnnt or deny the‘,

* allegations in Paragraphs 7 through 20 relative to the corporate status-and/or operations of the

entities designated theréin and thercfore denies same and demands. strict proof thereof:

2,
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Deferidant-admits only. so-much of Paragraphs 10 through 20 as allege that DDG Construction, '

Inc. was: the gencra] contractor of the pl‘OjCCt and. that Columbia, Coiidos,, LP was the

‘owner/developer of the: ploJect Further Defendant incorporates thie TESPONses of the entities.

'id“enﬁﬁediiﬁ Paragraphs 7 through 20 by reference:,

« 7. % Defendant is wiﬂlout--ijif()rﬁi‘ation sufficient t0-admit of deny ;thé;aﬁegaﬁbns in

 Paragraphs 21 through 26 and 28 through 59 and therefore denies same and demands strict

proof thereof.

8 v Defendant: admits only so much of Paragraph 27 as: alleges. Defcndant is @

'corporatxon oiganized and existing under. the laws of the State of Delaware Century Fxre also

admits only that itinstalled thc wet sprinkler system for the project, and expressly denies that it
performied aniy ﬁr@saﬁﬁ‘gi or ‘fﬂ@étpppihg as alleged: In further 'response’ to ‘the allegations

contained ‘in this Paragraph, Centuzy Fire cravés reference fo its cofitract telated to the: wet

sprinkler .system: for ‘the project and denics any allegations inconsistent therewith. ‘Centiry’

. denies-thie remafning allegations contained in this paragtaph and demands strict proof thereof;

0 The -allegations of Paragraphs- 60. through 62. require no. responsé. To the

‘extent 4 responseé:is required, the:allegations are denied.

5 ;;1,9;‘ In; answeting; Patagraphi 63, ﬁnéfendaﬁt-eadmits it is' subject to the jurisdiction of .

other Defendants are ‘s‘ubjéctfto,'the; Court's jurisdiction, and thus , denies the sam‘e;;
| (AS‘tp,,Eac\tﬁal-Allegaﬁqns)i
11.  Defendant admits the allegations in Paragr,aﬁh 64 on information and belief:
12, Dcfeﬁglant denies the allegatioﬁs in Paragraphs 65 through ~68z and. spetifically

denies ‘the existence: of and responsibility for: any alleged deficiencies and/or: failed repair

. attempts. ‘Answeiing fuither, Defenidant is without knowledgé or information sufficient to

3
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form a belief & to anyac_gnt;&gt' with,-or the knowledge of, the D\iﬁér‘ste\jn,]jheféndaht's regarding
alleged problems and thefefore "éénie's@:{ﬁe: same. ¢
13; The allegations of ‘Pardgraph 69: calls for a legal _conclusion to which no
respoiise s requlred However in the utmost. caution, Defendant fdéhicés the allégations set
o Dsfc*’f‘gam“déé?& the- allegations. in Paragfaptis 70 through 74. - Answering
further, elements:of Paiagraphs 70 through 74 calls: for’a legal conelusion to which no response
dg required. To the extent a resporie s fequited, the allegations are denied.

(As'to Class Action Allegations)

15. . Defendant denies thié allegations’ in Paragraphs 75 through- 84 and opposes the:

cértification of a ‘Cldss"fiﬁl:‘\this inaters .Answe;'mg further, °.D§:feng1anp:gs_smjts that Plaiﬂfiff “aiid
all putative: class-membeis have Waived any right they nayhave Tiad to’proceed as.a class in
this mattef: |
(As ;tQ;E;stopp¢l‘fft6"xﬁ’Piéﬁéiﬁg;ﬁﬁﬁ Tollinig of A;gpnéabié?s‘;tatute ‘of Timitations)
16.  Defendant denies the: allegations in Paragraphs 85 througl1 89 arid" opposes all
relief sought therein. |

¥

. EOR A FIRST CAUSE OF ACTION
(Negligence/Gross Negligence as to All' Deferidants)

17. "Answering 'Paxag;xaljh 90; Defendant’ incorporates by reference-the preceding’

‘Paragraphs.ofiits Answer as'if répeated verbatin terein.

18. . “The:allegations:in Barggggplmgifcéll' for a legal conclusion to'which 1o tesponse.

91 as they relate to it-and.demands ~"Stti'cffibfb”6f;fhére"bf.

¥y
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19.  Defendant dénies the allegations in Paragraphs 92 through 94, including all
- subparts thereof, and opposes all relief sought therein. |

'FOR A SECOND CAUSE OF ACTION
(Breach of Watranty as to all Defendants)

20, .Answering Pardgraph. 95, Défendant mcorporates by reference the preceding )
Patagraphis of its. Answer as if repeated verbatim herein;

21.  Paragiaphs 96 and 97 j‘c’oﬁt%i‘ri Tegal E;:onélu'sib;ls ‘which' require ‘mt)\ rqs(ponse;
However; in the utmost caution ‘Cerifur; Fire deties thie allégéﬁbhg of thigse: Paragraphs and.
demnds strict proof thereof. -

22. - Defendant. denics: the ‘allégatioris in ’Pafagraﬁﬁs 99: through 100 and: opposes all
. telief sought therein, , .
| FOR A THIRD CAUSE OF ACTION

‘(Strict’ ‘Liability in ‘Toit: S.C. Code Ann:, §15-73~ 10 et:seq. as to; Manufdcturmg -and/or -
Suppher Defendants)

23. Ans’wér‘ingf‘i”arégraph 101,‘ Defendant’ mcgrpb‘r‘ates!wbyc refegﬁncc; the preceding
Paragraphs of its:Answer as if g;te;;eétgdsyerbaﬁm herein. | |

24.  Defendant is without. sufficient information ‘or belief to admit or deny the
allegations in Paragraphs 102 ﬂnough 114 to ‘the extcnt they relate to orher Manufacturer
therefore denies any -Such ﬁliégati‘o‘ns and demaﬁds’ﬁfi?:t:yroof th’ereof. Answering ;furthe:;
Defendant states that’it pxovidﬁg,~§my.'lhpiied drywall é.nditéXturé S\"{idﬂ’( at The-Gates, and has
flo knowledge of and. is; not liable: for work performed by or .sqgﬁ}iqs:}proyided by any. other
entity-on the project. Défendant further denies:any allegations related to defects in:t,or\ damages
 resulting from ifS; drywall and fexture work at The 1Géites.;,, Al féniai"rfiﬁ‘g‘ ‘allégaﬁons?'df

Paragraphs 102 throtigh 114 are denied.
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*25.  Defendant dénies that Plaintiffs are entitled: to ‘any of thé telief Souight i the:

' WHEREFORE clausé agaifist it.

FOR A SECOND DEFENSE

26,  Plaintiffs’ Thitd Ariended Complaint: fails to sfate; a claim. against Defendant
‘upon which relief may be granted, aid, therefore, the Third  Amended Complaint. should be
dismissed “againét'tﬁi§‘D@erndalmlt\{luf,suanf«tQ”,SQUth Carolina Rule-of Civil Procedure 12(b)(6).

FOR A THIRD DEFENSE

27.  Plantiffs' claims may be barred as @ result of their failure to take: such
reasonable actions as-nécessary to mitigate their damages a$ tequired by South Carolina law:

'FOR A FOURTH DEFENSE

28,  Plaintiffs' claims. against Defendant are baired, ii wholé or in part, by the
-doctrine of equitable estoppel.

FOR A FIFTH DEFENSE

29. Defendant assetts that Plaintiffs’ damageés if any, were:not due to or caused by
any act or omiission on the part of’ this Defendant, but weére rati;er’ due.to and caused by the
coritributing, concurring, intervening an&?og superseding fault, acts op.cifnf‘é’sibﬁ?. of a'petsoii of
-persons ‘oyr’ér whioi .Défendant had no:control, Defendant pleads such' conduct-of others:as a
complete defénse to all claims in this-action. |

FOR A SIXTH DEFENSE, -

G

30;  Defendant asserts that Plaintiffs’ claims agairist it imay be barred by therdefenses’ :

of laches, inistake, preemption, release; waiver, ratification, -estoppel; unclean hands; statute;

of limitations andjor any other déféns'g that may be available upon discovery of additional

information during the pendency of this dction.

-
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FOR A SEVENTH DEFENSE

31.  Plaintiff is not entitled to an award of punitive: damages because- such damages
violate the Fifth and Fourteenth Amendments of the United States Constitution and: Articlé I,

Section 3 of the South Ciioliria Constitition n that: -

only- upon a ﬁndmg of passmn prejudme or capnce is mconswtent w1th due'

‘process guarahtees;

. any award of punitive dariiages serving 4 compensatory function is inconsistent:
with dde process guarantees;

e ‘tothe exterit an award of punitive damages is-excessive; such award:violates due:
‘process guarantees; ‘ ‘

® the jury’s-unfettered power to-award punitive. damages in .amy* “sifiouit it chooses,
is whollydevoid of meaningfil standards and is inconsistent w1th due process;
guararntees;

° gven if it could be argued that a standard governmg anosmon of pum’uves’

dainages ex1sts the sumdard is void:for vagueness;.ard

. the Plaintiffs' clalms f01 -punitive damages violates the DueProcess ‘Clausé and
the Equal Protéction Clause of the Fourteenth, Amendmefit of the United States.
Constitution and Article:1, Section 3 of the:Soiith Carolina Constitution. in.that
the amotnt of pinitive damage is ‘based upon, the wealth and. status' of
Defendant. ,

FOR AN EIGHTH DEFENSE
32. With ‘Vrésp}ééé;to Platmitiffs’ claim for punifive :damages; Defendant incorporates

‘by, reference any’ and ‘all statutes of limitations fegarding"j the: detéirination  and/or

enforceability of punitive damiage’ awards, which arose in the ‘decisions' of BMW of Noith -

America v. Gore, 517 U.S.. 559 (1996), Cooper Industries, Inc. .. Leatherman Tool Gioup,

Ic., 532 U8, 424 2001), -and State- Farm Mutial Aitoriobile Ins. ‘Co. v: Cainpbell, 538 US. _

408 (2003)..
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FOR A NINTH DERENSE

33.  Defendaiit would show it was not the séller of thé condominium, units or. the
“devéloper “of the project -and therefore Plaintiffs may not recover on warranty’ .nor:-can
Defendait be'liable:for any claims of individual unit owners.

FOR A TENTH '»DEFENSE‘

34, Piaiﬁifﬂ‘fs" claims should be dismissed for failute to ame indispensable parties.

FOR AN ELEVENTH DEFENSE;

35.  .Defendant incorporates by reference any affirmative defense raised by any other

Defendant in this action.

FOR A TWELFTH DEFENSE
36. To the extent. Plaintiffs’ allegations” based on cbnﬁracp., and. warranty .'a'f'é<

applicable in‘this case; they bar. Plaintiffs' negligence claims.

FOR A THIRTEENTH DEFENSE.
37.  Defendant. ‘would show. -that -ffie. alleged class members did not have any

_ relationship with Ceniury Fire nor is there any typicality' or- cornmonality -as related to. the

action or act§ of Century Fire, and thus, Century Fire is not a proper paity in.any alleged:class:

action.

FOR A FOURTEENTH DEFENSF:

38. Defendant would show that to ‘the extent dariages aré ‘sought for work
performed by others or damage resulting from ‘the: acts of others, it is not liable for’ these
damiages and 'Centuryi Fire demands an apportionment and/or allocation,of damages to properly

reflect its:responsibility.
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FOR A FIRTEENTE DEFENSE
39,  Plaintiffs! claifs should be disinissed because. of disclaiiriers ‘and otfier defenses
specifically provided in the Master Deed.

FOR A SIXTEENTH DEFENSE

40,  Defendant has not'had an qppor”tunitY‘t’Q conduct a-sufficient investigation or to
engage in adequaté discovery fouching on'the circumstances of (hie. Plaintiffs' allegations.

Defendant :intends to- act promptly to_inform itself as .to the pertinent facts and pievailing

circumstances surounding :any reported injury or damage. to- the Plaintiffs -as -alleged in the “

Third Amended -Cofiiplaint and Heréby gives notice Of it§ intent.'to assert any further

affirmative defenses that this information-gathering process may: indicate is:supported by fact

and Taw. ‘Défendant thus expressly assexts each of the defénses‘required by S.C..R. Civ. P. &,
and reserves’ its;right to. amend- this: Answer to-assert further allegafions in support. of any; such:

deferises as required by the Rules of Civil Procedure.

FOR A SEVENTEENTH DEFENSE
41.  Plaintiffs have failed to comply’ with the terms and conditions of ‘The South
Garolina Notice and Opportimity to Cure Construction-Dwelling:Defects Act, 5.C. Code Ann.

§40-59-810; therefore, Plaintiffs"-claims should be disinissed or‘are'subject to beirg stayed.

FOR AN EIGHTEENTH DEFENSE,

42:  Plaintiffs have waived their Tight to a jury trial.

. FOR A:NINETEENTH DEFENSE.

43., - Plaintiff 'and all potafive class memibers: have waived. their right to proceed.

under 4-class action rode of trial.
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FOR A TWENTIETH DEFENSE

44. .Defeiidant is entitled to a set-off for any amounts recovered related to the
ai}lcg@d construction defects at issue from.any other séurce by Plaintiffs.

FOR A TWENTY-FIRST DEFENSE

45,  Defendant is entitled to an allocation of fault'as to €ach. cause-of action-and éach
element of dariiage claimed by Plaintiffs.

WHEREFORE, liaving: fully answered the Third Amended Complaint 'of the Plaintiffs,

Defendant prays that:the Third. Amended Complaint be dismissed as to-it with:prejudice and-

for such othersand further relief as this Honorable Couit niay deem',jukvft,and,grqgcxf

NELSON MULLH\IS'MIZEY & SCARBOROUGH'LLP:

// 2 / .
d A Vanmﬁé’ I, sc Bar No.. 009818
E- M 1: howard ‘vandiné@nelsonmullins, om,
El'(T Norton; SC Bar No. 73860

Maxl enk norton@nelsonmullms com

Tata:C. Sullivar, SC Bar No. 79806,

BE-Mail: tara: sulhvan@uclsoumul]mb com .
1320 Main Street / 17th Floor

Post Office Box 11070:(29211- 1070)
Columb1a SC 2920t '
§803).799 -2000

Attorneys for: Cerituty Fire Plotection, LLC

Columbia, South Carolina

September _ T

10
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CERTIFICATE OF-SERVICE

1, the - undeisigned, of the law offices of Nelsoh Mullifis Riley &,

Scarborough LLP; attorneys for Defendant; DDC Constmcﬁon,;‘dp.’hcreﬁx certify that:I.

&

have. served: .2l counsel i this actiofi with a copyof thé document(s) ‘hereinbelow

speciﬁcd:

| Doctment(s):

Ceitiiry Firé's Answer:to Third Aménded complaiﬁt &

Jusmn O Toole Lucey, Esquire:

Stephame D Dxawdy, Esqmre
: Justin O Toole’ Luccy, P.A.
Post Office Box 806

‘M. Pleasant, SC29465-0806
jlucey@licey-law.coin,
Sdrawdy@lucey-law.com,

(Attorneys for Plaintiffs)

N. Ward. Lambert, Esqmre .
Harper, Lambert & Brown, PiA:
Post Office Box,908
‘Greenville, SC 29602
‘wlambert@hlblegal.com *

(Attorneys:for Tindall Corporation).

Christopher-Adams; Esquire
Collins & Lacy, P. C»
1330 Lady Street, 6th Floor
_ Columbia, SC29201

‘ Acadams@collmsandlacy .COT*

~(Attomeys fm HG’E Consultmg)

Paul E. Sperty, Bsquire

- TJason A: Pittman, Esquire v»—i ;
McAngus ‘Goudelock & CouplskLLH‘ Mo T

g

-~
o,

djsf:ﬁ} 0

“Sterling G Dav1es Esquire:

M .

Post Office Box:12519 537:.4.\ = =
Columbia, SC 29211 PE e
sdavies@meclaw.coim: . S 2}

Jasonpittman@mgclaw.com 7

' (Attorneys for Century. Fire Protection)

Christina A Bisset, Esquire
McAngus Goudelock & Courie; LLC
2411 North:Oak Streét; Suite 401,
Myrtle Beach, SC. 29577-3173
Christina. blsset@mgclaw com’

(Faultless Haidware; mdwzdually and
d/b/a Painex. Inc. )

Midliaél"E’ L. ' Wilkes; Esquire:
EllenS. Cheek, Esquire =
Wilkes Law Firm, P:A .
127 Dunbar Street;. Suite: 1200
Spartanburg, SC29306.

, mwilkes@iwilkeslaw:com: )

echeek@wilkeslaw.com,

_'('Atto'hiéys Jor. Sinclaii- & Asso Eiizt'e's} .

Karl S. Brehmer; Esquire
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. Tyler P. Winton, Esquire :
Carlock; Copeland & Stair; LLP:
40 Calhoun Street, Suite 400
Charleston, SC 29401 .
psperry@carlockcopeland.com
twinton@carlockcopcland.COm

‘(Attomeys for The CIerkley/ Watkms j
Group, LP)

E. Glenn Elliott, Esqune .
Aiken, Brldges Elhott Tyle1 &
Saleeby, PA. )
181 East Evans Street, Suitg 409
" Florence, South Carolina 29506
' ege@aikenbridges.com

(Attomeys for 31-W Insulation Co. Iiic.)

D. Andrew Williams, Esquire

Joshua D. Shaw, Esquire

Ken Carter, Esquire

Turner Padget Graham and Laney P:A.:
1901 Main-Street, 17th*Floor
Columbis; SC 29201
dwﬂhams@tumerpadget com,
dshaw@tumerpadget com

‘I{Cax ter@’I‘mnexPadget.com

(Attorneys for Geo~Systems Beszgn &
Testing..Inc.)

John. Moylan, Esqulre

Tally. Parham Casey, BEsquire

Wyche, P.A.

801 Gervais: Stxeet Suite: B
Columbia, SC 29201
1movlan@wyche com

‘g)alham@xﬂche com

: (Saum'ei?i Editi;ﬁme)ztﬁ@mpany, Inc. d/b/a
Ready Mixed Concrete. Company.)

&

Chris Majure, Esquire:

Brown & Brelither
Post Office Box 7966
Columbia, SC 29202

el brehme1@b1 ownandbielimer.com

'. (Attomey,s Jor Bazley E{ect_zzc-- Coﬁngzany,: |

LLC)

Steve M. Pharr, ESquire
Phérr Law, PLLC
8 W Third St # 600

‘Winston-Salem, NC:27101

spharr@pharilaw. coni’

(Attorneys for Alenco Jic. D/B/A Ply

Gém. Window Gioup)

Franklin J. Srmth Jr, ,vEsqmre

Richatdson, Plowden Carpenter &

Robinson, P.A. -
1900 Barnwell Street

‘Columbla $¢29201

fsxmth@rpcrlaw .com

(Attorneys:for SCA Engineers; Iric:)

Tobias G. Watd, Jr.

“Tobias G. Waid, PA

P. O. Box 6138

‘Columbia, SC* 29260

tw@tobywardlaw come

Attorney for A4A Accurate Plzbﬁbifig
(Jolin Doe #2)

S. Markey Stubbs, Esquu*e
Baker, Ravenel & Bender, L L.P:
3710 Landmark Dr.
Columbia,.SC 29204
’mstubibs@bxblegél, com

(Attorney for Time Wai ner)
Hexbcm:‘w Louthian,. Esqune ’
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Ry:n Oates, Esquire
- Brent Boyd, Esquire

- Murphy & Grantland, P. A, .
Post Office Box 6648
Columbia; SC 29260
.‘cmajure@murphygrantland, com
bboyd@murphygxanﬂand com
(Attorneys for Maintenance Buzldezs
Supply, Ld.)

" Josh Bennett, Esquire

- Geoff Osborn, Esquire

. Wendy Byars, Esquire: \
Rogers Townsend & Thomas,.PC
Post Office B‘C)Xi’l0.0ZOO?
‘Columbia, Seuth Carolina 29202-3200
Josh; befinicti@rtt-law.com .
Geoff. osborn@rttlaw.cori’

Wendy. byal's@rt'til’aw.com

(Attorneys, for HCM: Utah, LLC

mqn'operlv nawied as Best Masonry and

its successor in interest, OldCastle APG

and Headwaters, Tinc: d/b/a Best Masoniy),

Johu Devlin; Jt.,

Post Office Box 10387

Greenville, SC 29603, :
John.devlin@devlinparkinson.com

(Attorneys for T&M Concrete).

Louthian:Law Firm, PA

1116 Blanding Street;-Suite 300
Columbla, SC 29201
herb@louthlanlaw cony

(ditorneys for Loveless Cornmei: czal
Contracting, Inc.)

Brian,C. Garubrell, Esquite
Lovic Brooks, Esquire
Helms & Greene, LLC
1122 Lady Street, Suite 1025

Columbia, SC 29201

(Aitorneys for Sontlwest Ironworks)

Mark S. Bariow, Esqiiire
Christy:E. Mahon, Esquire

. Sweeny, ngate & Barrow; P.A.

P: O. Box 12129

- Columbia, SC 29211

cem@swblaw.com

(Attorneys for Cherokee, Iné.)

Lisa.S:: Shumpert

‘ Septembeff5 _, 2014
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STATE OF SOUTH CAROLINA:

COUNTY OF RICHLAND

The Gates: At Willidiis-Brice: Condominium:
‘Association’ And Katharine Swingon,;
.individually, and on. behalf of all others:
similarly 31tuated

*Plainiffs;

)
)
)
)
)
)
)
)
)
)
DDC Construction, Inc.; Kapasi Glass Mait, )
- Inc.; DMC Consohdated Inc:: DMC Builders, )
Co Inc 1nd1v1dua11y and; d/b/a The Dmelstem )
..... )

* Condos, Inc Columbla Condos “LP; DMC )
Developers I, Ltd.; 31-W Insulation, )
Company, Inc.; Ascomated Congrete: )
Contractors,’ Inc s Bailey Electric:Company, )
LLC; C&B Utlhtles Lpi-Cafolinia:Floor: ., +).
Systems, Inc:; Century Fire Profection;: LLC;. )
)
)
)
)

N,
{

Cherokee Inc,; Coronado Stucco ‘LP; Cross:
Plains Custom Tﬂe Inc CLOWLY: Consiriction.
& Flammg Tic. ; LTB Comtmctlon Trc:; :
Martm Morales J1 Pamtmg & Dr ywall,: LLC
Metal Construction Matefials, Tnc. ] Southwest )
Imnworks ‘Inc.; The Clelkley/WaLkms Group,. )
LP; deall Corporatlon Triad:Pest:Conirol, ).
Inc.;" Wyman Acoustics LLC; Alenco’ Holdmg )
Corporatlon Aléiico Window. GA, LLC,New )
Alenco Window, Lid:; AWC Holdmg Yy
Company; Crosby.: Wmdow Inc., f/kial )
Action WinDoot: Technology, Inc Geo- )
Systems Design: & Testlng, Tnc.; HGE )
Consulting; Inc.; Maintenance Buﬂdels Supply, )
Ltd.; SCA. Engmeels Inc.; Sinclajr & ):
Assocmtes Inic.; Faultless. Hardware )
)
)
)
)
)

mdmdually and d/b/a. Pamex Inc:; T & M.

- Concrete, Inc.; Loveless Commermal
Contxactmg, Inc Economy Waterproofmg,
Inc.; BMC West Corpmatlon nghway One
Const_rgchon, Inc.; T1. Y}{‘mdows LLC;

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT

| CASE NO 2012~CP—40 8512

. COLUMBIA CONDOS; INC'S
ANSWERTO" THIRD AMENDED

_ COMPLAINT AND CROSS-CLAIMS

{(Non-Jury Trial DemandeJ
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Dietrich Industries; Inc:, a/k/a. Dietrich Metal
Framing, Inc.;. n/k/a, Clmkwestern Dietrich

-.Building Systems LLC - Best Masonry and its’

Headwaters, Inc:'d/b/a Best Masonry,
Labrador Eleciric Company, Inc.; AAA

)
)
).
successof in-interest,: OldCastleAPG ):
)
)
Accurate’ Plumbmg, Heatmg & A1r LLC; f/k/a: )

- AAA Accurate Plumbing’ Solutions-Division of, ) - - o R
"AAA Accurate Backflow Testing & Repa1r - : ,

LLC; Timé Wariet Cable Southeast LLC
Southern Eqmpmcnt Company, TInc.; d/b/a

'Ready Mixed Concrete Company;. and Johini

)
)
)
)
Doé #1-10. . ).
. 4 ):
‘Defendants, )

‘ )

‘Défendant. Colunibia :Condos, LP. (;‘!éplﬁrﬁb"ia Condos™ ot "Defendant") answers the

‘Third Amended Complaint:of Plaintiffs The Gates at leliam&Bﬁce ('Jondo‘miiiiu‘m ASsé"cfiatiéiix

and Katharine Swinson, ‘iliﬁi\fi‘duaﬁjg,. :a‘nd; on ‘behalf of -all others similarly . situated.

- ("Plaifitiffs"), and asserts cfoss-claims, as follows: <

I.  Bach.and every allegation of the” Plaintiffs' Third Amended Complaint: riot

specifically adinitted hérein i expressly denied.

2. Defendant denies: that Plaintiffs are entitled to-a-jury-tridl and demands a bench -

trial.

FOR A FIRST DEFENSE AND- BY WAY OF ANSWER:
(As to Parties and Jur lsdlctmnal Staternent).

-

3. Defendant admits the allegations inParagraphs. 1,:2, 3 and 4-on information and . -

belief.

4:  Paragraphs 5:and 6 contdin legal conclusions which do. not require a response.

To the extent d Tesporise-is required, the allegations are denied:

5. Defendant is without infofmation sufficiént to.adimit o deny the allegations in:

2
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.. . Paragraphs7 thxbjughf?iand therefore denies same and demands strictijji'()'()f‘théiféof:
.5+ 6. . Defendant admits the allegations. in Paragraph 10, -

"7¢ . Defendant.admits the allegations df‘Pafagraphsfii_ a"na}iz,. but denies that DMC

L .',Buﬂders Co. Inc did. busmess as thc Dinerstein Compames

C 8 Answcung Paragwph 13, Defendant admlts that DC Developers Colun1b1a

' "Condos Inc is'a'Texas Corporation and the General partnex of Columbla Condos LP;

9, . .Défendint delﬁuejs‘{tli,e_;?ll,cg;‘atlofns~o_f Paragraph 14 bccausc Columbia Condos, LP -

is a’limited partnership and niot a ¢orporation..

..10.  Defendant admiis the allegations of Paragraph 15. . o o o

11. ‘Defendant aiflﬁﬁts’ the“‘aliegations of Paragraph 16.
12, - Defendant Q@@,,@Siﬁ@@ﬂ@g&ﬁ@svof,Pai'a‘gi‘apﬁs 17, 18,19 arid*20. V.
13.  Defendant is without:information .suffi’@i,féhtf‘fo admit or. deny: tﬁ@ allegations:in
Paragraphs 21 through 59 fe}aﬁﬁ;p:*;to “thie -corporate Stéjcu‘s of the, refereniced entities and’
. therefore: denies: sarie and' demandsstrict .:pr,o;)f thereof, Howevm Défendant admits Some :
pg;yidgd ‘:l:abq‘r”and/o’.lj :Iﬁéférial“s'fdré The Gates Project and were subcontractors or suppliers: of

Deféndant or Defendant's subcontractors;

14.  Defendant s 'Wifhoht'hiowledge sufficient to' form.a- belief as to the triith-of‘the- .

allegations of Pa_ragraphs 60 and 61-and denies the samié. . : o S

£ .. 15. i allegations.of Paragraph 62 require no response.. To the extent 4 Tésponse. = .

is required, the allegaticns are denied.

. 16. .. Tn'answering Paragraph 63, Defenidant admits it'is-stbject to the jurisdiction of

 the Couitt biit is withiout sufficient knowledge or information to:admit or deny. that: the.other .

. Defendants are subject to-the Court's jurisdiction, and thus, denies the samie.
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(As to Factual Allegations)

% #5170+ Defendant admits the allegations in Paragraph 64 on informatiofy and belief, °
t... 18, Defendant dexties. the-allegations in Paragiﬁphé;.ﬁi through-68, and'specifically-

denies: the. existence. of “and: ¥esponsibility for .any alléged. deficiencies and/or. failed: Tepait

atlempts. - -

e 19, «The allegations of Paragraph 69-call for a~legé1‘~conolusion‘to, which:no, response -

RN 1equ1red However in the wtmost caution, Defendant demes the allegations set“foith ‘therein.

‘2’0. Defendam denies: ‘the ‘allegations in Paragraphs. 70 tluough 74; - Answering

. further, elements of Patagraphs 70 through 74 calls for a‘legal conclusion to.which:no response: -

. is tequited. To the extent a response is required, the allegations are denied.

(AS to Class Actiori-Allegations).

21, Defendant demes the: allegations. in. Paraglaphs 75 through 84, and opposes the:

ETH

certlflcatxon of & -class i this matte1 Moreover Defendant asselts that Plaiutiff and. all,

putative cldss members have:waived any right they may have had to :p,r.oceed ds a class jn this.

matter.

= i B

(As;to Estoppel from Pleading and Tolling of. Applicable Statute of Limitatioiis) . . .

:22. - Defenidint derifes the allegations in Paragraphs 85 through 89 and opposes all

£

" relief sought therein.

FOR A'FIRST-CAUSE OF ACTION
(Negligence/Gross Negligence as to All Defendants)

230 AﬁsWeriii‘g‘i ‘“I"era"graph'e-g();, Defendant. incorporates by reference the-preceding;
“Paragr, aphs of 1ts Answer as if repeated verbatim herem

24.. The allegahons in Paraglaph 91 call for a legal conclusmn o thCh 1o 1esponse‘

R
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ik is tequired.. However, in the utmost caution Defendant denies the allegations of Paragraph 91 -

and demards strict proof thereof:
25" Defendarit’ defiiés the allepations 'iﬁ, Pardgraphs 92 through 94, including’ all
i subpmts thereof and opposes: all. 1ehef sought therem o Ken k) R

Ca oy . FOR A SECOND CAUSE OF AC’I ION
SRS B (Breach of Wananty as to aH Defendants)

26. Answe1mg Palagraph 95, Defendant mcorpmates by reference thc p1eced1ng’

" . Paragraphs of ifs Answer as it repeated verbatim herem

-'27.  Paragraphs: '96. and 97" contain legal eonclusmns Wthh 1equ1re no ‘TESpONSE.

However, in. the utmost -caution; Defeadant denies the allegauons of thesc Paraglaphs and,

p -

demands strict. pr‘oof thereof..

o

28, Defendant demes the ‘allegations in Paragraphs 98 thiough 100; and opposes all.

[N

relief Sought therein.

FOR A THIRD CAUSE OF ACTION,
' (Strlct L1ab111ty in Tort:-S.C: Code Ann. § 15-73-10 et seq.-as to Manufacturing and/or
: Suppher Defendants)

20.  Answering; Pzifﬁgra“ph: 101, Defendant: mcogporat:cs ‘by teference the preceding’

"‘Palagl aphs of its Answel as if repeated verbatim heréin.

*30). The allegatmns in Paraglaphs 102 thlough 114 are 10t dlrected at -this?

Defendant, and ‘therefore, no- TéSponse. is required.” To‘ ;the ektent a. fespomnse: is required,

Defendant 1sw1thout information stfficient to .admit or deny the: allegations and therefore.

deities $artie and demmands strict proof thereof.

31,  Defendant dénics that Plaintiffs -are entitled to any’ of the relief songht’in-the,

WHEREFORE clause-against it.

2.
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LRI '~ FORA SECOND DEFENSE
- (Faﬂure to State a. Clalm)

32 Plamtlffs Thlrd Amended Complalnt fa:ds to state a. clalm dgamst De‘fendant

- ‘upon whleh rehef may- be granted amd therefore the Thud Amended Complamt should be

.= dismissed- agamst thls Defendant pursuant to South-Car ohna Rule of C1v11 Procedure 12(b) (6)

FOR A THIRD DEFENSE '

33 Plamtltfs clalms may: be barréd a5 a 1esu1t of thelr fallure to take such.
reasonable actions as. necessaty to' mitigate their darnages as required by South Carolma law

FOR A FOURTH DEFENSE

34. Plamtlffs ‘claims against: Defendant are barred in whole or in part by- the
- doctrine of cquitable 'eSto’p';‘Jel';.

FOR A FIFTH DEFENSE

35, Defendafit’assert 'fhétrPléiﬁtiffs' damages;, ifféﬁy, were fiot. c’l’u‘é-;to' or caused by

\

‘any -act or ‘omission on the: part of. this' Defendant, but. WCIC rather due to and caused By, the5

persons: over ‘whom. ‘Defendant had.no control. Defendant pleads such eonduct of ‘otheis a8 4.
coniplete defense to all claims;in this action:

L FOR A SIXTﬁ:DEFENsEU .

36‘.\ Defendant asserts that P]amnifs clalms agamst its may be barred by-the defenses:: .. .

of laches mlstake preemptlon release, ‘wdiver, ratification, estoppel nnclean hands;: statute’
of- hmlta‘uons and/or ‘any other -defense that may be: available upon dlscovery ‘of “additional.

'mformanon durmg the pendency: of this action.
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IR | .~ FORA SﬁmNTH DEFENSE B

37. Plamtlff is: not“enutled to an award of pumttve damagee becau%e such damages
violate:the Flfth and Foutteenth ,Amendments -of the Umted States C(mstltutmn and Artxcle I,
\Sectlon 3 of the South Carolma Consm:utton in that: ) | o

o vx" -

e G _»r.the Judmaxy 'S, a’bﬂl’ty to0.cortect a punmve damage award at the appellate level

conly: upoir - Aindirig-of passmn, prejudice, or capuce is incongistent With due

process guarantees -

e . -any award. of pumnver damages seng a compensatory functmn is mconmstent
‘with due process guarantees ‘ :

e .tothe eXtenﬁ:anZawa”rd of punitive damages is excessive, such award violates due
process. g‘ila‘ranteesf ' ' ‘ ;

e . Lithe] Jury g unfetteled power to award pumtlve damages in any amount it chooses,

' ~.is wholly-dévaid of meaningful standatds ind is. inconsistent w1th due process
\guaran’tees,

. e eyen if-if could ‘be.arglied. that & standald govemmg imposition - of pumt1ve*>

~'zdamages exists, the stanidard 1 is vozd for vagueness; and. -

¥

.o the Plaintiffs’ claims for: pumttve damages v101ates the Due Process Glause and

. the- Equal Protection:Clause of {he:Fourteenth Amendment of thé: United States:

* Constitution and: Altlcle 1, Section3 of the South Cmohna Consﬂtutton in that

the amount--6f pumtwe damage is based upon the, wealth and status' of

Defendant

FOR: AN EIGHTH DEFENSE

.38, : With respect {0 Plamttffs claim for pumtwe damages Defendant. mcmpmates

"""""

byi re?erence:' any’ fan‘dl,:alr statutejs»f’“df limitations regarding . the» d’e‘termmatlen and/or -

enforceability’ of pumtwe damage awalds which arose. in the dec1smm 01” BMW of North -

. America v, Gore, 5 178, 559 (1996), Cooper- Industnes Inc . Leazherman Tool Group,
Tic., 532.U.8. 424 '(20'()_'}{)‘?- and ‘State Farm Mutual Automobile Ins. ’Cq. V. ngzfgpbell, 538 U.S:

408-(2003). -
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RS _, ' FOR A NINTH DEFENSE

.30 Defendant would show that the express: warranty. provided expired as to clanns

. of Plaintiffs and Defendant fulﬁlled its obhganons “inder the express- wa1ranty ‘provided in. the

Master Deed. o ; -'I‘f,e-';

FOR A TENTH DEFEN SEa

- 40. Plamtxffs claims should be dlsmlssed for faﬂure to name: mdlspensablc parties.

1
/

 FOR AN ELEVENTH DDI‘EN SE

41. Defeﬁdarit inco‘rporates,py, reference any afflrmatwc dctense raised by any other

Defendant in this action.

FOR A TWELFTH DFFENSE

42. To the extent Plgl;l}t1ffs allegatlons based on contract and ‘warranty are
~ dpplicable-in this case, .they'*ba'r‘l?\laintiffs' neghgence clannsa

' FOR A THIRTEENTH DEFENSE

© 43, Defendant would. show that it did mot perform any: of the coﬁéj@iictifgﬂ work
- alleged:: and theretom is-fiot responslble for any alleged construcnon defects :

FOR A FOURTEENTH DEFENSE

44, . Defendant would show that it used competent and. quahfled entities and -
" individuals to oonduct‘»Qspgcmnsaof the construction, and thus, its actions were reasonablé and
. neither negligerit'ror grossly negligent, and thus, any;claim . for punitive damages should be

denied. -

FOR A FIFTEENTH DERENSE
45.  Plaintiffs" claims should be dismiissed becausé of disclaimers and other.defenses

specifi¢ally provided in the Master Deed.
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wplygns . FOR A SIXTEENTH DEFENSE
fusvwee o 46 - Defendant has nothad.an opportunity to conduct a sufficient investigation or’ to
~¢n Liw.engage:inyadequate discovery totiehitig -on the: circumstances, of thic : Plaintiffs"allegations,
Gre fit Defendant intends: to :act promptly 1o inform itself. as«£o the peftiileﬂr: facts and prevailing
2-Third Amended Complaint..and’ hereby grves nonce of 1ts ritént 40 dssert: any’ further
afﬁrmatlve defenses that ﬂllS mrormatron-gathcrmg process may’ mdlcatc 1s supported by fact

«ahd.Jaw, Defcndant thus expressly asserts each of the: defenses 1eq1ured by S. C "R. Civ:. P:8,

i jand.reserves its: rrght 10 amend ‘thi§ :ARSWeR: to assert further allegatrons ity support of any siich, |

Do s defenses.as requrred by the Rules of C1v11 Procedure

I‘OR A SEVENTEENTH DLTENSE

o ts

s L L AT Plamtrffs haVe failed o complywith the terms and condmons of The Seuth.

v Carolind Notlce and Opportuiityto Cuie Constructron Dwellmg Defects" Act :S.C: Code: An:n )

PRUTARS §40~59 810; the1efore Plamtlffs :claims should be drsrmssed or-ares subjeet to belng stayed.,

IR T o 'FOR AN FIGHTEENTH DEFENSE

© 48. " Defendant; would: Shpw,g.thatfltsam,te.rc{stﬁ are dlve;fﬁﬁ ,Iﬁom;'and=fdiﬁsmﬁléi' to, the.
R :interestsivof; the: alleged developet;-designer-and’confractor ;arrci, denies; Defendant is; .or should
+be cons1de1ed amalgamated with atiy other Defendant'ini this matter

FOR A NINETEENTH DEFENSE

P e or 49, }Defendanfg«,deriies it has ‘evet done ‘busmess as: "The Drners‘teiriff(fornpanies;" and’
*. . as’such any such reference should be dismissed as to-it.

FOR A TWENTIETH DEFENSE:

50, Plaintiffs liave failed o' comply with, the ferms and conditions of: The' South

?
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¢ ~i:« Garolina Notice: and Opportunity.to-Cure Construction Dwelling Defects Act,"S:C. Code Ann. .

‘i Eie §40:59-810; therefore; Plaintiffs! claims should be dismissed omate stibject to being:stayed.

; e e - . . FORA TWENTY-FIRSTIDERENSE- -5 0ai

P e e 51 *"\?Iai_tl\tjffs-have'WaiVCdjmcir,g,ig‘ht{toaa‘ jury tifalads £ o n A

FOR A TWENTY—SECOND DEFEN SE SRUERL

s v g 524 5. Plaintiffs”and -all pufative class membets: haVe \Wdlved Lhen’ nght 1o procecd;

under the elass action modé of trial:

- FOR A TWENTY-THIRD DEFENSE’? FAETRE SN

siani Do 53, Dcfendant is-entitled tosa set-off for any’ amgvints: 1ecove1ed ‘related to the:

alleged constructmn defects at-issue frém any, other somce by Plamtlffs R

FOR A TWENTY-FOURTH DEFENSE

. ..54.. " Defendant is entitled fo-ai allocation -of;famt:asgtesféajch caise-of wction and each.

element of damage clajmed by Plamtlffs

FOR A TWENTY~FIFT H DEFENSE AND FIRST CROSS-CLAIM

C ;(Indemnmcatlon agamst Southwcst Ironworks, Inc The' Clcrk]ey/Watlnns Group;.

. LP; Tiidall C01p01at10n, ‘Ttiad Pest. Control, Inc.; 3 Alenco Holdulg Corporation,

‘Action WinDoor. “Technology;. Inc.; Geo- Systems
‘HGE- Consultmg, ne.s 3 Mamtenance Bmlders Supply,v
., Sinclair & Assocxates, Inc.; Faulfless Har dwale,

- Crosby, Window, In
SRTE Des1gn & Testmg, Ine.;
- Litdey SCA Engmeer' 3

: -mdwxdually and*d/b/a Pamex-Ine.; T & M Concrcte, 1né; Loveless - Commer cial, -
: Contractmg, Inc ‘Economy’ Waterproofing, Inc.; BMC West Corporatmn, J.I
¢ . Windows. LLE;. Dxetrlch, Industries, Inc., a/kfa Dietrich ‘Metal: Framing, Tne. )’

R - nfkfa Clarkwestem Dletuch -Building -Systems; LLC;, Best: Masomy and its’

Ty 1, - Usuccessor in inter est J0ldCastleAPG; Headwatels, Tiic. d/b/a Bést Masonry; -
L . -~ Labrador Electric Company, Iiic;; AAA Accurate; Plumbmg, Heatmg & Air; LLG;:
w7 ffk/a AAA: Aceurate Backflow' Testing' - & Repalr, LLC; Time Walner Cable
© + .Southeast;.- LLC,..Southérn- Eqmpment Company, Inc., d/b/a Ready Mixed

Concrete Company)

&

10
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v i55, - Plaintiff has ‘alleged- problems with virtually. -every - aspece of the design,« -
‘1 enigineering, mofkgﬁd,maieriéls at ttie condominiums at fssue.

i3 7. s 56, . Defenidant has-denied- Plaintiffs' allegations in this regard and believes that:all

; ‘%"de_sign,-'cnginecning,z work, s and materials on the Project! were: performedi-adequately and

- - Defendant prays that the Thir‘”dv?.Gompl’aint%be:dismissed «with prejudigg: and"for such other and

consistent with mdustxy standards ‘ B » i

~+57., . -However; to- the iextent-Plaintiff is proven correct.that the. Defendants 1dent1fled :

..‘above.acted. wrcmgfully in some mannér with. regard to: then scope of Work o1 professmnal

R serylces:-for,-,the' condémininms” at’ issue, Defendaiit is.entitled to: mdemmﬁgggm;ii l~1gélugmg
compensation for-atforney’s fees:and gosts incurred, for any amounts,atiributable-to the-alleged

‘s Lo wrongful acis or-omissions by thie.above-identified Defendants. - - "¢ s e o S

- . WHEREFORE, havingfully answered the Third-Amendéd Coitiplaint:of the: Plaintiffs,

further rehef a8 this Honofable'Cotirt may déem just and; pmper gans

R ae » NELSON MULL]NS RILEY & SCARBOROUGH LLP .

By:

Howf dA VanDine, TIL, sc Ba1 No O_QQSIS

“Tara C Sulhvan 8C Bar No.: 79806.

E—Maﬂ tara. sulhvan@nelsdmnullms com
1320 Main Street 7 17th Flooi: » -+
Post Office Box 11070 (29211 1070)
: Coiumb;ta -§C 29201
- (803) 795_%2,00«0 V o .2

Columbia, South-Larolina ‘ , M

September

11
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CERTIPICATE OF SERVICE

.....

‘Scarborough LLP, attomeys for Déferidant, DDC Constmctlon do hereby certify that 1

have served all. counsel in this action with a copy of the documcnt(s) helembelow

specified:

“Document{(s):

Columbla Condo's Inc.'s Answer to Third Amended Comglgmt

Tustin O'Toole Lucey, Esquire
Stephanie D. Drawdy, Esquire
Tustin O*Toole-Lucey, P.A.
Post Office Box.806

Mt. Pleasant, SC 29465-0806
jlucey@lucey-law.com.
Sdrawdy@lucey-law.com

(Attorneys for Pl,aizmﬁg)

_N. Ward Lambert, Esquire
Harper, Lambert & Brown, P.A.
Post Office Box 908

Greenville, SC 29602
wlambert@hlblegal.com

(Attorneys for Tindall Corporation)

Christopher Adams, Esquire
Collins:& Lacy, P..C..
1330 Lady Street, 6th Floor -
Colimbia, SC 29201
cadams@collinsandlacy.com

(Atto‘.m}gys Jor HGE Consulting)

m =
e g oy
\. J__,,,a "U ,,,,_;‘:;
'TJ'MS AL
P A
Sterling G. Davies, Esquire ~_ S g r} o
e

Jason A. Pittman, Esquire | w,* e
McAngus Goudelock. & Coune;LL@

Post Office Box/12519 =l

LS

Columbia, SC 29211 . ™
sdavws@mgclaw ‘com,

Jason.pittman@mgclaw.com

(Attorneys for Century Fire Protection)

AChrlstma A. Bisset,sEsquire

McAngus Goudelock & Courie, LLC
2411 North Oak Street, Suite 401

Myrtle Beach, SC 2957’[—3 173
‘ Cﬁh;ris»tina.«?is}se’t@rggclaw, com

(Faultless IIaz dware, individually. and

d/b/a Pamex Inc. )

Michael B, T. Wilkes, Esqunc

Ellen S, Cheek, Esquire
‘Wilkes Law Firm, P:A
127 Dunbar Sticct Stiite 200 .

Spartanburg, SC 29306
mwﬂkes@wﬂkeslaw com

:echeek@wﬂkeslaw com

(Attorneys for Sinclair & Associates).
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Paul E; Sperry,; Esquire:

Tyler P. Wintod, Esqun:e :
Carlock, Copcland & Stair, ' LLP
40 Calhoun Streef; Suite 400,
Charleston, SCi 29401
;psperry@carlockcopeland comi.
;twmton@callockcopcland com

(Attorneys for The Clerkley/Watkmv
\Gmup, LP) g

E. Glenn Elhott Esquxre

Aiken, Bndges Elhott Tyler &
Saleeby, PA,

181 East Evans:Street, Su1te 409

Florence, Soiith Carolinia 29506

Végé@éikenbfidtg”es; com

(Attorneys for 31~W~‘1nsq&qziozz Co. Inc.)

D. Andrew Williams, Esquire
Joshua'D. Shaw; Esqune

Ken Carter ‘Esquire

‘Tritner Padgct Graham and Laney PA.
1901 Main Street, 17th Tloor
Columbia, SC: 29201
dwilliams@tuiderpadget.com
dshaw@tirnérpadget.con, -
KCarter@Tui‘nérPadgef.Cbm"

;(Attomeys Jor Geo—Systems Desngn &
Testing: Inc:)

Joln Moylan; Esquire:

Tally Parham Caséy, Esqune
‘Wyche, P.A

‘801, Gervais’ Strcct Suite B'
Coliiinbid, SC 129201, '

jmoylan@wyche: com;
-mmham@wvche com.”

{ Southem L’quzpment Company, Inc d/b/a;
AReady Mlxed Concrete Company )

Karl S; Brehmer;. Esquire
Brown & Bréehmer

Post Office Box 7966
Columbia, SC 129202

karl. brehmer@b1ownandb1 ehmef.com

(Altomeys for Bazley Electnc Company,
LLC) :

Steve M. Pharr;, Esquire
Phatt Law, PLLC

-8 W Third St #600

Winston-Salem; NC 27101
sphart@pharlaw: com

(Attorneys for-Alenco Inc.. D/B/A: Ply
Gem Window Gr oup)

Franklin J, Smith, Jr.; Esquire.
Richardson, Plowden, Carpenter &
Robinson, PLA.

1900 Barnwell Street:

Columbia;, SC29201.
fsmlth@rpcrlaw com’

(Attorneys for SCA Engineers, Tnc.),

Toblas G Ward, Jr-
Toblas G Wald PA
P.-O:-Box'6138.
Columb1a SC 29260
tw@tobywardlaw com

Atiorney for AAA Acczu afe. Plumbmg
(John Doe #2)

S. Markey. Stirbbs, Esqu1re
Baker, Ravenel & Bender L.L.P:
3710 Landmark Dr.

Columbia, SC; 29204
mstubbs@bxblcgal com:

(Attorney for Time: Warner)
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Chris Majure, Esquire
Ryan QOates; Esquire

‘Brent Boyd, Esquire

Murphy & Grantland, P.A. .

Post Office Box 6648

Columbia, SC 29260
cma}urﬁ@murphygranﬂand com
bboyd@murphygranﬂand cony,
(Attomeys for Mamtenance ‘Builders
Supply, Ltd.)

Josh Beﬁnetf Esquire

Geoff Osborn, Esquire: -

Wendy Bya1s Esquma

Rogers Townsend & Thomas;: PC
‘Post Office Box-100200

‘Columbia, Soufh Carolina 29202-3200 -
Josh.bennett@rtt-law.com: .
.Geoff.osborn@rtt:law.com:
,Weninﬁifér§@fﬁ-Iéw .com -

(Attorneys for HCM: Utah; LLC;
improperly named as Best Masonry. arid
ifs.successor. in inferest, OldCastleAPG

" and Headwaters, Inc. d/b/a-Best Masonyy)

John Deylin, Jr.,
Post Office. Box 10387 _
Greenville;, SC 29603

J ohnZdeVliAh@devAlinparkﬁls‘qn;com ;

(Attorneys for T&M Coriciete)'

Herbert W. Louthian, Esquire
Lotuthian Law Firm, PA

1116 Blanding Stieet; Suite:300-

Columbia,:SC:29201 ~

,hcrb(a)louﬂiiéﬁlaw’ Com

_ (Attorneys fm Loveless Commercial

Contr acting, Tic. )

Brian Ci Gambrell; quune
Lovic:Brooks, Esquire:
Heélms:& Greene; LLC
1122 Cady.\ Stleet Suite 1025
Columbla SC 29201

Mttomeys for Soirthivest Ii'onWbi'I(sj

MarkS Barrow Esquire
ChnstyE Mahon Esquire
cheny, ngate & Barrow; P. A
P. 0. Boxi12129 -,
Columbia, SE 29211
cem@swblaw.com

@QZ@I:!L«!)?{ZQI‘~;Clith:olgeg,:I!.z,cg_)ﬁf ’

LlsaTS Shumpelt Y

September «6 52014
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STATE OF SOUTH CAROLINA

COUNTY OERICHLAND

The Gatés At Williams-Brice Condorinium
Association And Katharine Swinson; ‘
individually;-and on behalf of all others
similarly- mtuated

Plaintiffs,
vs.

DDC Constructmn, Inc.; Kapa51 ‘Glass Mart
. DMC Consohdated Tic.; DMC;Builders,
Co Inc individually and d/b/a ‘The Dinerstein
Compames DC Deyelopers = Columibia
Condos, Inc.; Columbia Condos, LP;; DMC
Dcvelope1sI Iitd.; 31-W-Insulation
Company, Inc.; Assocxated Concrete.
Contractors, Inc Bailey Electii¢ Company;
LLC; C&B’ Utﬂmes 'LP; Carolina Floof
Systeins, Inc:; Century Fire Protection; LLC;
Cherokee’ Inc Coronado Stucco, LP; Cross
Plains Custom Tile, Thes: Lowry ‘Constiuction
& Framing Iric.; LTB: Constructlon Inc.;
Martin Morales Jr. Painting & Drywall; LLC
Metal Construction Mater ials, Inc.; 3 Southwest
‘Ironworks, Inc.; The Clerldey/Waﬂcms Group,
LP; Tindall Corporatlon, Triad Pest-Control,
Inc.; Wyman Acoustics LLC; Alenco Holding
~ Corporat1on, Alefico Window GA, TLC, New
. Alenco Window, Ltd:;, AWC Holding:
Company, Crosby Wmdow, Inc., f/k/a/
Action WinDoor Technology, Inc Geo-
Systems Design & Testing, Inc:, HCE ‘
Consulting, Inc.; Maintenance: Buﬂders Supply,
ILid.; SCA Engmecls ‘Inc.: :Sinclair &
Assocxates Inc.; Faultless. Hardware
individually and d/b/a Pamex Inc.; T & M
Concrete, Inc.; Loveless Commercxal o
Contracting, Inc Economy Watelprooﬁng,
Inc.; BMC West. Corporation; nghway One
Constructxon Inc.; J.1. Windows. LLC;
Dietrich Industnes Inc., a/k/a. Dletuch Metal
Framing, Inc., n/k/a: Clalkwc:stem Dietrich

FOR THE mrgm JUDICIAL CIRCUIT

CASENO. 2012-CP-40-8512

~ CORONADO STUCCO, LP'S
ANSWER TO THIRD AMENDED
COMPLAINT AND CROSS-CLAIMS:

(Non-Jury Trial Demandéd):
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Building Systems LLC; Best Masonry and its )
successor.in intérest, OldCastleAPG; )
Headwaters, Inc. d/b/a Best:Masonry; )
Labrador Eleciric Company, Inc.; AAA ).
Accurate Plumbing, Heating & Alr LLC, f/k/a )
AAA Accurate Plumbing Solutmns Division of )
AAA Accurate Backflow Testmg & Repair, ):
LLC; Time Warner Cable.Southeast, LLC; )
Southern Equipment Company, Inc., d/b/a )
- Ready Mixed Concrete Company, and John )
Doe #1-10. )
)
)
)

~ Defendants.

Defend;mt Coronado, Stucco, LP (\I'Corona.ido" or""fli)gfg;ndarit";)‘ answers the Third
Amended Corplainit of Plainfiffs The Gates at Williams-Brice Condomiriuri Ags;jciation.ana,
Katharéne Swinson,: individually, and-on behalf of all others similarly situated »('f‘irPlaintiffs M), as
follows:

1 " Bach and every .allegation of iihe E;gmuﬁs Third Amended Complamt not
speciﬁbally«g&mitt’ed herein is expressly denied;

2, Defendant denies that 1Plz\1intiffs are entitled to a jury trial.

FOR A FIRST DEFENSE AND BY WAY OF ANSWER
‘ (As to Parties and Jurisdictional Statement)

3. Defendant is without sufﬁcxent information ".or knowledge to adrmt the
. a;llegations m Paragraphs 1, 2 and 3 and demands strict-proof thercqf{ |
4.  ‘Defendant admits the allegations.of Pjaragrépﬁ 4'on ;informatidn,ana belief.
5. Parégrapﬁé' 5 and .6 contain legal conclisions which do ‘not.requite a tésponse.
'Ijo the-extent a response is requiréd,f the allegations are-denied. ; |
6. Defénéiént is without information or knowledge ,gufﬁcient to.admit or deny the
allegations:in Pé;ragfapi;s 7 through Zd relative to'the corporate status and/or. '0pefa“tiéﬁs‘ of the:

entities designated therein, ‘and therefore denies: same and ‘demands strict proof. thereof.
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Defendant ddmits only 0 ‘tuch of ‘Paragtaphs 10 throiigh 20 a5 dllege that DDC. Construction,

Inc. was. the general confractor of the project and that Columbia Condos, LP was the

‘owner/developer: of the, project. Further, Defendant incorporates the responses of the entities.

identifiedin Paragraphs 7 through 20-by teference.
i Defendant is without information sufficient to admit or deny the allegations in
Patagiaphs 21 thfoughi 28 and 30 through 59 aiid therefore defiiés Same 4nd demsnds Strict

proof fhereof:

8. Deféﬁdapt admits’ only S(‘)‘., much of Paragraph 29 as alleges Defendant provided.

certain stuéco work dt The'Gates. Cotofiado, denies it was a corporition organized undes the

Taws of the State of Texas. All ottier. allegations contained in Paragraph 29 are denied..

9. Thé:allegations of Patagraphs 60 through 62 requiretio:response. To the extent

a-responseis required; the-allegations are denied: g

10:  Inanswering Paragraph 63, Defendant admits it'is-subjéct to the jurisdiction of

the. Court biit+is, without. sufficient kiowledge or information to admit or deny whether the

other Defendants are subject.to the Court's jurisdiction; and thus, denies the same.

' (As to-Factiial Allegations)

H

11.  Defendant admits the allegations in Paragraph 64 onl irformation and belief:

12.  Deferidant denfes the allegations in: Paragraphs 65 though 68; and specifically
denies. fhe existence of and responsibility for any‘alleged deficiencies and/or failed repair. -
attempts. . Answering” further, Defendant s without. knowledge or informiation sufficient fo

form a.belief as to any confact with, ot the knowledge-of, the Dinerstein Defendants f6351?Qiﬁ’g>

alleged problems; and therefore denies the same:,

'ROA_00693
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13. ‘The allegations of Patagraph ‘69 calls for 4 légal conclusion to which no
xé;sponsc>“is required.. Hlowever, in the nfmost caution; Defendant denies: the allegations set

‘forth thérein.

14. - "Defendant denies the allegations il Pafagraphs. 70 through “74: Answering

further; clements of Paragraphs 70: throngh 74 calls for'a legal conclusion to which no response
is,réquired. To thie extent a response is required, the allegations dr¢ denied.

. (Asfo Class Action Allegations)

15.  Deferidant defiiés thié allegations.in Paragraphs 75 thiogh 84-and opposés the -

- -certification of a class in‘this matter: Answering further, Defendant asserts that Plaintiff and
4ll piitative class meribers Have waived any right they.may have had to-proceed as a class in
this matter,

(A to Estoppel frow Pleading and. Tolling of Applicable Statute of Limitafions)

16, ‘Defendant: denies, the ‘allégations in Paragraphs 85 through 89 and opposes.all

relief sought therein.

FOR A FIRST CAUSE OF ACTION.
(Negligenice/Gross Negligence as'to All Defendants)

17.  Answering Paragraph- 90, Defendant incorporates by reference the preceding
Paragraphs-of its Answer ds if repeated verbatim herein,

18.  ‘The aﬂggatit}xls in Paragraph 91-call for a. legal conclusion to. whicii N0 TeSponse

is required. However; in the utmost cantion Coronado degies the allegations of Paragraph 91

as they relate to it and ‘demands strict proof thereof.
'19: ,}Dgfcpdént *dggigg +the ‘allegations -in Paragraphs: 92 through 94, _iﬁclud{n’g“ all

subparts thereof, ard opposes all telief sougfit therein.
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FOR A SECOND CAUSE OF ACTION.
(Breach: of Warranty as to all Defendants)

20. Answermg Paraglaph 95, Defendant incol’pmates by reference the precedmg;
Paragraphs of ii,t's:.Ans,wer: as if repeated verbatim herein..

21.  Pafagraphs '.9,‘6'.' and 97 conitain legal conclusions which require no response.
However, in. thé utmost caution Cotronado. denies. the allegations of these: Paragraphs and,
demands strict proof:thereof. H

22. Defendant dénies the ‘allegations in ‘Paij'gxgxaphs '98f5'fﬂ1'fough,'1‘020:; and’ opposes ‘all,
relief sought thérein, : | | |

'FOR A THIRD CAUSE.OF ACTION

(Strict Llablhty in/Toxt: S.C.Code Ann. § 15-73-10 et-seq. as;to, Manufactmmg and/or,
Suppher Defendants) )

23, Answering: Paragraph, 101, Defendant mgqrporates by reference the preceding,
Paragraphq of its Answer as if repcatcd verbatim: herein:

24 Dcfendant is without: sufﬁcmnt information or belief to ‘adxmt ‘or deny the:
allegations in Paragraphs -102 ‘thirough 114 to the ‘extent they relate to. other 'Manufactu'rer
and/or ‘Supplier Defendants as that term is defined in the ‘Third Amended Cémplaint and
therefore denies; any such allegauons and demands strict proof: thexeof Answeung fu1t;he1
' Defendant states, that it provided orilystuceo rélated work,at,'The Gates, and has.no knowledge-
of and'is not liable' for work performed by or supplies provided by uny other: entity on the
project. Defendant forther denies any allegations related to. defects in-of damages: resulting
from its :stucco. work.at Thé Gatés. All-remaining allegations of Pdtaéi'aphs..lkoz ’thr'oii.ghilfii# :
ate denied.

25. | Deferidant deniés ‘that Plaintiffs are’ entitled to ariy of the relief Sought in the:
WHEREFORE clauseragainst it: | |

+
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FOR A SECOND DEFENSE -

26.  Plaintiffs" Third. -Amended; Complaint fails to" state a claim against Defendant;
upon. which rehef may be: g1anted and thetefore, the Thiid Amiended Complaint should bes
dismissed agamst this Defendant pmsuant to South Carolina:Rule of Civil Procedure 12(b)(6)

FOR A THIRD DEFENSE

27.  Plaintiffs" claims: may be ‘barred, ‘as a- result of their failure. o take: such
reasonable aetions as ’n’e‘céss'}'ifyAtoimitig‘at\c,,theirAdamag;:s, as r¢§1uii‘ed»by?750uthiCériglina’ law:

FOR A FOURTH DEFENSE '

28. Plaintiffs' claims against Deféndant are barred, in ‘whole or. in part,. by;‘.’thg:;

doctrine of gggitaﬁle;esﬁoppél.

FOR A FIFT_H»DEFEI\:VSE)

29.  Defendant.assert that Plaintiffs' damages, if any, were notdue‘to of caused by
any ‘act. 6F-othission on® the pait of this Defendant, but were rathigr‘ due to and fcausedi‘l);‘}f; the
contributing, concurring, intervening: ;11;@1/0r~'sgp;éf§ediﬁg~fault, a'\c'i'sbf omissions-of a person o1
petsons over 'w}iorﬁ 'Defendant fiad o' control. Defendant pleads such conduct of others-as a
complete defénsé to all Elainis iy thiis dction.

- FOR A SIXTH DEFENSE

30.  Defendant asserts:that Plaintiffs’ claims. against it may be barred by. the: defenses

of laches; mistake, preemption, release, waiver, ratification, estoppel, unclean. haﬁd"s‘;k statute;

s

of limitations and/or dny other défénse that may be available upon discovery. ‘of a;ddi{:i'onall‘

_ mformatlon duxmg the: pendency of thls actmn

FOR A-SEVENTH DEFENSE

31.  Plaintiff is not eéntitled to an award of punitive damag‘es‘ because ‘s“uchvdamagfcsj

violate the Fifth and Fourteenth Amendments of the United' States Constitution and Article I,
' 6
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Section 3 of the South Catolina Constitution in that:

s the Jud1c1ary 'S abxhty to cotrect a punitive. damage award at the- appellate devel. i
only upon, a finding - of passmn prejudice, or caprice is 'inconsistent: with due :
“process guarantees

° any award of pumtlve danages serving a compensatory function is inconsistent 1.
Wwith du€ process gumantees, 1
° to the extent anawatd: of punitive damages is excessive, such award v101ates due€ s

‘ process guarantees;

6 the j July s unfetfered: power to award punitive damages in any amotunt it chigoses.

is. wholly deyoid.of 'meaningfiil standards and. is- inconsistent with due process: :
guaratitees; ‘ ;
° even. if it could ‘be: argued. that a stcmdard governing lmp051t1on of pumtwe;

»damages exists, the standard.is v01d for vagueness;. and,

e the Plaintiffs" claims:for pumuve damages violates the ‘DuesProcess Clause and,
‘the Equal Protection Clause of the ‘Fourteenth, Amendment: of the United' States o
Constitution and. Arficle I, Section 3 of the South Cérolind Constitution in that - |
the amounit of ‘punitive: dafiage is based upon -the Wealth .and sfatus. of ' '
Defendant:. B )

FOR'AN EXGHTH DEFENSE

32, With respect to-Plaiiitiffs" claim for punitive damages, Défendant incorporates,
by reference amy and all sfatutes of limitations regarding ‘the determination - and/or ‘ |

enforceability of punitive darhage awards which arose in. the decisions. of BMW -of North- -

[ERTRT A

America v; Gore, 517 US, 559 (1996), ‘Cooper Indistries, Iné. v. Leathérman Tool Group,
Inc:, 532 U8, 424 (2001), and State Farm Mutual Automobile Ins: Co. v.- Campbell, 538 U.S.
408 (2003).

FOR A NINTH DEFENSE -

33, Defendant would shotw it was. fiot the seller of the .condominium “upits or the
developer of the project: and. therefore: Plaintiffs may not recover on. warranty. nor can

Défendant be Liable for-any claims;of individual unit’owners.

R
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FOR A TENTH DEFENSE

34. Plaintiffs' claims should be disniissed for failute to-nidinié indispensable parties.

FOR AN ELEVENTH DEFENSE

35.  Deféndaiit incoipoiates by féferetice any affitiative defense raiséd by anyother-

Defendant in thig:action.

. FOR A TWELFTH DEFENSE

36.  To the exfeni Plaintiffs" allegations based on contract and. warranty are,

applicable in this:case, they bat Plaintiffs' negligence,claiis.

' FOR A THIRTEENTH DEFENSE

37. ‘Defendsnt would show that the. alleged class miefibers did ‘not have any

relationship with Coronado :nor is there any typicality: or commonality as related to the action.

oracts of Coronado, ‘and thus, Coronado is'riot a proper party’in aiiy alieged class action.

2

'38. - Deféndant would show that to thie extént damages are sought for work.

performed by others or damage-resulting from the acts -of .others, it s not liable for these

damiages and Coronado demarids ‘ari appoftionment and/or allocation of damages to properly -

reflect its réspotisibility.”

TOR A FIFTEENTH DEFENSE
39.  Plaintiffs' claims shiould be dismissed becatise of disclaimers and other deferises

specifically provided in the Master Died. -

FOR A SIXTEENTH DEFENSE:

40.  Defendant has:not had an.opportunity to-conduct a sufficient-investigation or to

engage in"ddequate discovery touching on'the circuiristances of the Plaintiffs! allegations:

itself: as to. the pertinent facts- and -prevailing

. Defendant intends ‘to act promptly to. inform
8/
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circumstances surfounding: any: ‘repoited injury  or damage to the Plaintiffs as afleged in the-

Third Amended Complaint. and. hereby. gives notice of its intent fo, assert. any further

affirthative defenses. that ‘this: fnformiation-gathering process may indicate 1§ supported by fact,

and law. ,D_efcndém’ thus expressly asserts each df/-the-defehses required by S.C. R. Civ: P. 8,

and reserves its right to amend this Answer to assert furtherallegations. in support;of any such -

defenses as required by the Ritles of Civil Procedure.

FOR A SEVENTEENTH DEFENSE

41. ‘Plaintiffs-have failed. to: comply with the tetms and conditions of The South.

Carolina Notice and Opportunily to-Cute Construction Dwelling Defects Act; S.C. Code. Ann.
§40-50-810;, thetefore, Plaintiffs' claims should be dismissed or are sibject to being stayed.

FOR AN EIGHTEENTH DEFENSE

42, Plaintiffs have waived theit right 16:a jury trial,

FOR A NINETEENTH DEFENSE

43, ‘Plaintiffs and all putative ¢iass members have waived theif riglit to, proceed . . : -

-under 4 class action'mode-of trial.

FOR A TWENTIETH DEFENSE

44. Defendant is entitled to a sef:off for any amounts recovered related to the .

alleged constriction defects dt issue from any othér source by Plaintffs.

. FORA TWENTY-FIRST DEFENSE

46. ‘Deféndait is éntitled to @n allocation of fault as 10 each catisé of action and: ¢ach -

element of damage-claimed by Plaintiffs.,

ROA_00699
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FOR A TWENTY-SECOND DEFENSE AND FIRST CROSS-CLAIM
. (Bquitable and/or Contractual Indemnification against Southwest Ironworks; Inc.;
The Clerkley/Watkins Group, LP; Dictrich Industries, Inc., a/k/a. Dietrich Metal
Framing, Inc., n/k/aClarkwestern Dietrich:Building Systems LLC; Best Masonry
. and its successor in inferest, O1ldCastléAPG - aiid Headwaters, In¢. d/bla. Best
Masonry)

'45,.‘ Plamuff has alleged problcms with, vmually every .aspect. of the design,

e“ngineering, work a;ld,matcnals at the condominitms at iS5u€.

46.  Defendant has denied Plaiitiffs' allegations in this regard-and believes: that: all

design, engineering, work, and maferials on the Project were performed adequately and

" consistent with industty staridards.

47, However, to.the extent Plainiff is proven correct that, the Cross=Claim

Defendants identified above acted wrongfully. in’ some: manner with: regard to their .scope of '~

work. or. professional services. for the condominiums. at.issue .and' the wrongful. acts' caused
:édmpéﬁ's'aﬁOh for attorney's feés and costs iﬁcurréd; for atty amounts attribitable tt‘)t:ftﬁé’éllégg:d
wrongful acts or omissions by, the above-identified Cross-Claim Defendants.

'WHEREFORE; having fully answeied:the Third Amended Complaiiit of the Plairitiffs,

Defendant prays that the Third Amended Complaint be dismissed as to it with prejudice and.

‘for such other,and further relief,as this Honorable Court may deem just:and proper-
Altematlvely, this Deferidaiit prays that it bé 4warded damages. commensutate to those
caused' by’ the Cross~C1a1m Defendants herein mcludmg reasonable. attorney's sfees and.-costs

and for.»Such other ‘and furth‘e‘r rehef as thls.HQnorablg Court may deem just and proper.:

SIGNATURE.PAGE ATTACHED

10
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NELSONMUTLINS RILEY & SCARBOROUGH LLP

By:.

How ,/(rdA Vaane I, SC* Bar No. 009818
B-Mail: howard, .vandine@nelsonmullins, com

~]311k,T Nmton SC Bar.No., 73860

E:Mail: erik. nmton@nelsonmullms com;

Tara C. Sullivan, SC Bar No. 79806

E Ma11 tara sulhvan@nelsonmullms com
1320 Main Streét / 17th Floor'

Post ‘Office Box 11070 (29211 1070)
Columbla Ne: 29201

(803) 799~2000

Altorneys for Coronado Stucco, LP

* Columbia, South Carolina

September <, 2014

1,
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'CERTIFICATE OF SERVICE

1, ‘the: undersigned, ‘of the’ law offices of Nelson Mullins Riley &

Scarborough LLP, attorneys for Defendant, DDC: Construction, inhélir‘f;by certify that X

have served: all coimseél n this actior with 4 .Copy of thé: dociiment(s) hercinbelow

. specified:

‘Document(s):

Coronado Stucco LP's-Answer to: Thnd Amended: Complamt and

Cross Clalms

Tustin O'Toole:Liicey,’ Esquue
Stephanié. D.. Drawdy, Esquuc- :
Justin O'Toole Lucey; P.A.
Post - Office Box 806

‘Mt. Pleasant, SC 29465- 0806
jlucey@lucey-law. com .
sdrawdy@lucey—law com

(Atiorneys for Pldinnffs)_

N. Ward Lambert Esquxre
Harpet, Lambett & Brown, P.A.
. Post’ Office Box 908
‘Greenville, SC 29602
wlambert@hlblegal.com

(Attorneys for Tindall Corporation)

‘Christophét’ Adaris, 'Esquir‘e»
Collins & Lacy, P. C:

1330 Lady S Street,.6th Floor:
’Columbla SC 29201
caddms@colhnsandlacy'-. comt

(Attorneys for HGE Consultiiig)

Sterlmg G. Davies, Esqmre
Tason A Plttmau, Esqmre
McAngus. Goudelock & Couries:
Post Office Box. 12519 i
Columbia, SC 29211+
sdavies@mgclaw.com’
Jason, pztunan@mgclaw .com

.,-1,“‘-’.

:(Attm neys. for Centuzy Fire Pmtectzon)

Christina A, ‘Bisset, Esqmre :
McAngus’ Goudelock & Courie, LLC
2411 North Oak Street, Suite 401
Myrtle Beach, SC 29577-3173
ﬁChris‘tina;biSSet@mgclaw:dom ~

(Faultless Hardware, individually and
d/bla Pamex Inc.)

Michael B.. T. Wilkes, Esquire-
EllenS. Cheek, Esquire
Wilkes Law Firm, P.A

,127 Dunbar Street, Suite 200
Spartanburg, $C:29306;
mwilkes@wilkeslaw.com,
echeek@wilkeslaw .com:

 (Atiorneys for Sinclair & Associates)
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Paul E. Sperry, Esqulre
‘Tyler'P. Winton, Bsquire.

Carlock, Copeland & Stair, LLP
40 Calhoun Street; Suite.400.
Charleston, SC 29401
psperry@caﬂockcopeland com
'twmton@caﬂock(.opeland conx

(Attomeys for'The Clelkley/Waﬂcms ',
Group, LP)

E. Glenn Elhott Esquiré

Aiken, Bridges, Elliott; ’I‘ylex &
Saleeby,:] PA.

181 East Evans Street; Suite 409

Florence, South Carolina 29506

ege@amenbndgcs com

(Attomeys forf31'-W1ﬂf3iil&“tibﬁ Co'. Tiic:)

D. Andrew Wﬂhzmls -Esquire
Joshua D. Shaw, Esqulre
Ken Carter, bsqun:e ‘

Turner Padget Graham and Laney P. A.
1901 Main Street, 17th Floor
Columbia, SC 29201
dwilliams@turner paiiéef com
dshaw@tumerpadget com. '

KCartex @TurnerPadget com

(Attomeys Jor Geo—Systems Deszgn &
Testing. Inc.)
Tohn Moylan, Esquire

~ Tally Patham Casey, Esqune

" Wyche, P.A.

801 Gervals Stréet;.Suite B
Columbla, SC. 29201
imovlanOWVche com i

gaxham@_w_yche com

' (Soutkem Equipment Campany, Ine: d/b/a

Ready szed Conérete Company )

B

L

Karl S. Brehmer, Esquire
Brown & Brehmer . .
Post Office Box 7966,
Columbla SC 29202 -

arl.br chmer@brownandbréhmer com

(Attomeys for Bazley Electnc Congpany,
LLCY

Steve M. ’Pﬁanfj,fE's'giﬁi‘fei
Pharr Law, PLLC
8 W-Third St# 600 .

“Winston-Salem, NC:27101

\spham@phanlaw com

(Attomeyv JorAlenco: Inc. D/B/A Ply

‘Géiri: Window, Gr oup)

iFlankth Smlth Ir Esquu‘e
Richardson; Piowden, Carpenter &
Robinson, B.A.. :

1900 Bamwell Street

Columbla SC 29201
fsmith@rpcr]aw com

(Attomeys for SCA Engmeem Inc ) '

Tobias G, Ward, Jr
Tobias G, Ward, PA .
P. O. Box.6138 . ot

‘Columbia, SC 29260

tw@tobywardlaw.com

Attor, ney, for AAA Accm die: Pl umbzng
(John Doe #2)

S. Markey Stubbs; Bsqune
Baker, Ravenel & Bender, L.L.P.
3710 Landmark Dr.

Columbia, SC 29204
mstubbs@brblegal.com.

ROA_00703




Chris Majure, Esqulre

- Ryan Oates, Esquire

Brent Boyd, Esquire

Murphy & Grantland, P.A.

- Post Office Box 6648

;Columbia, SC 29260
‘cnajife@murphygrantland. com

" bboyd@murphygrantland.com
(Attorneys for Maintenance Builders
Supply, Ltd.)

Josh Bennett, Esquire

. Geoff Osborn, Esquire -

Wendy Byars; Esquire
Rogers Townsend: & Thomas, PC
Post Office Box 100200

Columbia, South Carolina 292023200

Josh. Bennett@rit-law.com
Geoff. stqm@rgt;law com . -
. W’cndy._byars@rttflaw.com

(Attomeys for HCM Utah, LLC,

mzproparﬁz named as.Best Masomy -and
ifs successor in-interest, OldCastleAPG \
‘and Headwater. Sy, Irzc d/b/a Best: Mrzsomy) -

Yok Devlin; Jr.,.

Post Office Box 10387

Gzeenvﬂlc SC 29603 -
John.devlin@devlinparkinson.cofii

(Attorneys for»)T&M Céan‘ete)

September 5 , 2014

(Attorney for Time Warner)
Herbert W, Louthian, Esquire
Louthian Law Firm,; PA

1116 Blanding Street, Suite'300

"Columbia, SC 29201
‘herb@]outhianlaw.com

(Atiorneys for Lovéloss Commerczal

-CO}?I'T actmg, Inc.)

'Bli;an C. Gambrell, Esquire .

Lovic Brooks, Esquire:
Helms & Glcene LILC

1122 Lady, Stieet, Suite 1025
Columbia,:SC 29201

(Attorneys Jfor Southwest I rorzwbrfrs)

ChmstyI‘ Mahon Esqun‘e

~ Sweeny, Wingate & Barrow, P.A.
P, 0.Box12129 ‘

lep;nbla,,ﬁc 29211
cem@swblaw.com

(Attorneys for Cherokee, Inc. )
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o STATE OF: SOUTH CAROLINA

COUNTY OF RICHLAND

The Gates At Wﬂhams-Bnce Condommmm
Association’ Afid Katharine Swinson,.
individually, and on behalf of aIl others
sumlarly smuatcd

‘ leaﬁi‘ntiffsg '

N e
RSN -
e VSSL .

(.»

A 'DDC Consuuctlon Inc KapaSI Glass Mart,
‘Inc.; DMC Consohdatcd Inc.; DMC Buﬂde1s,
Co. Inc mdlwdually and, d/b/a The Dinerstein

Compames DC Developers ~ Columbia.
Condos, Inc:; Columbla Condos, EP; DME
Developersl dtd.; 31-W Tnstilation.

* Company, Inc.; Assomated&Concrete

Contractors; Inc JBailey, Electric Company,
LLC; C&B Utilities, LP; ‘CarolinaFloor
Systems, Iné.; Century Fn:e Protectiot, LLG-
Cherokee Inc.; Coronaddo Stiicco, LP; Cross

Plains: Custom Tile, Inc.; Lowry Comtructmn
& Flammg In¢.; LTB Construcuon, Inc.;

Martin Morales Jr. Painting & Drywall, LLC

Metal Construction Materials, Tnc: ; Southwest
Tronwoiks, Tic.; THE Clelldey/Wathns Group,

LP; Tindall Co1poxatxon Triad Pest Control,

Inc:; Wyman Acoustics LLC; ‘Alenco Ho]dmg
Corporatlon Alenco Window GA, LLC, New

Alenco Wmdow, Ltd AWC Holdmg ‘

Action WmDoor Technology, Inc 3 Geo-
Systems Design & Testing,:Inc.; HGE

Consulting, Ioc.; Maintenance Bmlders Supply,

Lid.; SCA Engmeels Inc.; Sinclair &
Assoc;ates, Inc.; Faultless Hardware
individually and d/bla Pamex Inc.; T &M
Concrete; Inc.; Loveless Commcrcml
Contracting, Inc ‘Ecomiomy Waterproofing,

Tné.; BMC West’ Corporatlon Highway One

Comuucuon Inc,; L. Wmdows LLG;

T e g iR

IN THE COURT OF COMMON PLEAS
FOR THE FIFIH JUDICIAL CIRCUIT

CASE NO. 2013-CP-40- 8512 e

’?:.—.',t

oo
R

DC DEVELOPERS = COLUMBIA,

CONDOS, INC'S ANSWER TO -
THIRD, AMENDED COMPLAINT
: (Non-Jury: 'Ifrial,Demanded)

ROA .00705
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i+ Dietrich Industries, Inc., a/k/a Dietrich Metal

. Pramiiig, Inc., r/k/a Clarkwestetn Dietrich
‘Building'Systems LLC; Best Masonry and its
successor in interest; OldCastleAPG;

, Headwaters, Inc. d/b/a Best Masonry;
Labrador Electric Company, Inc.; AAA :
Accurate Plumbing, Heating & Alr LLC, f/k/a

: AAA Accurate. Plumbing Solutions: Division of
; AAA Accurate Backflow Testing & Repair,
; LLC; Time Warper Cable Southeast, LLC;

> Southern Equipment Company, Inc., d/b/a
*  Ready Mixed: Concxete Company, and John

B
P

ey
b

P AR

i

Doe" #1 10
Defendants. e
el Defendant DC Developers ~ €olumbia Condos Inc ("DC Condos" C)r “Defendant")

e 3‘-:;&answers the - Thnd Mended Camplamt of Plamuffs The Gates at Wﬂhams«Bnce
Yoy wCondominium Asso‘cmnon andiKatharme Swinson, mdw;thally‘,' and ‘ot behalf of all others ‘

snnﬂarly sﬂ:uated ("Plamt1ffs"), as follnws T g .

S TR ‘1,5 ' Each and: ‘every allegatlon of ‘the Plamuffs Thnd Amended Complamt not

St specifically admﬁ:ted herein is éxpressly. demed

“wiveneo o 20 Defendant denies that Plaintiffs- are enutled to al Jury tual and demands ‘a'bench
trial. - ’ _ IR W e
- :__?,;’.2 '-1 ) N ' w g

FOR A FIRST DEFI}NSE AND BY WAY OF: ANSWER
(Asto Pal ties: and Juusdmtxonal Statement)

-3 Defendant admits the’ allegatmns in Paragraphs 1 2 3 dnd 4

4: - Pamgraphs 5 and /6 cofitain legal conclmmns wh1ch do not requue 4 response.
- To'the extent a 1esponse is 1equ1red the: allcgaimns are (féiucd . -
i 5. Defendant is W1th0ut fnformation sufficiént to adm1t or. deny the aIIegatlons in
2
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W

A

R A - Defendant adlmts the allegatlons in Pa1 agr aphs 10 and 11“
EECE In answelmg Palagraph 12, Defendant ddmlts only 1hat DMC Bulldels Co., Inc.,

Sisha corpmanon orgamzed and ‘existingunder the laws of Taxas g Defendant demes that it does- :

busmess as the Dme1 stem Compames as’ alleged

N

Condos Tnic. 18 a Texas Cor porahon and the General partoer of Columbxa Condos ‘LP

PRGN * IS -Dcféhdaﬁt“’dcniés.s:the*«al«l_egations of Pm‘agr’apl; 14 in that Cdﬁi‘ﬁbi@ Co;idos; LP
is a limited partnership’and not .a*corporétiog: S |
| 10. :Dé‘feﬁd‘éﬁt adﬁﬁtsl*gotr?iﬁfomﬁtion and ,beﬁef,,\thsfdliégations ofParagrgph 15.
¥ -1 Defendant denies Lhe dllegations of Parag; -aphs 16 thmugh 20 |

o 12 Defendant is thhout information sufﬁcmnt to admit or deny fHe aﬂcgatmns in

" BN

B Paragraphs 21 through' 59 re]atxve to the corporate :status: of. the.: refelenced entities. and"
D ;therefomo,denies ,Asam‘e"-aﬁd“%dcmanﬁs ".s,,;tmct. proof thereof; ;:V,How@vcr;:l)efendant ;;admlts; ‘911;
- information and belief that somé midy. havé provided labor ‘and/or smaterials, forThe Gates

-+ Projéct: and weres subpoxiﬁx*aotors ‘ot suppliers of DDC i'ig‘ons‘t;uctioﬁ; k. 61 its -sub-

subcontractors.

13. Defehdanf is without knowledge sufficient to form'a belief as to u;}h’g‘?atruth of the '

- gﬁ-i‘dllegatiOns, of’P%iﬁi‘g;‘*ﬂpﬁs Sb:and 61 and denies the same.”

¢ v-14. The allegét“ibﬁshfiParagraph 62 requite. no Tesponse. ‘To ‘tﬁéyc:‘xfeﬁﬂ;atmsponsé

is required, thc allegatxons .are demed

15, In answcrmg Paragraph 63 Defendant adrmts it s subjeot to thls Comt 8

Juusdxctlon Dafcndant 1§ thhout sufficient knowledge o1 mfmmatlone to adnnt or deny that .

ROA_00707
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. ;. the.other Defendants:are subject to the Court's jurisdictiof], and thus, denies the-same.
SRR L : . (As to Factual Allegations}.: R

wi P e LARO Defenﬂant adqﬂtstiheiall‘egationsuin‘Pafagraphgﬁlt on'information and.belief.

-
pos

we Saveniooto 8708 Défendant dépiesith allegations in Paragraphs 65.through 68 as thcy relate forit,

s silalid specifically dendes the' existence. of and responsibility: for.any :alleged. deficiencies and/or -

“failed repair attempts.

Lpies et e 18w 'Thehallégation‘sgéf'.‘Pafagrdphs 69+ ¢call for a ‘1ega1 cqnclusion::tog which no

L: .t Lurresponse ':‘.is-}required’..z "However; ‘in: the utmost: caution,. Defendant’spédiﬁbziﬂy‘-‘:denies’ the -

- allegations. set forth ‘therein. AR .}-=;» e i vy,

S L Defendant -denies the aIIeganons in Paragraphs 70 tlnough 741 - An§wering

" -further; elements of Paragraphq 70 through 74 calls for ; a legal conclusmn to which no response:

.. is required. To the extent a response is requn ed, the allegatmns are demed

v, .‘.“3 .

PREIEUIE S HRCR ORGP . (As to Class Actlon Allegatmns)

Fape e 0572007 ‘Defendant denies- the allegations in Palagraphs 75: thmugh 84 as’ they relate to it”

.. and oppos‘;‘és the: certification of a class in this matter. Answeéring fuxther, Defendant states that

Plaintiffs and all putdtive class membets have waived theit right to’proteed’ as a’class in this

matter:

" (Asto Estoppel from Pleading and Tolling ‘Oftfziﬁpﬁcﬁble“sitaﬁxte of Liinitations)

. se . .00 21.  Defendant denies the ;;Hégations Ain Paragraphs 85.through 89 and ‘opposes all:

* relief sought therein.

FOR A FIRST CAUSE OF ACTION
. (Negligencé/Gross Negligence as to All Defendants)

9. Answering. Para‘graﬁh 90, Defendant inggrpdraqu by reference: the preceding

54
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Foaba ;;"::’;Pafagraphs of its. Answer aS‘"if”Iepeated« verbatim herein, »~- - o o
Srsoet 23: . The allegations in-Paragraph‘91.call for a legal Conclusion to. which no response

.. <iis fequired. However, in the utmost-caution Defendant denies the: allegations. of Paragraph 91,

and demands strict proof thefeof. - Lo Yo B 5 :
SR P b 24, Defendant demes the allegatmns n Palagraphs 92 through 94 13, they ixélate to 11: -
Caltnetel g meludmg all subpmts thereof and~ opposes all relief sought thelem
- .*“i.-¢ . FORASECOND.CAUSE OF ACTION - i i o -
e i ' (Breach of Warranty as to all Defendants)
i N <25 Answenng Pdlagraph 95 Defendant 1ncofporla£es by referee;e the pxeeedmg

N

PR Palagraphs oftits Answe1 as if: repeated Verbamn hexem

Ll gl 126, Paragraphs 96 and :97: contain Icgal eonclusxons whleh 1eq1me no response

Howevm in the uinost: eaumon ‘Defendant denies the aliegatlons of these Palagraphs and

demands strict proof thereof
Sy v o 2T Defendant demes ihat it issued any wauanty ‘on The Gates express or. unphed

.and therefow demes the allegauons m Par agraphs 98’ through 100 and opposes all 1011ef sought'

.
tlierein,

e : FOR A THIRD CAUSE OF ACTION
(Stmct Llablhty i TortsS: C Code Ann. § 1573-10 ef seg_ ‘as to Manufactm mg and/or

Supplier Defendants)
e |28, AnsWermg Pardglaph 101 Defendant’ 1neorporates by 1eferenee the pLecedmgj

FEE Paragraphs of ifs. Answer as if 1epeated verbatim heréin.
29, The-~ allegatlons in. ?magxaphs 102- through 114 are: not dlreeted at’ “this’
Defendant and therefo:te 10 response is requned ‘To the extent a response is 1equued

Defenda;ut is withiout information sufficient to admit. or dcny the- allegauons .and. therefore
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Lo «-"persons over, whom Defendant had no control. \Defendant ;pleads such conduct of otherrs' asa

PR Y ‘ ,
NP ‘.' i

denies same and demands strict. proof thereof T

~30.. Defendant demes “hat Plaintiffs are. entitled to: any of the relief: sought in the‘

WI-IEREFQRE clause against it. - o Coawm A;ay:z:;;:; g

L | FOR A SECOND DEFENSE::-

st S -3k Plaintiffs’. Thitd :Amended Complaint fails to' state. 2 clainy. against, Defendant . .. . -

we uponswhich- relief may bei granted,: and therefore the Th'irdz}Amenc‘igédis(iomfﬂé‘im should be

"+ dismissed againist this Defendant: pursuant 10 South Carolma Rule of Clvﬁ Pr()cedme 12(b)(6)

‘ FOR A THIRD DEFENSE

B2 Plamuffs clalms mhay be ‘barred as a. 1esult of then fallure to take euch
. .reasonable actions as necessary to mmgate ‘their damages as reqmred by South Carohna Iaw

| "FORA FOURTH DEFENSE

33, lenﬂffs claxms against. Defendant are baxred i whole or in part« by the

¥

?&bctrine;ofreqi;ﬁablei estoppel.

G s © FORAFIFTH })EFENSE

T 34, Defendant assert fhat Plaintiffs' damages, 1f any, were not due to-or caused by

i-anyzact or. omission on the.part. of this Defendant, but were rathér die to and caused by the

" contributing, concurring, intervening;and/or supersedmg fault acts or omlssxons of a person or

* complete defense to all clalms in this action.

FOR A SIXTH DEFENSE

~

o35 Defendant asserts that Plamtlffs claims agamst 1t may” be barred by the defenses

of Jaches, mlstake preempnon 1e1ease waiver,: 1at1f1cat10n estoppel undean hands, statnte

of limitations and/or auy other defense that may be avaﬁable upon. discovery of additional.

6
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information during the peridency of this action.

e  FOR A SEVENTH DEFENSE
i+ 3 .36, . Plaintiff'is'not entitled to an award of punitive damages-because such: damages

% 1y Wiolate the: Fifth :and- Fourtéenthi Atiiciidrents of the United States Constitution and Avticle T,

Section 3 of the South Carolina Constitution, in that: =7 7 D Ton e a0

o il e g.:_the judiciary’s ability. to correct’a punitive damagb award at-thie; appellate level :

RIS 'conly Upon’a. fmdmg of. passion, pre]udlce or capnce 18 1ncons1stent Wlth due

process guaratifces;: N e e e sl

‘e, . any:award: of%pumtwe damages serving a compensatory ﬁmctmn is: incomsistent

with due process guarantees;.

el to fthe extent an.award of. pumtwe damages is exccsswc such awaxd v101ates due
‘ <process-guarantees;: . :

e e cthe] Jury ’s ‘unfettered.power :to- award: punmve damages in a‘iﬁy amount it chooses

Vel o U wholly devoid- of meanmgful standards and is inconsistent’with due pprocess
guaxanteeS'

¢ even if! it could be ar gued that a: standard govelmng 1mpos1t10n of pumtwe

..damages exists, lhe standard is void for vagueness; and

ey the Plaintiffs” ‘claims-for punitive -damages. v1olqtes the Due Plocess Clause and
- the Equal Protection-Clause of the Fouiteent Amendment of the: Umted States

T e .,COnstltutlon and- Article. I Section 3 of the Soﬁih Carolina Comtlmtlon in that

. the amount of punitive: damage Is bascd upon. the Wcalth and status of
fDefendam i . X o o .

FOR AN EIGHTH DEFENSE " * -

e B With: respects to-Plaintiffs' claim for puniﬁid{_’damag'és',iljéfegdax"}gii\l‘cgrpqiﬂétes

by ‘refefen'cc*ﬁany and all statates -of limitations regarding the ﬁet’er’ﬁﬁhaﬁod and/or.

; '~,enf01ceab1hty of punitive damage awards - whlch atose in 'the demsmns of BMW of North

; “',‘Amenca v. Gore, 517 U.8: 559 (1996), Cooper Industrzes Inc ¥ 'Ljegzghqrzzzazz ,Tool' Group,

L Tié. 532 U.S: 424001, and ‘State Farm Mutual Autoriobile Ts. Co. v. Campbell, 538 U.S.

408 (2003).  *
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sengeoweTaa . FORAN ELEVENTH DB,FENSE

Tt : * FORA NINTH DEFENSE - -

.5 <38y - Defendant would. show it was fot the seller of the condominium units or the
EATRER) s-developer -of- the “project” and thefeforc Plaintiffs may not..recoyer * 511 .wérranty nor can
viuaf wn o-Defendant be liable for any claims of individual unit owners.” - * . i el e
GO RERENEE . o  FOR A TENTH DEFENSE: .-

Sestioetad na R Plamtlffs - claims should b8 dismissed for failure to rame mdlspensable pames

e
i

Fapteuc ey A :*v:41()f} Befendant incor porates by reference any afﬁlmauve defense ralsecl by any other

Defendant in thi§ action.

FOR A TWELFTH DEFEN SE

e

i a s wmt 4k To. tlie extent .Plai’xggiffs', allegdtions: based “on éqptra‘ct; ‘and warkanty are
. dpplicable in this case, ﬁlqyabar:Plainﬁffé'I'neglige;lce claims e

CRTe T AT ' . FORA THIRTEENTH DEFENSE

‘42 . .Defendant would~ show that the alleged.- class mcmbcrs dld not have any;

1elat10nsh1p w1th Deféndant nor is thiéte any typu:dhty or commonahty as related 'to the action
" e saoracts of Defendant, dnd thus, Defendant 15 not a proper ‘party in-any @ileged;class ,acuon.,

IRt S ’ FOR A FOURTEENTH DEFENSE A s o

43, \Defendant?twould‘-sﬁqw that it was n@t, involved in the design;,.development,

% nf v constriction of-sale of The Gates Project and all claims as to it should be denied. ..

o FOR AFIFTEENTH DEFENSE,

} . onhot s 4ds Plainffs' claims should be dismissed because of disclaimers and other defenses .

- o soospecifically provided in-the Master Deed or other contractual agreements.

i
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FOR A SIXTEENTH DEFENSE

45.  Defendant has'not had an opportunity fo conduct a sufficient investigation of to'

cngagc in, adequate discovery touchmg on, the circumstances. of the Plaintiffs’ dllegauons ‘

Défendant intends. to act promptly fo.inform. itself as-to. the pertinént facts . and prevailing:

‘circummstances. surrdﬁndingi any- rc‘porte‘d- injury -or ‘damage -to iﬂiﬁt’lﬁz‘iiﬁti'ffs Ay alleged i the | . >

“Third Amended Complaint and Zﬁei‘e%yz givés mnotice”of its: infent to-.assert:zany further

1

affitmative deferises that this information-gathering process miay, indicate is siippoited by fact .

-and law. ‘Defendait thiis expressly asserts-each of the defenses required by S.C. R. Civ.P: :8;?.

and 1cserves its nght totamend this Answer to assert furthier: allegatlons in support of any ssuch -

*

defenses;igs required, by the Rules-of Civil Procedure;.

FOR A SEVENTEENTH DEFENSE:

* 46. 'Defendait would show: that it did not fake part.in the constriction 6f this: Project”

nor. was it licensed as a builder i the State of South Caiolind7and therefore; is:not liable for any:

aﬂeged deficiencies in the constiuction;

FOR:A EIGH'I‘EENTH DEFENSE

. 47. Defendant would show that its interests are-diverse.from, and dlssmulm to ARgs -

interests of the alleged developer, designer. and contiactor-and .denies: D@fcgdagt;{ys; or should. ..

be considéied, améﬂ gamated with any other Defendant in this matter.

.

“FOR A NINETEENTH DEFENSE | : i

48. . Defendant denies it has ever:done business as "The Difierstein Companies” and: - -

as such any such feference stiould be dismissed:as to it

FOR A TWENTIETH DEFENSE

49.  Plaitiffs have failed to comply with the. terms ‘andj conditions .of Theé Southi. ..

9
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Caroliria Notice and Opportunity to Cure:Construction Dwelling Defects Act, S.C. Code Ann.
§40-50-810; therefore, Plaintiffs' claims should be dismissed-or are-subject to being stayed.

< - FOR A TWENTY-F TRST DEFENSE

50.  Plaintiffs have waived their righit to a jury trial,

FORA TWENTY?S\‘ECONDLDEFENSE“ o

51.  Plaintiffs and all putative élass membérs have waived their right to proceed: - | -

under the. class action mode of trial. -

FOR A’ TWENTY—THIRD DEFENSE

52. Defendant:is entifled to a set-off for any amounts recovered Yelated tor the- .,

allegéd constriction defects atisstie: from Any other-source va _Pla_mtlfvagg;%

FORA TWENTY:FOURTH DEFENSE:

53.  Defendaiit is éntitled to an aflocation of faulf.as to‘each cause-of action and' each.

B

element of damage claimed by Plaintiffs.

WﬁERE"FORE having fully answered the Third Amen’ded‘ Complaint-of the Plaintiffs,

Defendant pldys that the Third Ariendéd’ Complamt ‘be,dismissed with prejudlce and ‘for, such.

other:and: furthe1 ‘relief‘as this-Honorable: Court:may | deem just and ,propet.

* SIGNATURE PAGE ATTACHED

10
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Columbia, South Carolinia

September

. 2014.

wid A. VanDine, TIT; SC Bar No. 009818
E-MsAt /jhovyard.vandinc@nelsonmu)l‘lms&,com
T Norton, SC Bar No, 73860

E-Maili érik.norton@nelsonmulling. cot
Tara-C. ‘Sullivan; SC Bar No."79806
-E-Mail: tara.sullivan@nelsonmulling:com®
- 1320 Main Stéeet / 17th Floor
Post:Office Box 11070 (29211-1070)
‘Columbia,.5C. 29201
{803) 799-2000; .

"'TAigo;tgéys for DC Developers ~ Columbia:Condos, Inc.:

1L
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CERT{FICATE OF SERVICE
I, the under&gned ‘of the law ofﬁces of Nelson MuHms Rﬂey &

Scmborough LLP, aftorneys for Defendatit, DDC Constmctlon do hercby certlfy that 1

have served. all couuscl 1n th1s action. ‘with a copy “of 1he document(s) herembelow

fspemﬁed:

Document(s):

DC Dcvelopels Columb1a Condos, Inc.'s Answerto-

Third Amended Cemplamt

Justin O'Toole Lucey; Esquire
Stephanie D. Drawdy, Esquire
Justin O' "Toole Lucey, P.A.
“Post Office Box 806

Mt. Pleasant; -SC 29465-0806
jliicey@lucey-law.com

sdrawdy@lucey-law.com -

(Attorneys for Plaintiffs)

N. Ward Lambert, Esquire -
Harper, Lambert & Brown, P.A.
Post Office Box 908

Greenvxlie, SC 29602
wlambert@hl@],egal com

(Attorneys for Titidall Corporation)
Christopher Adams; Bsquite-

Collins & Lacy, P. C.
1330 Lady Street, 6th Floor

‘Columbia, SC 29201

cadams@colhnsandlacy ‘com-

;(Attomey.s for HGE Consultmg)

Stérlmg G. Davxcs, Esquire
Jason A. Pittman, Esquire %
MecAngus Goudelock & Coirie, LLCm.

Post Office Box 12519 :‘,

Columbia, SC 29211
sdavies@mgclaw.com .
J g;sfm.pittman@mgéliiw.bbm

" (Attorneys for Century Fire Protection) .

Christina A. Bisset, Esqmre
McAngus Goudelock & Courie,.LLC
2411 North Qak Street, Suite 40T
Myrtle Beach, SC 295773173
Christina.bis‘éet@mgélaw.com. :

(Faudtless Harélware,& individually and

d/b/a Pal'nexrlnc )

Michael B. T. Wilkes, Esqpne

Ellen S. Cheek, Esqmre
_Wilkes Law Firm, P.A

127 Dunbar Street, Suite 200:
Spartanburg, SC-29306
mwilkes@wilkeslaw.com .

.ccheck@wilkeslaw.com

(Attorneys for Sinclair & Associates)
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Paul E. Sperry, Esquire. -
Tyler P. Winton, Esquire
Carlock Copeland & Stalr LLP

Charleston SC 29401
~pspelry@carlockcopeland com
:twmton@carlockcopeland cor:

(Attomeys for The Cletkley/Watkms
Group;. LP)

E. Glénn Elhott Esqune .

. Aiken; Bridges, -Elliott, Tyler &
Saleeby, PA.

181 East Evans Street, Stite 409:

Florence, South Carolina 29506

ege@alkenbndges com

(Attomeys for: 31 WInsulaszn Co Inc )

-D. Andrew Williams, Esqulre

Joshua D’ Shaw, Esqmre

‘Ken:Carter, Esquite

. “Turner Padget Graham and Laney P.A.
1901 Main Street, 17th Floor
Columbia, SC29201
dwilliams@turnerpadget.com
;dshaw“@’tumel padget.com.

:KCartex @'I‘umelPadget com

(Attor neys for: Geo -Systems- Deszgn &
Testing. Inc.):

John Moylair, Esquire:

- Tally Parham: Casey, Esquire

Wyche, P.A. -

801 Gervaus Street, Suite B
Columbla SC 29201,

1movlan@wvche com

't p 1ham@wyche com’

(.Soutlzem Eqmpment Comparzy, Inc. d/b/a
Ready Mixed Concrete Company.)

Karl'S. Brehitiet, Esquire:
‘Brown & Brehmer

Post Office Box 7966
Columbxa SC 29202

- karl. brehmel @blownandbrehmer com

(Attomeys fm Bailey Electi ic Company,-

LLC)

_Steve M. 'Phair, Esquire:
Pharr Law, PLLC:

8 W Third St# 600..
Winston-Salemn, NC 27101
spharr@phafrlaw .comy

(
(Attor neys for., Aleiico Inc I)/B/A Ply
Gem Wmdow Group) ~

Franklin J. Smith, Jt., Esquire:
Richardson, Plowden, Carpenter &
Robmson, P A

1900 Barniwell Strést

Colummbia, SC 29201, X
fsmlth@rpcrlaw com -

(Attomeys for SCA anmeers, Inc )i

Tobias G. Ward, Jr:
Tobias G. Ward, PA
Pi:O. Box 6138
Columbia, SC 29260
tw@tobyWardlaw.com

Attor; ney for AAA Accur (zte Plumbmg

(John Doc #2).

S« Markey Stubbs«; Esquire

Baker, Ravenel & Béndet; L.L.P:.
3710 Landmark Dr.

Columbia; SC-29204.
mstubbs@brblegalicom
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Chris Majure;. Esqitite:
Ryan Oates, Hsquire:
Brent Boyd;. Esquire
Murphy & Grantland, P.A. *

_Post Office Box 6648

Columibia, SC 29260
cmajure@murphygrantland. cony

bboyd@murphygrantland.com

(Attorneys for Maintenance Butldets
Supply, Ltd)

7J osh Bennett, Esquire

Geoff Osborn; Esquire

“Wendy Byars, Esquire
‘Roge1s Townsend & Thomas, PE
Post Office Box 100200

Columbla South Carolina’ 29202-3200

Josh, bennett@m—law com’.
’Geoff osborn@rtt-law. cqm‘
Wendy,byérs@rt&law.com_

»(Attorneys f01 HCM Utak; LLC;

‘dmproperly named-qs-Best  Masonry e and:

JI$ successor in interést, OliCastleAPG
and Headwatei 8 Inc d/b/n Best: Masomy)

John Devhn, J,

Post:Office Box 1 03 87

‘Greenville, SC 29603 \
John.devlin@devlinparkinson.cori

- :;(Atto;-n‘eys; Jor T&M Concrete) -

" l

(Attorney for Time Warner)
Herbert'W. Louthiar, Esquire
Louthian Law.Firm, PA '

1116 Blanding: Street, Suite 300:

‘;ZCqumbla SC29201
'helb@louthlanlaw com

(Atto; neys fot Loveleéss Comme} citl.
Cont; actin g, Inc. )

Brian €. Gamb1e11 Esquire
Lovie Brooks,: Esqmre
Helms: & Greene, LIC

1122 Lady Street, Suite'1025

Columb1a, SC.29201
Mttomeys for Southwest Iromworks)

MaikS. Barrow, Esqmre
Christy E. Mahon,- Esqulre
Sweeny, Wingdte & Bair ow; P. A,
P. 0. Box:12129-

Columbia, SC. 29211
cem@swblaw com

(.4tt01'lz¢ys; for Cherokee, Inc.)

& 2014 .

Septcmbcr

- Lifa S. Shiimpert
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o LP;. Tindall. Corporatlon Triad Pest Control,.

STATE OF SOUTH CAROLINA ~ IN'THE COURT OF COMMON PLEAS

X FOR THE FIFTH JUDICIAL . CIRCUIT:
COUNTY 0}4 RICHLAND : :

- RTIy. CASE NO. 2012-CP-40-8512

The Gates. At Williams-Brice Condominium
Association. And Xatharine:Swinson,:
mdmdually, and .on ‘behalf of all-othérs.
similarly situated;

Plaintiffs;,
e ])DC CONSTRUCTION INC 'S
CUVSL ANSWER TO THIRD AMENDED
L e T COMPLAINT AND CROSS: CLAIMS
DD.C Construction, Kapasi.Glass Mart (Non-Jury Trial Deman\ﬂ:ed)‘:’ =
Inc.; DMC Consohdatcd Inc DMC Buﬂders, : = a;g
Co. Inc ‘individually and- d/b/a The Dinersiein Og o &_,qf;

Compames DC Developers = Columbia
Condos, Inc:; Columbia Condos, LP; DMC
Developers | 1, Ltd.; 31-W Insulation.
Company,. Ing.; ASSOCldted Concréte:
Contractots, Inc »Bailey Electric: -Cdriipatiy,
LLC; C&B Unhtles LP;.Carolina-Floor -
Systéms, Inc:; Century Fire: Protection, LLC;
Cherokee Tnci; Cotonddé Stieco, LP; Cross
‘Plains Custom Tile; Ing.; Lowry: Constxuctlon
-& Framing Inc.; LT B Constructlon Inc.;
‘Martin Morales Jl Pdmtmg & Drywall LLC
Metal Construction ‘Materials, Inc.; Southwest |
Ironworks; Inc.; The: Clerldey/Watkms Group;

- Tic.; Wym“ziﬁ Acoistics LLC; Alénco Holdmg
Corp01at10n Alenco Window GA,.LLC, New’
“Alenco Window, Ltd.; AWC Holdlng
Compauy, C1osby Wmdow, Tuc., f/k/a/ .
Action"WinDoor Tech;uology, Inc Geo-
Systems Demgn &. Testmg, Ine.; HGb
Consultmg, Tnc.: Mainténance Buﬂdels Stipply;
Ltd.; SCA’ Engmeers Inc:; Sinclair &
Associates, Inc.; Faultless Hardware,
'md1v1dua11y and d/b/a Pairiex e T &M |
Concrete, Inc.; Loveless Comme1 01al
Contracting; ] Inc Economy Waterproofing,.
Tnc.; BMC West- Corpmanon nghway One
Constmctlon, Inc LI Wmdows LLC
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Dietrich Industries, Tnc., a/k/a Dietrich Metal ).

‘Headwaters, Inc;. -d/b/a Best Masom:y,
‘Labrador Electnc ‘Company, Inc.; AAA.
Accurate; Plumbmg, Heatmg & Air, LLC, fikia ) ..
AAA Accurate Plumbing:Solutions’ Division of ,_, R

LLC; Time: ‘Warfér. Cable Southeast LLC

'Ready-Mixed-Concrete Company, and John.

Franiing, Inc,, n/k/a Clarkwestern Dietrich )
Bulldmg Systems LLC; Best Masonry and its ~ )
successor in-interest,. OldCastleAPG

AAA Accurate Backflow Testmg & Repair,
Southern: Equipment Company, Inc,, d/b/a
Doe #1-10.

Defendants:

“+,To the ‘extent.a response is 1equ1red the: allegauons are demed

Defendant DDE: Constnucﬁcm “Inc. (“DDC“ "Defendant") danEl'S the Thlrd

,Amended Comp]amt of Plamt:{ffs The: Gates at Wﬂhams~Br1ce Condormmum Assoc1at10n and
“Katharine” Swinson‘,f 51nd1vxduauy3:~éﬁd ‘on behalf ‘of ‘}a}l: others ,;;,;uml‘aﬂ)\y_j ,s;mj@ted ("Plaintiffs"),

.and ‘asserts:cross-claims, as f(‘)llé'iﬁs"'

R "i‘ » B [
1 Each: and cvery allegamon of the Plamtlffs Thn‘d Amendcd Complamt Dot

spec1f10ally adrnitted heréin i 1s cxpressly demed s o

+ 2 Defendant denies that Plaintiffs. a1e ennﬂed to a. July mal and demands a bench:

trial.,
" "FOR A FIRST DEFENSE AND BY WAY OF: ANSWER
a (As to Parties and. Jurxsdlctmnal Statement) .
3. Defendant adimts the allegations in Paragraphs 1 2 3 and 46m. mﬁ;lmat1on and . :
belief. | © | -
| :‘21'.} Paragraphs 5 and ‘6:contain legal conchism;ls wlnch ;10 ﬂét «re“q‘u'lre a_response.

vvvv

L

B3
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’-;;Bullders Co Ine chd busmess as the Dmelstem Compames W

S Defendant is without; information_sufficient to adnnt or. deny Lhe alleganons in:

no Paragraphs T tluough 9.and: therefoxe denies same: afid demands s‘n 1ct oof thcreof

w6 Defendant admits the a]legaﬂons n Palagnaph 10

, i Defendant adnnts the alleganons of Paragmphs'll and 12 but demes that DMC

Answenng Pardgraph i 13 Defendant admns that DC Developels Columbla

s Condos;f Inc is a Texas-Corporation and.the- General partnel of Colnmlna Condos IP

© - 9.: - Defendant.denies the. allegauons of Par daraph 14 because Columb1a Condos TP

is a limited. partnel sh1p and not a cofporation.
. ».10; * Defendant admfce the allegations of Pcuagraph 15.. |
1 1. Defendant adnnts the allegauons of. Paragraph 16
12, . . Defendant dénies the allégations of Paiagraplis17, 18 19 a*ﬁd 20

R fDefendant is: w1thout 1nformat10n sufﬁment to admlt or. deny the allegatlons in:

~ . Paragraphs 21, throtigh 59" relative-ito: the cmporate status ‘of the” referenced cnntles ‘and’

therefore denies same- and demands:strict 1p,1'9<.>f. therqof,. ,,.HQW¢Y31'>-<D¢anQant admlts some-

: provided:laboi and/or’ materials: for-The!Gates, Project and Wjer,e subcontractors:or suppliers of

Defendant or‘Defendant's subcontractors,

‘14, Defendant isrwithout knowledge sufficient to form: a belief as to'the truthy of the
. allegatioris of Paragraphis 60 and 61 aiid deries the same.

15. 'I‘,hegaxlyl\egatigns;of ‘Paragraph 62 .require n‘ooresponse;. To the ‘exteiit a,Tesponise

!

is rcqulred ‘the allegatlom ate demed

16%. - In-answering Paragxaph 63 Defendant adm;ts it is SIleeCt to the JurldeCUOIl of

- the Court but is-without sufficierit knowledge: or-information to admiﬁ or dgr;y' that the other

®
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e s Difendatits are sibject to. the Couit's jurisdietion, and thus, dénies.the samie:.; se: =+ .

el (As to Factual Allegationg)® . = *. o« 5l

o 17: - Défendaiit admits the-allegations in Paragiaph-64-upon-infotraation, and belief. -

freo 20180 ;. “Defendént denies the. ellegaﬁQns‘ in Paragraplis 65 through-68;and-specifically

- . denies -the:-existenice of -and. vesponibility for any: alleged deficiencies: and/of fdiled’ repair

attemnpts. - S S AT AT By

W

S 19, . The-allega'ﬁdnsf ofl?ai'agraph 69 call"fo‘l"a:Iegal-‘ednclu‘sibn*tb“'whieh'nO?'respénse

e is requlred However $is the utmost cautlon Defepdant deniés the allegauons et forth therein, -

. ,))20 Dcfendant denies:-the; 'allegatlons i Paraglaphs 70 thtough 74, - -Answering

. further, elements of Paragr aphs: 70 through 74 calls:for'a, lega.l conclusmn to w]nch 1O response -

Lo ds requn ed: To.the extent a response is required; the alleganons are demed

(As to' Class Action Allegatlons)

A Defendant demes ‘the-allegations: in. Palagraphs 75 through 84 and opposes the

-'a.’cerufxcatxon of a-class in this miaiter.. Answelmg fulther Defendant asserts ‘that; Plaintiff and

al_l_;:putatxye .cla§s ‘members“have watved- any. nght they may,;:have;lﬁladf,to-‘proceed asa class, in

&
[l -/ S

this matter/

(As to Estoppel from Pleading.and Tolling of Applicable:Statiite of Lirnitations)

.22, ‘Defendant. dénies the-allegations in Pafagraphs 85 through 89 :and opposes: all

BTN N ’

relief sought thesein. -

" FOR A FIRST CAUSE OF ACTION
(Ncghgence/Gmss ‘Negligénce. as - to All Defendams)

L2300 Answermg Paragraph’ 90, Defcndant mcmporates by 1eference the preeedmg

g Paragraphs of.its Answer as if repeated verbatim herem

@
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P

demands strict proof theteo'fw‘? - : C el L el

relief sought therein.

-denies same-and d‘eménds\‘stfiét"ﬁi‘bé"f'ther‘ebf.~

wre 24 . The el'legatiti);}sviit ‘Paragraph 91 call fora legal conclusion to th’cﬁgnd response

' . is required. . However, in:the utmiost caution DDC.denies the allegations-of Paragiaph 91 and

XY

Defendant demes the allcgatlons 1n Palagmphs 92 thréugh 94, wicluding all-

subparts thereof and Opposcs all rehef sought therein, = - 5';7?.,"3.“(.«_:',}., TR AR

FOR A SECOND CAUSE OF ACTIONQ
(Bzeach of Wananty as to. all Defendants)

H , : ( :"’.;. g,

26 Answermg Paragtaph 95, Defendant 1nc0rp01ates by teference the precedmg

.,.- a‘

Pa1 agr. aphs of its Answer as if’ 1epeated verbatiih, hcrcm

o 27. . Palaglaphs 96+ and +97-.cohtain legal conelustons wluch 1equne 70 1esp0nse

‘.n LR
é\u

< However, in, the utmost cautmn “DDC:denies the allegatlons of these Paragx aphs and demands

strict proof thereof:

.128. - Defendarit denies: the allegations in Paragraphs 98 through 100 ;@Q@z@b‘p@eg all

e

28 FOR A THIRD CAUSE OF ACTION . .
(Strlct Llabxhty in Tort: S.Ci:Code Ann. § 1527310 éf seq.-as:to- Manufacturing and/ox
L ” Supphe1 Defendants)

;29 Answe1mg Paragraph 101 Defendant mcmpotates by 1eferettce the. plecedmg
- Paragr ai)hs of its Answe1 as if’ repeated vetbatlm herem P C

+30. l‘hc allegatxons in: Patag1aphs 102 tlubiigh 114 ‘me‘ rtot dxrected at thls
Defendant and . therefore; no, response is 1eqmredz ’I: 0 .the. extent a. lesponse is requued
Defendartt is without: mformatxon sufﬁment to: admit or -deny the dlleganom and theref01e

. 31. . Defendant deics that Plaintiffs are entitled to’ any of the relief; sought in- the

ROA 00723

& Pt b e s v




WHEREEORE,clause,ag’a‘ins‘,t\i‘t. LT L e B MR

FORA SLCOND"DEFENSE,- St et
(Failure to State a C]alm)

St v 3 Plamtlffs Th1rd ‘Amended . Complamt faﬂs to state a. claun agalnst Defendant

w‘sr-‘upon wmch 1elxef my be gIanted, «<and, thCICfOlC the Amended Complamt should be

.‘,_‘,;‘,,,A.“ K PfaNT 1~ 4""13 ;. ls‘l '

oo, dismigsed: agamst thls Defendant puisuant to South Carollna Rule of Clvﬂ ,Pmcedme 12(b)(6)

' FOR A THIR-D DEFENSE

-

Lot 33 PIamnffs claims: may ~be ,baned as a result of thelr fznlu;tc 10" take ‘such

e Aireasonable actions- as; necessary 1o mmga’cc their: damages as requxred by Seuth Camlma law.,

o
L

‘FOR A FOURTH DEFENSE .

T34 Plalntlffs clanns agamst Defendant are baned i whole or dn- part by ‘the

doqtrine qf;cgultgble estoppel.

- FOR! A FIFTH DEFENSE

s

-35. - Defendant asscrt that: Pleunnffs' damages 1f any, Were not due to ot caused, by

e

. any. act of: lessmn on the’ “part’ ‘of: this; Defendant but Were rathe1 due to and caused by the

‘ eontnbutmg, concuumg, mtervenmg and/or supelsedmg fault acts o omlssmns of a person or

N

tjpersons “over whom' Defendant had no’control. Defendant p]eads such conduct ofothers 4§ 4

completé defenSe"to‘aH ¢laims. in this actio. o
FOR A SIXTH DEFENSD

- 36.  Defendant asserts that Plaintiffs" claims against it may be batred by the;defenses
- of laches, mistake, preemption; release, waiver, ratification, éstoppel, unclean hands, statute
of limitations and/or-any- other. defense :that may*be available upon; discovéry of additional

information dUring,‘ﬁie pendency of this dction,

Sw
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FOR A SEVENTH DEFENSE. - .

sl L 37, - Plaintiffis not enuﬂed to an award of pumtwc damagcs because such damages

* “violate . the I‘lfth and Fourteenth Amendmems of the. Umted Sta’ce% Constltutmn and Artlcle I,

Voo .; 1::3

cinstae Section 3 of the South Calolma CODStltuthIl in that

i e, o the Judlcmly g dbility: to *unrect a pumuve damage awaxd at the appellate 1eve1
e only-gporia finding - of: rpaesmn plejuchce ot "caprice is -ificonsistent with” due
plocess guarantees y .

PR

Sl AL LerTLeany award: of pumtlve damages selvmg a compensatory functlon 18 mcomlstent
with due process. guarantees I N kSR .
Srhp Jprtii potive, to the extent an: awa:rd of: punmve damages. is excesswe such award v101ate<; due

‘process guarantees'

the jury’s’ unfettered pewex to award puthe damages in.any, amount it L.hooses

P S CUMEE S )
el iees . L0 is.whollyi«d&void 6f-méaningful standards and.is; inconsistent, with iduetprocess
guoaraiitees; ‘ e e

®- evei -if iit. could be argued that a standa,rd governmg nnp031t10n o pumtlve
o4 .. - . damiagésexists, the standard is void for vagueneSS'”and :

229' : *ihe Plaintiffs' cIalms for: punitive damages v1olates the Due Pmceas“g Clause and’

e - the -Equal Protection ‘Clause of the Fourteénth” Amendment of the United States

e oo, cdse 0 Constitittion: and: Article: I Section 3 of the South Carolma Constitution ‘in that

R S PR ‘the amount’ of pumtlvc dam'lge is based ‘upon the wealth and status' Of:
' Defendant / ~

1

R LG . FORANEIGHTH DEFENSE -

wraoe T 38 N.«:,With‘.:resﬁecf\tof Plaintiffs" claim for P@iﬁ}’? gamage\a, _]éfefegdaefc_. %ncegporateS»
"ot Tuoby referencer any  and  all: -statutes <of ’liﬁitaﬁons ‘regarding the determination and/or
aj, enforceabﬂlty of pumtwe damage  awards which arose’ m the dec151ons ()f BMW of North
i ":Amerzcd v. Gore, 517 U. S 559 (]996), .Cooper Iizdusmes Inc._,v Leatherman Tool Group,

inc., 532 U.S. 424 (2001), ‘and” .‘S‘tate me Mutiial Automobile. Ins Co V. Campbell 538 U.S.

408 (2003).
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mEe, © FOR A NINTH DERENSE
woate ¥ woer 39i-. Defendant would -show it was not the Séliériofr e:“c.(’)nti‘bfriiﬁilmlai‘l'nvi@ or ‘the

: 4.« developer‘of the projcctfandi therefore Plaiﬁfiffs may not Tecover o Wwarranty: nor:can DDQ; be
ERNEN liable for any ‘claims of individial unitowners. - - :s"“a‘:r.i‘*i“-*‘ii;-"“';;;‘f?f'f;u =;>:§fc-.: iy .‘;.,w% ; ‘ B 5 *
LT | .. - FORA TENTH DEI‘ENSD
R 40 Pla;nﬁffs clz;ﬁns should be dismissed for fallure ’;o name: ‘mdispensz;ble pames ’ :
BT 0 ‘ -+ FORAN ELEVENTH DEFENSE' SRR S o '
et 41 Defendant mcmpmates by reference any afflrmauV;: de;c;xzse I‘aIS;:(i by any othér _ |
Defendant in thlS actlon e g . :

CULVIH g R o | ~ FOR A TWELFTH DE(FENSE o

P o 42, To the extent Plamuffs allegauons based on COntract and ‘warranty are ‘ |
SonoretT apphcdble mthls case, they bar-Plaintiffs' negligence cIaIms

Lo S : FOR A THIRTEENTH DEFENSE

R ST S, T

G o438 Defendant Would show that thc alleged cIass membeis d1d not have any

C relatlonsmp w1th DDC mnor-is- ther'e .any iyplcahty or wmmonahty as related 10 ﬂlC ac’cmn or

covei cacts of:DDC; \andethusg DDC .‘is@a‘notja:upropér party in any alicged’ class acﬂdn.— I

FOR A FOURTEENTH' DEFENSZB s e

44.- Defendant would show ! that it used ccmpetent and quahﬁed entities -and

H
£
¥

o7 e individuals to. conduct,mspectxonsiof the construction, apd 'thus,fits actions were reasonable and RRETETRP
. neither tegligent ‘nor grossly negligent,’ and thus,. any claim for punitive damages. should be
denied. . o e

FOR A FIFTEENTH DEFENSE

45. “Plaintiffs' claims.should be dismissed because of disclaimers and other défenses
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e

specificaily provided in the Master Deed. |

ciueas A ¢ 5846, Defendant hasrnot:had apgegpgr‘tunity- to.conduct a sufficiént-investigation or’to

coimy

Vitaty,

o1 engage- insadedidte discovery: tquching: on the: circu‘rhs’éanbé’s‘::fef*'.the‘t?Pléinti‘-ffeﬂ.f’ialle'g”atvic)ﬁ‘s’f

sy el Defendant. intends; tor.act promptly o ; mform tself: as! to the pe1tment facts: dnd ‘prevailing
t.circamstances sunoundmg any repoxted 111}111_')/ or damage fo the: Plamtlffs as: alleged in the *-

Thnd Amended Complamt atid shézeéby, gives: notlce of 1ts mtent to assert any further'

afﬁlmatwe defenses:that; this; mformahon—gathermg process may 1nd1cate IS supported by fact

anddaw: Defendant thiis cxPressly asserts each of the' defenses 1cquned by S C R C1V P 8,

~: 'and.reserves.its-right to;amer‘_xd] th;eAnswer_to assext;further_ allegatmns in suppo,rt of any such

- i, defénsés as required by the Rules of ‘Civil Procedure. -

AR AR - s Plaiiitiffs Have failed:to’ comply with the terms. and - eondmons of Thc South

Carolmd. Nt)uce and: Oppoﬂumty 1o ‘Cure Constzucﬁon Dwellmg Defects Aet S:C..Code ‘Ann.

: §40-59-810;, itherefote, Plamuffs claims-should be dlsmtssed oriare subject to bemg stdyed

LI PR L .. FORAN EIGHTEENTII DEFENSE -

.48, -Deféndant would show: that its interests:are que1'§e1~frem,, anddlssumlar to, the

. “interests. of"‘the' alleged: déikefb“peff :cié‘si»ghen and contractor -and “deliies DDC.is, or shoiild be

L © . romaNmNIMDEINSE. -

+ 49, “Defendant denies:it has ever done busiiess as “"The Diterstein Companies" and

.25 such any-§uchi reférence shiould be-dismissed as to'it.
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FOR A TWENTIETH DEFENSE .-+ ...v T

L.~ 50, . Plaintiffs have failed toicomply with the térms aiid conditions.of The .South ‘

Carolma Nouce and Opportumty to-Cure Construction: Dwelling Defects Act; S.C. Code Ann.

+:§40:59-810; therefore  Plaintiffs'; claims should be: dlsxmssed or: arelsubject to bemg stayed..

G L e B FOR‘A‘TWENTY‘-:FIRSEI‘:.’:DEFENSE Sl B e
R I AR s} Plamtlffs Thavye waived their right t6-a jufy triali. % TR
At oo o5 0 7 FORA TWENTY-SECOND DEI’ENSE

Py B2 P]amtlffs and all putative class membe1s have quved then ught to proceed the-

class aétion rnode of tr1a1 : B zJ}‘- 0

S Ee T FORA TWENTY-THIRD DEFENSE 7 7 3-8 5 .

" 53, . Defendant is: entifled to-a. sef-off for 'any'“hxﬁbunfs recovered telated o the
- alleged constructlon defects at issiie: ﬁom any:6thér sour ce by Plamtlffs

FOR A 'I'WENTY—FOURTH DEFENSE

v 54, Defendant is-entitled to-an allocation of fnult as to eaoh cauS,e of ‘action and each:

Ti

clement of damage claimed: by Plamtxffs ‘~ A & e, ‘- P s f."f:m

FORA TWENTY—FII‘TH DEFENSE AND FIRST CROSS—CLAIM

- (Equltable and/or Contraclual Indemmﬁcatmn agamst Southwest Ironworks, Inc 5

N The. Cleérkley/Watkins, Group, LP; deall Corpm ation; Tnad Pest- Control, Inc.; -

“+. Alenco Holding Cor pmatmn, Alenco Window - GA, LLC, New Alénct Wmdow,'
o Ltdas AWC Holdmg Company; Crosby Wmdow, Tuic. . f/k/al Action WmDoor
"",:‘Technology, Inc:; i Géo- Systems De31gn & Testmg, Toe; 3 HGE Conﬁultmg, Tnc.;

.. Mainténaiice Builders Supply, Yitd.; SCA Engmeex s, Inc,; Smclau‘ & Assomates, i
S (O Faultless Hardwarey: md1v1dually and d/b/a Pamex Inc.; T &' M. Concrete,

L Indls Loveless Commercial Contr -acting; Jnc:; - Economy Water proofing, Inc.; BMC
~v~-‘West Corporatlon, “J.I. Windows: LI.C; Dletrlch Industrxes, Inc., a/k/a Dxetuch
v “Metal Frammg, Inc.,. f/k/a- Clarkwestern Dietyich Bmldmg Systems LLC Best
.- Masonry and its’ ‘Suiccessor in-interest, OldCastleAPG, Headwatel s, Inic. ‘d/b/a Best
*.” Masonry); Labrador Electiic: Company, Inc.; AAA Accar ate Plumbing, Heating &

“i*Aify LLE,: flic/a .AAA- Accurate’ Plumbmg Solutlons Dmsmn of AAA Accmate

10
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St
RATE I

Backﬂow Testing ‘& Repair;.LLC; Time Warner Cable ‘Southeast; LLC ‘Southern
Eqmpment Company, Tné., d/b/a Ready Mixed Concrete Company)

e

sl L. SS, Plamuff has alleged ploblems with, vutually evcxy aspect of the demgn

'u

v ihe

FoLids

- SIGNATUREPAGEATTACHED

»

engmcermg, wmk and matemals at’ the condominiums at 1ssue

e

brenotion s 156 Defendant yhas demed Plamtlffs allegaﬂons in thi§ 1egard and beheves that all

cons1stent with: mdustry standzuds

sl -"'5‘7' Howeve1 o the extent Plamtlff is provcn couect that. the Defendmts 1dent1ﬁed

P S NPT
:.,”n.;‘\._zh K

v abover acted wrongfully in-some: iatingr with legard to then scope of work or pxofessmnal

serv1ces for the coudmmmums at 1ssue Defendant is enutlcd to mdenm1ﬁcat10n mcludmg

e \.

‘rcompensation. for attcn niey's-fees: and: costs mcurred f01 any amounts attmbutable to the alleged

“ wrongful acts or omlsswns by the above~1dent1ﬁed Defcndants

“Z B

WHEREFORE havmg fully answewd the Thlrd Amended Complamt of the Plamtlffs

Defendant prays that ‘the . Thifd' Amended Complaunt be dlsmlssed wuh: prejudlce and for such

:t.other and further rehef as th1s Honorable Court may. deem Just and proper

i
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Columbia, South Car
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Attofneys:for DDC Cotistryction, Tne.
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. NELSON MULLINS RILEY & SCARBOROUGH ELP: .

/A Vaane 10, el Ba1 No- 0()9818

E—Ma11 erlk norton@nelsomnullms com

‘Tara Cr Sﬁlhvéﬁ‘SC Bar No:, 79806

E:Mail: tara. sulhvan@nelsonmul]ms com g
1320 Main Street/ 17th Floor - 0" "
Post Office Box-11070 (29211 1070)

- Columbia, SC 29201,

(8037992000 ¢
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CERTIFICATE OF SERVICE

L. thc unders1gned of the law offices of Nelson Mulhns Rﬂey &

Scmbomugh LLR attomeys Tor, Defendant DDC Constmctmn do hc1eby certlfy that I

have served. all counsel in Aﬂns action with ~a.. copy of the,documeuﬁtﬁ(,sﬁ}_ hpycmbelow\ )

specified:

Document(s):

DDC: Cons‘auctmn Inc.'s. Answer to Third Amended Compi?lmr‘ <

Iustln O'Tdole Lucey, Esqune
Stephanie D. Drawdy, Esquue
Justin O'Toole Lucey, P.A.

Post Office Box 806 .
Mt. Pleasant, SC 29465-0806, ..
ilucey@lucey-law.com
sdrawdy@lucey-law.com

"(Attomeysfoz*i?ld?ﬂﬁj‘ﬁ) ‘

N. Ward Lambeit, Esquue _
Hdrper Lambert & Brown, B. A,
Post Office Box 908
‘Greenville,-SC 29602,
‘wlambert@hlblegal.com:

(Attorneys for Tindall Corporation) .

‘Chnstopher Adars, Esqunfe
Collins & Lacy; P. C.
1330 Lady-Street, 6th Floor
Colutnibia, SC 29201
cadams@collinsandlacy.com

(Attorneys for HGE Consulting)
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Sterhng G. Davies;, Esquire o

Tason A. Pittman, Bsquire
McAngus Goudelock:&: Courie, LLC
Post:Office Box 12519 ‘
Columibia, SC 29211
sdavws@mgclaw com

Jason. pxttman@mgclaw&om

(Attomeyssfor Ceiztmy'Fire-’l?rogggiibn)

Chrxstma A. Bisset, Esquire: :
McAngus Goudelock &»sCoune ELC
2411 North Oak Street; Suite 401
Myrtle Beach, SC 29577 3173
CHristina. blsset@mgclaw com,

(Faultless Ha;dwa:e, individually. aml C
d/b/a Parmex Inc.)

Michael B. T. Wilkes, Esquire

Ellen S Cheek, Esquire
Wilkés Law Firm, P.A

127 Dunbar Sneet Suite 200:
Spartanbm,g,«S)C 29306 :
mwilkes@wilkeslaw. Com

echeek@wilkeslaw.com

(Attorneys for Sinclair & Associates)
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Paul E. Sperry, Esquire
Tyler P. Winton, Esquire
Carlock, Copeland. & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401

~ psperry@carlockcopeland.com

, twinton@caﬂ(')okcopélahd“CGiﬁ .

Group,. LP)

E. Glemn Elliott, Esquire

‘Aiken, Bridges, Elliott, Tyler, &
. Saleeby, PA:

181 East Evans Street, Suite 409
Florence, South Carolina 29506
ege@aikcnbridges com

(Attomeys for 31-W. Insulatmn Ca Inc.)

‘D. Andrew Wﬂhams Esqmre
Joshua'D. Shaw, Esquire.

Ken Carter; Esquire

Turner Padget Graham and Laney P.A,
1901 Main Street, 17th Floor
‘Columbia, SC 29201
‘dwilliams@turnerpadget. com
dshaw@mrncrpadget com
KCa1ter@TumerPadget com’

(Attorneys:for Geo-Systems Des"zgn ‘&
Testing. Inc.)

John Moylan, Esquire-

“Tally Parham Casey, Esquire
‘Wyche, P.A.

-801-Gervais Street, Suite B
Columbla SC 29201

che com

(Souﬂzem Equipment Company, Inc d/b/a

Ready Mixed szc:ete Company ) .

~ Franklin J. Smith, Jr.
‘Richardson, Plowden, Carpcntel &

Karl S. Brehiner, Esquire

Brown & Brehmer’

Post-Office Box 7966

Columbia, SC 29202
kaﬂ’.Bréhmér@brovv‘ﬁandbrehmerfcom '

(Atiorneys for. Bazley Electric Company,
LLC)

. Steve M. Pharr, Esquire: *

Pharr Law, PLLC:
8 W Third St # 600
Winston-Salem, NC 27101

spharr@pharrlaw.com.

(Attorneys Jor Alenco Inc. D/B/A Ply
Gem Window Group)

.. Bsquite.
Robinson, P.A.

1900 Barnwell Street
Columbia, SC 29201

. mith@rperlaw.com

’(Attoméys for SCA Engirizers, Inc.)

Tobias G. Ward, Jr.
Tobias G, Ward, PA

P. 0. Box 6138

Columbia, SC 29260
‘cw@tbby\yatdlaw.gpm

Attorney for AAA Accurate Plumbing
(John.Doe #2)°

S. Markey Stubbs; Esquire. =
Baker, Ravenel & Bender, L.L.P..
3710 Landmark Dr. ,
Columbia, SC 29204
mstubbs@brblegal.com

(Atorviey for Time Warner)
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Chris Majufe, Esquire

Ryan Oates, Esquite .

Brent Boyd, Esquire .

Murphy & Grantland, P:A.

Post Office Box 6648

Columbia; SCi 29260, .
.cmajure@nurphygrantland.com.
'bboyd@mulphygrantland com,.
‘(Attmneys fm ‘Maintenance, Builders.
Supply; Ld.)

Josh Berinett, Esqiire -

‘Geoff Oshorn, Esquire-

-Wendy Byars,; Esquire

?Rogms Towiisend & Thomas, PC:
Po\stwOfflce Box 100200 .
Columbia; ‘South CGarolina 29202-3200.
‘Josh.bénnett@itt:law.com.
Geoff:oshorn@rit-law. coif
Wendy;byars@l‘tf~law;comr i

(Attor Izeys s for HCM Utah, LIc, .
improperly nawied as Best Masonry and
ifs successor in interest, OldCavtleAPG

Herbert W. Louthian, Esquite:
Louthian Law Firm, PA.

1116 Blanding; Street; Suite 300
Columbla, SC 29201

Vhe1b@louth1anlaw com’

(Attorneys for Loveléss Cominercial

Contracting, Inc.).

“Brian C. Gambrell,Bsqite
Lovic Brooks, Esquité

Helms & Greene, LLC:

- 1122 Lady Street, Suite.1025

 Columbia, SC 29201 °

(Attorneys for Southivést Ironwarks)

Matk S. Baitow, Esquire

Christy E: Malion; Esquire:
Sweeny, ngate & Banow, P .

" P.0.Box 12129

and Hearlwaters, Iric. d/b/a Best Masony y)ﬁ

John Devlin, Jri,

Post Office Box 10387
Greenville,SC 29603

John. devlm@devlmparkmson com

(Attortz,eys for T&M fi(:?'czfzzfzr.e.éfa)

Columbia, SC 29211
cem@swblaw com.

(Attorneps for Cherokee, Inc.),

‘ Sépt’émber‘ﬁ‘ § , 2014
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* STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

The Gaies AL Williams Brice COndommiign:
md1v1dua11y, and | on bchalf of all others
similarly - situated, ‘

Plaintiffs,
V§

. DDCConistriction, Inc:; Kapasi Glass Mart;
Inc:; DMC Consohdated Inc "DMC Buﬂdms,
Co. Inc - individually: and d/b/a The Dinerstein
Compames DC Developers ~ Colurmbia
Condos, Inc.; Columbid Condos, LP; DMC
Developers I, Ltd.; ‘31-W Insulation
Company,. Inc Assoc1ated Concrete:
Contractors; Inc Baﬂey Electric.-Company,
LLC; C&B. Ut111t1es, LP; Carolina, Floor
Systems, Inc.: - Century Fire Protectlon LLC,
Cherokee Inic.; Coronado- Stucco LP; Cross
Plains Custom Tile; Inc: 3 Lowry Constructxon
& Framing Inc.; LTB Constluctxon Inc.;
Martin Morales Ir Pamtmg & Drywall LLC
Metal Construction Materials; Inci; Southwest
Jronworks, . Inc.; The (,lerldey/Watkms Group,.
LP; Tindall" C01po1at10n Triad Pest Control,.
‘Inc.; Wyman Acoustics LLC; Alenco; Holdmg
Corporatxon Alenco Window. GA LLC; New
‘Alenco Window, Etd.; AWC Holdmg
Company, Crosby: Wmdow, Ing:; f/k/a/
Action WinDoor. Technology, Inc Geo-
Systems Design.& Testing; Inc.; HGE
Consultmg, Inc.; Mairtenance Bullders Supply,
Ltd.; SCA anmecrs Inc.; Sinclair &
Assoc1ates Inc.; Faultless Hardware,
mdmdually and dfb/a Pamex Inc.; T'& M.
Concrete,. Inc:; Loveless Connnerc1al
Contracting, ] Inc ‘Econonty Waterproofing;.
Inc.; BMC West Corporatlon nghway One
Constructlon Inc J.I. Windows LLC;

a . = )

Nt Nt Nt ol N N Nt St N Nt ,\/_:v&‘\.//.\\/ N W TN - A L e v}v‘.\x N N Nl N N i N Mo N N N
B . - “ .
. . . 5

IN THE:COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT

CASE NO.2012-CP-40-8512

~ DMC BUILDERS CO:, INC:'S
ANSWER'TO THIRD AMENDED
‘COMPLAINT
~ (Non-Ju ury “Trial’ Demaxﬁﬂed)\a
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Rt een

‘Dietrich Industries, Inc., a/k/a Dietrich Metal

.successor in interest, OldCastleAPG
‘Headwaters, Inc. d/b/a’Best Masonry;

AAA Accurate Backﬂow Testing & Repair,
LLC; Tiiné Warner, Cable Southeast, LLC:
Southern, Eqmpment Comipany; . Inc:, d/bla

. Ready Mixed ‘Concrefe Company, and John

Framing, Inc.,. n/k/a Clarkwestern Dietrich
Building, Systems LIC; BestMasonry and: its

Labrador Electric.Company, Inc.;; AAA
Accurate. Plumbmg, Heating & A1r LLC; f/k/a
AAA Accurate Plumbmg Solutions Division of

Doe #1-10.

‘Defendants.

DMC Builders Co:, Inc:, improperly identified 'as:fDMC Builders ‘Co: Inc, individually

and d/b/a Theé Dinerstein Compames ("DMC Bulldem" -or "Detendant") afiswers. the Thlrd“

o

Amended : Complamt of Plaintiffs The Gates' at Williams-Brice: Condommmm Assomatlon and
" Katharirie Swifisosi, individually, aiid’ oin behalf of all. others similarly situated g"PlaiiitiffS.":), 'an

follows:

1. Each. and "every élleé“atioﬁ of the Plaintiffs' Third. Amended Complaint not

specifically admitted herein is-€xpréssly denied.

2. Defendant is not subject-to: jurisdiction of this: Court and expressly reserves and:

refuses to waive. ariy argummerits. related to: lack. of jurisdiction and proper service: Plaimtiffs!

claims against Defendant.therefore should be dismissed pursuant to'S.C: R. Civ. P. 12(8)(2);.

12(b)(4) and 12(b)(5), and- further responses below are made solely ouf of an abundance of |

caution, expressly reserving and tefiising to* waive.any defenses'as to jurisdiction or service..

3.. Defendant denies that Plaintiffs are entitled fo a jury trial and demands' a bench

!

trial.
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. FOR A FIRST DEFENSE AND BY WAY OF ANSWER.
(As to Parties and Jurisdictional Statement)-

-4: . Defendaiit admits'the allegations in Pragraphs 1,2,3.and 4.
3 Paragraphs 5 and 6 contin Tegal conclusions which d6 niot réqiire a résponse.
‘7 To'the éxtent{a& tesponse is required, the fﬂi‘igaﬁQIlS;ar,eidQniédg;
6. Defendant ls withouit ‘information ;sdfﬁ‘cie-:'ﬁtftcj aduit’ 6t deny. the ‘ailegations' in
'Péragraﬁhs 7 through 9-and therefore denies same all,fi demands strict proof thefeof. .
7. Defendant admits the allegations i'n; Paragraphs 10-and 11:
8.  .Inanswering Paragraph 12, Deféndiit adumiits only that: DMC Buildérs Co., Inc.
isa corporation oiganizcd, and ‘existing under ‘the laws of i—.:I’c)_;as; Defendant denies that it does

-business as the Dinerstein Cornpanies, as. alleged.

9:  Answering Paragraph 13, Defendant’ admits' that 'DC Developers-Columbia

Colidos, Thc. is & Texas-Corporation and the Genieral partner of Colimbia; Condos, LP.

10:  Defendant deniés the allegiations of Paragraph- 14.iii that Columbia Condos, LP’

is a limited pattnership and not a cofporation:.
11. . Deféndant.admits, on informationi and belief, the allegations of Paragraph 15:

12.  Defendant denies the-allegations;of Paragraphs 16 through20;

13. Defendant is without information sufficient to admit of dery the.allegations. in’
,Paragrz\lghs‘ 21 through 59 relative to. the corporate status. of” the veferericéd entities ‘and
therefore dénies satie and demiands strict proof thereof, -However, Defendant admits: 1.

information. and ‘belief that Some Tnay' tiave provided labor asid/ot. materials for The Gates:

Projéct ‘and. were -subcontractors -or suppliers. of: DDC: ‘Construction, Tnc: or' it§ sub-

subcontractors.
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ST requlred -the. allegatlons are. demed

e . . - - R R I T,

» oo iid4, « “Defendant is without knowledge sufficient to form a belief as to the truth of the

- ;- allegations of Paraggaphis 607iid 61 and denies the same. e )

wv 150 The allegatibﬁs of Paragraph 62 rgquireﬂo\gggpqggse;, ‘To'the extent a response

Cen

| as"*lﬁi.: < answenng Pznaglaph 63, Defendant deme% it 1s suhject to. tbls Court 8

R Juusdwtmn Defendant is . without. sufﬁc;ent knowledge or mformatmn to admlt or deny that

;- - the other Defendarits;dre:subject,te,‘the"cmrt's jurlsdlcnon, and thus, dcmes the same:

e -"‘ Y e (Aé\fo Factual Allegations)

17, ~ Defendant adnnts the allegatlons in"Patagraph 64 on. mfor:matmn and belief.

18 - Defendant:denies: the a]legations - Pamgx aphs 65 thmugh 68 as they relatc to it,

- and sp’écifica’lly denies the ..e:xistcnc_e‘"ofﬁaﬁdf"rcsp‘(jnsjbihty‘for any alle(g,e{d,. d@ﬁmgug@si and/or.

failed reg,@jr attempts,'

19.- . 'The'allegations of . Paragraphs 69 call: for a legal conclusion to which no

- resporise. is. required. © However, inthe utmost caution, Defendant ‘specifically, denies the

allegauons set forth therein:

20,0 Defendant ‘denies:-thé- allegatmns in Paraglaphs 70 mrough 74 Answermg

ue forther, .slgmentS'»~of ;Paragraphg,fijZO through.74 galls for a legal conclusmn 10 whichf0-response

. is required. To the exterit'a re‘sp’on‘se?‘ is required, the allegations are denied:

(As to Class Action Allegatlons)
- 2L Dcfendam denies: the aﬁcgatlons in Paragraphs 75 through 84 as they relate to it

and opposes the cemfmauon of:a. class n. tlus matter: Answeimg furtber,. Defendant state§ that

> ‘Plaintiffs and all. putatwa class -members - have Wawed thelr 11ght to: proceed as a. cldss In this

" matter.
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k3

¥ (Ast0"Estoppél firornPleading and Tolling of Appliﬁéblgz“statute ‘of Limitations):

Ppagan 220

.
A TR L ]

relief sought therein, > - - : K SRR TP R SR LU I TR

i+ . 'FOR AFIRST CAUSE OF ACTION ittt gt}
5} (Neghgence/Gmss Neghgcm.e as to A]l ])efendants)

:M,w AR

Ll i{s w3

!" (1{

Vrofendum 5.!'::;@:'1%:;12:3::-: i

b

1? z“x’u '( %:"(‘ FERE IR !
sheka e ‘Pa1 agraphs of its Answer as 1f rcpeated verbatzm herein.
.. sl ety e S BRSNS i . ;
w8t Ry p ey 1240 o Fhe allegatmns irParagraph 91 call for a legal conclusxon to Whmh no response

.

irrendads dequired:. : Howevm 10t thevutmost chition Defendant demes the allegatmns of Pal agraph 91

[ - ;‘ ".‘ o an e .

and demands strict p1oof theleof : S s

.p(‘ . . 1-

weds 2500 v Défendantf demes‘the 3a113gat10ns in- Palagl aphs 92 through 94 as they 1elate to it,

- T N

L fméludmg 41l sibparts thereof; and opposes all mhef sought therem

“ Y -
DRSS WS RSy

FOR A SECOND- CAUSE OF ACTI ON
(Breach of Warranty as to all Defendants). -

-
TS e i TR ‘26

i, oo Paragraphs.of its Answer as if répeated verbatim Bereir, x50 4 4t st

'.4:,75.@%%‘,-;1:,;'\2?1:«.:‘ - »TPdragraphs: 96+ andp9+contain legal ‘conclublons- Whic:’hjréquiféf:no response.

-t At (Howeves;«iiv: the utoiest caution’Defondant denies the:allegations -of thes¢Paragraphs and

demnands ‘strict proof thereof. ‘ L AR S S

‘Defendant denies #hatiitissued any warranty on The Gates, expressior implied;.

Cere T fhnd,ﬂjerefére; denics tlic allegdtions i Paragraphs 98 through-100+and opposes'all felief sought.

therein, ~: . - . - T e ineNRE
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[FOR ATHIRD CAUSE OF ACTION -~ . §* 5

(Strlct Llablhty in Tort S.C. Code Ani. § 15-73-10 et seq as to Manufacturmg and/or

Supphel Defendants). O R

. 29. Answering: Paragraph. 101, ZDéfeﬁdaxitﬁxjciﬁ‘rpciratés.ﬁy reference ‘the preceding

- . Paragraphs Of 1ts Answer as: 1f repeated velbatlm hercm

+ 30: Thc a]legdtmns . Palaglaphs 102 - thxough 114 are not dlrected .at thls )

. Defendat is wrchout mfmma’uon sufficient to adrmt or deny the alleganom and thcreforer

demes same and demands strict’ plOOf thiereof.

RPRE

.31 Defendant demes “that: Plaintiffs are enutled to any of the rehef sought in the\‘

PRI

WHEREFORE clauise agaiist it.

FOR A SECOND DEFENSE

32. . Plaintiffs" Third’ Amended Compldint fails to statc a clainr.against ,Déféﬁd@gt;
upon, wihich relief niay be granted; -and theréfore thé Third Amended:Complaint should be:: -

* dismissed 3g?ﬁfsf"thisvD@fénfc'l'aﬁt,’ersiuani'f_0=‘"S_t.>.11th' Carolina Rule of Civil Procedure 12(B)(6).-+ -

FOR.A THIRD .DEFENSE,

33. . Plaintiffs" claims ‘may be barred as a. restlt of their. failure.ito. take: such:

reasonable actions.as necessary to.mitigate their damages as required:by:South-Carolina Taw.:

FOR A FOURTH DEFENSE, .- * .t ¢

34.  Plaintiffs" claims against Deferidant are barred; in. whole: otfin part, By the

doctrine-of equitable:estoppel. P Ty e by ey

FOR A FIFTH DEFENSE.

35.  Deféndant, assert that Plaintiffs' damages;. if any; were not due-to or caused by

any act or oiission ‘oii’the pait of this. Defendant; but were rather due to and cavsed by the

6
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contributing, concurring,. mtewemng and/m superseding fault; acts or omissions of a person OF
persons over whom Defendant had né-cofitfol. Defendant pleads such conduct of othels as a
‘comp‘lete defensg to all claLms,;m: this action.

FOR A'SIXTH DEFENSE. = :

. 36. Defendant asserts that Plaintiffs" claims: agamst it may be’ baned by the defetises

of lachés, mistake, preemptlon release waiver, rat1f1cat10n cstoppel unclean ‘hands, statute

of limitations and/or. any other- defense that may’ be . avallable xupon’ d1scove1y of additional

FOR A SEVENTHDEFENSE
37. -Plaintiff i not entitled to an award ofipuriit'iye"6amég§§;3'b§éa9§c such ‘damages
violate-the Fifth and Fourteenth Amendinénts of the United:States: Coistitution and Article ],

Section 3:0f the South Carolina Constitution in:that:

o the judiciary’s ability to.cortect a. pumtwe damage award 4t the: appellate level
T - only upon 4. fmdmg of* passmn prejud1ce or caprlce 1s ‘mcongistent: w1th due:
' process gudrantees; Bt W : : :

any award of punmve damages selvmg\a compensatmy function js inconsistent
w1th due progess guarantees;

‘et fostherextent an award: of pumtlve "damages is excesswe stichs award vmlates diie:
process guarantees ) . ,

the jury’s unfette1ed power to; Award pumhve dainages, in any:amount. it chooses’
<18 wholly devoid: of meanmgful standards’ and is 1ncons13tent w1tl1 due process

[guarantees;:

o evenif it could be argued-that a standard governing jinpdsition of punitive
damages exists, the standard is void for vaguenéss; and

e  <the Plamuffs c¢laims for pumtwe damages Violates the Due PlOCSSS ‘Clause and

the. Equal ‘Protection’ Clanse of the Fourteenth; Amendment of the United ‘States

Constitution ‘and Article I, Section 3 of the South Carolina ansutumn i that .
the amount of punitive’ damagé i§- based upon: the wealth and status of

Defendant.
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FOR AN EIGHTH DEFENSE

:38: -~~~ With. respect to Plaintiffs" claim. fm punitive damages; Defendarit icorporates

¢.o1:by. referénce’-any and. all statufes - of limitations regarding’ the defermination and/or

>enf6rcéability :of »pﬁhiti\"lé;:dé“rﬁzigev awards ‘which, arose in \t‘h’e dé,"c‘isioﬁs of BMW of. North

‘Americd. v: .Gore;, 517 U.S: 559 (1996) Coope: Industrzes Inc . Leatherman To01 Gzoup,

! -=~"Irzc 532 U. S 424, (2001) and State Farm Mutual Automobzle ]ns Co V. Campbell 538 U.S.
408 (2003) B

FORA NINTH DEFENSE

39.. Defendant-would show it was not the sdlcr of the condonmuum units of the

T "».

~deve10per of the project, ‘and, therefore Plamtxffs may not Tecover, on wmranty nor can.

Defendant be 11able for any claims. of. 1nd1v1dua1 unit owners. '} S f

FOR A TENTH DEFENSE

. £
T

-40,” - Plaintiffs' claiins should be:dismissed for failife to name.indisperisable paities.

FOR AN ELEVENTH DIFENSE -

41 . Defendant incorporates by reference any atfirmative defense raised by any. other

H

Defendait in this action.

FOR A TWELFTHDEFENSE . <.~ o

42. 'To the ‘extent: Plaintiffs' allegations: based. on ‘confract' and. warrarity are

applicable in this-case, they bar Plaintiffs" negligence claims.

FOR A THIRTEENTH DEFENSE -

. 43, ., Deféndait would show ‘that thé alleged class' members did not have any

. rélationship with; Defendant nor is there any typicality- or commonality- as related fo the action:

o1 acts ‘of Deféridaiit, arid fhs, Defefidant is not'a proper party in arly alleged class-action..

8
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FOR A FOURTEENTH DEFENSE

%ot v 244, v Defendant would. show that it Wwas fiof involved.ifi. the design,developmient,

. construction’or sale of The Gates PlO_]CCt and all claims-as 1o it should:be:denied..

. FOR A FIFTEENTE[DEFENSE I

i 48000 Plamtlffs clzums ghould:be dismissed because of disclaimers:. and other defenses( =

N s B
L A

e fvirspeéi'fiéiijﬂy- fﬁfo’iiided"iﬁ‘ thie Master Deed or other contiactual ‘Agreeieits.

FOR A SIXTEENTH DEFENSE
| .46, - Defendant has. ~d0t‘- had: an bpp011u1ii£y~ to conduct 4 Suffieie’nt- inveStigaﬁon or to
;.engage in. adequate dlSCOVCly touching on- the: circumstances -of ‘the". Plam’uffs allegatlons,
.Defendant ‘initerids; £6 aet promptly-torinform itgelf as to the peru-ner'lt facts and prevailing

© - cirgumstances suuoundmg any. reported’ injury or ‘damage 1o the’ Plamnffs as. alleged in ‘the

... Third Amended Compla1ntf~‘and z'her,eby' gwes noticer of its mtent_ to-:asserf any further

oy afﬁrmanve defenses. that this: mformatlon-gathermg ‘process may. mchcate is suppmted by -fact

TR and law. Defendant thus cxp163s1y ﬁsserts each of the defcnses required. by S:C.-R. Cw P. 8 ,
L and 1eserves its? nght to amend ths Answei~ to- assert further allegationis: in suppmt of any’ sucly h
defenses as. reqmred by the Rules.of le hocedure

P

Lt FOR-ASEVENTEENTH})EFENSE3

. 47,.. ‘Defendant would showthat it did not take part in the construction of this Project

alleged deficiencies in. thé constiuction.

* FOR A EIGHTEENTH DEFENSE
48 Defendant would sliow. that its interests are diverse froni, 4nd dissimilar to, the -
v+ interests: of*‘t"he?elyleged developer - designer and coniractor ‘and denies Defendant is; or should -

9
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+ o bé considered, amalgamiated with any: other. Deféndant in this miatter:

FOR A NINETEENTH DEFENSE

-+ 49.. Defendasit denies it-Has ever done business:as "The Dinerstein Comnpanies” and

... as.such any such reference should be dismissed as to:it. -

¢+ -FORA TWENTIETH DEEENSE ¢ ¢ 20t

L, v 2250 Blaintiffs have failed:4ocomply with the, terms~ahd ‘Coriditions 16f “The South -
- Catolinia-Notice and Opportunity. o, Cure’ Construction Dwelling Defects Aét; S.C-. Code Ann. .

o §40-59-810; therefore, Plaintiffs' clains should be dismissed o1 are subject to beirg stayed.. . -

FO”R{A.TWENTYTFIRS'D.DEFENSE
.51, Plaintiffs have walved their rlght to a jury. t11a1

- FOR A TWENTY—SECOND DEI‘ENSE

52, Plaintiffs:and all putatiye. class members have. w«uv,ed thei :Tight 0. proceed

iinder: the clags action mode. of trial.

FORA TWENTY-THIRD?DEFEI%E:~>* R

.53. Defendant is cnm:led to-a set- off for any ‘amounts: I‘ecovered related “to the

alleged comstruction defects at issue from any other source by Plainitiffss. - o

FOR A TWENTY-FOURTH DEFENSE

54,  Defendant s entitled to-an.allocation of fault as 1o each caiise of actiofi and each. - .

element: of ‘dar‘ﬁagé\,cliimeﬂ'by’ilé?iéintiffs_:,

4

- WHEREFORE, having fully aniswered the Thlrd Amended Complaintiof thc Plaintiffs;

Defendcmt prays that the Third Amended Complaint-be’ dlSIHlSSGd with pr eJudme :and for such .

'other;_and*:ﬁlrther:rellcf“as\,thl,s jHonorable Court’ may deem Just,and, proper. -
10
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7

' Columb1a South Carolma

Septernbcl =

2014,

"BfMail: howard. vandme@nclsonmullms ‘com>

’Brik T., Norton; SC-Bar No:. 73860 .

D Mails enk norton@nelsonmullms com

Tara C.. Sulhvan, SC Bai:No. 79806

- B-Mail: tara. sulhvau@nelsonnmllms com

1320 Main; Street / 17¢th Floor.. .
Post Office Box 11070 (29211-1070)
Columbig, SC 29201f

(803) 799~2000

Attornieys for DMC Bililders Co.  Tic. -

11
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CERTIFICATE OF SERVICE
I, the undemgned of the: law officés: of; Nelson: Mulhns Riley &

Scatboroujglij, LLP; attorneys for Dgfgnglant, .DDC Construction; do: hcreby:c’éi’“cifyz that fI-

have scrved all counsel in this“action with a copy .of the::document(s); hereinbelow

specified;
=
D.acument(S)'» =
=8
DMC Buﬂde1s Co., Inc.'s Answer to Third Amended’ Compféint >
o
3
Iustm O'Toole Lucey, Esquiie. Stmlmg G. Davies, Esqune :

Stephanie D. Drawdy, Esquire.
Tustin O'Toole Lucey, P:A.
Post Office Box 806

Mt. Pleasant, SC 29465-0806
jlucey@lucey-law: comy
,,sdmwdy@luccy—law com

(Attorneys for Plzz'iiztiffs),

N. Ward Lambert, Esquire
Harper, Lambert & Browi; P.A.
Post Office Box 908

Greenville, SC: 29602
_wlambert@hlblegal.com.

(Attorneys for Tindall Corporation)

Chnstopher Adams, Esquue
Collins & Lacy, Pi C.

1330 Lady Strect;.6th Floor
Columbia, SC20201  °
cadams@coﬂmsandlacy com

(Attorneys for HGE Cornsuliiig)

+ Jason A. Piftman, Esqune : ,I, e
McAngus Goudelock & Courie, &51(% .
Post Office Box. 12519: - '
_ Columbia, SC 29211
“sdavies@mgclaw:com:

A

Jason.pittman@mgclaw.com . . -

(Attorneys for Century Fire Protection)

Christina ‘A’ Bisset,. Esqulre

McAngus Goudelock & Courie, LLC
2411 North Qak Streef;
Myrtle Beach, SC29577-3 173
‘Christina. blssetngclaw com’

uite 401

(Ea,u_l,t_less Hardware; individually and

d/b/a Pamex Inc.):

Michael B. T, Wilkes; Esquf\ii;g'

- Bllen S. Cheek;, Esquire -
Wilkes Law Flrm P.A.
127 Dunbar. Strcet Suite 200 -
‘Spartanburg, SC 29306

mwilkes@wilkeslaw.com

echeck@wilkeslaw.com

(Attorneys for Sinclair & Associatésy

r
v
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Paul E. Sperry, Esqmre
* Tylet P: Winton, Esqulrc A
Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401
psperry@cﬂflockbopelanﬁ.‘cor‘n
twinton@carlockcopeland . com,

(Attorneys. for The Clerkley/Watkins:
Group, LP)

E. Glenn Elliott, Esquire

Aiken, Bridges, Elliott, Tylér, &
Saleeby, PA.’

181 East Evans Street, Suite. 409

:' . Tlorence, South Carolina 29506

‘ee@aikenbridges.com

(Aitoriieys for 31-W Iisulation-Co. Inc.)

‘D. Andrew Willjams, Esquire

\V . Joshua D:. Shaw, Esquire:

‘Ken Catter, Esquire
“Turner Padget Graham, and Laney P A

1901 Main Street, 17tk Floor
‘Columbiz, SC 29201
dwﬂhams@tumm padget.com:
aldshaw@turnerpadget com,
:KCa1ter@'I‘m nchadget coni

(Attorneys fm Geo-Systems Design. &
Testing. Inc.).

Johri:Moylan, Esquire:
, "Tally Parham’ Casey, EquII‘C
“Wyche; PiA. ‘

801 Gervais Street;. Suite B:
Columbia,: SC*29201.
jmoylan@wyche.com:
: tpazham@WVche com’

(Southem Equzpment Company, Inc d/b/a
Ready Mixed Concrete Company. ):

Karl S. Brelimer, Esquire.

" Brown & Brehmer

Post Office Box*7966;

. Columbia, SC 29202

Jearl., breﬁihéf@brOWﬁéﬁdﬁréhiﬁér, com;

(Attomeys for Bat[ey Electl tc Company,e,

LLC)

Steve.M..Pharr, Esquire:
‘Phiart Lawi; PLLC’

8 W Third St # 600"
Winston-Salem, NC 27101

' spharr@pharrlaw com',

~ (Attorneys for Alenco Inc. D/B/A: Ply

Gem Window. Group)

Frankhn J: Slmth Jr., Esquire-
Richardson, Plowden, Carperter &.
Robinson; P.A:

1900 Barnwell Sireet

Columbia, SC/29201
fsnnth@rpcrlaw com:

(Attorneys for SCA Engineers, Inc:)

Tobias G. Watd, Tt
Tobias, G. Waid, PA.
P.O. Box 6138
Coluinbia, SC: 29260 -
tw@tobywardlaw.com

Attorriey for AAA'Accurate Plimbing:

:.(éIdIzn‘,.D.Oé‘}#Z) ‘

S: Markey Stubbs, Esqune
Baker; Ravenel & Bender, L.L.P:.
3710 Landmark -Dr. .

Colnibia, SC29204
mstubbs@brblegal.comy

(Attorney for Ti ime Warier)
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- Chris Majure, Esquire.
Ryan Oates;, Esquxre
- Brent,Boyd, Esqiire
* Murphy & Grantland, P.A:
Post Office Box 6648
Columbia;, SC 29260
. ',cma]uxe@murphygranﬂand com:
‘bboyd@murphygraritland.com o
(Attorneys for Maintenance Builders
- Supply, Lid.)

Josh Bennett, Esquire

Geoff Osborn, Esquire.

Wendy Byars, Esquite

‘Rogers Townsend & Thomas, PC

. Post Office Box-100200

_‘Colurubia, South: Carolina:29202:3200
- Josh.bennett@rtt-law:comy |

© Geoff.osborn@stt-1aw.com
Wendy.byar's’@r‘tti‘lé’\”ﬁi.cﬁﬁi

(Attorneys for HCM Utah; LLC, \
“improperly named as Best Mdsomy and’

its successor in interest; OldCastleAPG.
and Headwiter: s, Int; d/b/a Best Masonr y)

J ohn-Deyhn,‘Jr‘,»

Post Office- Box 10387
Greenville, SC 29603
John.devlin@devlinparkinson.com

Wtozfﬂeys;fazf T&M Concrete)

Herbert W, Louthian; Esquire

Louthian Law Fi itm,PA
1116 Blanding Street, Suite 300:
Columbia, SC 29201

3hérb@louﬂﬁarﬂaw com

‘(Attm neys for Loveless: Commel cml
Contricting, bic.)

Brian €:.Gambrell, Esquire
Lovie Brooks, Esquite: ,
Helms & Greene; LLC .
1122 Lady Street; Suite 1025

Columbia, SC 29201

(Attorneys for Southivest Iroiworks)

‘Martk S. Barrow, Esquire

Christy E..Mahon, Esquire
Sweeny,;, Wingate & Barrow, PA.
P, 0,'Box.12129 -

Columbia, SC 29211
cem@swblaw.com

(Attorneys for Clterokee; Inc)

September >/, 2014

Liga S. Shumpert’
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STATE OF SOUTH CAROLINA " IN'THE COURT OF COMMON PLEAS
; FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OERICHLAND

: . -CASE NO. 2012-CP-40-8512.

The Gites At Williams-Brice- Condominium,
Association And Katharine Swinson,
individually, and on behalf of all othe1s

* similarly situated, ‘

Plaintiffs, : .

‘ DMC DEVELOPERS I, LTD.'S

_ ANSWER TO THIRD AMENDED
— C()MPLAINT‘ ‘

V8.

g

\,z R
%
t]

DDC: Construction, Inc.; Kapasi Glass' Mart,
Tiic.’ DMC Consolidated, Inc.; DMC Builders;
Co: Inc individually and d/b/a The Dinerstein
Companies; DC Developers ~ Coliifibia
Condos, Tnc.: Columbia Condos, LP; DMC -
Developers I, Ltd.; 31-W Insulation -
Company,. Tc.; Assocxated Concrete.
Contractors, Inc Bailey Electric Company,

" LLC; C&B. Ut111t1es LP; Carolina Floor .
Systems, Inc.; Century Fire Protection,/ELC;
Cherokee Inc.; Coronado Stucco, LP; Cross
Plains Custom Tile, Inc.; Lowry Construction
" & Framing Inc.; LTB Constructlon Inc.;
Martin Morales 11 Painting & Drywall, LLC
Metal Conistruction Materials, Inc:; Southwest
Troniwoiks, Inc.; The- Clerldey/Watans Group,
LP; Tindall Corporauon, Triad Pest Control,

+ Inc.; Wyman Acoustics LLC; Alenco Holding
Corporatmn, Alenco Window, GA,; LLC, New
Alenco Window,.Ltd.; AWC Holdmg
Company; Crosby Wmdow, Tnc., f/k/a/
Action WinDoor Technology, Inc.; Geo-

* Systeins Design & Testing, Inc,; HGE
Consulting, Inc.; Maintenance Buﬂders Supply,.
Ltd.; SCA Engmeerq Inc.; Sinclair &
Associates, Inc,; Faultless Hardwcue
md1v1dua11y and d/b/a Pamex Inc.; T:& M-
Concrete, Tnic.; Loveless Commemal*
Contracting, Inc.; Economy Waterproofing,
Inc.; BMC West Corporatxon ‘Highway One
Constluctlon, Inc.i TT. Windows' LLC

(Non-Jury Trial Demanded) ¢ fn
x—:‘,:j

v . s . : ! e ’ N
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Dietrich Industries, Inc.; a/k/a Dietrich Metal
. Framing, Inc,, n/k/a: C1a1kwestem Dletrlch
Building Systems LLC: Best Masonry and its.
successorin interest, OldCastleAPG;,
Headwaters, Inc. d/b/a Best: Masonry,
Labrador Electric Company, Tnc:; AAA,
Accurate: Plumbing; Heating & A1r LLC, fikia..
AAA Accurate Plumbing Solutions. Divisiofi of
AAA Accurate Backflow: Testmg & Repair,
LLC; Time Warner Cable Southeast, LLCy,
Southern Eqmpment Company; Inc., d/bla
Ready Mixed Concrete. Coiripaity, and John.
Doe #1-10:

Defendants.

NN NN NN S S N

DMC Developers I, Tid. ("DMC. Developers! or i‘beféﬁdam"")' answers: the: Third'
Amended Corplaitit éif‘nl’:laiﬁtivffs;“’;lfhe' ‘Gates iai;tf' Willjams;Bxise Condominium Assogiation and
Iqa}harme Swmson ;na;;;idually, afid on behalf of all othés similarly sitwated (‘*“Pléinﬁi?f;"j , ag’
 follows: | | (
1. ‘“Bach. and every aﬁégaﬁdns of the Plainfiffs' Third Ameéded icomp@ét ngi
. 'spemﬁcally admitted herein.is expressly demed o

2, Defendam isinot subjcct o ]uusdlctlon of thls Court, snd expressly reserves:and’
refises 1;0"_\{»{@1}16 any @rgumsnmf«‘xelated té'l,ack of "Jmisdu:tlon‘ and’ proper. seivice. Plaintiffs'
'"clziims ag’zﬁﬁst‘ 'Defendfzaint:tihcrqfqrs"Shoyld be disnlissed pursuant to SC R. Civ,.‘ P.. 12(b)(2),
12(b)(4). and 12(b)(5), -and’ further «‘r‘éspdi;sés below a‘ré ‘made solely -out of. an ;éﬁundance/ of
‘caution, expxessly reserving and refosing to walve any defenises as'to Junsdzctmn ot service,

3. Defcndant denics that Plaintitfs are entltled to a jury | trlal and - deﬁmds a bench

e

trial.
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FOR A FIRST- DEFENSE AND BY. WAY OF ANSWER
" (As to Partiés and Jurisdictional Stateient)

4, . Defendant admits the allegatlons 1in. Pa1ag1aphs L2, 3 and 4.

S8 Paragraphs_5. 4nd 6 coiitain legal conclusmns ‘which : do not requife:a IeSponse,

~* To the extent a response is: reqmred ‘the.allegations are demed

6. Defendant is7without. information sufﬁc1ent to adm1t or dehy - the allegations in

. Paragraphs 7 through 9-and therefore denies Saine anid gdém:m‘ds{\,stﬂct.,proof;ﬂiereqf,-

A  Defendant admits: fhcéllegationsv’in Paragra;)hé» 10 and 11.

8. “Inm answermg Paragl aph. 12 Defendant admits only that DMC ‘Builders Coq, Inc

.isa corporatlon organized and existing’ under the laws of Texas Defendant denies that it does

business #s‘thie Dirétstein: Compames as alleged

9. Amwermg Pa1agraph 13,. Defendant admfcs that DC Developers Columbla

*'-Condo(s_”, Tne. isa Texas Corﬁporat;onand@he: General partnep:of Colimbia Condos, LP.

100 ¢ D”éfend’énf“deni‘esi?ij‘;ﬁe’ allegations of Paragraph 14 in that Colngnbla Condos, LP
isa lim,iﬁted partnetship and not a corporation. o
11. | "Defeiidant. admits; on information and belief; tlle allegations of ?afdgrdPh,lS.
- 12, - Defendant.denies the allegations of Pafagfai)lise 16 thirough 20.
13. ‘.Defendhn“t'; is .Withonit,;«janrr‘natiqn,-V,sliffléient to :admit’ or. deny tlie allegations in
Paragraphs 21 throtigh 59 and?tﬁerefbre denies same’ and demands strict proof thereof.

c 14. Defendant is-without kuowledge sufficient:to:form’ a:belief as to’ the truth of the

+ allegations of Paragraphs 60 and 61 -and:denies; the;same:

-15. - The allegatioris: of Paragrapli 62 tequire no response. - To the extent a 1€sponse:

is required, the allegations are denied.

@
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-+16." -In answering” Paragraph 63, Defendant denies ‘it is -subject to this. Court's

Jjurisdiction. Defendant is"'wiﬂlout‘s'ufﬁéiént’ knowledge ot information to aflmitgorfdtegy‘ that
i . . the other'Defendants aresﬁ}jje,c;’t’fb ﬂw-"Court"s .jurisdiction, and't}iiié,, deiiies the same:,
4 - (Asto Factual Allegatums)

Rt A Dcfendant admits. the d]legamons in Pamgraph 64 on. mformaﬂon and behef

18.. Defendant demcs the allegdtlons n Paragraphs 65 through 68 as thcy relate to it,

and’ 9pec1f1cally demcs the exisfence of and :cesponsﬂnhty for any alleged def101enc1cs and/m
. faﬂed repair attcmpt,s.‘ |
19, The dllegations. of Pafagrapﬁ“s 69 call for a legal conclusion fo, which no

fré’spoﬁse is required.~ However, .g~ig"the utmost Eaution;,, Defendant specifically denies the:
. allegations set-forth therein: | | ”

" .20. ’.,D’e“fvepga?t;;;qpmgg the allegations in Parag“rapﬁs‘?i?i”oi tifough 74. Answering
j:ffnﬂi"er‘,;éléments of Paragraphs 70 throqg’ﬁ 74 calls for a.lggalfcc;il‘cl;'lsmn\;o which 1o résponse
is ;@quired. To the extenta rés‘ﬁéﬁsé'ié;fequired,hthé aﬁ_ég&ﬁoﬁs are deniec;.

{(As to_Clés;s Action Allegations) .

21, Defendant denie& the allégations in Pa&:a‘graiph‘s ;’?SK'thfcugh 84 as they relate to it;

\

. and opposes the certxﬁcatmn ofa. class in this. matte1 Answenng further, Defendant statés that

Plamtiffq and. ail putanve class membels have wawcd their ught to pmcecd agva class in thlS

lilatter

I

“(As to Estoppel f1 om I’leadmg and Tollmg of Apphcable Statute-of. antatmns)
22: Defendant demes 1he alIeganns m Paiagraphs 85 through 89 and opposcs all

relief sought therein.
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o FOR A FIRST CAUSE OF ACTION
veani, (Negligence/Gross Negligence as to All Defendants) - -

Db v blno28t L Answering ?ﬁl‘&g;‘%}?ﬁ'i:ﬁ(g}f, Defendant iricorporates by reférenice the preceding
it g iPar'a}gi“aphé of its Answér asif répeatéd'veibathn terein. | |

MG A w'! 3"24;*“'!v’I‘he‘ralieghtiéns<i£:'a1?a1{argiiaph’951 v~ca11 for:a légé\il‘wéonc‘l‘uﬁdﬁ.to;vhic,h‘ 116 response; ’
SRR IS T 1) 1‘equ1red Howevers. in the utmogt caution, Defendant demes ‘the! allﬁgatmnsl of Pmagraph 91

and: dcg‘xgnds strict proef thiereof.

3
s,

By 2500 n:]’),éféﬁdzgnt,ﬂggias;the, allggations in Paragraph§ 92 through 94 as'theyrelate to it,

ir 4} soincluding all subparts thereof, and opposes:all relief soight therein! .. .. -

FOR A SECOND CAUSE OF ACTION -
(Breach of Wartaity as to all Defendants)

BT 7 H Answermg Pa.ragraph»,% Defendant mwrpmates by refemnce fhie preceding
© et ogr Paragraphs of 1ts Answer as if" rcpcated vclbatlm herein.

i 27 W Parag;taphs 96. ands Wi f:ontam legal conclusxons whlch xeqmre no rcsponse

£ sHowever; STH the utmiostcaution: Defendant demes the allegamons of these fParagraphs and

demands strict:proof theleof

R TeI <-2 'Dcfendant ‘denies that it issued any wauanty on. The Gates express or unphed )

T R TR FOR A THIRD CAUSE OF ACTION
v L (Stm:t L:ablhtyfm Tort:'S:C.: Code.Ann. § 15-73-10 et seq. as to Manufachumg and/or
! g Supplier Defendants)

~:29:- = Ah§wering: Paragraph’101, Defendantinc;ol‘goratcs by rcferencé the’ preceding

.. - Paragraphs of ifs Answer as‘if repedted vérbatim herein.
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.30, The allegatlons in Pa1ag1aphs 102 through 114 are not dlrected at ﬂus?

Defendant, and -therefore, no. response; is ‘required. To the extent a response is 1cqu1red

Defendant is. without ‘information sufﬁc’iéﬁt to ddmit.or deény the,_allegamgms,sand therefore , -

oo g

31., Defendait.dénies that ' Plaintiffs. are entitled: to-any:.of the: relief;sought - the - -
'WHEREFORE clauge against. 1t ' I R E N

FOR A SECOND DEFENSE

‘532.5 P]amtxffs Thlrd Amended Complamt falls ‘to’ ‘state’ a clalm agamst Defendant

" dismissed- against this.Defendant pmsuant to South Carolina Riile- of Civil PlOCBdUIG 12(b)(6)

" FOR A THIRD DEFENSE T
33.  Plaintiffs' -claims may be barfed as & rcsult of thelr failire ,,to take such
reasoriablé actiofis as; necessaly to mmgdte the1r damages as requned by South Carolma laW

FOR A FOURTH DEFENSF

34.  Plaintiffs' claims. against Defendant are baned -in whole of i palt by the.
doctrine of equitable estoppel.

FOR A FIFTH DEFENSE

35 Defendant assert.that Plaintiffs' damages if any,.. weze ;ot due te 0; causcd by
any-act, ot orission on the parf of this Defendaﬁt but- were ’i:ather‘f dité to. éx‘idf c‘zu‘lsed by“;the '
: conmbutmg, concumng, mtewenmg anid/or supersedmg fault, acts or omlsswns of a person or-
“persons over whom Defendant had bo éofitrol. Defendant pleads sueh conduct Of ethels as- a;

‘complet’e ‘defense.to ;alliclaims in this action.
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36.

FOR A-SIXTH DEFENSE

Defendanit asserts that Plaintiffs' claims agatnst it may be barred by. the dcfenses

" of laches, mxstake pleemptmn release, ‘waiver, r'luhcauen cstoppel “‘unclean hdnds, statute

of linitatiors and/ot any- other defense that may be: avaﬁable upon discovery’ of. addmonal \

information during the. pendency of thlS acuon

37

FOR A SEVENTH DEFENSE

‘Plaintiff is not entitled. to an.award of ‘punitive' damages because such damages .

violate ‘the Fifth and Fourteenth Amendinents of the United States Constitution and’ Axticle I,

Section 3 of thie South Carolitia-Constitution in that:

-5

38,

the ]lldlClaly ] ablhty to correct a punitive: dmage award at.the. appe]late Tevel

only upon a- finding of -passion, prejudlce or caprieé is: incornisistent  with :due-

process guaraniees;

any. awald of punmve clamagee serving a. compensatory function is mconsmtent
with due’ ‘proCess guarantegs; . : “

to the exterit an award of punmve damages is excessive, such award. vmlates due’

process guarantees

the Jury s unfettered power toaward. puaitive: damages i sany amount it chooses.
is ‘wholly- devoid of meanmgful Standaids: and 1§ inconsistent, ‘with due process. ,

guarantees; . . -

" even if. it could be .argued that a standard governing mlposmon of pl]IllthG

damages exists, the standard i is void for vagueness; and

the: Plamtlffs clanns for pumtlve damages ‘violates the Dué Proccss Clause. and
the Equal Protection Clause of:the Eotittéenth. Atiendigent of the United ‘States

‘Constitiition and Afticlé I Section 3 of: the South Carolina ‘Constitution in-that
the amount of punitive damage is- based upon the weéalth and status of
Defendant A

FOR AN EIGHTH DEFENSE

With respect to Plaintiffs' cliim for punitivedamages, Deféndant incorporates

by reference: any, and all stamites of limitations regarding the determination ‘and/or

" :
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“17% -« venforceability: of puritive damiage ‘awirds which, arose i the decisions of BMW -of North

. . Amiericd. v. Gore; 517 U.S. 559 (1996), Cooper Industries;. -Inc. V. Leatherman Tool ‘Group,
. Inc:, 532 U.S. 424.(2001); aid.State: Farm Mutual Au.torzzolé'ile:: Ins. Co. v: Campbell, 538 U.S.
408 (2003). - .

FOR A NINTH DEFENSE,

.+ 39;°  Defendant would-show' it ‘was’ not: the ‘sellef of the condominium ,uni'tsfqr—. the
J-« vdeveloper ofthe project and. fherefore Plaintiffs may not Tecover. on warranty Hiof .Ca.
- ;- Defendant be Tiablé for-any claims of individual unit owiiers. L

YOR A TENTH DEFENSE - -

+ 40 - - Plaintiffs! claiins:should be disriissed for failuire to namme indispensable parties:

FOR AN ELEVENTH DEFENSE -

41;° Defendant incorpofates b}g‘:‘i‘éfei*énééf any ‘affirmative defénse raised by any other.

‘Defendant in this action.

FOR A TWELFTH DEFENSE

42, To the -extent Plaintiffs' -allegations based, on .fcémtjgpga and wartanty. are

. . applicable in this casé, they bai Plaintiffs" negligexice claiins. .

¥OM A THIRTIENTI DEFENSE
- 43, .Defendanit Would show: that th‘é‘ alleged. ,cia'ss;j ficirbers did not fhaé?e.~any
-« relationship with Defendant noris there :any-typicality or commonality- a§ i“é]afegi to: ﬁle' action
*or acts of iDeféﬁdaﬁg; ;éridﬁt:hus,\jf),eféndaﬁt{ is'not a proper party in any alleged class action.

FOR' A FOURTEENTH DEFENSE-

44, ;Defeﬁgiaht, ‘Woﬁld show ‘that it was 'n‘o’t‘,: involved in the ’désigg, development,
. cox_gsﬁrugﬁ@ or sale of The Ggi'te}é Project-and all claims.a$ to it should be. denied..

8
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FOR A FIFTEENTH DEFENSE -
- o . e o - P . - - v\ P
o oo A5y i Plaintiffs! ‘¢laims shoild:be.dismissed because ofidisclaimers:and other defenses

2 spec1f1ca11y p10v1ded in'the Master:Deed or-other contrac,tudl apreémedis.. -. A

" FOR A SIXTEENTH DEFENSE

S s A6 .:'.:j;;_Dic;:fqndani has. not:-had-an ,o'p‘povrfunvity to conduct a sufficient iﬁi}ésgigaﬁoﬁ: or t6

.+ engage: i adeqiiate. idiscovery touching ‘on’ the: circliftistances’ of “the - Plaintiffs' “allegations.
:Defendarit‘-:mfend‘s t'(')z:;éét.jj’r'brl‘r’i“pﬂynt‘d;ﬂi‘nfoi'ml itself as to the ‘pétﬁﬂeht"i‘fﬁéts -and pievailing

.....

... Third ‘Amended ‘Complai‘nt.,,'a;fd.ﬂhe‘r“eﬁyi :‘giVes, ‘fiotice: of its. intent 10- asscrft_’any' further .
v o affirmative defenses that this-fnformation- gathering process. may indicate i8 supported by fact

. .. and-law. ‘Déferidant thus' expressly asserts -each of the defenses requned by'S.C. R Civ: P 8;

» and reserves its: 11ght to:amhend this Answer to asseit fuirther: allsganons in suppoxt of any: such

defenses as required by- thc‘ Rules of Civil Procedure:,

FOR A SEVENTEENTH DEFENSE
o 47. Defendant would.show that it did nof take part:in tﬁq construction, of this Project
:» T.nor.was itj;ﬁi;:é}l_géiﬁé a buildef i thie. State ‘of'Sbuth _Carollmév.‘:.and theréfore is-not/ liable for’any
alleged deﬂficienfcies““in“the "qqnst;'uctipn; |

'FOR A EIGHTEENTH DEFENSE

-*48. .-Defendant would: show. that: jts interests are-diverse from, and. dissimilar to, the.

“on initerests of the alleged developer; desigher and contractor and- denics DMC Developers s, or

: - should be considered, amalgamated Wwith any othet Defendant in this miatter.

e L - 'FOR A NINETEENTH DEFENSE

. 49, ~Defendant denies it has ever done. busiiiess as "The Dinerstein Companies" and.

9
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+ b o 4 s stich any such reférence should be dismissed as to it..

y et ene
3 " E
P A B

-FOR A TWENTIETH DEFENSE, .-

v {50, . “Plaintiffs: have: failed torcomply with. the;terms and .conditions -iéf:‘{[v‘_hgzi Sonith

RN 32§40~39~8,£6‘,«.%fﬂlel’(?fgl‘eé‘:mamﬁffs!‘.,éiéilllS}shoﬂld\'bé dismissed or:are; subject to being. stayed. -

[ R S N s
e T T Tl

-~ FORA TWENTY-FIRST.DEFENSE . ¢+ it

© 51. " Plaintiffs have waived their right to ajurystrial 49 5 s o e L

FOR A TWENTY-SECOND:DEFENSE 7 ¢ » . -
SV Pfaﬁiﬁffé ‘and all sputative class members have ‘waived:their fight fo proceed

under a class action-modé of trial..

FOR A TWENTY-THIRD DEFENSE, ¢

:53. . Defendant is éntitled. to:4 set:off for. an§" artounts ‘recovered- related: to the

-+ . alléged construction defects at issue from any othiex source by Plaiftiffs, %,

" Defendant prays. that the, Third Amended Complaint be dismissed yvitfl;prejud‘_igé and for-such

- . othei‘and further relief as this Honorable Court may deern just ‘4iid proper: N

'FOR A TWENTY-FOURTH DEFENSE =% -

54, - Defendaitt is entitled fo.an allocation of Fault:as to cack caiise ‘of agtion-and.each

element of damage claimed by Plafitiffs. - TR R B S

.+ WHEREFORE; having: fully-dnswered. the: Third:'Ameﬁdga“ Complairt-of the Plaintiffs,

v

. . . L. .
e bl o b TR TN
Mt ST Wt PSP R

L%

 SIGNATURE PAGE ATTACHED.
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[LE’ /:& SZARBOROUGH LLP

howard vandme@nelsonmullms comy; F»

Norton SC BarNo. 73860 -

. B-Mail erik, qorton@nelsonmallifis.com, , . ... .., 1 .

Tafa-C. Sillivat, SC Bar No. 79806 L h

E-Mail: tara: sullwan@nelsonmulhns comi . o L

1320 Main Stieet / 17¢h Bloor™ ~ F ¢ “
- Post Office Box.11070-(29211- 1070)

Coluriibia, SC: 29201 %

(803) 799-2000

A A chDm(, III’ SC Bar.No. 009818
1 : e
Erl

At’toi‘neys:afor‘_DMC;)De\_'e,lgpqug;\LéLt(_i:
Columbia, South Carolina ~ « - ‘ o

_ September &, 2014,
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‘CERTIFICATE OF SERVICE

L the undersigned, of the law officés ‘of Nélson Mulling Riley &

‘Scarborough LLP, 'attornpys, for Defendant, DDC Con‘sf,tru_cti,on; do hereby certify that I

have served all counsel i this action with @.‘copy of the ‘document(s) hereinbelow

specified;
‘Document(s):

DMC ,ﬁé\'zeiopefsi LTD.'s Answer to Third Amended Comiplaint 2,

Justin O Toole Lucey, Esquue .
. StephameD Drawdy, ‘Esquire
Justin:O'Toole Lucey, P.A.
Post Offlce Box 806 ;
jlucey@lucey Iaw com
sdrawdy@lucey-law.com

(Attorrieys for Plaintiffs)

N. Ward Lambert;: Esquire
‘Harper, Lambért & Brown, R:A.
Post Office:Box 908
“Greenville, SC 29602
wlambert@hlblegal.com

\(Attom‘eys‘fq‘r"Ti;;dqll40011;alaﬁor; )

Chustophel ' Adams, Esqune
- Collins & Lacy; P: C.

- 1330 Lady Street, 6th Floor
Columbla, SC 29201
cadams@collinsandlacy:com

x(Attomeysfbf‘{HGE Cdiis‘iiiﬁfig)‘

Post Office Box 125 19

" Columbia, SC 29211

" sdavies@mgclaw.com.
Jason.pittman@rmgclaw.com.,

Stetling G. Davies, Esquire
Jason A, Pittman; Esquire
McAngus Goudelock & Courie;;

(Aitorneys for Century Fire Protection)

Christina. A. Bisset, Esqun?e
McAngus Goudelock & Cotrie;, LLC
2411 North Oak Street, Suife 401
Myltle Beach, . SC 29577—3173
‘Christina. bxssct@mgclaw com.

(Faultless IIar(lwate mdzvzdually and
d/bla Pamex Inc.),

Michael B.. T Wilkes, Esquire-
Ellen S. Cheek, Esqmre

Wilkes Law Flrm, P.A

w127 Dunbzu Strcct Sulte 200

fmwxlkes@wﬂkeslaw coi

echeck@wilkeslaw.coni

(Attorneys for Sinclair& Associates)
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Paul E.. Sperry, Esquire

Tyler P. Winton, Esquire
‘Carlock,, Copeland & Stair, LLP
40 Callioun Street, Suite 400.
Cliarleston, SC. 29401

Spsperry@barlockcopeland.cofn
* “twinton@carlockcopeland.com

(Attorneys for The CIerkley/Watkms
Group, LP)

 E. Glcnn ]illiott Esquire
Aiken, Bridges, Elliott, Tyler; &

Saleeby, PA. - o
181 Bast Evans Street, Suite 409

"Florence; South Carolina 29506
,ege@alkcnbrldges éom

(Atzfomeys for 31=W-Iiisulation Co. ‘Inc )’

D. And‘rew'Wﬂhar\nts,,Esquue
Joshua'D. Shaw, Esquire

Ken Carter; Esquire

‘Turner Padget Graham aiid Laney P-.A:.

1901 ‘Main Street, 17th Floor.

‘Columbia; SC29201
dwilliams@tutnerpadgét:com.

dshaw@turnerpadget.com-

KCarter@TurnerPadget.com

‘(Attor 1ieys for. Geo—Systems Destgn &
Testmg Inc. )

- John Moylan Esqune
‘Tally Patham Casey, Esquire
‘Wiyche, P.A.

801 Gervais.Street, Suite B
Columbia, SC: 29201
1movlan@wvche com
tpalham@wvche com

(Southern: Equzpment Company, Inc: d/b/a
Ready, szed Corcy ete Company ) o

Karl S. Brehmer, Esquire”
Brown & Bxehmer

Post Officé Box 7966
Columbia, SC 29202

karl brehmer@blownandbrehmex comy .

(Attomeys Jor Batley Eléétric. Conmpany,

.LLC)

Steve M., Pharr, Esquire
Pharr. Law PLLC

8 W Third St # 600
Winston-Salem, NC 27101

Sspharr@phartlaw. com

(Attomeys’ Jfor Aleiico Inc. D/B/A Ply
Gem Window Group)

‘Franklin T, Snith, Ji. , Bsquire
‘Richardson; Plowden, Caxpenter &
ﬂRobmson P:A-

1900 Barniwell Street
Columbia,SC29201

fsmith@rperlaw:com

(Attorrieys for SCA Engineers; Inc.) .

Tobias G. Ward, Jr..
Tobias G. Ward, PA.
P: O. Box6138:
Columbia;-SC 29260
tw@tobywardlaw.com

. Afiorrey for AAAAccurate Plumbing:
- (Johrn Doe #2)

S. Markey Stubbs Esquire
Baker;, ‘Ravenel & ‘Bender, .LLE.
3710 Landmar_kDr

Columbia, SC'29204
pistubbs@biblégal . com.

(Attorney for: Time Warner)
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" Chris Majure; Esquire

¢ Ryan Oates, Esquire

Brent Boyd, Esquite :

:Mquhy & Grantland, P.A,

Post Office Box 6648’
Columbia, SC 29260,

cmiafire@ihirphygrantland: com.

‘ bb()yd@mu'rbhy graﬁﬂaild ‘com

.....

‘Geoff Osbom Esqulrc
Wendy Byars, Esquire

Rogers Townsend & Tliomas, PC

* . Post Office Box 100200

‘Columbia, South: Carolina 29202-3200"
Josh; bennstt@sti-lav. com,

‘Geoff.osborni@rtt-law. ot

Wendy byars@rtt—law com

(Atto;"‘iieys Jor HCAI Utah, I LC

Herberl W. Louthian, Esquire
Louthian Law Firin, PA

1116 Blanding Street, Su1te 300
Columbia, SC29201 -

herb@ Iouihiap;awtcg»in

(Attoz 1néys for Loveless- Cominercial

Conty, acting, Inc, J

Brian.C. Gambxell Esquire
Lovic. Brooks, Esquire.

Helms & Greene; LLC

1122 Lady Street, Suite 1025:
Columbia, SC 29201 '

Matk S. Barrow, Esquire
Christy E: Mahon, Esquire:
Sweeny, ngate & Barrow, P.A. ¥

Improperly named as'Best Masonry and . P- 0. Box 12129
iy successor i interest, OldCastleAPG Columbla, 8C 29211
and IIea(lwata 85 Inc. d/b/a Best Misonr 5). «cem@swblaw com.

: ;TohnDovhn Ir.,

-Post Office’ Box 103 87
Gxeenvﬂle SC 29603 :
John. devhnodevhnparkmson com

(Attorneys for T&M Concrete)

Septembet

,2014

(Attorneys for }C:‘ltcrq,i{ge, Inc.)

(Attorieys for-Southwest Troriviorks):

w4, \(fﬁ%/f@/f

Tists. Shumpert
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* STATE OF SOUTH CAROLINA - ° . IN THE COURT OF COMMON PLEAS
L e ‘FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND: | L

S CASE NO. 2012-CP:40-8512:

‘The Gates At Wllhams-Brlce ‘Condominiumi
Assomahon And Xatfiatine Swmson,
individually, and on behalf of all ‘others
smular]y sitnated;

Plaintiffs,

DMC CONSOLIDATED, INC S

ANSWER TO THIRD AMENDED
 COMPLAINT
(Non-Jury Trial Demanded)

V8.

DDC: Consuuctlon, Inc Kapau Glass Mart,
Inc.;:DMC Consohdated Inc.; DMC Bullders,
Co.. lnc md1v1dually and d/b/a The Dingistein
C‘o‘mp‘ames 5 DC Developers, ~ Columbia.
‘Condos, Inc.; Columbia Condos; LP; DMC
Deyelopers I, Ltd.; 31-W Insulation
Company, Inc.; Assomated Concrete
Contractors Inc Baﬂey Electric: Company,
LLC C&B Ut111t1es LP Carohna Floor

-
C‘J'\
Y
<Y
(B4
v )
K
(3: 0
=

Cherokee Inc Coronado Stucco LP CIOSS
"Plains: Custom Tlle ‘Inc.; Lowry-Construction -
& Flammg Inc.; LTB Consuuctlon Inc
‘Martin Morales Jr: Pamtmg & Drywall, LLC
‘Metal Construction Materials; Inuc.; Southwest
Trenworks, Inc.; The Clelkley/Wathns Gtoup,
LP; Tindall Corporatmn Triad Pest Control,
\Inc “Wyman: Acoustics LLC; Alenco. Holdmg
" Corporation,; Alenco Window: GA, LLC, New
Alerico Window, Ltd.; AWC. Holdmg
Company;. Crosby Wmdow Inc., f/klal
Action WinDoor Technology; ] Inc Geo-
Systems Design & Testmg, Inc.; HGE
Consulting, Inc.; Maintenance Bullders Supply,
Ltd.; SCA Eng1nee1s Inc,; Sinclair &
Assomates Inc.; Faultless HardWare,
mdlvidually dnd d/bfa Pamex Inc.; T & M
Concrete, Inc.; Loveless Commercml
Contracting, Inc ; Ecotiomy Waterproofmg,
Inc.; BMC West Corporatlon nghway One
Constructlon Iné.; T.1. Windows LLC;
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)
)
)
)
)
)
; )
. AAA Acc,urate Plumbmg Solutxons D1v1smn of Yoo A
AAA Accurate Backflow ’I‘estmg & Repair, ) PR
)
)
)
)
)
)

%

Dietrich Industries, Inc.; a/l/a ‘Dietrich Metal
Framing, Iuc., n/k/a Clarkwestem Dietrich

Building Systems LLC; Best Masonry and its

successor in interest,OldCastleAPG:

.Headwaters, Inc.. d/b/d Best: MdbOIlI‘y,

Labradm Electnc Company, Inc AAA

LLC; Time Warner Cable Southeast; LI:C;:
Southern Equlpment Company, Inc,, d/b/a-
Ready Mixed Concrete Company, and Johin
Doe #1-10.

‘Defedidarits.

PR

- “Amended. Commiplaint of Plaintiffs:The: Gates at Williams-Brice Condominium Association and,

Katharine Swinson, individially; and 6n béhalf of all otheis similarly situatéd (‘Plaintiffs"), as

follows:

© ot 10 Bach and every- allegatlon of the Plamtlffs Thlrd Amended Complamt not‘

specifically- adnntted hel ein is exp1essly demed

2, % Defendant 15 not: stibject fo Juusdlcmon of thxs C.Ieurt[and exp1essly 1esemves :and

. refuses to: waive :any arguments related to lack. of Jmisdxctlon and proper §éfvice. Plaintiffs'
. clalms ‘against Defendam thelefore should ber dmmlssed pmsuant t0 S C R C1v P. 12(b)(2)
12(b)(4): and'. 12(b)(5) atid. fhither: rcsponses below are made solely out: of -an abutidance - of;
4 caution, expressly. reserving and 1efusmg to-waive any defenses as to jurisdiction o1 se1v1ce

T3, * Defendant denies. that Plamt_xffs;are entitled toia: me tijal and demands a bench:

trial.
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P

RN Paragraphs vl through 9 andstherefme demes same and demands strict Proof’ thereof

B VY ; %FOR A FIRST DEFENSE AND BY WAY. OF 'ANSW'E\R BRI
(As to Parties and Jurxsdrchonal Statement) T

’«'
‘ ae XY

Defendant adnnts the; allegatrons in Paragraphs fl. S 3 , -

R R 7 Defendant admits the: allegatrons in Paragraph 10

,+tw 8.+ vDefendant adnnts uhe allegations in Paragraph 11 but demes that DMC Builders;

Co.; Inc: drd business as’ the Dmerstem Compames ",

i g

Gy In answermga Paragraph 12 Defendant adrmts only that DMC Buﬂders Co Inc

. isa corporatron orgamzed and: ex1st1ng under the laws of Texas. Dcfendant demes thiat it does

‘business 4s the Dmerstem Compames as aIleged

2710, - "Answering ; Paragraph 13 Defendant adr’n’lts that DC Developels -Columbia

r.;.:_n-.

Condos Inc ‘152 Texas: C01 poratmn and the General partner of Columbra Condos, LP

L. Defendant denies:-the. alleganons of Paragraph 14 in Lhat Columhla Condos Lp

isa, hmlted partnelshrp and not a corporatlon

412 Defendant admlts .on-information and. behef the allegatrons of Paragr aph 15,

- 13. : Dégfendant denies.the allegatrons of Paragraphs 16 through 20

. 14. - Defendant is- wrthout mformatron sufﬁuent to adnnt or dcny the allcgauons in,

5 ..:Paragraphs 21 through 59 relative: to* the corporate status of the referenced entmes and

therefore denies ., same and dernands striet proof thereof. Howeve1 Defendant adrmts on .

. information .and-beliéf that-some may have provided labor and/or materials :foi The. Gates.

o
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et
I A

TR

LAPE

¢ Project: andi wete, .subconiractors or«:suppliers of 'DDC Construction, Tn¢:*7of its sub-

'-':::),;'. el 2

subbontrabtors'
2 E— »'«»(:‘

185, ' Defendant s withont knowledge sufﬁment to form a. bchef as to the tiuth of the

it allcgatxon% ‘of Paragraphs 60 and 61-and denies:the same. -

caig 16 - “The: allegations of- Pa:ragraph 62 reqmre no respdnse .‘To the extent a 1esponse |

is 1equn:ed the allegatwns are denied:

-~ - o 4 . e
......

PR A In ~answermg Paragraph 63, Dcfendant demes 1t is subject to ﬂus Court 8

jurxsdlc’non Defendant i$ thhout sﬁffment knowledge or mformatlon to admlt or deny that

.

vt the other Defendamsrale subject to the Court's Junsdlctmn dnd thus demes thc samc

{(Asto Factual Allegatlons)

§2

18.  Defendant admiis the aliegations in Paragraph: 64‘ on mformation,and‘ beliéf.

. 19. .. Defendant denies. the allcgatlons in Paragraphs 65 thlough 68 ds: thcy relate to it,

- ;and spemﬁcally demes the- exxstence of: and msponsmlhty f01 any alleged defmenc;es and/01

'failed repair attempts

20. The: allegations -of- Paragraphs . 69 call for a 1ega1 conclusmn to Whlbh o -
'fésp’oriéc is i:eq‘uired. ~"»Ir16weycr;‘.in:;ﬂ1;:‘ ut‘xr.xpst;caution, quegdant sgcclﬁqqlly* 'demcs the
allegations-set: fmth therein.

. i21.4 Defcndant -denies: the allegauona n. Paxagxaphs 70 through 4. . Answering

Vi »"r.fuﬁher clemcnts of Pal agraphs 70 thmugh 74 ¢alls for a legal condusmn to Wthh 00 Tesponse

4

Jis rcqulred To, the extent-a-response is required,’ the aliagatmns are demed

(As to Class Action Allegatmns)
A 22. ) Defendant denies:the .allegations in Palagraphs 75 ﬂnough 84 as thcy relate {o; 1tA

and opposes the ceruﬁcatlon ofa class in this matter.. Answermg furthex Dcfendant states that,

.
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edvs veaive ) Rlaintiffgiend: gllsputative gl\aésfihémhérs ha‘ve“wﬁiyedv:thfei\r’zﬁght“to’a proceed as:a class.in this
mattet. . S
TeSfee of Spidi-(ASito; Estoppél froxitPleading and Tolling of Apphtabie Slatute of: Lmntatmns)
Sy i : :J-z* 2350 Defendantidémes the: ;allbgations n Pamgtaphs 85 thtmigh 89 Iand opposes all -

1 rehef sought therem L B B ROt § ORI .
; y o PO - 'FOR A FIRST CAUSE OF. AC’EION: - SRR :wé:

o et 4B ’ie—.f"fmiw {& (Neghgence/(}ross .Negligence as to All Deiendants) e

| "«[‘,z\:**':'.;;s.?:::z:: "i-.”fi"’i\%‘f'ni.zﬂll'f‘; Ans‘wermg Paragraph -9(;}, Defendant mcor;;(;;:}ate; gy 1efeie;‘ ‘ewthe precedmg

iy ey 'Paragraphs of 1ts Answer as’ if repeated Veérbatim herem

R I TIA L

s 53 f.:.:é’ff ot tpnl28 The alleg,atiéns\»m (Patag;naph 91 call f01 2 Icgal conclusmn to: whlch no response

KA 'f"";l:.."?"ls 1equme¢ However; m’rthe utmaesk éh\mon Defenddnt demes the allegauons of Paragraph 91

@ $oLes . .
o L R ARNEA 4.

and demands strlct proof thereof.

.,.,.

s Wi rvan et 26400 ;Defendant\ tlemesmhe allegatlons in Palagl aphs 92 through 94 as vthey 1elate tolit,

e Ny

ES

Ly, : mnludmg 811 Subparts thereof and opposes all relief sought therein.
. ‘(\ ‘H'..‘“‘-. §

. [ AL IS S L ‘ "~ FOR A SECOND CAUSE OF ACTION -
Ao i g RO .(Breach of Warranty as to-all Defendants). R

Petoacit Y@ wAnsWering Paragraph:95, Defendant intorporates by referétice the’ preceding
¢ 4. ritParagraphs of its Answer as if repeated verbatim herein: ~' 7 %

% r.028: «iPdragraphs: 96° andi 97scontain’ legal conclusiehs which requiréino response.

demarids strictproof thereof! ' A CET e TR

e ondowhrepin 2000 (Defendant denies“ﬂiaﬁ;it:iésued'x,any»‘ warranty on. The Gates, expiess ‘or ;imp,lied’,’

Cenis U and )f;_h’ﬂfef@féz denies theallegationy in Paragraphs. 98 throu gli 100-and opp(jses‘iaﬁiﬁeli’efsought

_ therein.
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. N Q
:,,ifff‘:‘,‘*‘ SR . 'FOR.A THIRD CAUSE OF ACTION-- ERCICIEL BN S S5 N
Sl (Stnct Llabxhty in Tort: S.C. ‘Code Ann. § 15-73-10 et'seq. as-to ‘\'Ianufacturmg 'md/m
Supphe1 Defendants) e,
" «'1AnsWeri'ug{Pa‘r‘agraphi 1_01‘, Defendgntym'eexgptatesi by ﬁrfefeifenee:':the precedin’g‘f"';
. Paragraphs of 1ts Answe1 as if, repeated velbatlm he1em » d 3

3

P31 0 The s allcgatlous 0 Paragraphs 102 t,htough 1:14 a1e not diected at this v ol

Defendant aud therefore <10 response - is requued To the extent, . Tésponse! “is: requlred e

' Defendant 1s w1thout mformatmn sufﬁclent to aduut or deny the a]legauons andv ‘therefore
. < % <3 ‘«" friey e V’,_vfi . ;._- K mi ;;.«.;- o B IR ‘;

denies same and dernands stmct proof- theleof

32 Defendant demes that, Plamuffs are entltled to cmy of the 1e11ef sought in l:he )
WHEREFORE clause agamst it L . | | o
Sy W i

FOR. A SECOND DEFENSE

33. . Plaiitiffs’ Thud Amcnded Complamt faﬂs to btate a" clalm dgainst Defendanit:

- upom’ wh1ch rehef may be granted, and the1ef01e the Thlrd Amended Complamt should be.

S dlstmssed agamst ﬂus Defendant purSuaut to South Carohna Rule of C1v11 Procedure 12(b)(6)

FOR A THIRD DEFENSE

34, 'Pia{ntiffs'f claitng ‘may’ :Be"""i)'éirred a87a. result'-i‘ef::-'theiligffffeiim‘ef"':.tef’taker' suchi,.
. reasonable ac‘uons A4s: necessmy to'mitigate their damages as requn ed:by South.Carolina law.

- FOR A FOURTH DEFENSE ey e L

.“35..  Plaintiffs".claims, against Defendant age. 'baued m whole oF in’ palt by the:
doctring ‘of‘,‘é‘g‘;ﬁitable jesjtoﬁppeln ? PR ;\;{\ ) PRERETES

| FOR AFIFTH DEFENSE

36 Defendant assert that Plaumffs damages; if any, were not: due 10 01 caused by’

) any act-or omission on the. part: of this: Defendant but were: 1athe1 due:to ‘and caused by, the;
6
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- -contributing, concurring; intervening and/or superseding fault, acts or omissions of & person.or
persons over whom.Defendant had rio’ control. Defendant pleads such:conduct:of ‘ofhers as a

complete defense to all claims in this-action.

¥

FOR A SIXTH DEFENSE

L '37; ' Defendant-asests that Plaintiffs* claims against it mayiﬁéfbarred by‘the defenses

ﬁ.«.

‘-df Timitations: &nd/or.any’ othet- defense_, jthat» may be avaﬂable. gpon d;scovpljy Lo_f' ;addmorﬂ;alr

:mformatxon durmg the: pendency of this. action..

FOR A SEVENTH DEFENSE

38.  Plajutiff is not ent;tlgd to an award of pumtxve:«da\magés‘ becalise such ddmages.

violate the Fifth and Fourteenth Amendments of the United States. Gonstitution and. Axticles1,

Section 3 of the South Carolina Cotistitution in tﬁat:

kS

e . “the Jud1c1ary £ abﬂ1ty to:cofrect a pummre damage award at'the appellate level
only* upon' a flndmg ‘of passion, prejudlce o1, caprlce is inconsigtent with dué.
process guarantees;

° any award of- pumtwe damages servmg a compensatory funcuon is inconsisterit’
with.due Process guarantees;

@ tofhééxtent an awatd of puritive damages is excessive, suchi award violates due;
process guarantees, . - .

e the j _]lll'y ’s unfettered: power to award pumtwe damages in: any ‘amount. it chooses
is who]ly devoid of meaningful standards and is inconsistent -with du¢ process
guarantecs, .

e eyen if it cduld be argued that a standard govemmg unposmon of punitive

damages exists, the standard is v01d for vagueness; and

. thie Plaintiffs’ claifiis for punitive damages violates the Due, Process Clause and
.the Equal Protection Clause of the Fourteenth Amendment of the United States:
Constitution and Atrticle I, Section 3 of the. South Carolina Constitution in: that
the: dmount of punitive. damage is based upon. the Wealth and status .of
Defendant,
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gl

grvioems o " FOR ANELEVENTH DEFENSE

R S A FOR AN RIGHTH DEFENSE T i

39, Wlﬂl respect to; Plamuffs claim for punitive; damages Defendant, mcorporates

Lin by ;eference any. and: all statites: -of Timitations regardiqg the “determiiation “and/or
- enforceability of punitive/idamage awdrds which arose-ifi-the decisions of BMW. of North:

s2i AmieFigd. v. Gorey»517.10:8.7559. 5(‘199.6;)‘;,; Cooper Industries; dnc:y: Leathermar: Tool Group,

iInes, 532°0.S: 424 (2001),-and ‘State Farm Mutiial Automobile: Ins Co v Campbell, 538°0.8.
408 (2003). - '

FOR A NINTH DFFENSE .

cmd

A‘..‘-; ‘“‘A oo

o 40, Defendant would; show it ‘was not- the se11e1 of the condomlmum umts or the:

........

dcveloper of the progect and. theiefore Plamtlffs may, not recover 011 waudnty nox- cail

ot e umpy

Defendant be hable forany clalms of’ mdmdual unit: owncrs .

FORA TENTH DEFENSE

S "4,. R

i 41 Plamtlffs clalms ‘should be dismissed. f01 faxhue to; name: mdlspensable parties:.

~

- A2, Dcfendant mcorpm ates’ by reference any- affnmatwe defense 1alsed by any: other

Defendant in. thls action.

FOR & TWELFTHDEFENSE * <

43.  To the extent Plaintiffs". allegations- based on. contract and wairanty are

... ~applicable in this case; they bar Plaintiffs’ negligence claims;

FOR A THIRTEENTH DEFENSE

44, Defendant would' show -that: the alleged class ~members:.did not’ have any
-+ vrelationship *with Defendant ioris: thiere any typicality or com‘rnqnaiify'a_s:‘relz:,ljied,ftgi the action

*or acts of Defendant; and thus, Defendant is not & proper party in any alleged ¢lass action.

8.
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., FORA FOURTEENTH DEFENSE

B 457 Defendarit. would- show: that it ‘was not involved in -the:design; :development,

1 constriction of gale‘of The Gates Project and all claims as tor it should be.denied;; =

FOR A FIFTEENTH DEFENSE;:;:; e Ak,

t

ot e 461 Plamtlff s 'claims shonld “be:dismiissed - ‘because of: dlSClaImelS hnd ther defenses

NN "'Dcfendant mtends 10 ‘act: pmmptly to: Anform itself ag 10 the: pertment facts and ‘prevailing’

7 Thn‘d Amended Complamt -and! “hereby: gives noticeof -its. mtent t0‘ assert any furfher’

afﬁrmatlve defcnses ‘that: thls mformatlon-gathermg plOCCSS iy mdlc

SRS -spccxﬁca]ly pr 0v1ded in'the; Master Deed or. other contractual agreements w i

et * FOR A SIXTEENTH DEFENSE - .

L

E '::":;4"7 «*; Defendant hz'iS"no'twhafl an 0pportunﬁy toconduct a :SuffiCieI;t inxfés{igation‘ or 1o

SRR :engag& in adequate discovery: touchmg ofi the circumstances::of! the Plamuffs sallegations.

;cncumstances smroundmg any ‘reported ’ m]my or damage 10" the Plamuffs as allegcd in the

ST (}'. o

i ‘suppcn ted- by fact

dnd law Defcndant thus expressly Hssérts each of: the defenses requu'cd by S. C R :Civ. P.'8,
. ~and reserves. its right to amend thls Answer-to assert, further: allegatlons «in-support.of any such -

. defenses as requned by the’ Rules of Civil Procedure.

FOR A SEVENT EENTH DEFENSE

" 48;3. ‘Defendant:would show that it d’idf:ﬁb"i“'t’éke.part"in the construction:of. this. Project;
nor ‘wis it licensed’as a builder in the State of-South Carolina-and:thercfore is 1ot liable. for afiy -

alléged deficiencies in the constructiof:

FOR A EIGHTEENTH. DEFENSE

549, - Defendarit would show that its interests’are diverse from, and-dissimilar:to, the .

jinterests of the alleged ‘deyeloper, désignét and contractor, ard deiiies Defeéndant is, or should

9
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S+ it be'donsidered, armalgamated with any other Defendant in this matter:

“.% . ° . FORANINETEENTH DEFENSE: . - -

. 50, Défendant- denies. it has ever done business -as."The Dinerstein Corgpanies™ and

< i ;as-such any suchreference sliould be dismissed as to'it. - ' CEREL =

' EOR A TWENTIETH DEFENSE ':ci. . e

i v ¢51. - Plaintiffs have fa;i'led)‘-tq':?t:ofnj)"ly With. the fermé rand ¢onditions of. The South-
" * Carolina Notice-and Opportunity.to:Cure-Construction Dwelling Defects Adt, 8:C. Code Ann. .

' §40-59-810; ‘therefore, Plaintitfs' claims should be dismissed or ate subject to beiig stayed.

. e FORATWENTY-FIRSTDEFENSE i . .-

> 52 -Plaintiffs Have waived théir right to a jury.trial, == 5+

 YOR A TWENTY:SECOND DEFENSE -

o e

53, Plainitiffs anid all putative class mémbéis have waived thieir righit to ‘proceed

under; the class action mode of trial.

A 'FOR A TWENTY-THIRD DEFENSE- T

54. - Defendant is entitled 1o a set:off for any amibunis “recovered :related. fo -the AN

- alleged construction defects at issu¢ from aify- other source by Plafhtiffs. =1 . 1§

FOR A TWENTY-FOURTH DEFENSE. = . . . =«

4. o 54 Defendant is entitled-to an allocation of fault as'to‘éach catisé of action‘and each
element of damage claimed by Plainfiffs: f“ R
:‘WHEREFORE; having fully answered-thie Third' Amerided Cortiplaint of ‘the Plaintiffs;
‘Defondant prys-that tho Thifd Amended Complaint be dismissed with prejudice and for such
other and further relief as this Honorable Court may deem just-and prdp.er. ‘

3

10
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CERTIFICATE OF SERVICE

I, the unders*lgned of the law ofﬁces -of- Nelson Mulhns Rlley &: -

Scanbmough LLP, attorneys for‘Defendant, DDC Construcuon do hereby cert1fy that I )

have served -all counsel in ‘this’ action with a copy of the document(s) helembelow

' sp“cmﬁ,ed.

-Document(s):

Justin Q' Toole Jucey; Esquue
Stephanie D, Drawdy, Esquire
Justin O'Toole” Lucey, P.A.
Post Office Box 806 .
‘Mt Pleasant, 'SC 29465~0806
Jlucey@lucey-1aw. corir

sdrawdy@lucey-law.com.

(Attorneys for Plaintiffs)

N. Ward Lambett,’ Esquue
Harper, Lambert: & Brown, P.A.
Post Office Box, 908

Greenvillg, SC 29602
‘wlambert@hlblegal. ,u_)m

(Attorneys for Tindall déiﬁi)m‘h(ion) ‘

Christopher Adams, Esquu:e
‘Collins & Lacy, P: C.
1330 Lady Street, 6th Floor
Columbia, SC 29201
: cadams@collmsandlacy .com-

(Attaniey& for HGE Consulting)

L" 3
heh R
.C“

.....

o m) -0

Jason A. Pittinan, Esqmre o

McAnigus Goudelock & Couhqﬂ,éLL@;\

 Post Office Box 12519 s -

Columbia, SC 29211
sdavies@mgclaw:com:
Tason pittman@meclaw.com,

. (Attorneys for Cenituiry Fire Protection)

Christina A. Bisset; Esqmre
McAngus | G()udelock & ‘Courie, LLC
2411 Noxth: Oak Street,, Suite 401

© Myrtle Beiich, SC 295773173

Ghristinaibissfét@mgclﬁw} éome

(Faultless Hardware, mdzvzdzzally and
d/b/a Pamex Lic:)

Michael B. T. Wilkés, Esq_une ‘

Ellen S. Cheek, Esquire
‘Wilkes Law. Firi, P:A.

127 Dunbar Street, Suite 200
‘Spartaniburg, SC 29306 -

nwilkes@wilkeslaw. com
echeelc@wlllcesldw.com

‘Q(Attomejys for Sinclair'& Assoclates)
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Paul E. Sperry, Esquire
Tylér P, Winton, Esquire

Carlock, Copeland & Stair, LLP

40 Cathoun Stréet, Suite 400

- Charleston, SC 29401

psperry@carlockcopeland. com
twinton@carlockcopeland.com

(Attorneys for The Clerkley/Watkms
Group, LP)

E. Glenn Ellmtt Esqune '

Aiken, Bridges, Elliott, Tylex &
Saleeby, PA..

181 Bast Evans Street, Suite 409;

Florence, South Carolina 29506

ege@mkenbudges com

(Attomeys Jor 31- WInsalatzon Co. Inc.).

D. Andrew Williams, Esquire
Joshua D. Shaw, Esquue

Ken Carter, Esquire

Turner Padget Gratiam and Laney P. AL

" 1901 Main Street, 17th. Floor

Columbia, SC 29201
dwilliams@turnerpadgeticom
dshaw@turnerpadget.com

. 'KCaxter@TumeﬁPadgétz»com

" (Attorneys for Gea—Systems Deszgn &

Testlng Inc.)

John Moylan, Esquuc

Tally Parham Casey, Esquue - o=
Wyche, P.A.

801 Gervais-Street, Suite B

Columbla ISC 29201

1m0v1an(7wvc he.com

1pa1ham@m he com

: ,(Sb,uthgi‘t’z Equipment Company, Ine. d/bla
-Ready Mixed Concrete-Company. )

Karl 8. Brehmer, Esquire

Brown & Brehmer

Post Office Box 7966

Columbia, SC 29202

karl.brehmer @brownandbrehmer com

, (Attorneys Jor Bazley Electric Company,
LLC) :

Steve M. Pharr, Esquire -~ -
Pharr Law, PLLC!

‘$ W Third St # 600

Wmston—Salem, NC 27101
spharr@pharrlaw.com -

(Attorneys fm Alenco Inc. D/B/A I’ly

'Gem Wmdow Group)

Franklin'J. Smith, Jr ‘Esquire -
Richardson, Plowden ‘Catpenter &
Robmson),‘P A, .

1900 Barnwell Street

Columbia, SC 29201

fsmith@rperlaw.com

(Attorneys for SCA Engincers, Iic: )

Tobias G. Wird, Jr .
\Toblas G. Ward, PA
P. O. Box 6138
Columbia, SC 29260
tw@tobywardlaw.com

. -Attorney for AAAAcbui‘afe\-PIumbing,

(John Doé: #2)

s Markey- Stubbs Esqmre

Baker, Ravenel & Bender, L.L.P.
3710 Landmark Dr..

Columbxa ‘SC 29204
msmbbs@brblegal com

(Attortiqy for TimeWarner)
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Chris Majure; Esquite

‘Ryan Oates, Esquuc

Brent Boyd, Esquire

Murphy, & Grantland, P.A:
;Post Ofﬁce Box 6648:

Columbm SC. 29260

A ~cma)ure@murphyg1ant]and com:

,bboyd@murphyglantland com

* (Attorneys for  Maintenarice Builders

)

Supply, Lid.)

. Josh Bennett, Esquire
‘Geoff Osborn, Esqmre

Wendy: Byars, Esquire

Rogers Townsend & Thomas; PC

Post Office Box. 100200 )
Columbia,, South Carolina; 29202—3200

Josh. belmett@rtt—law com -
;Geoff osborn@rtt-law.com
Wendy.byars@rit-law.cori. *

(Attorneys for HCM Utah, LLC’

- improperly named as Best .Masom v and
ity successor in interest; OldCastleAPG

and Headwaters, Inc, d/b/a’Best Masonry)

John Devlin,. Jr.;:
Post Office: Box 10387

Greenville, SC 29603 ,
T ohn.tdevlin@dévlinparlﬁnson;com

(Attoriieysifor T&M, Concrete)

‘ ?Sbgj‘t@mberg \ 5 2014

K- Shumpert,

Herbert W. Louthian; Esquire

Louthian Law Fi itm, PA:

1116 Blanding Street, Suite 300
Columbia, SC29201
herb@Jouthianlaw:com,

(Attorneys for Loveless Commercial’
. Contracting; Inc,)

Brian C. Gamblell Esquire
Lavic Brooks Esquire:

‘Helms & Gr eene, LIC

1122 Lady Street, Suite 1025
Columb1a, SC29201

(Attoriseys foi Soiithivest Tiomivorks)

Mark-S. Battow; Esqune
ChnstyE Mahon Bsquire ¢
Sweeny; Wingate & Barrow; P, A
P: 0. Box 12129

Columbia, SC- 29211
cem@swblaw.com

(Attorneys for Chergkee, Inc)):
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STATE OF SOUTH CAROLINA:

COUNTY OF RICHLAND:

The Gates At Williams-BriceCondominium
Association. Afid Kathatine. Swmson
1nd1v1dua11y, and- on’ “behalf of all others
similarly sitnated,

Plaintiffs,
vs.

DDC Construction, Iric:; Kapasi Glass. Mart,
Inc.; DMC Conselidated, Inc,;:DMC Buﬂders,
Co. Inc., 111d1v1dua11y and 'd/b/a The Digerstein
Compamcs DC- Dcvelopers ~ Columbia,
‘Condos, Inc:;Columbia Condos, LP; DMC:
_Dcvelopers I Ltd 31~W Insulanon
, Contractors Inc Balley Electmc Company,;a
LLC;:C&B Ut1ht1es LP; Carolina Floof
Systems Inc; Century Fire. Protecuon, LLC,
, Cherokee Inc.; Coronado: Stucco; LP;- ‘Cross
Plains- Custom Tile; Inc.; Lowry Constructlon
& Frammg Inc.; LTB Constructlon Tnc.:
'Martin Morales. Jl Pamtmg & Drywall LLC
" Metal Construction Materials; Inc;; Southwest*
Tronworks;.Inc.; The: Clerkley/Watkms Group,
LP: Tixidall. Cm poration; Triad Pest Cortiol,
Inc.; Wyman Acoustics LLC; Alenco: I-Ioldmg
Corporatlon Alenco Window GA; LLC, New
Alerico Window, Ltd.; AWC Holdmg
'Company, Closby Wmdow Inc.; f/k/al
Action WinDoor Technology, Inc Geo=
{Systems Des1gn & Testmg, Tnic.; 3] HGE
thd SCA Engmeers Inc Smclan &
Associatés, Inc.; Faultless: Hardware
‘individually: and d/b/a Pamex Inc.;'T & M-
Concrete, Inc.; Loveléss. Commefdal
Contracting, Inc.; Economy Wate1prooﬁng,
Inc.; BMC West Corporatlon nghway Onc
Constmctmn, Inc:; J.I. Windows LLG;

:

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL:CIRCUIT,

‘CASE'NO. 2012-CP-40-8512.

HIGHWAY"“ONE CONSTRUCTION,
INC:.'S'ANSWER TO THIRD
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ERs

‘ Dietrich Industries, Inc., a/k/a Dietrich Metal

-

)
)
)
)
Headwaters, Inc. d/b/a: Best Masomy, and John )
)
)
)
)

Framing, Inc., n/k/a Clarkwestem DICtI‘lCh
Building’ Systems LLC; Best Masonry and its
successor in interest, OldCastleAPG; :

Doe #1-10.

Deféndantfg;

‘Higiiwa.y 'Orie Construction, Inc;— ("Highway Onpe" or "Defen&;a‘ﬁti"r)\ answeys,? the Third
Amended Complamt of Plalntlffs The Gates at Wﬁhams—Brlce Condomunum Association ‘and
Katharine Swinson, individually; and on behalf of all others similarly: s1tuated (*Plaintiffs"), as
follows: | |

L Defendant is not sulbj ect: to Jjurisdiction of this. Cotitt and cxpxessly fescrves, and
refuses to-'waive-any, arguments related to: lack of ‘jurisdiction and proper service. Plamtlffs
clalms against Defendant thelefoze should be dismissed pursuant to §.6. R, Civ., P 12(b)(2),
caution, expre%s]y Yeser: vmg and refusmg to waive any defenses as to Junsdlctlon or SErvice:

2. Ezg‘ch_ angi' every’ allegaitidn of the Piaiiitiffs‘» Third. Am’e’hded" ?{Cdmplé"int sot
specifically admitted ilﬁf@ill is-expressly denied. -

. 3. Defendjaﬁf denies ‘fﬁét'PIéinti‘ffé are entiﬂédff t0 a jury: tr’vié{ﬁand;démands: 4 bench
trial..

FOR A FIRST DEFENSE AND BY WAY OF ANSWER -
(As to'Parties and.Jurisdictional Statement)

4. Defetidant adriits the-allégations in Paragraphs 1, 2, 3 and 4.
5. Paragraphs 5 and 6 «‘QQntain legal conclusions. which do not require a response..-
To the extent a'responise 1 required, the-allegatioris are denied.

2
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6. Daféndarit is without information sﬁflfiéiént\ to -admit or deny the allegafions in
Paragraphs 7 through 9 and therefore denies sameand d'emands strict proof thereof.

7. Defendant admits the allegations in Paragraphs 10 aa_d .

8.  Inanswering Paragraph.12, Défeﬁdar"it admits only that DMC Builders Co., Inc.
is a corporation organized and existing nﬁdat',th,e Jaws of Texas. Dafendant denies that'it does
business as the Dinerstein Companies, as ;ailﬁg'qd. |

9. Answering Paragraph. 13, Defendant admits that DC Dévalopefserlumbia
Condos, Inc is a Texas Corporation and the General partﬁex of 'G,Qlumbia Condos, LP.

10.  Defendant denies the ,auégatio;as of Paragiaph: 14 in.that Columbia Condos, LP
is a limited partnership and not.a corporation. " |

11, Deféﬁdant:admits on information and belief, the allegations of Paragraph 15

12. Defendant admits the allegations of: Paragraph 16.

18, Defendant demes the allegations of Paragraphs 17, 18 19 and,20.

14.  Defendant is w1thout mfmmauon sufﬁcxent to admit or deny the. allegatlons in,

Pa’ragpaphs 21 through 59 and,ther(;forg denies. same and demands sfrict proof thereof.

15, Defendant is without knowledge sufficient to form'a belief as to the truth of the‘
allegations of Paragraphs 60 and 61 and denies the same., o |

16“,‘ The allagatlons of Paragraphs 62 require no response. To the-extent a Tesponse
‘is,réqliired, (he allegations ai€ deriied. |

17, In /anssy'er,ing P’aragraph; 63, Deféndant denies it ‘i(s subject to this Court's
jurisdiction. Defendant is without sufficient -knowledge or information fo admit or deny that

the-other Defendants are subject to the Court's jutisdiction, »_and:\th‘us, ‘dénies;the same.
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- (As to Factual Allegations)
18: Dsfendgnt’faqmifs mé allegations in Paragraph 64 on‘infori;aétioﬁéﬁhd belief.
19.  Defendant-denies the allegations i Parag‘raphs 65 through 68, and specifically
denies the existence: Qf and responsibility for any alleged. deficiencies and/or failed repdir

atterpts..

20. The allegations of Paragraphs 69 call for a legal conclusion to' which no.-

response is regujl'eii. -wagvéx, in the ‘utrnbét‘ caution, Défendaiit specifically denies ‘the
allégatioﬁs set forth therein. -

21. Pﬁéfendant 'deﬂies mthé allegations in Parég"r’ﬁphs 70 through 74. Aiis“\;'\fei‘i"ﬁkgi
.]S reqmred To the extent a 1esponse 18 1equ11ed the allegamon‘; ate denied.

"(As‘to Class Action ‘Allegatlons)

22. Deféndam dénies“tﬁéfafiegationsa‘in;Parég“tzii)hs 75 thirough 84 46 they, relate to 'i‘;;
and opposes the: cermflcatmn of a class in this matter Answering further; Defendant statés that
" Plaintiffs and all putatwe class membezs have wawed their right to pxoceed ‘as a ciass in: this
matter:. o

(As 1o Estoppel from Pleadmg and To]hng of Apphcable Statute-of Lxmltatlons)

23.  Defendant-denies the allegauons in Paragraphs 85 thlough 89 and opposes all.

- relief sought therein.

~ FOR A FIRST CAUSE OF ACTION
(Negligence/Gross Negligence as to All Defendants)

24.  Answering Paragraph 90;. Dcféndant incorporatés by reference the, preceding

Patagraphs of its Answet as if repeated verbatim herein.

3
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'25.  The allegations in Paragraph 91 call for a legal:conclusion to which no response
is required. . However, in the utmost caution Defendant denies the-allegations of Paragraph 91
and demands ‘strict p1oo‘f"thercof

26.  Defendant denies the allegatxons in'Paragraphs 92 through 94 as they relate toit,

- jncluding all subpitts thereof, and opposes all relief sm‘;ght therein.

FOR A SECOND CAUSE OF ACTION,
(Breach of Warranty as to all Defendants)

27.  Adswering Raraglfaph'. 95, Defendant incorporates by reference the preceding
. Paragraphs of ifs. Answe1 ag if 1epeated verbatlm herein.

28. Paragraphs 96 and 97 contam legal conclus10ns which. require no rTespomse.

However, in thé utriost caution Defendant denies the. allegatl'ons of these Paragraphs, and .

demands strict proof tﬁereof :
29.  Deféndant’ demes that it 1ssued any warranty on The QGates, express or 1mphedw

and therefore denies thc allegations i m Paragraphs 98 through 100 and opposes all relief sought

therein.

FOR A THIRD CAUSE OF ACTION
(Strict Llablhty in Tort: S.C. Code Ann. § 15-73-10 et seq. as to Manufacturing: and/or
Suppher Defendants)

30.  Answering Paragraph I’OI, Déféndant' inco;‘porate& by reference the .pl'eCcdihg‘

: Paragraphs of its Answer as if repeated verbatim herein.

31. The allegauons i Paragraphs 102 Ahrough 114 are not directed at this.

Defendant; and therefore, no response is 1'equned. To the extent .a ‘responsc: is required,.

Defendant is ‘without ‘information sufficient to -admiit ‘or’ deny the allegations and therefore

denies same and-demands strict proof thereof.

ROA_00780




{

32.  Defendant denies that Plaintiffs: are entitled to- any of the relief sought in the.

WHEREFORE clause. against:it.

FOR A SECOND DEFENSE:

33, Plaintiffs'” Thitrd Amended Complaint fails ‘to'state a; claim :against Deferidant:

upon which: relief friay* be granted, and: therefore the: Third Amended féqmpiaini,f shonld: be

dismissed agafnst this Defendant:pursuant to ‘Soutti Carolinia Rulé of Ci¥il Précédute. 12(b)(6).

34,  Plaintiff§" claims may be barred. as a result. of their ‘failure to; ‘take: such.

reasoniable actions ‘ds necessary to mitigate theit: daimagesva,s required by South Carolina law;

"FOR A FOURTH DEFENSE

35. EIS;iﬁtiffS’« claiins against Defendant ‘are, barred, in whole or in part, by the.

¥

doctrine of equitable;estoppel.

FOR AFIFTH DEFENSE.

36. ‘Defendant assert that Plaintiffs' damages,. if é{ly,: were 1ot diie‘td ot caused by

any dct: Or omission. o the pait of this' Defendant; but were rather duc to jand -caused’ by the.

cconfributing; concurring, intervening and/or, superseditig. fault, acts ot Omissidiigéof a person or
persons over whoni Defendant liad no control.. Defendant pleads such: conduct of:others: s
complete defense to all claims in this action.

FOR A SIXTH DEFENSE

S

37.  Defendant assertsithat Plaintiffs' claims againstit may be barred by the defenses:
of laches, mistake; preemption, felease, waiver, iraﬁﬁcati’on, estoppel, iinclean hands,- statute

of limitations ‘and/or any other, defense.that may: be’ available' upon discovery. of- additfoﬁali

information during the pendericy of this action.

6.
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FOR A SEVENTH DEFENSE

38.  Plairitiff is' not erititled to' an award of punitive damaggs because such damages

‘violate' the Fxfth -and- Fourteenth Amendments of the United: States Constitutioni and Article I, -

Section 3 of the South Carolina. Constitution jni that:

the: Jud1c1a1y s ability to correct’a punitive damage: award at the ‘appellate level
only upon a fmdlng of. passiofi, prejudlce or caprlce i§ ifcoisistent with due
process guarantees; ;

any award of puzitive damages selvmg & compensatoxy funcuon is- inconsistent
with:due process guar antees;

\

process guarantees,

the jury’s unfettered power-to award: punitive- damages in any-amount it chooses
is wholly devoid of meanmgful standards and is ‘inconsistent with due ‘process
guarantees;’

“evett if, it could be argued thata standard governing ‘imposition: of punitive
‘damages ¢ exist's :thes'tan’dard is'void for . vagueness; 2 and

the Plamtlffs clalms for punitive-damages-violates the Due Process’ ‘Clause and

the Equal Protectmn Clause of; the Fourteeiith, Amendment of the Umtcd States

« ,the amouiit of pumtlve damage is- based ‘upon’ the wealth and status of’
Defendant,

. FOR AN EIGHTH - DEFENSE

With: respect to, Platfiffs' clami for punitive damages;: Defendant: incorporates

by reference any and all statﬁtesx of- lirhitatiors fégaraing ‘the. ‘deteniination and/fof .

Anierica’v. Gore, 517 U.5. 559 n(199§),3 Cooper Industries, Inc: v. Leatherman Tool Group,

Inc., 532 U.S: 424 (2001), and: State Feirin Mutisal Aiitomobile. Tns. . v: Carnpbell, 538 U'S.

408 (2003)-
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FOR A NINTH DEFENSE

40. * Deféndant would sho® it was not the seller 6f the condomiiinui, Wits: 6r, the

developer of the project and fherefore Plaintiffs may not recover .on warranty -nor -can;

Defendant be liable:for any claims of individual unit ownes.

FOR A TENTH DEFENSE -
41, Plaintiffs" claiins should:be dismissed for faﬂUEé:tQ'namé inidispensable parties:

TOR AN ELEVENTH DEFENSE,

42, Défefidanit incorporates by reféretice-any affirmative defense raised by any. other
Defendant in this action. -

FOR A TWELFTH DEFENSE

43.  To..the extent: Plaintiffs' allegations based: on contract: and warranty ate.

&

applicable it this ¢ase, they bar :Pléiﬁﬁff§}"ﬁ¢§ﬁgehée clains.

YOR A THIRTEENTH DEFENSE: x

H

44. . Defedant would show that the alleged class: members did not: ‘have: -any

relationship- with Highway One Construction, nor- is there any: typicality- or commonality- &s

 telated: 15 ‘the action of -dcts of Highway Ot Conistruction, and thus, Highway One -

‘Construction, is not-a proper: party in any: alleged ¢lass action.

FOR A FOURTEENTH DEFENSE
45, Defendanit would show that: it was' not involved, in ‘the ‘design, developmet,

cotistruction or sale of The Gates Project and 4l claims as to it:should be denied.

FOR A FIFTEENTH DEFENSE
46.  Plajntiffs' claims should be dismissed because of disclaimers and ‘other defenses
specifically provided if ihe Master Déed ot thei: contractual agiéemgnts:.

8
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FOR A SIXTEENTH DEFENSE

47.  Defendant has not had an.opportunity to conduct 2 sufficient:investigation or to

engage in adequate discovéry touching on the circumstatices. of the Plaiftiffs’ allegations.

Defendant intends to act promptly to inform itself as: to the. pcrgiﬁent~ facts: and- prevailing-

circuitiStarices surfounding any repoited injury or damage to the Plaintiffs as alleged in the

Third Amended- Complamt -and hereby glves notice. of it§ mtent to assert. .any’ further’
affirmative defcnses that this: mf01mat10n~gathermg process may indicate :is :supported by’ fact‘»,

and law. Defendant thus exprcssly asserts: each of the defenses requlred by S.C. R. G, P. 8, -

and réserves its nght to;amend.this Answer to assert further allegatlons ifi support. of any: such
defenses as requiréd by the Rules of ClvﬂsPrchdure;.g

FOR A SEVENTEENTH-DEFENSE.

48."  Defendant wouldshiow that it did iot take:part in the construction of this Project;

and therefore is not liable for-any alleged d deﬁcxenmes inithe: constructlon

FORANE EIGHTEENTH DL‘I‘ENSE

49.  Defendant: would show ffthatfsfiisimtjqrves‘;t:s .agsrdiverse from, -and dissimilar’to . the:

intérests of ‘the alleged developcx dcmgnel and, contractor and ‘denies’Defendant ‘is,. or+ should

be con31dered _amalgamated: with any 6thef Defenddnt:i 0’ thlS matter.

b

FOR A NINETEENTH DEFENSE, *

50,  Defendant-denies it.hds évér-done busifiéss as ' The Dinierstein. Companies” and . . "'« %"

as such any such reference-should be dismissed as to it:
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'FOR A TWENTIETH DEFENSE:

51.  Plaintiffs have failed fo comply with the terms and, conditions: of The South
. Carolina Notice-and Oppottiity t6 Cure Constivétion Dyielling. Defects Act, S.C: Code Anii;

§40—59—81Q; therefore; Plaji;ifffg' claims should be.dismissed.or are subject to Eeing stayed.

FOR A TWENTY-FIRST DEFENSE

- 52, Plaintiffs have waived their right to a jury trial,

53, Plaintiffs and all putative class members have waived their right tosproceed the
cléss-action inode 6f trial.

FOR A TWENTY-THIRD DEFENSE

54.  Defendant -is' eititied’ to,'a ‘sét-off for: ‘any amotints: recovered related to the = ..

alleged construction-defects af issye fiom any-other source by Plaintiffs,

FOR A TWENTY-FOURTH DEFENSE

54, Defendant is entitled-to an allocation-of faultas'to each cause of action.and cach - . -

element of damiage tlaimed by Plaintiffs.

WHEREFORE, haying fiilly answered the: Third Amended Complaint 6f the: Plaintiffs;,

Defendant prays:thiat-the Thitd Amended Complaint be dismissed with prejudice and for such

other-and further reljef as this Honorablé Court may déern just and pioper:

SIGNATURE PAGE ATTACHED N
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By":

Howa A Vaanc IH, SC Bar No 009818
E-Majl/ howard vandine@relsorinulling.com

Bl T. Norton, SC Bar No. 73860

E- Maxl enk norton@nelsonmulhm com
Tara C. Sulhvau SC Bar:No. 79806
B-Mail: tara. sulhvan@nelsonmullms .com.
1320 Main Street/ 17th Floor
-Post Office Box.11070:(29211-1070)
Columbia, SC: 29201
(803):799:2000
Attorneys for Highway One Cotistruction, Tne:
Columbia; South Carolina . " | |

September, 5 , 2014
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CERTIFICATE OF SERV"_[CE

I, the “undersigned, of the law offices of Nelson: Mulhns Riley &

Scarborough*LLP,. attorneys for Defendant, DDC Construction, "do‘heréﬁy“‘certify that 1

have served aIl counsel in this. action Wlth a copy of the décument(s). hereinbelow ¢

sp001ﬁed -

: Docﬁm@ﬂt{S}

' Highway One's Answer to Thnd Amended Comp;l’ziiﬁt.

Justin Q' Toole:Lucey, Esquire:
Stephame :D. Drawdy, Esquiré
Justin O'Toole. Lucey,‘P A.
Post Office Box 806 ’
‘Mt. Pleasant, S€29465:0806
_ jlucey@lucey-law;com
sdrawdy@lucey-law.com

(Attorneys for Pl&i?z"tiffis‘)

N. Ward Lambert, Esqmre
Harper; Lambert & Brown, P.A.
Post Office Box 908

* Gtreenville, SC 29602
wlambert@hlblegal com

(Attorneéys for Tindall .C}bzpoz'é;ifbi; )

Christophier Adams, Esqune

Collins' & Lacy, P.C.

- 1330 Lady Street, 6th Floor
- Columbia, SC 29201

,cadarm@colhmandlacy com

’ ~wﬂ \
Stellmg G. Davies, Esqmre i ::2.. :

Jason A. Pittman,. Esquue L
McAngus. Goudelock & Courie, LI:E‘ b

Post Office Box: 12519: .~ i
Columbia, SC 29211 :
sdavies@mgclaw.com

J asom: p1ttman@mgclaw com

. (Attor:ieys Jor C‘éntmy@Fine Protection) - -

Christina A. Bisset, Esqmre
McAngus Goudelock & Courie, LEC
2411 Notth:Oak’ Slreet ‘Shiite. 401
Myrtle Beach, SC 29577-3173
Christina;bissét@mgclawx com

(Faultless ‘Hardware,, mdzvzdually -and
d/b/a Pamiex, Inc.) »

Michael B, T. Wilkes, Esquire
Ellen S. Chegek, Esquire*
Wilkes Law Firm, P.A~
127 Dunbat Street, Suite 200
Spartariburg, SC 29306
mwilkes@wilkeslaw.com .
echeek@wilkeslaw. cony

(Attorneys. for Sinclair & Associates)
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Paul E. Sperry, Esquire

- Tyler P. ‘Winton, Esquire
Carlock, Copeland & Stair, LLP-

40 Cathoun Street, Suite 400

Charleston, SC 29401 .

'psperry@carlockcopeland com

twinton@carlockcopeland.com . -

(Attorneys for The Clerkley/Watkins
Group, LP)

E. Glenn Elliott, Esqune

;Azken, Bridges, Elliott; Tyler, &
Saleeby, PA. i

18% East Evans Street, Suite 409

Florence, South.Carolina 29506 -

;egc@alkenblldgcs com

(Attomeys for 31- WInsulatton Co. Inc.)

. D Andrew Williams, Esquire
Joshua-D. Shaw, Esqmre

Ken Carter, Esquire .

Turner Padget Graham and Taney P.A.
1901 Main Street, 17th Floor
\‘Columbla, SC 29201
dwﬂhams@turnerpadgct com
fdshaw@tumerpadget com.
/KCa1ter@TumerPadget com

(Attomeys for Geo—Systems Des;gn &
Testing. Inc.)

John Moylan, ‘Esquire .

Tally Parham Casey, Esqmre

Wyche, P.A.

801 Gervais Street,Suite B
Colurnbia, SC: 29201

+ jmoylat@wyche.com

tparham@wvche com

(Soutkem Equlpment Compmzy, Inc. dibla
Ready szed,C’oncr ete Company.)

Karl S. Brehmer, Esquire

Brown & Brehmer
Post Office Box 7966

‘Columbia; SC 29202
karl.brebmer@brownandbrehmer.com

(Attorneys for Bailey Electric Company,

LLG)"

Steve M. Pharr, Esquire
Pharr Law, PLLC.

8 W Third St # 600
Winston-Salem, NC 27101
spharr@pharrlaw.com

(Attorneys for Alenco Inc. D/B/A Ply
Gem Window Group)

 Franklin J: Smith; Jr., Esquire
Richardson, Plowden;: Carpenter &
Ribiiison, P.A.

1900 Barnwell Street

"' Columbia, SC29201

fsﬁﬁﬁtﬁ@rgcrlaw.cemf

Tobias G. Ward, Jr, |
Tdb’ias G. Ward, PA"
P..0. Box 6138
Columbia, SC- 29260
tw@tobywardlaw ¢com

Aflorney fo; AAA Accurate PIumbmg
(John Doe #2)

S. Markey Stubbs, Esquire
Baker, Ravenel ‘& Bender, L.L.P.
3710 Landmark Dr;

Columbia, SC 29204

mstubbs@brblegal .com

(Attorney for Time qu‘zzgr)~

2

ROA_00788

ats e




Chris Majure, Esquire
Ryan. Oates,. Esquire
Brent Boyd, Esquire
Murphy. & Grantland, P.A.
_" Post Office Box 6648:
Columbia, SC 29260

cmamle@murphygranﬂand com
bboyd@mmphygranﬂand com
(Attorneys for. Maintenance Builders
Supply, Lid.)

- Josh Bennett; Esquire

Geoff. Osborn, Esquire:

Wendy Byars, Esqulre

Rogers Townsend & Thomas; PC
Post Office Box'100200 ~

(‘olumbla South Carlina.29202-3200

-Josh, bennett@rtt-law coin.
Geoff. osbom@;u. law.qpxpk
ﬁWéhd’waym's@rﬁ—lawécom '

. (Attm neys for HCM: Uta:’z, LLC,

improperly: named as Best Masom P a mzd
Jdfs;successor.in mterest, OldCastleAPG
and Headwaters, Inc; (M’)/a ‘Best Masonry)

" John Devlin, Jry

Post Office: Box 10387
‘Gleenvﬂle SC 29603
J ohn. deylygl@git:vlmpal kinsqn. com

(Attérizeyiv_ifbr T&M Concrete )

%MM Ay

Herbert ' W. Louthian ’Esciuiﬁr_e

- Louthian Law Firm, PA
1116 Blandmg Street, Suite-300;

Columbia, SC29201

herb@louthianlaw.com

V(AttomeySfbr Loveless:Commercial:

Contiacting, Inc.)

BrlanC Gambrell, Esquite
chm Brooks, Esqmre
Helms & G1 cene, LLC

Columbm, sea01
(Attorneys for Southwest Ironworks)

Mark 8. Barrow; Esquue '

Christy E. Makon, Esquire -

' Sweeny, Wingate & Barrow, P.A.
P. 0:Box 12129 '
VColumbla SC 29211
cem@swblaw con

S

(dttorn eys for Cherokee, Inc,):

Ms/S, Shurﬁpert

Septcmb‘eré - ,2014

ROA_00789

JEPEURT R P



STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

The Gates At Williams-Brice Condominium
Association And Katharine Swmson
individially, and on behalf of all others
similarly sitiated,

Plaintiffs,
VS,

DDC Construction, Inc.: Kapasi Glass Mait,

Tnc.; DMC Consolidated, Tnc,; DMC Builders, )

;Compames "DC Developers = Columbm
‘Condos, Inc.; Coluinbia Condos; LP DMC
‘Developers I, Ltd:; 31-W Insulation
Company, Inc.; Associated Coicrets C
Coiitractors, Inc ‘Bailey Electric Company,
LLC; C&B Utxlmes LP; Carolina Floor
Systems, Inc:; Century Fire Protection; LLC;
Cherokee Inc.; Coronado-Stucco, LP; Cross

. Plains Custoin Tile, Inc.; Lowry Construction

& Framing Inc.; 1LTB Constructlon JInc.;

)

)

)

)

)

)

)

)

)

)
-
Co. Inc., individually and d/b/a The Dinerstein )
)
)

)

)

)

)

)

)

%
Martin Morales Jr Painting & Drywall LLC )

Metal Construction Materials, Tnc:; Southwest )'

Tronworks, Inc.; The CIerkley/Wathns Group, )
.- LP; Tindall’ Corporatmn, Triad Pest Control, )
Inc.y Wyman Acoustics ELC; Alénco Holdmg )
Coxporatlon, Alenco Window GA, LLC, New )
Alenco Window, Ltd.;- AWC Holding
Company; mesby Wmdow Inc., t/kia/
Action WinDoor. Technology, Inci; Geo-'
Systems Design & Testmg, Inc. HGE
Consulting;. Inc. ; Mainteniance ‘Builders Supply,
Ltd.; SCA Engmeers Inc:; Sinclair &
,,Associates Inc.; I“aultless Ha1dwa1e :
individually and d/b/a Pamiéx Inc.; T & M
Concrete, Inc.; Loveless Commerc1al
Contracting, Inc Economy Waterproofing,
Inc.; BMC West Corporauon Highway One
Construct;on Inc.i 7. I Windows LLC; :

IN THE COURT OF COMMON PLEAS
FOR THE: FIFTH JUDICIAL CIRCUIT

CASE NO. 2012-CP-40-8512

'LOWRY CONSTRUCTION &3 .
FRAMING, INC'S ANSWER T0; &
THIRD AMENDED COMP GAINE

-.«.‘

(N0n~J ury Trial Demanded

¢
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Dictrich Industries, Inc:, a/k/a Dietrich Metal
Framing, Inc., n/k/a Clarkwestern Dietrich
Buﬂdmg Systems LLC; Best Masonry and its
successor in. interest, OIdCastchPG
‘Headwaters, uc. d/b/a Best Masonry;
Labrador Electric Company, Inc.; AAA.
Accurate Plumbing, Heating & A;r LLC, f/k/a
AAA Atcurate Plumbmg Solutions Division of

LLC; Time Warner Cable Southeast, LLC; _
Southern Equipmént Company, Inc., d/b/a

" . Ready Mixed Concrete Company, and John

"Doe #1-10;

)

)

)

)

)

)

)

AAA Accurate Backflow Testing & Repalr )
).

)

)

)

» )
Defendants. )
)

‘Defendant L6W1y Consiructlon &. Frannng Inc. ("Lowry" or "Defendam") an;wers the
Third Amended Compiamt of Plamuffs ‘The Gates at:Williams=Brice Condomzmum Association
and Katharinge ”SWmsop, mdmdually%, and: on \behalf of all others ,§3;gglar§y .sfcuatedg
(P, astolows,

1. Deferdant s not subject to jurisdiction of tthourt andaexgmsvs‘ly» reselivgsé‘andﬁ
refuses to wéive ény«z'af'gﬁmems ‘telated 10 Tack 6f Juusdlctwn and I;rdpe‘r service. Plaintiffs'
claims, against Defendant therefcne should be dismissed pursuant. 1 t0 S.C. R, Civ. P. IZ(b)(Z),
IZ(b)(4) and 12(b)(5), and farther responses below are made solely out of an abundance of
caution, expressly resg;gvmgfgxld,»l‘etusxng‘to waive any:defenses.s to jurisdiction orsservice.

2. VE'ac‘h‘ and every allegation of ‘:thc Rléiutiffs’ Third Amended fCo@plgjn‘ignot :
specifically admitted herein is exptessly denied.

3. . - Defendant denies that Plaintiffs are entitled to a jury tfial.
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FOR A FIRST DEFENSE AND BY WAY OF ANSWER
o (As to Parties and Jui‘isdii:tiongl’ Statement)

4. * Defendant is Wit‘ncniti :s;xfﬁéient information or kno“Wled'éev ‘im admit the
allegations in Parégraplis 1,2 and’3: and ‘demands strict proof thereof.

5. Defendant adnﬁts ‘thé:*fallégatiéns?fdf‘Pa‘r’;ig'ragﬁ 4 on iriformation and belief.

6. , Paragraphs 5 and 6 contain legal conclusions ‘which:do not reqjilirc a response.
To the.éxtent a response is:tequired, the'allegations are denied.

7. Defendant is without information or: knowledge sufficient o ‘adrit or deny- the
ailegﬁtions in Paragraphs 7 thxéugh>,20 relative to the «cqxgoggtq status énd/or‘- opetations of the
entities designated therein and theiefore demies same and ‘demands- strict proof thereof.

Defendant admits only'so much of Paragraphs 10 through 20 as allege that DDC Construction,

Inc. was the general ‘c‘oﬁt‘ractér‘” of the ‘project and that Colixm,bia‘: Condos, ”'LP was the

oximc,r/devél’qper of the project. Fuither, Defendant incorporates the responses of ‘the entiies
identified in Paragraphs 7-through 20 by refcre;ice.‘ |

8.  Defendant is without infdrmaﬁoh sufficient to admit ot deny the allegations in

Paragraphs 21 through 30 and 32 through 59 and therefore denies same and deﬁla‘nng* strict

proof thereof. -
9. Defendant. admits only so ‘much of Paragraph 31 as alleges Defendant is' a '

corporation organized and existing under the laws‘0f the State of Florida, -All other allegations.

N

contained in Paragraph 31 are denied.

10.  The allegations of ‘Paragraphs 60 thibugh 62 require no résponse. To the-extent

a response is required, the allegations are denied.
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1. In answering 'Pal‘agraphc 63, Defendant denies it is subject to the jurisdiction of
the Court but is without. sufficient knowledge of information to admit or deny whéther itie
Lt K ) )' :
other Defendants are subject fo the Court's jiu;is}diétion,&apdfthus», denies the-sames.

(As to Factual Allegations) :

" 12, Defendant-admits thie allegations in Paragraph 64 oﬂ;igfgrmatiqn and bélief.

13.  Defendant denies ‘the. allegitions in Paragraphis, 65 through 68, and specifically |

denies t}ig; exisience -of and gesponsibility for any alleged deficiencies' and/ot “fafled repair

# .

attempts. Answering’ furthier, Defendant is ‘without knowledge or information sufficient’ to

form a belief as to any contact Wiih", or the Kiiowledge-of, the Dinerstein Deférdants regardinig

- alleged problems’and therefore denes the same:

- 14.  The allégations’ of Paragraph 69 calls for, a legal condlusion ‘to which no

response is required. Ilowever;.in.the ufmost caution, Defendant deniés ‘the aﬂégﬁtionsi sét

forth therein. S

15. Defendant denies the -allegations in ;Péfagxéphs 70 throtigh 74. Aﬁé;wﬁering( :

further, eleménts of Paragraphs 70 through 74 calls for a legal conclusion. fo which:no response

is required. To the exfent-a response i§ required, the allegations are denied.

. (As to Class:Action Allegations)
16.  Defendant denies the allegations it Paragraphs 75. through 84 and opposes’ the
certification of a class in, t,hiét,rrﬁ;}atﬁtcr. A,néwering_ further, Defeﬁdant asserts that. Plaiatiff and

all putative class membeis have waived -any. right they may have had to‘proceed-as a class in

* 'this matter.
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. ((As to Estoppelfrom Pleading and Tolling of Applicable Statute.of Limitations)
17. .Defendant denies the allegations in Paragraphs 85 tlirough 89 and opposes all
relief éougﬁt/ therein.

"FOR A FIRST.CAUSE OF ACTION
(Ni eghgence/ Gross Negllgence as to All Defendaﬂts)

18. Answermg Palagrdph 90 Defendam mcmporates by 1efelence ‘the plcccdmg
' Pa'm‘éi‘aphsbf its: Answer as'if repeatedﬂ velbatlm herein. «

19: fl{hé allegations in%:Parag‘rgph’Ql call foi a legal cbnclﬁ’sion itb‘ffwh’icch no response
| is required Howevei, in'the utmost caution. Loxr;;xy denies thc; allegations of Paragraph 91 as

they relate to it and demands strict proof thereof

20.  Defendant denies the. alleganons in Paragraphs 92 thmugh 94 inchiding all -

'subparts the1eof and. opposes all ielief sought: therein.

FOR A SECOND CAUSE, OF ACTION
{Breach of Warranty as to all Defcndants)

21.  Answering Paragraph 95, Defendant mcorpmates by 1efelence the preceding
Paragraphs of its Answer-as if repeatedaverbatim h‘erein.

22.  Paragraphs 96 and 97 contain legal conclusions which. fequire no. ‘response:

- However, in the utmost caution Lowry denies the allegations of these Paragraphs and demqncisv

~

* strict proof thereof.

. 23. Defendant denies: the allegations in Paragraphs 98 through 100 and opposes all

relief sought therein.
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, FOR A THIRD CAUSE OF ACTION
(Stnet Llablhty in Tort:-S.C. Code Anh.§ 15-73-10°et seq. as to Manufacturmg and/or
Supplier Defendants) ) .

24. RﬁSWering T’a’ragrgph,:«f‘oi{ Defen_dant ‘ineorgaretes, by reference the pxeeedigg

Paragraphs of its Answer as if fepeated verbatiti herein..

25. Defendant is without: 'sufficient- information. or. ‘belief to admit- ()r deny the

alleganons in. Paxagraphs 102 thlough 114 to: the: extent - they relate to other Manufacturer

and/or- Supphel Defendants -as that tenn is defined: in. the Amended Complamt and thelefoxe«

denies .any such : allegatlons and -demands‘strict proof’; theleoi" Answering: further Defendant:

states that it provided-only framing and cornice wmk at The Gates,, and has:tio knowled ge .of

. and is n6t liable f01 ‘work pelformed by or supphes plOVlded by any othe1 entity on the; pro_]ect

Defendant furthef denies aiiy allega’uons ielated to defectq in. of damages resultmg from ‘its-

frammg and cornice work at The Gates.. All.remaining: aﬂegauons of Paraglaphs 102 through‘

114-aré dénied:

26..  Defendant denies. that Plaintiffs are eéntitled to any, .of the, relief sought in the.

WIIEREFORE clause against it

FOR:A SECOND DFFENSE

27. Plamtlffs “Third Amended Complaint fails: to state: a~claim. dgamst Defendant

- upon which relief ma}g be: granted, mld,; thereforez the Third Amended Con}plamt ‘should-be:

dismissed against this Defendant pursuant to: South Cérolina Rule. ofC1v11 Procedure 12(b)(6).

FOR A THIRD DEFENSE

28.  Plaintiffs' claims may-be bariéd as a result of their failure to take such’

Tedsonable actions as'necessary to mitigate their-damages.as, requi_red by South €arolind law:

ROA_00795
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FOR A FOURTH DEFENSE
29.  Plaintiffs' claims against Defendant ‘are barred,. in, whole or in, part, by. the
d;)_ctrine of equitable estoppel.

FOR A FIFTH DEFENSE,

30.  Defeiidadit assért that Plaintiffs'-damages, if iy, Were not due’to or caused by

-amy act.-or omission on the part of;this Défendant,: but: were rather due to ;and: caused by the

-

COnttiButing, concurring, intervenirig and/ orf'super\syedi‘rj‘g;‘fauit,) dcts or omissions of a person or

persons over whom’ Defendant-had fio: control. ‘Defendatit pledds -such conduct of.others: 4s a,

complete defense to all claims:in this action..

FOR A SIXTH DEFENSE
31 D\cfénda.rit:a's.seris;t;h.atfl?ll‘aimi;ffs’ ig_lai;;gs:ggain.stfiﬂtgmaxbc”bi&axx,cdfbyithe; defenses
of laches, nustake preemptlon ielease, Wwaiver, ratification *estoppel anclean hands} statute’
of limitations. and/or any’ other defense that may be available upon. discoyery: of additional:
information ,’dﬁfiﬁg‘ tﬁé;’peﬁdém‘;j?ldf this actiof.

FOR A S SEVENTH DEFENSE

32,  Plaintiff‘is not entitled to-an award of pumtlve damages because such damages:

violate-the Fifth and Fomteenﬂl Amendments .of the United :States Consumtmn and Article. I "

Section 3 of the South Car‘olma Cdﬁsutu'tlon in'that )

‘® '/‘ the judiciary’s: abjlity. to-correct .a punitive damage award at the appellate:] level
only-upon a. ﬁndmg of passmn prejudice; OF caprice 1§ mconsxstent with due
Process guaranteesN .

‘@ any award of punitive damages servmg a compensatory functxon is: inconsistent

with due process guarantees;

° to the: extent an award of punmve damages is excessive; such.award. v1olates due
procéss guarantees;.
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° the j Jury 's-unfettered ‘power o award plnitive damiges 1 in any amount it c,hooses
is wholly devoid of’ meamngful standdrds.and is inconsistent with due process
"guarantees;

° even if it could be- argued that a standard governmg imposition 6f: pumuve;

damages exists, the standard is v01d for vagueness Jand.

° the Plairtiffs” claims: for punmve darfiages violates. the Due Process Clause -and.

. the Equal Protection Clause of the Fourteenth ‘Amendment; of the United States

:Constitution-and. Article 1, ‘Section 3 of the South; Carolina. Constltutlon in that
the ‘amount:of’ pumuve damage: 1s based upon the swealtll, ands statis of

‘Défendant.

FOR AN EIGHTH DEFENSE,

33. ‘Wiﬂi respect to Plaintiffs" clann for puﬁiti;}\é- damages, 'Defe“fzdaﬂt‘ iﬁcorpbfatés
by reference’ any ‘and all statutes of limitations regarding ‘the déff..:xmimiibnf:i@nd!o,r
enforceability of punitive damage ‘4wards which arose in. the decisions' of BMW “of Nortk
Amerzca v :Gore,; 517 US; 559 (1996), Coope) Industrzes Inc Vi Leatherman Tool - Group,
Inc 532 U S 424 (2001), and State Farri Mutual Automobile Ins Co, Vi Campbell 538U, S:
408 (2003) '

FOR A NINTH DEFENSE

34. Defendant: would show it was: not the séller of:the ‘condomiﬁiilrn Ainits, of the.

developet of ‘the project iand. therefore Plainfitfs may not fecover on warranty mor ‘can:

H

Defendant be liable foi any cléins of individual unitowiers.

TOR A TENTH DEFENSE
35. Plaintiffs" claiit§ shotld bé dismiissed for failiiré to narié indispensable parties.,

' FOR AN ELEVENTH DEFENSE

36.  Defenidant incorporatés by reference’any affirmative défense raised by any other

Defendant in this action.

e
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FOR A TWELFTH DEFENSE
37. To the extent Plaintiffs" allegations based on ;c;gnt;:?ct and' warranty are-

applicable in this case, they bax, Plaintiffs" negligence claims.

FOR A THIRTERNTH DEFENSE,

38.  Deféndant. would stiow that fthe. :tﬂléged class members did an,t\"fla\'_Q any*

relationship-with L0wr¥» por-is there any typicality, .or comimonality. a§-félated to ‘the: action of:

acts-of Lowry, and thus, Lowry is not-a proper party.in.any T,z'il,legvcdicil»,aSS action.,

FOR A FOURTEENTH DEFENSE

39, "Defendant would show that fo. the ‘extent damages .atg ‘sought for work

performed. by others: or damage resulting: fiom - the acts of- others, it is not:liable for. these = . .-

damiages: dnd. Lowry demands an ‘apportionment ;and/or- allocation: of ‘damages: to propetly.

reflect its responsibility:

FOR AFIFTEENTHDEFENSE ~

40.  Plaintiffs' claims should. be-distiiissed because of disclaiteis arid ofher defenses -

specifically provided in the Master Deed:

FOR A SIXTEENTH DEFENSE

41:  Deferidant has not had ép \opg;orﬁlnifyy to conduct a S!lfﬁcignﬁ "investigat_ibil. orto
engage in adequate. discoveéry -touching ‘on the. cifcumstafices’ of the Plaintiffs' Qallega'tis)ns.ﬁ .
‘iDe’fenaént" intends to ‘act; ppomggly. to- inform its;élf» as to: the pé;ttineﬁt facts and pievailing
circiimstances suttoundifig, any. ‘régor,ted; ‘injury” or' dama.g‘e’gd»'«thﬁ Plaintiffs: as alleged ifi'the, "
Third Amended ‘Complaint: and. I;éi:Eby gives riotice of its intént. to assert -fa,r;y:‘ further
affirmative defeinises that: this, infbrmaﬁbﬁfggﬂlpgingj process may Andicate s Supported by fact

- and law. Defendant thus éxpressly asseits gach of the;‘deféfn:s_cs‘areQuiijedf'by:'S,eG: R. Civ, P, 8,

1 . . . 9

ROA_00798




and reserves its right to arfiend this Answer to assert further allegafions in-support of any such
defenses’as required by the'Ruiles-of Civil Procedure.

“EOR A SEVENTEENTH DEFENSE

42: ‘ ; lﬁefenda}gt} isr not-subjéct to jurisdiction of this Court and 'eXp‘re"s's"lj( reserves and .-
refises to waive aiy ;ar\gumen"ts related to lack of jyrj’sfdic,ﬂtj;og and proper service. Plaintiffs" -

claims against Defendanit therefore should be-dismissed pursuant'to; S.C. K. Civs P. 12(6)(2), - -

12(b)(4) and 12(b)(5),. and firther Tesponses' below are made solely out of an abtindancé of

caution, expressly reserving aﬁéii‘rcfusiﬁg to waive any defenses as to jurisdiction:or service. *

FOR AN-EIGHTEENTH DEFENSE
43. - Plaittiffs have failed to comply v}ith the terms and: Condifioné of#*The South
Carolina Notice and’anpQrmgityfitb;.@urct@onstructioﬁ-*DwélIing Defeécts Act; S:C. €ode Anin:
- §40-59-810; therefore, Plaintiffs' claims should be dismissed: or ‘a}‘e‘suﬁqut:to:B;éi\gxgg«’s'tfa;yed.

FOR A NINTEENTH DEFENSE

.44, Plaintiffs have Waived their right to a jury tridl.

FOR A TWENTIETH DEFENSE

1

under a class action‘mode of trial,

~ FOR A TWENTY-FIRST DEFENSE.

46. -Defendant is entilled to. a set-off for' any attiounts tecovered related.to, the -

alleged construction‘defects. at issnem.fr'om;‘any' other:source by Plaintiffs,

FOR A TWENTY-SECOND. DEFENSE

47.  Defendant ig:entitled to an allocation of fault as-to each cause ‘éfsaction\a"nd cach

element of damage claimed by Plaintiffs.
10
}
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. WHEREFORE; having fully answered the Third Amended Complaint of the Plaintiffs,
Defendant prays that the Third Amended Complaint be dismissed as to it with prejudice and
~ for such other and forther relief as;this Honorable Court may deem just and proper.

NELSON MULLINS RILEY & SCARBOROUGH LLP

How dA Vaane III SC Bat" No 009818
"E-A 1 howald vandme@nelsonnnﬂhns com

E 'T Norton SC Bar No: 73860

E-Mail: enk,norton@nelsonmunms com

Tara C.. Sullivan, SC Bar No. 79806

BiMail: tara: sulhvan@ne}sonmullms com

- 1320 Main Street / 17th Floot
Post Office. Box 11070 (29211-1070)
‘Columbia, SC 29201 /
(803) 799-2000
- Attorneys for Lowry Construction & anmmg Inc.

Columbia, South.Carolina-

:September? ;2 , 2014

1
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CERTIFICATE OF SERVICE

I, the undersigned, of the law offices of " Nelson ‘Mullins Riley &

specified:

Document(s):

_ Scarborough LLP, 'attorneys for Defendant, DDC. Conisteiiction, do hereby certify fhat I

have .served. all, ‘counsel, in' ithiis action ‘with .a copy, of the document(s): hereinbelow

¥

"LoW’ryi?Cons‘fruct‘ioﬂ"fs ‘Answer. to Third Amended Complaintl

Justm 0! Toole Lucey, Esquue
Justin O Toole Lucey, P A
Post Office Box: '806:

‘Mt.. Pleasant, SC. 29465 0806.
jlucey@lucey=law.com

sdrawdy@lucey-Taw.com,

(Atiorneys for Plaintiffs) e

N. Ward Lambert, Esquire:

Harper, Lanibert & Browi, P.A'

Post: Ofﬁce Box 908
Greenville; SC 29602

‘wlambert@hlblegsl.com

(Attorrieys for Tindall-Corporation)

Christopher’ Adans,. ‘Esqiiire
Collins. & Lacy;, L. @?
1330 Lady Street;, 6th Floor
Columbia, SC: 29201

: cadams@colhnsandlacy com

(Attorneys for HGE. Consultiiig)

Paul E. Sperry, Esquire

Post Oftlce BRox'125 19
Colurbia; SC 29211 )
sdav1es@mgc1aw com- 3
Jason. p1ttman@mgclaw com

(Attm neys _for Century Fire Pr otectzon )

ChnstmaA Blssct ‘Esquité

McAngus Goudelock & Coie, LLC oL

2411 North Oak Stregt, Suite: 401
Myrtle Beach, SC 29577-3173
Chnstma blsset@mgclaw com,

(Faultless Haz dware, ndividually and
A/b/a Bamex Ing.)

* Michgel B, T. Wilkes, Esquire
Ellen S. Cheek, Esquire

Wilkés Law Firm, P:A.

127 Dunbar:Street, Suite 200
Spartanburg, SC:29306 "
mwilkes@wilkeslaw.com
echieck@wilkeslaw.com

(Altorneys for Sinclair & Assoéidtes)

Karl S. Brehmer, Esquire
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Tyler P. Winton, Esquité

“ Carlock, Copeland &:Stait, LLP’
40 Calhoun Street, Suite-400
Chatléston, SC 29401 .
‘pspeir y@callockcopeland com

: *twmton@carlockcopeland com

(Attorneys foi The: C’lerkley/Waﬂans
Graup, LP)

- E! Glenn Flllott Esqulrc

Aiked, Bridges, Elhott Tyler &.
‘Saleeby; PA..

181 East Evans Streéet, Smte 409

\Florence South Carolina. 29506

ege@ajkenbndges com,

(Attomeys for 31+ WInsulatton ‘Co. Inc. )'

D. Andrew Wllhams .Esquire:

. Joshua D. Shaw Esqune

Ken Carter, Esqulre

Turner Padget Graham and Laney: P.A,
1901"Main ‘Street, 17th Floor.
Colambia, SC 29201

: dwﬂhams@tumerpadget com
dshaw@tmnexpadget conmi
I(Carter@TurnerPadget ¢com.

(Attbmeys Jor Geo-Systens Dfesig;z &
Testing. Inc.) ‘
Johi Moyla, Esqulre

Tally: -Parham Casey, ‘Bsquite

Wyche P.A.

801-Ger vais; Street, ‘Suite B
Columbla SC 29201
Lmyb_n_@ﬂ&hm

. (Sb’zgﬁzem Equ"ipiiie'izt‘ Conipany, Iric. d/b/a
Ready Mixed Concrete Company.)

Chris Majure, Esquire

 Brown & Brelimer

Post Office Box7966°
Columbia, SC. 29202
karl. blehmel@brownandbxehmel c¢om

’ (Aftomeys for Bazley Electric Company,
LLC)

Steve M. Phiif, Esquire-
Pharr Law, PLLC

'8 'W. Third St.# 600°
‘Winston=Salem, NC:27101
sphau@pharrlaw comit

(Attorneys foz Alenco Inc.. D/B/A. Ply
:Gem Windov. Group)

Frankhn L. Smlth Jr Esqmre .
Richardson, Plowden :Catpenter &
Robinson; P.A: .

. 1900 Barnwell Street

Columbla sSC 29201
fsnul;h@rpcrlaw : c_qu

(Attoriejs for SCA Engii?eeiiv, Tnc.)

Tobias G. W afd, Jr.

- Tobias G. Ward, PA

P. 0. Box 6138

s ‘Columbia, SC 29260

tw@tobywardlaw. com

44?0"ﬁ?Yf5?':AAA. 'AA Accurité Plinibing
‘(John Doe. #2)

S.. Markey Stubbs Esqulre
‘Baker, Ravenel & Bender, L.L.P.
3710 Lanidmark Dr.

Columbia, SC 29204
msidﬁbs@brbiegéi._com

(Attomey Jor Tinie Wainer. )
Herbeit,W. Louthian, Esqmre

[
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Ryan Oates, Esqmrc

" Brent Boyd Esquire

Murphy & Grantland, P.A.

Pogt Office Box 6648

Columbia, SC 29260
cmajure@murphygrantland com

' bboyd@murphygranﬂand com
(Attomeys for Maintenance Builders
Supply, Ltd. )

Josh Bennett, Esquite
Geoff Osbmn  Esquire. .
Wendy 3yars, Esqulre

~ Rogers Townsend & Thomas, -PC
“Post Office Box:100200.

Columibia, South Catolina 29202:3200 -

Josh, bcnnétt@rft—law com -
Geoff osborn@rtt-law.com
Wendy byms@rtt law.cofm

(Attorneys for HCM Utah, LLC, -

- improperly nomed-as Best Misonry 'y and
Hts successor in inter est, OldCastled P(’ ,
and‘Headwaters, Inc; d/b/a Best Masonry)

-Jobn Devlin, J1.,.

Post Office Box 10387
:Greenville, SC- 29603
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STATE OF SOUTH: CAROLINA IN THE COURT OF COMMON PLEAS
' - FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND : g 7 :
CASE NO. 2012-CP-40-8512

The Gates At Williams-Brice ‘C0ndonﬁiii'um
Association And: Katharine Swinson,
individually; and'on behalf .of all others -

sumlarly sntuated
Piainﬁffs, A S
LTB CQNST-RUCTION’, INC.'S
VS, ANSWER TO THIRD AMENDED
COMPLAINT

-DDC Construction, Inc.; Kapam Glass Mart;,
‘Inc.; DMC Consolldated Tiic.; DMC Builders,
Co. Inc individually and d/b/a The Dinerstein
Compamcs DC Developers ~ Columbia
Condos, Inc.; Columbia Condos, LP; DMC
Developclsl Ltd.; 31-W Insulation’
Company, Inc.; Assocmtcd Concrete
Contractors, Inc.; Baﬂcy Electric Company,
LLC; C&B Utilities, I-P; Carolina Floor:
‘Systems, Inc.; Century Fire Protection; LLC;
Cherokee- Inc.; Coronado Stucco, LP; Cross
Plains Custom Tile, Inc Low1y Construction
& Framing Inc:; LTB. (‘onsh uction, Inc.;
Martin Morales Jr Painting & Drywall, LLC
Metal Construction Materials, Inc.; Southwest
Ironworks, Inc.; The Clcrkley/Watkms Group,
LP; Tindall Coxporatlon Triad Pest Control,
Inc.; Wyman. Acoustics LL.C; Alenco Holdmg
Corporauon Alenco Window GA, LLC, New
Alenco Window;, Ltd:; AWC Holding,
Company; Crosby Wmdow Inc., f/k/al
Action WinDoor Technology, Inc Geo-
Systems Design:& Testing, Inc.; HGE
Consulting, Inc.; Maintenance Buﬂders Supply,
Ltd.; SCA’ Engmeeis Inc.; Sinclair &
Assocmtes Inc.; Paultless Hardware
individually and d/b/a Pamex Inc.; T & M
Concrete, Inc.; Loveless Commelclal
Coritracting, Inc Economy Waterproofing;,
Inc.; BMC West Corlporatxon ‘Highway One
Constructlon Inc:; J.I. Windows LLC;

(Non-Jury Trial Demanded)
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Dletnch Industries, Anc.,’alk/a Dietiich Metal )
Framing, Inc., 1/k/a Cla1 kwestern Dietrich )
Building Systems LLC;, Best: ‘Masonry-and.its- )
successor in interest, OldCastleAPG D)
Headwaters; Inc. d/b/a Best, Masonry, ' )
Labrador Elcctrlc Company, Inc.; AAA )
Accurate Plumbmg, Heating. &. A1r LEC, f/k/a.)
AAA Accoraté Plunibing Solutions Division of )
AAA Accurate Backflow Testing & Repau* )
LLC; Tiine. Warner- Cable-Southeast, LLC; )
‘Southerri. Equlpment Company, Inc., d/bla. )
Ready Mixed ‘Corncrete, Company, and John- )
Doe#1-10. )

)
)
)

Defendants..

Defendant LTB Construction, Inc. (LTB" or "Deféndant”) answers the Third:

-Amended -Complaint-of Pldifitiffs The-Gates at. Williaims-Brice. Condominium. Association and"

Kathatine Swinson, individually;, and on behalf of all-others similarly; situated ("Plaintiffs"), as
“follows:
1: Defendant is not-subject o jurisdiction.of this Court and- é?:(pfesslj‘k‘? réserves. and

refuses to wiive. any, arguriients reldted to. lack of jurisdiction and proper service. Plaifififfs"

claims against Defendanit-theiefote. stiotild be. dismissed pursuant to S.C. R, Civ. P. 12(b)(2),

12(b)(4) gnd 12(0)(5);. and further responses. below arc'madé‘ solely out of an abundaiice of

caution, expressly reservifig and refusing to Waive atly defenses. as to-jurisdiction or service.

2. Each and every allegation. of ‘the Plaintiffs' “Thitd~ Amended. Complaiiit -not .-

specifically admitted herein is expressly-denied.. -

3. Defendanit denies that Plaiitiffs are entitled to a jury tiial.
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FOR A FIRST DEFENSE ‘AND BY WAY OF ANSWER
" (As to Parties and Jur mdlctlonal Statement)

4. Defsndant is. withott sufficient” information 6t ’hlowledge? to ‘admit ‘the.

z{llégatiqns,‘m‘l?a;gggaphs 1, 2.and 3 and demands strict prodf thereof.

"5, . Defendantfadmlts the allegatlons of Parag1 aph 4 on mformatlon ‘and- behef

6. Paragraphs 5.4nd 6 contam Iegal conclusmns Wwhich do ot 1equ1re 4 Tesponse..

W

To the extent.a: responsc 18 1cqu1red the allegatlons are dcmed

7. Defendant is without, information ‘or vknowledgc sufficient to admit or deny the*

allegations in Paragraphs 7 through 20 felativefo the i:bi'po‘fétefs‘tamé,and/:()r opetations of thé

‘entities designated :thereili and- therefore denies same-and demands strict proof thereof.

Defendatit admits. only. so-fmich of Paragraphs 10 through'20.as allege that DDC Construction,

Inc. was the ‘general coniracfor of ‘the project and that Columbia Condos, LP was the

owner/developer of the project. Burther, Defendant iricorporates thie respoiises of the entities
identified in Paragraphs®7 through 20 by reférence..

8.~ Defendant is without information sufficient to admit or. deny the allegations in

Paragraphs 21 thiough 31 and 33: through 59 :afid. thérefore denies same and -demands. strict

proof thereof.

9. . Defendant admits only so much of Paragraph 32 as alleges Defendant- is a

corporation Qrgahize'd and existing under the laws of the State-of Texas. All other allegations.

contained in Paragraph:32;are. denied. ‘ )

10.  Theallegationsiof Patagraphs 60 through 62 require no.response. To the extent

aresponse is required, the allegations are denied..
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11.  In‘answering Paragraph 63, Defendant admits it is; subject to the jurisdiction of

the: Court-: but s without sufficierit knéwlédge or informiation. to admit dri ‘deny ‘whether, :the "

(As to Factual Allegatmns)

12: Defendant admits the allegatlons in Par agraph 64 .on information, and belief:

13.  Défendant denies thes allegatlons ifi. Paragraphs 65 through 68 and specxﬁcally

denies: the existence of ag,d, responsibility for any ‘alleged deficiencies ‘and/or -failed Fepair

ditempts. Answering. further, “Defendant is without knowledge or information sufficient to

form a belief:as, to any contact with; of the knowledge of, the Dinex‘stéini:‘D'éfendéﬁts-'r‘é'g‘ﬁrﬁihg‘; :

dlleged problenis:and therefore denies the same,

14..  The. allegatioiis: -of ‘Pargi:‘g"‘;épﬁ 69 calls' for a legal .conclusion 'to which no

response; is' required. Howeyver, in the utmost:caution, Defendant desies the allegations set

&

forth thefein. | S | .

.15, Deféndint -denies theé: allegations ih Paragraphs 70 thistigh 74: Afiswering

further; €lenients of Paragraphs 70 through 74 calls for a legal.conclusion fo-which no. response

is required. To-the:éxtentia tesponse 'iszfé‘qhifed the allegations fare‘ad‘enied. .

(As to Class Action Allegatmns)

16.. Defendant demes the allegauons ifi Paraglaphs 75 through : 84 and opposes ‘the e

certification ofa-class’in' this; matfer: Answering ﬁuthcr_, Defendant asserts that.Plaintiffs-and'.

all-putative class nismbers: have waived, any tight they may have had to proceed as a class in

this matter;,
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(As.to Estoppel froin Pleading and . Tolling of Applicable Statute of LimitatibnS)
“17.  Defendant denies the dllegations in Paragraphs. 85 thiotigh 89" and’ opposes -l

relief sought therein.

_ FOR A FIRST CAUSE OF ACTION
(Negligence/Gross Negligence as to. All Defendants)

- 18.  Answeting Paragraph 90, Defendant incorporates by refefence the preceding,

Paragraphs:of its Answer as if repeated verbatim herein,

19.  The allegations in Paragraph 91 call for alegal conchision ‘to-which no ‘résporise

is-required: However, in the utmost caution Defendant-denies 'thé allegations of Paragraph-91 .

as they relaté to'it and démands strict proof thereof.

20:  -Defendant deiiés. the allcgétixons'f in Péi‘agi'éphs 92 thr‘otigih‘ 94; tincluding’ all

sﬁbparts"thercof(};./and‘:ppposc_s all rél,,i;gf\spﬁg:ht therein.

s

FOR ASECONDCAUSE OF ACTION:
(Breach of Warranty:as to all Defendants).

21, Answefing Paragraph 95, Defendant incorporates by reference the preceding

Paragiaphs of its: Answer as'if répeated verbatimberein. )

22. Patagiaphs 96 and 97 contain, legal éonclusions Which sfequire. G résponse.

However;. in fhie’ utmost caution: Defendant denies the allegations of ‘these Paragraphs :and

dematids strict proof theieof. - -

23;.  Défendant denies the ‘allegations in Paragraphs:98 through 100 and oppdses all-

relief sought therein:
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' FOR A THIRD'CAUSE OF ACTION ‘
(Strlct Lidbility in Toit:S.C. Code Ann.. .§ 15-73-10 et seq. as to Manufactuung and/or
Suppher Defendants)

24.  Answering Paragmph 101 Défendant mcorporates by refereiice. the' prccedmgi

25. Defendant i§ without sufficient information or belief to adnut 01 deny . the
allegatxons in Pa1ag1aphs 102, thlough 114 to the: extent they: relate to-other Manmufacturer
and/or Supplier Defendants ‘as that texm is. defined in the Amended Complamt and therefore:
_denies any such allegations ahd ‘demands strict proof *thereof. Answérmgg’fmther, fDefeﬁda’;it 2
states that it provided only limited -drywall and texture ‘work at The ‘\thes,.;ag””d'shas no-
kuoWlé*dge of and is ot Ivia!:.S‘Ie for workipérformed by or sﬁpp]ies prévi‘ded;ﬁy ﬁa“ﬁ"y'i'oﬂiér, entity
,,,,, Deff;ndyan‘t;fugthcm denies any 'ailcgagions relate‘dAtO‘ defects in,,’ or damages
rcsuitiﬁgafrom its drywall, and texture. Woﬁ: at The Gates. All: re:malmng a.allegafions of’

Paragraphs 102 rough 114dfe denied.
26.  Defendant. denies that Plaintiffs are entitled to’ any «of the relief sought in‘the |
WHEREFORE clausé againist-it;

FOR A SECOND DEFENSE

27.  Plaintiffs' Third Amiended Complaint fails to state a claim against Defendant
upon which relief may be granted, and, therefore, the Third Amended fCoﬁi‘pléint ‘shoiﬂd be

dismissed against this Defenidant pursuant to South Carolina Rule of Civil Procedure - 12(b) ©.

FOR A THIRD DEFENSE:
~28. " Plaintiffs' claims may be iaarred as a result -of their faﬂuge;;t"o take such

reasonable-actions-as nécessary, 16 mitigaté their damages.as réquired by-South Carolina law:

— H . L
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FOR A FOURTH DEFENSE
29.  Plaintiffs’ claims against Defendant are barred, in whole or in part, by the
doctrine of equitable estoppel-;

' FOR A FIFTH DEFENSE

30. Defendant assert that Plaintiffs’ damages, if any, were not due :!to or caused by

. any act or omission on the part of this Defendant, bit were —rathef due.to and caused by the
contributing, cencurring, intervening and/or supersegiiﬁg fault, acts of‘émissi‘oﬁs ofa person or
persons .ovér. whom ‘D‘efeﬁdant had no ‘control, Defendant pleads such conduct. of others as a
com?letc defense to-all claims in this action. | | |

FOR A SIXTH DEFENSE

31.  Defendant asserts that Plaintiffs" biaiiﬁ% against it mayi:be baried by the defenses; .

of laches, mistake, preemption, release, waxver ratlﬁcamon estoppel, unclean hands statute
of limitations and/or any other . defense that may be availdble upon. dlscovery of additional
information during the pe;;deggy'“of this action.

FOR A SEVENTH DEFENSE

32.  Plaintiffs are not entitled to an'award of punitive damages because such damages .

violate the Fifth-and Fourteenth Amendments of the United States Constitution and Article I,
Section 3 of the Séuth’Cai‘blina Con‘stitﬁtion in that:,

e the judiciary’s ability to conect a punitive damagc award ‘at-the, appellate level

~ only upon a finding of passion, pre_]udxce or, caprice is ‘inconsistent with duei

pI‘OCCSS guarantees,;

° any award of punitive damages serving a. compensatory function i$ inconsistent-

with due’ process guarantees;

o - to the extent an award.of punmve damages‘is excessive, such award v1olates due -

‘process guarantecs
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°. the j Juxy °s ‘unfettéred j power to-award punitive: damages in:any amount it chooses
is wholly devoid of meamngful ‘standards. and is inconsistent with due process.

guaiantees;.

® even if it could be ‘argued that:'a standard governmg Imposnmn of pumtlve

damages ‘exists, the standaid'is. void-for' vagueness;; ‘and’

s the, Plaintiffs' claims for: pumt1ve damages violates the Due: Process Clatise and
‘the Equal, Protection Clause of the: Fourtéenth Ariendment-of theUnited' States

. ~Constllut1011 and Article I, Section % of the South Carolina. Constltutmn in that
‘the amount. of piinitive: damage is based. upon the wealth .and status of

'Defendant

33, With 'reé‘p'ect o Plaintiffs' -claim for punitive damages, Defendant inicorporates

by reference any and all sfahites of limitations regarding thé determination and/or

enforceablhty of punitive damagg- Awards. wh1ch arose jin the ‘decisions of BMW: of North. -

Inc., 532°U.8. 424¢\('2_0.Q\1‘)/, .and‘:.s‘tat_e;‘li‘arm‘Mutual*-«Aqtomobzleg[ng, Co. . Q’ampb\e,ll%;S%Uzﬁzz
408 2003), o ‘

FOR A NINTH DEFENSE

34,  Defendant Woiild«zshovb At ‘was not the seller of the condominivin. units or the

developer of the prolect and thelefore Plainfiffs may not “TECOVET: on, Warranty JOr can

Dcfendant be liable:for any ckums of 1nd1v1dua1 unit owners:

FOR A TFNTH DEFENSE

35 - Plamuffs clalms should be:dismissed for failure to name" indispensable partles

P

FOR AN ELEVENTH DEFENSE

36.  Defendant ~h160r§6fatés‘6y tefefence any affirmative defense raised Jby-any other

Defendant in this action,

2
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FOR A TWELKTH DEFENSE

37. To the extent: Plamtlffs' allegations: based on contract: and. watranty are
applicable: ini this case, they bar Plaintiffs’ negligence claims.

. FOR‘A‘THIRTEENTH DEFENSE

38. . Defendant, would show that the- alleged class members did. not have ‘any’
relationship with LTB:hot-i§ tliete aiy typicality of ‘cCominonality 4§ related to-the-action or acts

of LTB; and thus; LTB is:not a:proper party'inany.alleged class action

JOR A FOURTEENTH DEFENSE

39.  Deféndant would show. that: fo ‘the extent damages ate sought for work

5

perforriied by, otheérs: of daiiiage, resulting from the acts of others, it is not liable for these -

damages and LTB demands an apportionment and/or allocation of;damages-to properly reflect

its responsibility.

FOR A TIRTRENTH DEFENSE
40.  Plaintiffs? éléfﬁ’i‘s‘;sh‘bﬁldﬁ be dismissed because: of disclaimers and other dé'fenscs
specifically provided in the Master Deed.

YOR A SIXTEENTH DEFENSE

41, Deféndant has gqté;hadqg;};‘gppqﬁunity‘fo conduct-a sufficient investigation or to.
* ‘engage. in adeqﬁéte discovery touching on'the circumstances . of the Plaintiffs’ allegations.
Defendant ‘intends to: act promptly to infotfii itself as to, the pertinent facts and prevailing.

circumstances ‘surrounding any reported injury or damage to. the Plainitiffs as alleged .ifi ‘the

| Third' Amended Comipldint and hereby gives hotice wof its infent to assert amy further .

affirmative defenses that this informationi-gathering procéss:may: ifidicate’ is supported by fact

and law. Defendan

9 ..
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and reserves its right to: amendf-this: Answer to-assert further allegations ju support of any. such

defenses as requu ed by: the Rules of Civil Procedure

FOR A SEVENTEDNTH DEFENSE:

42.  'Plaintiffs: have .,_f}iile,d} 1o comply w1th the, terms. and "’cOndiﬁens of The: South.-

Carolitia Noticé and: Oppor tumty to Cuxe Construction Dwelling; Défects: Act;, S C. Codé Ann.
§40- 59-810 ‘therefore;; Plaintiffs" clanns should be dismissed .or are: sub]ect to being stayed«

FOR. AN EIGHTEENTH DEFENSE

43,  Plaintiffshave waived their right to ajury trial. .

FOR'A NINETEENTH DEFENSE

44.  Plaintiffs and all ‘pufative: class members have ‘waived their right fo:proceed,

undeéra class action mode of trial.

FOR A TWENTIETH DEFENSE

45. Defendant i§ entitled 16 & Set-off ‘for any amounts. fecoVered -related tosthe.

dlleged construction defeets at'issue: from any, other source by "Plaintiffs;.

I‘OR A TWENTY~FIRST DEFENSE

46.  Defendant'is enitled to-an allocation of faulf as fo each-causeof setion and each

elemenc:of“aamaéeciaﬁﬁed' by Plaintifts. - T,

])"eféndant plka\y‘s that’ the,A_Thud Amend_ed‘ Gomplamt be- dlsm;ss_ed_\as to, it witlr prejudice and

for such.6ther and furthierrelief as'this Honorable Couit'may déem justand proper.

-

‘SIGNATURE PAGE-ATTACHED.

107
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NELSON MULLINS RILEY & SCARBOROUGH LLP

" Howar N 'Vaane m §CBar No_ 009818
< B~ Mall oward. vandme@nelsomnullms com,

Euk Norton SC Bau No 73860

Tali c Sulhvan SC'Bar No. 79806

' ;;E-Maxl tara sulhvan@nelsonnm]lms com.,

fPost/' f.ﬁceh ox 11070 (29211 1070)
'Columbla SC. 29201
’(803) 799. 2000

.Attorneys. for LTB: Coﬁstfuction, Inc.x

Columbia; South Carolina
September. 9

2014,

11
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W

CERTIFICATE OF SERVICE

I the unders1gned of the law offices . of Nelson Mulhns Rlley & .

Scmbomugh LLP -attorneys 161 Defendant DDC Consﬂuchon do hercby certlfy that I

specified:

Document(s):

~ have seryqdn all counsel in this action with a:copy of the documéhi(s) hcr@mbcl.gw

"LTB Construction's: Answel 1o Thn:d Amended. Complamt

. Tustin O'Toolé Lucey, Esquue

Stephanie D. Drawdy, Esqune
Justin O'Toole: Lucey, P.A.

" Post:Office Box 806

Mt. Pleasanit, SC 29465-0806
Jlucey@lucey~law com;

;sdrawdy@lucey—law com

< (Attot'tzeysfot:*l’lqinn)f.g)

. N:Ward Lambert Esqmre

Harper Lambert-& Browil; PA.
Post Office: Box 908 . '
Greenville, :SC: 29602
wlambert@hlblepal . com

(Attorneys for-Tindall Corporation)

~Chr13topher Adains, Esqmre
Collins & Lacy; P: C.

1330 Lady. Street; 6th:Floor:

Columbia, SC 29201 )
, /Acadams@colhnsandlacy com

:(Attoi'lzgys}fdf'-HGE‘Cb{zsullitig)i »

Paul E. Sperry,Esqulre

«Sterlmg G. Davies; Esqune S
Jason A Pittman, Esqulre
{McAngus Goudelock. & Conrie;;
Post Office Box 12519 ‘
‘Columbia,;SC 29211
sdavies@megclaw.com:

Jason pittran@mgclaw .Com”

" (Attorneys:for Century Fire Protection)’

Chiristifid A.. Bisset; Esqmre e
‘McAngus Goudelock & Courie; LLC  *+ 7.
2411 North Oak Street, Suite'401: s
Myrtle Beach, SC. 29577:3173

Christina. blsset@mgclaw com,

(Faultless Hardware; individually-and
d/bla »que._x Inc.)

‘Michael B. T Wilkes; Esquire
‘Ellen S.. Cheek; Esquire.
‘Wilkes Law Fitin,; P.A:

127 Dunbar Street Suite 200
Spartanburg; e 29306

‘milkes@wilkeéslaw. com’

LECIig:ék@WilkeSIaw .com..

(Attorneys for Sinclair. & Associdtes)

Karl §. Brehmer, Esquire
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Tyler P. 'Winton, Esqulre
Carlock, Copeland & Stair; LLP

.40 Cathoun Street, Suite 400

Charleston, SC 2ﬁ9401 ‘ _
psperry@carlockcopeland.coim:
‘t’wintoﬂ@c’arlockéopeland com

(Attomeys Jor The Clerkley/Watkms
Group, LP)

E Glenn Elliott, Esqulre

Alken, Bridges, Elliott, Tyler, &.
- Saleeby, PA.

181 East Evans_Street, Suite:409-

‘Florence, South: Carolina 29506
;ege@dlkenbndges com

(Attorneys for-31-W. In,sulitﬁbn@q- Inc:. )

D. Andrew Williats, Esqiire =
-Joshua D Shaw; Esquire;
Ken Carter, Esqulre

Tuorneér: Padget Graham and LangyP. A

- 190% Main Street, 17th Flook
'Columbla* SC.29201
'dWlmams@turnerpadget cont
-dshaw@turnerpadpet.eomi
KCarter@TurnérPadget.com

{(Attorneys for Geo-Systens-Design.&

Testirig: Inc.).

‘Tohn Moylan, Esquire:

Tally Parham: Casey, Esqﬂlre

‘Wiiche, P.A:

801 Gervais Street; Sgltg.,ﬁ
Columbia,- SC' 29201.
ﬁnovla_n@wvohe com- )

(Southern’ Equzpment F Com liany, Inc. d/b/a )
vReady MLted Concrete C’ompany ) '

Chris Majure, Esquire

Brown & Brehme1

"Post Office Box 7966

‘Colurnbia, SC 29202

, kar'l)brelnner@brownandbrehmer.com

(Attm neys fm B‘azley Electric Company,

LLC) .

Steve M. Pharr; Esquire: -
Pharr Law, PLLC.

8W Third St# 600;
Winston-Salem, NC:27101
fspharr@bha'rrl’aw com

(Attomeys fOI Alenco Iné. D/B/A Ply:
Gem Window Group)

Franklin.J: Smith, Jr:, Esquire-
Richardson, Plowden, Ccnpenter &

. Robmson P.A.

1900 Bamwcll ‘Street:
Columbia, SC29201,
fsmith@”rpcrléw.comf

(Attorneys for SCA Enginecrs,-Inc.)’

Tobias G.-Ward, Jr:.
Toblas G. Ward, PA.
P.. O Box 6138
Columbia, SC 29260

A tw@tobywardldw com

Attorney fm AAA Accm afe, Plumbzn g
(John Doe#2)

S, Markey Stubbs, Esquue
Baker Ravenel & Bender, L.L.P..
3710 Landmark Dr. .
Columibia, SC 29204

:mstubbs@brblegal:com:

' (Attorney for Time Warner)

Herbert W-,;Lollthi,an,clisql.lii‘@
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Ryan Oates; Esquire

.. Brent'Boyd; Esquire
M phy & Grantland; P,A.

Post Office. Box 6648 -
Columb1a SC 29260
cmaww@murphygrantland com

o bbnyd@mmphygmnﬂand com
. (Attorneys Jor Maintenaiice Builders.

Supply, Ltd.)

: Josh Bennett, Esqun*c

Geoff'Osborn, Esqulre

Wendy Byars;. Esquire

Rogcm Townsend'& Thomas, PC
‘Post. Office: Box 100200

‘Columbia,. South-Carolina 29202-3200
T osh"bennett@rtblaw :COIM:
Geoff.osborri@itt-l4w. cori

Wendy byals@Ltt—law comm

(A:‘tomeys Jor HCcM Utah, LLC,

- impr, operly Hamed as. Best Mdsoni) ry -diid

IS Successo¥ m inter est OIdCas tleAPG

and: ‘Headjvaters, Inc rl/b/a Best Masonyy):

John Devlin; Jl

‘Post Office. Box 10387

Gleenvﬂle SC 29603

:,J“ohn devlm@devlmparlﬂnéon com.

. (Attorneys:for .Z&M\Co_nm ele):

Louthian Law Firm; PA.

116, Blandmg Street, Suite 300
Columbia; SE 29201,
,helb@louthianlaw.com

(Attorneys fo; Loveless; Commet czal‘~

Contracting, Tric.).

BuanC Gambrell, Esqmre
Lovic: BlOOkS Esqulrc

‘Helms: & Gleene LLC -

. 1122 Lady Street; Suite 1()25

“ Columbla, SC29201
(Attor neys Sfor So utll west b onwo: kS):

;MarkS Barrow; Esquue

C]mstyE ‘Malion, Esquire’

{Sweeny, Witigate & Barrow, P.A..

P.O,Box 12129:

:Columbld, SC 29211
‘cem@swblaw com,

(Attoriieys for-Ch éi?bkge,,-lnc';.j?

KNSR TP

B(sa"S Shumpert

Septemﬁc;ﬁi , 2014
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STATE OF SOUTH.CAROLINA IN THE COURT OF.COMMON PLEAS

‘ FOR THE FIFTH JUDICIAL CIRCUIT'

COUNTY OF RICHLAND B
CASENO..2012-:CP-40-8512

The Gates At Williams-Brice Condoninium
Association And Katharine: Swinson,
mdividually, and on behalf of all others

similarly-situated,
Plaintiffs,
~ METAL:CONSTRUCTION
V8. MATERITALS, INC.'S ANSWER TO.
THIRD AMENDED COMPLAINT

DDC Construction; Inc Kapas1 Glass Mart,
‘Tnc.; DMC Consolidated, Inc:; DMCBuilders,
Co. Inc individually and d/b/ 4 The Ditérstein:
Compames DC Developers —Columbia
Condos;, Tnc:; ‘Columbia Condos; LP; DMC
Deyelopers I, Ltd:; 31-W-Insulation
Company, Inc.; Assocnated Corcréte:
Coritractors, Inc Bailey Electric- Company,
LLC; C&B Uuhues, 'LP; Carolina; Floor
Systems, Inc.; Century, Fire: P10tcct10n LLC;

)

)

)

)

)

)

)

)

)

)

)

g (Non- Iul y Tnal Demanded)

)

)

)

)

)

)
Chierokee Tric.; Coronado Stuccd, LP; Cross: )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Plams Custom Tile; Inc:; ; Lowry. Constmctlon
& Flammg Incs;LTB- Constructlon Inc.;
Martin Morales Jr. V‘Pamtmg & Drywall LLC

. Metal: Constructmn Materials; Inc:; Southwcst
Ironworks; Inc.; The Clelkley/Wa ns Group,,

S

LP; Tindall Corporatlon Triad’ ‘st’Connol
Ine:; Wyman Acoustics LLC; .Alenco Holdmg )
Corp(natlon Alenco - Window GA, LLC, Néw
Alenco Window, Ltd.; AWC Holding:

Company, Crosby, Wmdow Yie., A/k/al

Action WinDoor Teclmology, Ino‘ ;. Geo-
Systems Design: & Testing, 1 Ini o HGE
Consultmg, Inc.: Maintenance Biilders. Supply,
Ltd:; SCA Engmeem Inc.;. -Sinclair &
Assoc:1ates, Inc,; Faultless Haldware
individually and d/b/a Paméx nc.; T & M
Concrete, Inc,; Loveless Commerc1a1
Contracting, Inc Economy Waterproofing; :
Tnc.; BMC West Corpmatlon, Highwiay On¢
Cons,tluctmn Inc:;J.J. Windows LEC;: ‘
Dietrict Industries, Inc., a/k/a Dietrich Metal

ROA 00818
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Framing, Inc., n/k/a Clarkwestern Dietrich )
Building- Systems LLC; Best Masonry and its )
successor ininterest, OldCastleAPG;, b
.Headwaters Inc. d/b/a Best Masomy, )
Labrador Eleciric Company; Inc.; AAA B}
_Accurate Plumbing, Heatmg & Azr, LLC; fik/a. )
AAA Accurate Plumbmg Sohitions Division of )
AAA Accurate Backflow Testing & Repau )
LLC; Time Watner: Cable Southeast, LIC; )
Southern Equipment Company, Tnc., d/bla Y
Ready Mixed Coricrete Company,. and “John )
Doe #1-10. )

)

)

)

Déféndants.

Defendant Metal CbnStrUGtiOn Matezials, Inc. ("MCM" or “E‘efeﬁdant“f) answers the
Third Amended Complaint of. Plaintiffs THe Gates-at “Willi;igns—Bfi(;e.EondominiMeKéSo‘ciatién
and Katharine Swinson, dudividually, and on behalf of all others: similarly = situated

("Plaintiffs"), as*follows:

1. ‘Each and; every:allegation, of the Plaintiff§" Thitd Amended Compldint not -

specifically admitted Herein is expressly: denied.

2. Defendant denies ihat PlainGff is entitled to a jury trial and demands a.bench.

trial,
,'FOR'A FIRST DEFENSE-AND BY: WAY OF ANSWER
""" (As to Partics anid Jurisdictional Statement)
3. Defendant; is ‘without sufficient Jnformatlou or knowledge to admit the

allegations in: Paragraphs 1 2 and 3. and demands strict: proof thereof.

4, Defendant adxmts the- allcgdtlons of Paragraph 4:on-information and belief:

5. Paragraphis. 5-and 6. contain legal conclusions which do ‘not r;;qymer & response: -

To the extent a resporise is réqiired, the allegations are denied,

e
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6. - Defendant s without information: or kiowledge: sufficient to admit or deny the .

allegations in Paragraphs 7 through 20 relative tow"chc corporate status and/or: operations of the

entities designated therein -and. therefore denies same and ‘demands strict proof thereof.

Defendant admits only -so much of Paragraphs 10 through 20 as allege that DDC Construction, _

_ Tnc. was the ‘general contractor of the project and that Columbia Con;ibs, LP was the

owner/developer of -the project. Further, Defendant incorporates. the fespoﬂs&'sﬂ of the .entities
identified in Paragraphs 7 through 20 by reference:

7. Defendant is ‘without nformation -sufficient to admit or' deny the allegations in

Paragraphs 21 through 33 and 35 through. 59 and therefore denies same: and defhands strict™”

proof thereof.
8. iDefendant admits oﬁl’j&:so much of Paragraphi. 34 as alleges Defendant: is a
corporation organized and existing under the laws of the State of Texas that provided certain

i

metal carport:iork at-The Gtes. - All other allegations contairied in Paragraph 34 are denied.

9, The alwlegati\ons,.of Paraéraphg; _GinﬂnpughséZ‘ixequirc no tespoiise. To-the extent
A a resl;onse»is require’cf; the allegations arc:_dem’ed.
10,  In answering Paragraph 63, Defeiidant admits it is subject to the jurisdiction of .

the' Court but is' without sufficient knowledge or information to -admit or deny whether the.

ofher Defendants afe subject to-the Cotirt's jurisdiction, and thus, deries the same:

: (As 10 FactualvAllegations):

11.  Defendart admits the allegations in Paragraph 64 on information and belief: -~ - -
" 12.  Defendant dgniés the aﬂcgaﬁons in Paragraphs 65 thirough 68, and specifically - -
denies ‘the existence of and responsibility for -any élléged, deficiencies -and/or failed repair

 attempts, Answeriﬁg furthier,. Deferidant is- without knowledge or information -sufficient to

3
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alle;gcd problems and _thepefore"_dgﬁmés*tﬁlie;sa_me,:

13, . ‘The Allégations Of Paragraph 69 calls for 4 legal coriclusion: to which no

‘Tesponse ‘is required.. However, in the utmost caution, Defendant denies the-allegations set

forth thicréin,

14." fpefendaﬁf dénies- the. allegations. m Paragraphs’ 70 through' 74. Ansiering
further; ‘elements;of Paragraphs 70 through 74 calls for a legal conclusion to which no response
is tequired. To the exterit a response is xequiied, o allegations aré denied:

" (As.to Class fAclft.ibn Allegations) |
15.. :Déféﬁéaﬁt::dér‘iiéé; thie ‘allegations in. Paragraphs 75 ;fhtogg&"@ :a‘ncf*qubises the

certification of a class, in this matter: - Answering further; Defendant asserts that Plaintiff and

all putative class msinbéts have Waived any. right they fay have liad to’proceed as aclass‘in.

this matter: o \
-.i(As‘toﬂEstbp’péi ‘ff&iﬁ?i‘)i‘l‘éadingfa"tia?frdl’ﬁ‘n"g Ofﬁpplicatilé‘Staiﬁfe“df»fliimitaﬁons)z
”»16. Defendant denjes the. dIlegdtlons in Paragraphs 85 through; 89 and opposes all\
relief: sought therem

FOR A FIRST CAUSE OF ACTION
(Negllgence/Gross Neghgence as to All Defendants):

17.  Answering Paragraph 90;; \Dgf_egdgut ‘incorporates by reference. the preceding °

Paragraphs of its: Answer as if repeated verbatim‘herein.

18, The allegatiors in Paragrapﬁ. 91 ‘z:au.:for a logal conélision 1o which fio response

is required. However, . in the: utmost caution MCM- demes the. allega‘uons oft Paragxaph 91 as

they relate 167 1t and démands. strlct plOOf thigreof,

%
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19: . Défendant’ demes flie allegations m Paraglaphs 92. thirough 94, mcludmg all
subpzuts thereof; and opposes all relief sought therein,

(Breach of Warranty as to all Defendants) =

20. Answeiig, Parigraph 95, Defendant inicorporates by referefice the preceding
Paragraphs of its: Answer as if ropeated verbatim herein.

21, ‘Patagtaphs 96 and. 97 contain Tegal conchosions which: require ng response.

However; in-the utm)o,stf<cgufi0n{MCM-f~denies--the allegations of-these Paragiaphs and demands -

-t

strict:proof thereof.
22.. - Deferidait déniesthe allegations in Paragraphs 98 thirough 100 and Gpposes all
relief sought therein, “

FOR A’ THIRD CAUSE OF ACTION w '
(Stnct Llabxhty in Tort::S.C. Code Aun. § 15-73-10 ¢t seq. as to-Manufacturing and/or
Suppher Defendants)

23. Answeéting Paragraph 1‘101,,_ Defendant incorpotatés by ‘reférence the preceding

Paragraphs of its Answeras if repeated verbatim herein.

24, Defendant; is without. sufficient informationi ox. belief to admit or denythe °

allegations in Paragiaphs 102 through 114 to the exteit thej telate to ohér Mamufactiifer
and/or ‘Supplier Defendants -as that ‘term: is defined in the Third’ Amended Complaint. and
thecfore, denies’ arly such allegations and demands strict proof thereof. Answering further,

,,,,,,

Defendant states, that-it pfoyided<;on1y limited. metal carport work in.the garagé: at The Gates,

and has 1o Jknowledge.of and is:not liable for work performed by or supplics provided by any .
othei” entity on’ thie project. Defendant further: denies any allegations related to defects in or

damages resulting from its metal carport work at ‘The ‘Gates, All remaining, allegations of

N
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Paragraphs 102 through 1 14 are-denied.
~25.  Defendant’ denies that Pldintiffs are entitled to. any of ‘the relief sought in the:
'WHEREFORE: ¢laiise agaiist it;

FOR A SECOND DEFENSE:

26.  Plaintiffs” Third Amended Comiplaint fails to state & claim ‘against Defendant.
upog;Wliich 1ﬁ§li_c£ may. be: granted, and,(. therefore, the: Third Amended (fbmplaﬁit» should be
dismissed against this Defendant pursuarit to-South Carolina Rule of Civil Procedure 12(B)(6):

FOR'A THIRD DEFENSE

27.  Plaintiffs' claims; may* be barred as a resulf; of théir failure to “take such
reasonable actions as necessary to mitigate: their' damages:as réq@iii‘éd.,ﬁ}'f? Stuth Catolina law. -

FOR A FOURTH DEFENSE

28,  PlAintiffs" claims against Deferidant até barred; in “Whole: 6¢ iff ‘part, “by" the
doctiine of éqiitable-estoppel.

FOR.A'Fil'TH DEFENSE,

29.  Deferidant. dssert that Plaintiffs' damages; if any, were not;due to or caused by
any act or omission ‘on the part of*this. Defendant;, biit weie ‘rather die; to and cdiised by the;

conitributing, concurring; intervening and/or superseding, fault, acts or omissions’of a-person or

 persons dVé‘r‘”?‘Whé"m’fDéferida'ﬁtizhad, 1o _control. Defendant pleads such conduct-of others asa-

LS

complete defense fo all claims.in‘this action..

FOR A SIXTH DEFENSE:

30,  Defendant asserts that Plaintiffs’ claims against it:may, be barred by the defenses:
of laches, mistake; preemption; release, waiver, ratification; estoppel, unclean hands,. statuté
of lititations ‘dnd/of aily other defénsé ‘that ‘may. be available upon discovery of additional

6
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information during the pendency’ of this action:

FOR A SEVENTH DEFENSE

31, ‘Plaintiff is not entitled to an award :of punifive damages-because such damages
violate the Fifth and Fourteenth’ Amendments; of the United States Constitution and Article 1,

. Section 3 of\me,so'um Carolina Constitution in that; |

° the JIldlCldIy s ‘ability. to correct a punitive damage awald at-the ‘appellate level. -

only -upon a finding .of passion, prejudice, or- caprice is inconsistent with due
‘process guarantees;

e any award of: punmve damages ser vmg a ‘compensatory’ funcuon is inconsistent
‘w1th due process guarantces

° ‘to the extent an: awmd of pumuve damdges isexcessive;, such, award v1olates duer
“process guarantees -
s ‘the j Jury’s unfettered power to award pumtwe damages in any amount it:chooses
" is; wholly.-devoid of:meaningful - standards and: is mconsxstent with -due PrOCESS -
guarantees; :

e &ven if it could be mgued that' 4 standatd: govermng unposmon of' punitive

damages: ex1sts the standard'is void for vagueness;; and.

e the Plaintiffs' claims for’ punmve damages v1olates the/ Due Process Clause and:

. ‘the Equal Protection Clause of the- ‘Fourteenth Amendment of the United States
COllStltutIOIl and Article 1, Section 3 ‘of: the ‘South Camlma Constitution in that
‘the amount of, pumtxve damage’ is based upoii :the wealth and status: of
Defendant:. .

FOR AN EIGHTH DEFENSE

32.. “With respect to. Plaintiffs’ claim for punitive ,démag‘,eSQ Defendant incorporates.
by reference ‘any’ -and. all statutes. of lifiitations fegaiding thé détérmination aiid/or

eriforceability of punitive damage awards which arose in the: decisions -of-BMW of North.

Arierica v, Gorey 517 U8, 559 (1996y, :Cooper: Ihﬁi’t‘sﬁiég Inc: . Leatherman Tool Group,
Ing., 532 U.S: 424 (2001), and State Farm Mutual Au‘tolmqbi»lefliz.sk'; Co.v. Campbell, 538'U.S.

© 408.(2003).
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FOR A NINTH DEFENSE,

33, Defendant would shiow ‘it was not the seller’ of the condominium units or the

developer of thie project: 4nd therefore. Plaintiffs may mot recover on warranty for can.

Defendant be liable-for any claims of individual unit owners,

FOR A TENTH DEFENSE

34, Plaintiffs" clauns should be: dlsrmssed for: failure to name mdlspensable parties.

FOR AN ELEVENTH DEFENSE

\

? Defendant Ancorporates by mfeleme any affumatwe defense raised by any: other
Defendant in this action

FOR A TWELFTH DEFENSE ‘

36. To. the -extént Plaintiffs” f’allegatidiis} based on contract, and jWﬁi‘féfﬁ@{ are’

applicable‘in this case; they bar! Plaintiffs " negligence claims.

- FOR A THIRTEENTH DEFENSE

37, Deféndant ‘would show ihiat fhe alleged class members did: ngt have any -

relétionship with, MCM fivi s there -ty ‘typicality- or- commonality. a rélated to the action:or
acts"of MEM; and: thus; MCM.is not a:proper party in.any alleged class action..

'FOR A FOURTEENTH DEFENSE

38.  Defendant: would -show that fo the extent damages are sought for -work:

performed by others: or damage: Tesulting from the acts of others; it:is not lidble for these: -

damages ahd MCM défnands an apportionmient and/or allocation of damagés to properly reflect

its responsibility;,
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FOR A FIFTEENTH DEFENSE

49, Plainfiffs' claims should be dismissed because of d1sc1a1mers anidother defefises

spec1ﬁcally prov1ded in:the-Master Deed.

FOR A SIXTEENTH DEFENSE

40. . Defendat has fiot had an opportuity to:condqgt a sufficient investigation or, to
éngage. in: 1adequafez‘,dishcqvgrystouéhingq on the circii’xhstanc;‘és*:;éff the ‘Plaintiffs' «al'légations‘.h
Defend'ar# intends to ‘act promptly to ﬁform; itself’ as: to the pertinf;gf‘ facts: énq -prevailing:
circumstances surrounding: 4y ‘tepoited injury or dammage to the Plaintiffs as: alleged in: the:
Third, Amended ‘Complaiﬁ{v ahd hereby gives mofice of it initent £, assert atly further

affirmative defenses: that this. mf01mat10n~gathermg pl:ocess may indicate is supportcd by fact

v:and law: Defendant thus expressly asserts ‘each of the:defenses- wqmred by S.C. R Civ. B 8

and Teserves its Tight to.amend this Answer to assert further allegations in support-of any such.
defenses as requited by:the Rulés:of Civil Procedire.

TOR A SEVENTEENTH DEFENSE

4”;11, ‘Plaintiffs* have failed to: coiniply. with the terms and conditions -of The' Sou{h;

3

?§40759~81Q, ﬂ;c;efore,_ Plaintiffs" claims should be dismissed oi:are ;subject to belng stayed,.

FOR AN EIGHTEENTH DEFENSE

42. Plaintiffsshave waived their right to a’ Jury trial.

FOR A NINETEENTH DEFENSE:

43 Plaintiffs and ail pitative ¢lass. members have waived their tight ‘to proceed

under a class-action mode of trial.

ROA_00826




FOR A TWENTIETH DEFENSE

44,  Defendant i8 entitled to -a set-off for ‘any amounts: xécoveied telated: to ‘the

alleged construction defects af issue from-any ‘other source by Plainiiffs .

FOR A TWENTY-FIRST DEFENSE

45:  Defendant sientitled to an.allocation of fault as to cach cause of action and cach

element of damage claimed by Plaintiffs.

| - WHEREFORE, iiaYing fully: answered the-Third Amended Complaint of the:Plaintiffs;

Defendant prays- that the Third, Amiended . Complaint be dismissed: as to i with prejudice: and
for such other and further telief:ds this Hofioiable: Cotrt- may déerfi just and proper:.

NELSON MULLINS RILEY & SCARBOROUGH LLp

- By i ALY

- Hoy ardA Vaane 0T, SC* Bar No 009818
EAMail: howard. vandme@nelsonmulhns com
Atik’T. Notton, SC Bat No, 73860

E-Mail::érik. norton@nelsonmullms cony

‘Tara C. Sullivan,‘SC-Bar No, 79806
EMmI Lard, sulhvan@nelsonmullms com

1320:Main Street/ 17th Floor

Post. Office: Box 11070 (29211 1070)
‘Columbia; SC: 29201

(803) 799-2000-

Attorneys for Metal Construction Materials, Inc;
Coluribia, Sotith Carolina:

- September; 5 , 2014,
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CERTIFICATE OF SERVICE

I, the undersigned, of the 1]"aw «offices of Nelson Mullins Riley &:

Scmborough LLP, attorneys for Defendant,, DDC Construcuon do hereby cemfy that I

‘have served all counsel in. this action with a .copy of the: document(s) herembclow)

specified:

Document(s)y

M@M"S;Answ’er to Third: Amended:Complaint

Justin O' Toole Lucey,: Esqulre
Stcphame -D. Drawdy, Esqmre
Tustin O' Toole Lucey, PLA.
Post Office Box 806

M, Pleasant;; SC 29465-0806

’ \]lucey@lucey—law com:
sdrawdy@lucey-law com:

(Attoritays for Plaintiffs)

N.. Waid Lambert; Esqulre
Harper, Lambert & Browh;, P. A
Post Officé -Box- 908

Greeriville, SC 29602

- wlambert@hlblegal.com:

. f(A'tto’ﬁiéy;’s'fér j‘itzddll :C'Qipamﬁgn )

Christopher- Adams, ‘Bsqiite,
Collins & Lacy, P. C.

1330 Lady- Street; 6th:Floor
Columbia, SC 29201
acadams@collmsandlacy comy’ '

(Atiorneys for HGE Corisiiltiig)

‘Paul E. Sperty, Esquire

jSteﬂmg G. Davies, Esquire
Jason A Pittman, Esq\me »
McArngis’ ‘Goudelock & Coune ’
Post, Office Box 12519 T
Columbia, SC 20211
sdavies@mgclaw: com -

?Jason p1ttman@mgclaw com

;(Ajtorneys for Centuly Fire Pr otectwn)

?ChnstmaA B1sset “Esquiie; '
i \;McAngus Goudelock & Coune LLC

ZMyrtle ‘Beach, SC 29577—3 173
‘Christina. blsset@mgclaw com

(Ifqy_lglgg;/;ﬁar(lsgqi*e,; individially and

' d/b/a:Pamex Inc.)

‘Michael B. T, " Wilkes;, Esquire:
"Ellen >
‘Wilkes Law Fiiin, P.A

Cheek Esquire:.

127 Dunbar Street; ‘Suite 200 . ‘
Spartanburg, :SC.29306 -

’mwﬂkes@wﬂkeelaw com

echeck@vwilkeslaw.com.

- (Attorieys for Sinclair & Assotiates)

~ KarlS. Brehmer, Esquire. -
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Tyler P. Wmtou Esqune ' Brown & Brehmer

Carlock, _Copeland & Stair, LLP' Post. Office Box.7966:
/40 Calhoun Street, Suite 400 Columbia, SC 29202 ,
-Charleston, SC. 29401 ,k‘a’r].bféhmer@btoﬁivn&ndbréhmcr:‘comﬂ
psperry@carlockcopeland. com,
twmton@carlockcopeland coti- (Attorneys for Bazley Electl ic-Coniipaiiy,.
LLcy
(Attomeys for The Clerkley/ Watlans’ -
:Group, LP)
E. Glenn Elliott, Esquife Stevé M. Phart, Esquire
Aiken, Bridges; ]3111ott ‘Tyler; & Pharr Law, PLLG
Salceby, PA. 8 W Third St-# 600:
181 East Evans: Stieet, Suite 409 - Wmston—Salem NC 27101
Florence; South Carolina 29506 spharr@phanlaw com

:ege@alkenbrldges com

(Attomeys for Alenco Inic.. D/B/A. Ply
(Attorneys. fm 31—W Insulatzon Co:. Inc)  Gem. Window Gi oup)

D, Andrew Williams; Esquire

Joshua D: Shaw, Esquire Franklin J. Sthith, Jr:, Bsquire
Ken Carter, Esqune Richardson, Plowden; Carpenter &
. Tumner Padget Graham and Laney P.A.  Robinson, P.A. 5o
1901 Main Street; 17thFloor 1900 Bariitvell Street.
-Columbia;-SC29201, - Colambia, -SC 29201
"dwﬂhams@turnerpadget com: fsrmth@rpcrlaw cony
.;dshaw@tumerpadget .com. o e
‘KCartm@TurnelP adget com . (Attorneys for SCA Eitgineers, Inc):

(Attortzeys Jor Geo-Systems Desigi.&
Testing. Inc.) T
John Moylaii, Esquire- Tobia§ G. Ward, Jr;

Tally Parham-Casey, Esqune Tobias G: Ward,:PA.
“Wyche, P.A. P:'0. Box/6138.
.'801 Gervais Street, Siiite’B " ,‘Columbm SC. 29260
Colimmbia, SC 29201 tw@tobywardlaw com
11novlan@wvche com” T
ﬁm_m_@m_cllﬁm .Attomey forAAA. Accumte Plumbing"
(Jolm Doe #2) ,
(Souﬂzem Equzpment Company, Inc d/b/a . (
_Ready Mixed - Concrete Company ) s, Markcy Stubbs; E'squn:a ’
Baker; Ravenel & Bender L.L.PL
3710 Latidriark Dr.

Columbia, SC29204.
mstubbs@brblegal.com:

(Attor: 1iey.  for [zme Warier: )
...... . Herbert W-. Louthian; Esqune

2
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Ryan Oates, Esquire

Brent Boyd, Esqmre

Murphy &.Graritland, P.A.,

Post Office Box 6648,

Columbia, SC 29260
cmajure@mUrphygrantIaﬂd com
‘bboyd@murphygrantland com

) (Attomeys forl Maintenance Builder's
Supply, Ltd.)

Josh Bennett; Esquire’

Geoff Osborn, Bsquire .
‘Wendy Byars,, Esqmre

‘Rogers Townsend & Thomas; PC
Post Ofﬁce Box 100200 o

Columbla South Carohna 29202-3200

-Josh.bennett@rti-law.com
‘Geoff. osborn@rtt-law.com
‘Wendy .byars@rtt-law.com.

(Attorneys for HCM Utal, LLC,

Improperly riavied as Best Masonry and
ifs‘successor in.inter est, OldCa.stleAPG
©and Headwaters, Inc, d/b/a ‘Best Masonry).

Post Office Box 10387
Greenvﬂle sc 29603
J ohn devlm@devlmpar]cnson com

(Attoriz‘éys‘fm‘f&M, C()'natétg);

Louthian Law Flrm, PA

1116 Blandlng Street, Suite:300
Columbia, SC 29201
herb@louthianlaw.com

(Attorneys for Loveless Commercial.
‘Contracting, Inc,)

N

' BnanC _Gambrell, Esquite

Lovic. B1ooks, Esquire.
Helms & Greene;, LLC:

1122 Lady, Stleet Suite 1025.
‘Columbm SC 29201

(Attome)gsfor:SouﬂtWesthi‘oizWorks)

Mark: S ‘Barrow; Esquire:

. ,ChnstyE ‘Mahon, bsquue

Sweeny, Wingate: & Barrow; P; A
P: 0. Box/12129°

Columbia, SC 29211
cem@swblaw.com

“ (Attorneys for Cherokeé; Inc)

e st e ¢ wn R

Septembcrj 572014
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STATE OF SOUTH CAROLINA IN THE COURT OF €COMMON PLEAS

: FOR THE FIFTH.JUDICIAL CIRCUIT

COUNTY: OF RICHLAND . e
‘CASE'NO. 2012-CP-40-8512.

The Gatés At Williams:Brice Condoiiinium
Association And Katharine Swinson,
individually, and on’ ‘behalfl of all others
similarly- situated,

Plaintiffs, |

‘MARTIN MORALES, JR. PAINTING

& DRYWALL'S ANSWER. TO THIRD
AMENDED COMPLAINT

vs.

DDC Construction;-Inc,; ‘Kapasi-Glass: Mart,
“hic.; DMC Consohdated “Tic.; DMC Buildsts,
Co. In.c md1v1dually and d/b/a ‘The Dinerstein )
Compames /DCDeyelopers:- ' Columbia '
Condos, Inc.;-Columbia. Condeés, LP;; .DMC
Developers 1, Ltd.; 31-W Insufation’

‘ Company, Inc;; Assocxated Concrete:
Contractors, Inc ; Bailey Electric Company?,
LLC C&B’ Utxlmes LP; Carolitia: Floor.
Systerns; Tnc:; Century Firg Protection; LLC;

)

)

)

)

)

)

)

)

)

)

) ,

g (Non-Jury Trial Demanded):

)

)

)

)

)

%
Cherokee Inc.; Coronado Stucco; LP; Croes )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Plains Custom Til¢, Inc:: Lowry Constitction

&, Frammg Inc.; LTH: Construcﬂon Inc.;

~ Martin Morales, Jr . Painfing & DryWal,l;,“LLC; ~
Metal: Constructioii-Materials, I6¢.; ‘Southweést )
Ironworks, Inc.; The. Clerkley/Walkms Group,
LP; Tindall Corporatlon “Triad Pest:Confrol;, Y
Inc.; Wyman-Acoustics. LLC; .Alenco Holding )
Corpm ation, Alenco Window GA, LLCV New
“Alenco Window, Ltd.; AWC Holdmg

Company; Crosby Wmdow JInc., f/kial

Action WinDoor Technolog gy, Inc Geo-
Systems Demgn & Testmg, Tnc:y HGE
Comultmg, Inc:; Maintenance Bullders ‘Supply, )
Ltd.; SCA Ergineers, Inc.; Siriclair & )
Assocmtes Inc.; Faultless. Hardware
1nd1v1dua11y and d/b/a Pamex Inc.; T & M
Concrete, Inc;; Lovéless Coriimer 01a1
Contraetmg, Inc Economy Waterproofmg,

Inc.; BMC West: C01p01 ation;, nghway One-
Constructlon Inc’; J.I. Wmdows LLC;

Dietrich Industrxes Inc a/k/a Dletnch Metai
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" Successor in interest, OldCasﬂeAPG

Framing; Inc.; n/k/a Clarkwestern Dietrich
Building Systems LEC; Best Masomy and its.

Headwaters, Inc. d/b/a Best Masonry;
Labrador Electric Company, Inc.; AAA
Accurate Plumbing, Heating & Air, LLC, f/k/a
AAA Accurate Plumbing Solutions Division of’
AAA Accurate Backﬂow Testing & Repair,
LLC; Time Warner; Cable Southeast, LLC;
Southern Eqmpment Company, Inc.;-d/b/a
Ready MIXBd Concrete ‘Company, ; and John:
Doe #1-10.. P

Dgfendants,

Defendant Martin Morales Jr.. Painting & Drywall, LLC ("Morales? or "Defendant”):

-"answers the Third Ametided cbmplamt. of ;Plaintiffé.';T}}e Gates: at Williams-Brice

Condominium, Association and Katharine-Swinson,. individually;. and on beliaifofall ottiers

’ snmlarly situated: ("Plamuffs ) as-follows:

. Deféndant s not subject tojurisdiction of this Courf and expressly. reseryes :and:

refuses. to waive ‘any argumentsrelated to Tack of jurisdictiori.and proper service. Plaintiffs’
claims against Defendant therefore should be dismissed pursuant to SC R Civ. P. 12(b)’(2)f«,

cautlon €xpr essly reserving and refiising to Waive any-defenses as:to juusdlctmn or service.

2. Bach and every allegation of the Plaintiffs” Third Amended. Complaint. not.

specifically -admitted hefeini‘is expressly denied.

3, Defendant denies that Plaintiffs are entitléd to a jurytfial and defiands a bench =

trial. o . -
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FOR A FIRST DEFENSE AND BY WAY OF ANSWER
(As'to Parties and Jurisdictional Statement)

N

4.  Defendant is Wlthout; sufficient information or knowledge: to: admit the
allegatioris in Pér‘zigrapﬁ's?:f 2:aid 3 and demands strict proof thereof’

3. Defendant: admlts the allegatlons of. Pauagmph 4 on infofrnation and belief,.

6. Paragraphs 5. and: 6 contam legal conclusions whlch do not, requirea response:
To the ekféntna'respon's”e ,i'si’requii‘edf,: the allé’g:atidnﬁ are denied.

7. Defendant is wi,ﬁthaut::i‘z;fo,l;maiiégsﬁff,iéiﬁnti to admit or deny the allegdtions i
iiaifa“gra;;')ﬁsfl‘?fthr&‘x\’gill' '26 relative ‘to ‘thie corporate status and/or opefatiQDSE‘of the entities;
designated. therein and theréfore denies. same and -dernands strict proof thereof. Defendant:
. admits only so;much: of Pa1agraphs 10 thxough 20 ag allege that DDC Construction, Inc was-
- the general contractor of the pro;ectf and that Columbla Condos LP-wis the owner/developer,
‘oﬁ the ‘PT.QJGCC'-% ‘Fuzther, {Defendant incorporates the i.x,@,sponses of the entities. identified:in

Patagraphs 7 through 20 by referchce.

8.  Defendant is without:information sufficient to-admit or: deny the allégatioiis if

Patagraphs 21 through 32 and 34 thyough 59 and: therefore denies ‘same and demands, strict

proof thiereof.
9:  Defendant denics the.allegations-of Paragraph:33:
105, Tﬁe aﬁé'gaﬁdﬂ& of Patagraphs '65 t‘ﬁrougii 62 require no response: To, the extent

B

1. Tn 'answcrmg Panagraph 163, Defendant.denies;that it is subj@;ct to ‘the jurisdiction.

£

of the Court and i§ without sufficient kiiowiedge or information to admit or deny, whether-ihe

other Defendants are subject ;tgiﬂieé@qurft 's jurisdiction, and thus, denies:the samé.

S
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P

r‘(A:s:t’o Factiial Allegations) -

12;./ Defendant ad;n§t§, @e:allegatins?jg" Paragraph 64 on 'iﬁféi'matzidri. and: belief.
13.  Défendant denies the allegationis in Paragraphs 65 through 68, éndi:ggeg;iﬁcgi]ly
dcriies the existence of :and reéﬁﬁhéibiligy for ‘any éileged deficiencies. ;nd/o;’ failed ‘tepair

attempts; Answering further, Defendant: is without knowledge or information sufficient.to

forth 4 belief asito any contact with, or:the knowledge of, the Dinerstein Defendants regarding

alleged problems.and therefore denies-the;same.

14. The allegations of Paragraph 69'-calls for a legal, conclusion fo which no

response is: required: :However, in the Titiiost caution, Defendant denies: the ;allegatiors .set;

forth therein:

15. ‘Defendant’ denies: the: allegations in' Paragraphs 70 through 74. -Answering
further, élqmqnts: of Paragréphs 70 through74calls ﬁgﬁea~iegal conclusién to Wwhich no response
is required. To the extent a response is required, the allegations are denied.

(Asto él?s.s Action Allegations)
i6. ‘Déferidant denies the ‘allegations. in Paragraphis 75 through 84 .and opposes the

certification of -a class in this matfer. Answering further, Defendant states: that Plaintiffs ‘and.

their right to'proceed as a‘class in this matters

all putativé class members have waived.

(A to Estoppel from Pleading and Tolliiig 6f Applicable Statiite of. Limitations)

17.  Defendant:denies the allegations in Paragraphs 85 through 89 and.opposes all..

133

 relief sotight therein.

FOR A FIRST'CAUSE OF ACTION
(Negligence/Gross. Negligerice s to All Defendants)

18.  Answering Paragraph 90, Defendant incorporates: by reference the preceding

Paragraphs of its AfiSWer as if repeated verbatim heréin.

ROA_00834




)

19. Thé allegatlons in’ Paxaglaph 91 call for a legal conclusion'to which no respomnse

s required. However, in the:utmostcauﬂon« Morales denies the- allegations of'Par@grathI as

[

they relate to it and demands strict; proof thereof,
20.  Defendatit demes thé allegations in Paragraphs o through :94; including all
subparts thereof, and. quqs,cisa%allfirélic;f ‘sought therein.

'FOR A SECOND'CAUSE OF ACTION'
(Breach of Warranty as.to-all Deféndants)

21.  Answering Paragraph. 95, Deféndant iricofporates by feference: the: preceding
Paragraphs of its Answeras it rcpeated verbatim herein,

22. Paragraphs 96 dnd, 97 cotitain legal conclusions wiiich requxre no Tesponse.

derfiaids strict proof thereof.,

23,  Defendant dénies thé allégatiors i Paragtaphs 98. thioiigh 100 and’ opposes ali

o

relief sought:therein;

'FOR A THIRD CAUSE OF ACTION' ..
(Strict: Llablhty in Tort:S.C. Codc Ann.. § 15-73-10 et:seq. astof Manufacturmg and/or
Supplier Defendants) -

24.  Answeriiig Pafagraph 101, Defendant incorporates by réference the preceding

Paragraphs of its Answer as if:repeated-verbatim herein.,

25.  Defendant is .wifhpu,t:' sufficient: ‘iﬁforma’tipn. or ‘belief (o admit: or dcpy the.

and/or‘Supplier .Defend,anis: as that term is defined in the Second Amended Complait a‘ﬂd
. ‘t'h‘erefbre' denies any such allegations and deimzdnds strict Pproof; tﬁ_(;fg(jf, }&gswcgiﬁg further,
Defendant states that it:provided: only caillking and sealaiit related .wm%'i‘:;af' The Gaté's_, -and has.

no knowledge of and is ot liable forwork performed by or supplies provided by any ofher

g
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entity on the project. Defendant further denies any allegations related to'defects in or damages

resulting, from its caulking and. $ealaiit otk at The Gates. All témaining allegations of

Paragraphs 102 through 114 are demed
26.  Defendant denies.that Plaintiffs are entitled to any of the relief sought in the
WHEREFORE clause against it. |

FOR.A SECOND DEFENSE

27, Plaintiffs' Third Amended Complaitt fails: to: state 4 clairii. against Défendant.
upon which relief. may be' granted, and;; therefore; the Third Amended Complaint ‘éhélildaba
distisséd against this Defendant pursuant to South Carolina Rule of €ivil Procedire 12(b)(6).

FOR:A THIRD DEFENSE

28.  Plaintiffs" claifiis iay be barred as .a. résult of their failure. to take' such
reasonable actions as necessary to:mitigate their damages as required by-South Carolina‘law.

FOR A FOURTH DEFENSE

-29.  Plaintiffs' ‘claims against Defendant: are barred; in wholé or in part, by the
dactrine of equitable estoppel.

FOR A FIFTH DEFENSE

30.  Defendant asserts that Plaintiffs" damdges, if any, weré ot dué to. or caused by

any ‘act: or-omission on the part of this Defendant, but were rather due to.and-caused by the

contributitig, concurring, intervening and/or superseding.fault; acts-or omissions of a person or:

persons over whomDéféndant had o contfol. Defendant pleads. such ¢onduét of others as @

ROA_00836
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FOR A SIXTH DEFENSE
31 ‘Defendit.asserts that Iélaimiffs"i" claims againist;it gy be barred by the defenses
of laclies, mistake, preemption, release; waiver, ratification, estoppel, unclean.harids, statite
of lifnjtations and‘/jori any ‘other f&efé'ﬂsc" that: thay .bé, available: upﬁx; discovery’ of, additional
information durmg the:pendency of. thiis: action. | |

F OR A SEVENTH DEFENSE

32.  ‘Plaintiff:is notsentitled to an awatd.of punitivé datnagés becaiise suchi damages -

violate the Fifth and’Fourteenth Amendments, of the Unifed: States- Constitution and-Arficle T
; - Article 1y

Section 3 of the South Catoliria Conititution il that: .
e  .the Jud1c1ary 8 ablhty to correct-a pumtlve damage award at the: appcllate level

‘only upon a finding of passmn prejudlce Qr capnce is mconsxstcnt with: due
:plocess guaranteés; .

e any-award of punitive damages serving a compensatory finction is: inconsistent.
with' due’process guarantees;.

e tothe:éxtent an/award.of piihitive damages is éxcessive; such award violates due
: pmce‘s‘s;_s‘guaraﬁtgcs';_:

e ‘the ]111 y 's unfettered. power.ta award punitive damages in any amount it.chiooses
is wholly devoid.-of: -meaningful standards -and -is* mcon31stent with.-die process
)guatantees :
, ° ieven: 1f it could ‘be: argued. that a standaxcl governing nnposmon of pumtwe.

damages emsls ﬂle standard is void for vagueness; and.

o the Plainfiffs" claiis for punitive damages violates the Due Process Clause and
thie Equal Protection Clause of the Fourteenth Amendment: of the United:States
Constitution -and-Article I, Section-3 of the Sotith Cauo]ma Constitution. in that
the smourt  6f ‘punitive damage is based upon the wealth .and; siatus of
Defendant:

FOR AN EIGHTH DEFENSE:

33. With respéct to Plaintiffs' cldim for ‘punitive. damages, Defendant incorperates,
. by reference any and all stafutes of dimitations: regarding the detéi‘fmi_nzit’féif afd/or

7
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i

enforceability. of punitive damage awards Which arose: in the- decisions of BMW of Norih
" America v. Gore, 517 U.S; :559 (19§6); .Coofer Industries;. Inc. -v. Leatherman. Tool: Group,
Inc., '532.U.S. 424:(2001), ‘and *S?dfe’ Farm Mutual Aitomobile Ins. Co. v. Campbell, 538 U.S.
408-(2003)- - :

FOR A NINTH DEFENSE

34. - Defendant would show it-was not the seller: of the condominium \mits or the
developer of the project; and “therefore Plaintiffs may ‘not recover on warrdnty mor can

Degquaﬁt be liable for-any claims of individual.finit oWners.

FOR A TENTH DEFENSE.

35,  Plaintiffs’ clafms. should be dismissed for failure to-niathe indigpénsable. parties:

EOR AN ELEVENTH DEFENSE

36. :Defendant incorporates by (referﬁnge any affirmative:defense raiséd by-any othér

‘ D‘eféndantliﬁ'mis action.,

+ 'FOR A TWELFTH DEFENSE
37. To the éxtent Plainfiffs' allegations based: ofi. contfact and warranty are
applicable in this case, they bar Plaintiffs' negligence claims:

FOR A THIRTEENTH DEFENSE

38,  Defendant vyiotildM show that the gllqged-'zélas; members did not have. afy.

rélationship with Morales nor;;is,}‘{here any typicality or:commonality as related to the action or
-acts of Morales; and thius, Motalésiis not a propef-party. ifi aiiy-alleged class action.. |

FOR: A FOURTEENTH DEFENSE,

39.  Defendant wotld show that o thé: extent. damages are sought- for work

" performed by others or damage resulting from ‘th(} acts of others, it is not liable for these '

8
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damages and M6rales denands an spportioniiient and/or -allocation of démages. to properly .

reflect its responsibility.

FOR A FIFIEENTH DEFENSE:

40.  Plaintiffs’ claims should be dismissed because of disclaimers and other-defenses.
spécifically provided-ini the' Master Deed..

FOR A STXTEENTH DEFENSE -

4. Defendant has not had an 0ppoftunity to. condiict & sufficient investigation. or. to.
engage in adequate dié,cg)yqry :mching on the citcumstances of the Plaintiffs" allegations.
Defendaiit ,inté'nq”s to act 'p’romp;I:y to inform itself as: to the: pertinent: facts: and prevailing,
circumstances surrounding: any. reported ‘injury of damage to the Plaiiitiffs: as alléged in the;

Third Amended :Complaint; and- hereby gives notice of its intent fo assert. ‘any- further-

affitmative defenses thatthistinformation-gatheririg process may dnidicate is supported by fact:

and law. Defendant fhius expressly asseits each of the defenses regiired by S.C. R, Civ. P. 8, -

and réserves its right to amend this Answer to assert furtlier allegations:in support.of any such. ;.

defenses as required by the;Rulesiof Civil Procedure.” '

FOR A SEVENTEENTH DEFENSE

" 42.  Plaintiffs. have failed to: comply with the ferms and ‘conditions -of The: South..

Carolina Notice and Opgortunity to-Cure Construction Dwelling Defects Act;. $.C. Code Ann. :

§40:59-810; thérefore, Plaintiffs' claiins shiould be disfnissed of are:subject to being stayed. .-:. .-

FOR AN EIGHTEENTH DEFENSE

43, Plainitiffs have waived their fight'to a jury trial.
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FOR A NINTEETH DEFENSE

44.  Plaintiffs. and.all putative class members haveswaived :tﬁeir~rigﬁt¥‘tb proceed thé:

class action mode of trial:

FOR A TWENTIETH DEFENSE

45.  Defendant js entitled to a set=off for any amounts recovered ‘related to- the'

alleged construetion defects at issug from any othes'sotirce by Plaintiffs..

PO

FOR A TWENTIETH-FIRST DEFENSE

46. . 'Defendant is erititled to an allocation of fauilt as to each:caiise of action and each.

element of d.’,a\magﬁ claimed by Plaintiffs::

'WHEREFORE;, having fully answered the Thitd Amended :Coinplaint of the Plaintiffs,
1De‘fendgj1f4 prays that the Third Argegded‘fc&qg;pflain:@j be dismissed as. to:it with ;:R;g;:juglice and
for such othier:and further relief as this Honorable Court may deem just nd proper:

NELSON MULLINS RILEY. & SCARBOROUGH LEP

Tara . Sulliva, SCfBaf No 79806
E-Mail: tara, sulhvan@nclsomnullms com.

: 1320 Main Street / 17th Floor
=Post Ofﬁ(,e Box.11070 (29211= 1070)

" - “Columbia,.SC’ 29201
(803)799-2000°  °

- Autorneys for-Martin Morales.Jr.. Painting and Drywall, LLC-
Columbia; Soirth Carolina -

, v

10
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CERTIFICATE OF SERVICE

I, the" undersighed, of the: law ofﬁces of Neloon Mullins Riley &

Scarborough LLP, attorneys for Defendant DDC Constructron -do hereby (,erufy ‘that I, .

. have served all counsel in this :acfion. with a. copy of the document(s) herembelow

‘ specrfied

Document(s):

Martin Morales Ir., Pamtmg and Drywa]l's Answer to:
Thnd Amended _Complaint ,

Justin O*Toole Lucey, Esquire
‘Stephanie. D;. Drawdy, Esquire
~ Tustin O'Toole Lucey, P.A.
Post:Office Box 806
‘Mt: Pleasant, SC 29465—0806
Jlucey@lucey~1aw com
sdrawdy@Mucey=law.coim

(Atmmejefér@l@mﬁff 5)

Harper Lainbert &‘“Blown PiA..
Post Office Box 908 )
Greenville; SC 29602
wlambert@hlblegal.com

:f(z?i'ttomt;yqiforfﬁudall"‘éozparatim)'

‘Chrlstopher Adams Esquire:
Collins & Lacy, P. G
1330 Lady Street, Gth Floor
‘Coliinibia; SC29201
‘Cadamis @collmsandlaey; com’

(Attoineys for HGE Consulting)

Sterling G: Davies, Esquire
Jason A Pittman, Esquire:
McAngus Goudelock:&: Courrem;
Post Office Box 12519 :
Columbia, SC: 29211
sdavies@mgclaw.com
Jas‘oﬂ.bittiﬁan@mg’oléw,coﬁiv_

- (Attomeys Jor Century Fire Pr. otectwn)'

Christiria A. Bissét, Esqune
McAngus Goudelock & Courie, LEEC
2411 North. Qak Street, Suite: 401
Myrtle Beach; SC 2957753173

. Chmtma blsset@mgclaw com,

(Faultless Hardware, zndzvzdually and
d/b/a Pamex Inc.) :

‘Michael B., T. Wilkes; Esquire
Ellen S., Cheek Esquire:.
- ‘Wilkes Law- Flrm P.A

.....

1277 Dunbar Street; Su1te 200! ”
Spartanburg, SC+ 29306

;mwrlkes@wﬂkeslaw com:

echeck@wilkeslaw.com. LoE

(Attorneys for Sinclair \&:Ass(:)’c.iiztés)f
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Paul E. Sperry, Esqmre

“Tyler P. Winton, Esquire
Carlock, Copeland & Stair, LLP
40 Calhouri Stiéét, Suite 400 '
Charlestoti, SC" 29401,
‘psperry@carlockcopeland com
‘twinton@carlockcopeland .com,

(Attomeys Jor The Clerkley/Watkms
Group, LP)

Ei Glenn:Elhott, Esquire

Aiken, Bridges, Elliott, Tyler, &
Saleeby, PA.

181 Bast Bvans Stieet, SUItB 409

_Florence; South: Carolina 29506

ieg/e@,alken‘pgldges ,COMm:

(Attorneys for.31-W Insulation.Co: Tne.)

’:D Anchew Williams, Esquire

Jostitia D. Shaw, Esquire.

‘Ken'Carter, Esquire

‘Turner Padget Graham:and Laney P.A.
1901 Main Street, 17th Floor
Columbia,. S€ 29201
~dwj11iams@fumerpadget com
dshaw@turnerpadget: cony
fKCartel@TumerPadget com

(Attorneys for Geo-Systems-Design &
Testmg Inic., )

John Moylan Esqune

“Tally Parham Casey, Esquire
‘Wiyche, P.A. '

801 Gervais, Street, Suite B
Columbia, SC 29201

jmoylan@wyehe.com '
;tuarh (Zwvche com

(Southem Equzpment Company, Izzc d/b/u
Ready Mixed Concrete Company.) -

 Kail 'S, Brehmer, Esquire

Brown & Brehmer
Post Office Box 7966
Columbla SC 29202

. karl bgehmer@b'r,owggpgbgehxpgrfcpmf

(Attorneys for Bailey Bléctric Compiny,
LLC)

Steve M.-Pharr, Esquire
Pharr Law, PLLC

8 W, Third St:# 600
Winiston:Salem, NC 27101
spharr@pharrlaw com

(Aftomeys Jor Alenco Inq D/B/A Ply
Gem Window Gr oup) )

Franklm] Srith, Jr., , Esquire
Richardson, Plowden Caxpenter &:
Robinson, P.A. g

1900 Barnwell Street

- Columbia, SC.29201,

fsn;i@h@rpcrlaw:com

(Attorneys for SCA Engineeis, Tnc.)

Tobias G: Ward; Jr.
Tobias G: Ward, PA
P. 0. Box 6138
‘Columbia, SC 29260
'tw@fobywardlaw.comz

e
fd

;Attomey Sfor AAA Accar (t&, Plumbzn g

(John Doe #2)°

S: Mmkey Stubbs, Esquire:
Baker, Ravenel & Bénder; L. LP
3710 Landmark Dr.

Columbia; SC 29204
mstubbs@brblegal.com

(Attoriey for Time Wariier).
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Chns Majure Esqune

Ryan Oates; Esquire

Brent. Boyd Esqmre

Murphy & Grantland, P.A.

Post Office Box:6648:

Co]umbla -SC. 29260

.cmaym e@murphygranﬂand coimn
'bboyd@murphygrantland.com
(Attomey.s for Mamtenance Builders
Supply, Lid. )

Josh Eenneif Esquire
Geoff Osborn, Esqune
“Wendy Byats, Esquiie:
‘Rogers Townsend.-& Thoinas; PC
PostOffice: Box 100200:
Columbla South Carolitia 292023200
:J osh. bennett@ltblaw com
Geoff.osborn@rtt:law.com.
| Wéﬁdjil-ﬁyﬁﬁfé‘@?ffifﬁw ‘.‘c"d’i’ﬁ,

" (Attorneys for HCM Utaly, LLC,
TP ‘Operly. ramed as Best Masonry and
its successor in: mterest OldCastleAPG
_-and Headwaters, Inc..d/b/a Best Masonry)

John Devlin; J.;

Post-Office/Box 10387
*Greenville;, SC 29603 ’
John.deylin@devlinparkinson.com

(Attoriieys for T&M Coricrete)

September/) 2014

Herbert,W. Louthian, Esquire
Louthian Law Firm, PA-

. 1116 Blanding Street, Suite:300

Columbla SC 29201
hcrb@louthlarﬂaw com:

(Atto; neys for Loveless Commercml ‘

Contmctmg, Inic. )

Brian C. Gambrel, Dsquire
Lovic Brooks, ‘Esquite:
Helms & Greene; LLC

1122 Lady Strect, Suite 1025
C\olumbia“,}"SCi;;?:%Ol

<<<<<

Maik:S. Barrow Esquire

Chnsty E. Mahon, Esqune
Sweeny,. Wingate & ‘Barrow, PIA,
P O. Box 12129 :
Columbia; SC: 2921¥
cem@swblaw.com

(Attorneysfor Cherokee; Inc).

&

| L ta S Shumpert
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STATE OF SOUTH CAROLINA.

COUNTY OF RICHLAND:

The Gates At Willianis:Brice-Condorniinium

Association-And Katharine Swifison,
md1v1dua11y, and on ‘behalf of all others
similarly situated, .’

Plairitiffs,

DDC Consfruction, Inc.; Kapasi Glass Mart,
Inc.; DMC’ Consohdated In¢.; DMC Builders,

Co: Jnc., md1v1dually and d/b/a The Dinerstein

Compames DE-Developers; - Columbia,
Condos, Inc.; Columbia Condos, LP; DMC
Developers ILtd.;” 31-W Insulation
Company, Inc:; Assocxated Concrete
Contractors, Inc “Bailey: Electric. Company

ELE; C&B Utlh’ues LP Carolma F1001

‘Cherokee Inc Comnado Stucco LP Cross

Plains-Custom’ T11e Ine. Lowry Construction
& F1a1m11g Inc.: ETR Constructton, Inc.;

Martin Morales Jr, Painting & Drywall LLC

Metal Construcuon Materlals Inc.; Southwest:

’I1onworks JInc; The: Clerkley/Watkms Group,
- LPy deall Cmporatmn Triad Pest Control,

CASENO, 2012-CP-40-8512.

)
p)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
).

)

)
)

Inc.; Wyman Acoustics LLC; Alenco: ‘Holding.)

Corporatxon Alenico Window A LLC New
Alenco Window, Litd.; AWC Holding

Company; Crosby Wmdow Inc., f/k/al
_Action. WmDoor Technology, Inc Geo-

Systems: Demgn & Testmg, Inc.; HGE

© Consuliing; Tnc.; Maintenance Bullders Supply,_
Lid.; SCA Engmeers Inc.; Sinclair &

Assomates Jnc.; Faultless Hardware,
mdlvxdually and d/b/a Pamex Inc.; T & M

- Concrete, Inc.; Loveléss: Commermal

Connactmg, Inc Economy Waterprooﬁng,
Inc:; BMC West: Cprp,oratlon Highway One

‘Cons\trgqtion,‘»lnct; T Windows LLC;

)

)
)
)
)
)
)
)
)
)
)
)
)

CHEROKEE, INC 'S ANSWER TO-
THIRD AMENDED- COMPLAINT >

(Non-Jury. Trial Demanded)
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ALHASTENVTE

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH-JUDICIAL CIRCUIT:
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Diétrich Industries, Inc., a/k/a. "Dietrich:Metal )
Framing, Inc., n/k/a Clarkwestern Dietrich )
Building Systems LEC; Best Masonry and its )
stccessor in’‘interést, QOIdCastleAPGr )
Headwaters, Inc.d/b/a Best Masomy, )
Labrador Electric -Company, Inc:; AAA )
Accurate Plumbmg, Heatmg & Au LLC, fik/a )
AAA Accurate- Plumbmg Solutions Division of )
AAA Accurate:Backflow Testing: & Repair,. )
LLC; Time Warner Cable Sotitheast, LLC )
Southern Eqmpment Company, JInc., dib/a )
Ready Mixed Concrete: Company, and John, )
Doe #1-10: )

)

)

)

- Defendants.

Defenilant Cherokee: T, ("Cherokes” or, “Defendant") answers, the Third Amended.

Complaint of Plaintiffs The Gatés-at Williams-Brice. Coridosninturh’ Association aid Kathatine
Swinson, individually; and on behalf of all-others-similarly situated ("Plaintiffs"), as follows:

1. ‘Bach and every allegation of the Plaintiffs! Third Amended Complaint: fiot

0

specifically admitted herein is expressly denied:, R

‘2. Defenidant denies that Plaintiffs:are entitled to, a jury trial and demands a-bench

FOR A FIRST DEFENSE. AND BY WAY-OF" ANSWER
(As to Partics and Jurlsdlctmnal ‘Statement)’

3, ‘A ’Défeiidant; is withoit sufﬁme‘nt information: or Knowledge ’t'oc. adiit: the:
allegdtions‘in Paragraphs 1,2 and 3 and.demands strict proof thereof. : )

4,  Defendant admits ﬂlej allegations of Paragraph 4 on'information and belief:

5.  'Paragraphs. 5 -and.6 contaid legal concluswns {which do riot fequire; a response

To the extent a, Tesponse is required; the allegations are denied:

-
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6. . Defendant is ‘without information of knowledge sufficient to admit: or defiy the.

allegations in Paragraphs:7 through 20 relative fo the corporate status and/or operations.of the-

entities designated therein; and therefore denies: .same and demands ,s‘tfic}:‘tiv A‘iaroof: thereof.
;(Deféndaﬂnt‘:admits‘ only so much of Paragraphs 10-through 20 as dllege that DDC Construction,
;Iﬁc,- was the general contractor -of. ‘Iths?proj@dt and: that Columbia: Condos, LP ‘was the
owﬁer/deveﬂfoﬁer ofﬂ'the project. Further; Defendant ihc‘:b;‘pb‘ratés;f.the}.l‘espdxisjes of the entities

fidéix,tif:i;sid‘ in Paragraphs 7 through 20 by reference.

7. Defendant is without information sufficient to admit ordeny the allegations in

‘Paragraphs 21 through 27 :and 29 th"roi'}’gh 559,: and therefore denies; same ‘anc}; dé:mands Strict
proot thefeof,f ' | | |
8.  Defendant adlhitsxor‘xl&% o much of Paragraph: 28, ‘as alleges :Dga'fend'antt is a
.corporation orgamzcd anid: existing under the laws of the State: of Delaware :that pxoﬁ@e@
certaifi site- work at The Gates -All'otfier: allégations cotitained in Paragrapli 28 are:denied’,
9. The allegations of Paragraphs 60 through 62 require:no-response. To the extent

‘a responise s required, the allegations are denied:.

10:°  In aiswering! Paragtaph 63, Déferidant admits it is subject to. the jurisdiction of’

‘the Court but-is’ -without sufficient knowledge -or” information to: admit: orfrd;s.rgy" whether the
other Deferidants aié subject:to: itie, Court's’ jurisdictior, and thus, -deries the safe.,

(As-to Factual Allegations)
11, Defendaiit admitshe :auc;gaﬁbﬁs ‘in’ Paragraph 64 on ififormation and belief.

12:  Defendant déhieé-‘ﬂie allegations ‘in Pax'agféphs .65 through 68,. aiid specifically.

denies the existence. of -and responsibility for any. alleged -deficiencies and/or failed Vrepai.x'

- attempts. Answering further; Defendait is” without kuowledge: or ‘information sufficient to

3
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form a'beliefas:to any-cotitact With, or.the knowledge of, the Dinérstein Defendants regarding

-alleged problems and thexefore denies the same.

13.  The allegitions of Parégtaph 69 calls for & legal concliision to whicli no

Tesponse is required.. However, ‘in the/utmost caution, ‘Defenddrit -defiies the. allegations -set

forth therein.

14 _fDefe’ndéﬁf- denies the ‘allegations T Paragraphs 70 tﬁmqg@ -’7;;1'; Answering
fmther, ”elem§11t:s;\ofjlfggagr/qphsj?’@‘-throug{l 524 calls for a legal conclusion to which’ ;10 respomnse
s réqﬁife‘tl. To the extent:a‘response is required, the allegations are denied!, .

(As’to Class. Action Allegations) ’

15. - Defendarit denies the allegations in Paragraphs 75 through- 84 and opposes: the

certification of a. class in this ‘mater. Moreover, Defendaiit ;s"se‘rts:. that Plaintiff- and all
‘ .
putative classimermbers have-waived any nght they' may have had’to proceed: as;a:class.in this

k3

“matter, .
(As to Estoppel from Pleading and Tolling of Applicable-Statute of Limitatiors):
16, ~Defendant denies the allegations i Paragraphs 85 throvgh. 89, and opposes: all

Telief'sought therein;

_ TORAFIRST CAUSE OF ACTION *
{(Negligerice/Gross Negligence as:to, All Defesidants)

17.  Answering Pafagraph 90, Defendant incorporates by réfercrice the preceding
,I?ai'égraghs\ of‘its Answeras if repeated verbatim herein.
18,  The allegations in Paragraph-91 call for a legal conclusion to which i response

v . - . ) 3 e . e e o hh T
Is'required. However, in the utmost caution Cherokee denies the allegations.of Paragraph 91

< . as they relate 6 it aﬂdﬁ:demanasﬁ;;stridf?pmofj.\ther‘edf.v

%
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19, - Defendaiit denies the allegations in- Paragraphs 91 through 94;, including all

FOR A SECOND CAUSE OF ACTION
‘(Breach of Warranty ds'to all Defendants)-

o

20.  Answering Pafagtaph: 95, Defendant incorporates: by réference the precediig:

Paragraphs of its: Aniswer as if repeated verbatimberein.

21,  Paragraphs 96 and 97 contaui lcgal conclusions Which tfeguilé no" responise.

Howevef; in the ttfmost. caution Cherokee détiics the allegations of these Paragraphs nd’

demands strict proof thereof.

2. Defendanit deniés the-allegations ini Paragraphs 98 aid 100 stid opposes‘ail relief,

sought therein.

"FOR A THIRD CAUSE OF. ACTION
(Stnct Llablhty in/Tort: S.C. Code Ann. § 15-73-10.¢t-seq. as.fo Manufacturmg and/or:
Supplier Defendants) .

23.  Answering. Paragraph. 101, Defendart incorporates by reference: the preceding:

Paragraphs o‘f;.’it‘é Answer as if repeated verbatim herein, *

24, Defendant: is withiout: sufficient informatiori or belief to -admit -or deny the:

allegatiotis' in Paragraphs 102+ tirough, 114 to ‘the’ extént they ‘relate: to. other: Matufactires:

- and/or ‘Supplier Deféndants as. that term 1is defmed ‘in the Third Amended Complaint- ‘and.

thérefore denies: any su,ch’_;all”ega’gmns, and' demands. stiict »ﬁbef“th@IEOf. Aﬁswermg ;fur,thelj';

Defendant states:that it prov1ded only limited site 'work 4t.The: Gates ; and has no knowledge of:

and is not liable: for wo1k perf formed: by or supphes pr ovided by any other-entity on the project.

Defendant further. denies any allegations related to defects in or damages 'fesjultm‘g’,hfjomf,l,tg site .

Wol‘k at The Gates. All.remainifig allegations of Paragraphs 102 through 114-are denied.
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25: Defendant: denies that Plaintiffs are entitled to any of the relief sought-in the

'WHEREFORE claiise against it

FOR A SECOND DEFENSF,
26.  Plaintiffs" Thitd’ Amended Complaint fails-to state 4 claim, against: Defendant.
vipon ‘Which relief 14y be: granted, -and, therefore, the Third Amended Cotplaifit shotuld.be:

dismissed against this Defendant pursuantio‘South Carolina Rule of Civil Progedure 12(6)(6):

'FOR A ‘THIRD: DEFENSE
27.  Plaintiffs" claims. may be barred as a result of their failure: fo take such

reasonable actions'as necessary to-mitigate their damages.as requiied by Sotith-Carolinia faw:.

FOR A FOURTH DEFENSE
28.  Plainitiffs" claim§ against ‘Defendant are. batred, in ‘whole: of i ‘part, by: the.

doctrine of equitable estoppel.;

FOR A FIFTH DEFENSE '

29. 'Defendant-assert that Plaintiffs' damages, if-any, were not due:to or caused by

~ any act.or omission’ on'the’ part. of this. Defendant, but Weré rather -dué. o and taused by tiie.

contributing, concurring; intervening.and/or superseding. fault, acts or-omissjons:of a person:or-

persons’ over whom. Defendant had 1o control. Defendarit'pleads such conduct of officrssas a,

complete defense:to all claims in this action.

FOR A SIXTH DEFENSE
-~ 30. ,‘Defeﬁdant}as“sei:t‘s that Plaintiffs’ claims against it may be batred by the deferises
" of laches, mistake, 'pgécmpf.ion; zelease, waiver, ratification, estoppel, unglgalzi;hégds, statute:
of limitations. and/or any ‘othier :défﬁuge‘ that may .bc available upon- discovery’ of ‘additional
information durifig thé pendency: of this Action. |

6
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FOR A SEVENTH DEFENSE

31.  Plaintiff'is not emtitled to an-award of ,pﬁmuveadamages{beeausecusuch damages
violate ‘the Eifth and Fourteenth: Amendments of: the United Statés Constitiition and Articlé.T,
Section 3 of the: South Garoﬁna{«)onsﬁ‘tu‘tion inthat:

e ‘the Judlclary s ‘ability to ‘correct a punitiye: damage award at.the appellate Tevel

orily upor a finding .of passmn prejudlce or capnce is inconsistent with diie-

Process guarantees;

@ any’ award of: pumuve damages serving a: compensatory function is inconsistent:

with due process guarantees,

° 1o the extentian award of pumt:(ve damages is'excessive; such award violates due-

pIOCCSS guarantees

‘o the jury’s unfettered power to award punitive darages in any amount’ it: chooses
s wholly dévoid of meaningful standards ‘and 1s mconsmtent Wlth dug process
_guarantees;:

L even if it could be argued that a- standard governing 1rnpos1tlon of pumuvei '

- damages: exists; the standard is void for vagueness ‘and.

the. Equal Protectlon Clause. of the Fourteenth Amendment of the: Umted States

Conistitution arid Afticle I ‘Seétion 3, of the South Carolina Constitution, in that:

the amount: -of punitive; damage is based 'upon the- wealth and status. of
- Defendant..

FOR AN EIGHTII DEFENSE,

32 With respect to! Plainfiffs” claim for punifive damages; Defendant incorporates:
by reference any gnd. all statates of lmntanons regarding the detexmmatlon and/or’

enfoxceablhly of pumuve ‘damage awards which -arose in the demsxons .of BMW of North:

America v Gor‘e'z 517-U.8. 559 (’1996):;; Cooper Indust'ries; Inc. v. Leatherman Tool- Group,
Inc., 532.U.S. 424 (2001), and State Farm Mutual Automobile Irs. Co. v. é“ampaéii,‘sasiju.zs,

408 (2003).
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TIOR A NINTH DEFENSE,

-33.  'Defendant ‘would show: it was not'the seller of the: condominium urits. or the:

developer of thie project and. therefore Plaintiffs may. hot Teécover on warranty' nor: ca,

Defendant be;liable-for any claims of individual uriit owners.

FOR A TENTH DEFENSE

34.  Plaintiffs' claims should be dismissed for failure to name indispensable parfies,

BN

FOR AN ELEVENTH DEFENSE

35: Defendant incorporates by, reference any affirmative-defense saised by any other- -

Defendant.in thistactiofi..

TOR A TWELFTH DEFENSE: -
36, To 'the extent Plaintiffs! aligations based on; contiact and. Warranty are
apphcable in this case, ‘they bar Plaintiffs' negligence claims.

FOR.A THIRTEENTH DEFENSE

37.  Defendant: woul'df’ show that::the alleged class members did mot Have any-

telaticnship with Cherokee nor. is thére any typlcahty or’ commonahty as related to the ‘action

-~

or acts: of Cherokee . and thus;,.Cher okee igmot a p1oper pa1ty in any: alleged class action.

. FOR A FOURTEENTH DEFENSE

38.  Defendant ‘would show that:'to ‘the extent damages are sOﬁg‘ht for Wark:
performed by others or damage, resulting :from the- acts of ofhers, if s not Tiable for these: .

damages -and Cherokeedemands’ 'éiﬁ.‘apgérti“éﬁmtéﬁt« and/oi allocation of damages 1o ;pereriy'

reflect its responsibilify ;

'ROA_00851
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FOR A FIFTEENTH DEFENSE

39. Plaintiffs' claims'should be dismissed because of isclaimers and other defenses

specifically provided:in the. Mastef. Deed.

FOR A SIXTEENTH DEFENSE
40, Defeiidant has not had an oppotunity to conduct a sufficient investigatioti or to

engage in adequate: discovery touching -on the circumstances @fj the Plaintiffs" allegations.

Defendant ‘intends ‘to ‘act promptly to ‘inforny itself as: to' the pertinent. facts and ‘prevailing

circuinstances: suriGunding any 1epoitéd injiiry or ddmage to the Plaintiffs as: alléged i the.

Third Amended ‘Complaint ‘and, 'lieret'):}fﬁ gives notice of: i,%s% intent. fo~ assert: .any further

affirmativé defenses. that this.information-gathering, process midy -indicaté is supported, by fact

and law. Defendant thus expressly: asserts each of the-defenses required'by S.C. R. Civ. B8, .

aiid ‘resetves its Tight to amend this Afiswer to asseit firther:allégations:in support of any such
defenses-as required y}the:Ru-lcs;o’f Civil Procedure.

FOR A SEVENTEENTH DEFENSE

41,  Plaintiffs have failed to comply with the terms and conditions of The- South.

Catolinia Notice:dnd: Opportunity to Cure:Construction Dwelling Defects Act, :S.Ci Code Ann.

§40-59-810;, thérefore; Plaintiffs' élaﬁﬁ§33ﬁ§uld bé di?gmiéééd'fof are:subject to being stayed.

FOR AN EIGHTEENTH DEFENSE
42.  Plaintiffs have waived theirright-to a jury trial..

FOR A NINETEENTH DEFENSE'

43.  Plaintiffs and all pitafive class einbers have. waived their right to. proceed

under a class action mode:of trial.

ROA_00852 -




FOR A'TWENTIETH DEFENSE:

"44.  Defendant s entifled to a set-off. for any amounts, recovered related 16 the

alleged conéﬁﬁbtibn.:défécts at: isSiié*fr‘ﬁfn:;ny’othéi‘é:sbhrcé by Plaintiffs.

FOR A TWENTY-FIRST DEFENSE

45, :Defend’aﬁt,i"s ,entitle’d;,té'z'?a"r’lfsllb‘catibﬁ of fault as.to each cause of Action and each

WHEREFORE havmg fully answe1 ed the Thll’d Amended Complamt of the Pldmtlffs .

Defendant prays that-the Fhird. Amended Complamt ‘be-dismissed ‘as to: it witl prejudice and‘

f01 such other’and’ further rehef a this Honorable Court ‘may deein Juist and. proper.

NELSONMULLINS RILEY &'SCARBOROUGHLLP

frarac Sulhvan SC Bar No. 79806

E-Matl: tara, sulhvan@ne]sonmtﬂlms com:
1320 Main Street/ ‘17th Floor

POSt Office BOX 11070.(29211=1070)
Columb1a SC 29201

(803) 799—2000

.Attémey‘s‘qur;‘Cher‘oke‘e Inc.

Columbia, South Carolina

September 9, 2014 |
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CERTIFICATE OF SERVICE:
I, the u;;d;érSigncd, of the law offices of Nelson Mullins: Riley &'
Scaiboréighi FIiLPx attorneys for Defendant, DDC Cotistruction, do heréi}y certify that I,

have: served all counsel m this. -action with a copy ‘of the document(s) herembelow

spemﬁed o '
A==
Documeiit(s):. 25 D
Cherokee's Answer to Third Amended Complaint ot
£, ﬂ’;” -
Justin:O'Toole Lucey, quuue , Sterlmg G. Davies, Esqulrc i"' , “3?, -
Stephanie D;;Drawdy, Esquire: ~ Jason A. Pittmnan, Esquxre v :3%? £
Justm 0'Toole’ Lucey, P.A. McAngus Géudelock & - Courie, %ch s,
Post Office Box:806 ) : Post Office Box 12519 v
Mt. Pleasant; -SC 29465-0806. Columbia; SC 29211 ’
jlucey@Iucey:law:com. ' sdavies@mgclaw:com - -
sdrawdy@lucey-law.comi. . Jason.pittman@ingclaw.com
(Attorneys for Plaintiffs)  (Attorneys for Century ‘Fil:e, Protection)
N: Ward Lambert; ESquire | “Christida’A. ‘Bisset, Esquire.
Haiper Lambert & Brown,. P.A. McAngis Goudelock & Couue, LLC
Post Ofﬁce Box 908 - 2411 North:Oak, Street,: Sulte 401
Greenville, SC 29602 s Myrile: Beach, SC 29577:3173
wlambert@hlblegal:.com. ‘ : Chmstma b1sset@mgclaw com
(Attorneys for Tindoll Corporation) (Faultless Haridware,; m(lwtdually and
o ’ d/b/a Pamex Inc.)- :
Christophér. Adams, Esquire Michael B, T: Wilkes, Bsquire
Collins & Lacy, P. C. Ellen.S. Cheek; Esquire )
1330 Lady Street, 6th. Floog Wilkes Law Firn, P:A.
Columbia, SC 29201, 127 DunbarStreet, Suite 200
\cadams@collmsandlacy com Spartanburg; SC 29306 -
- T mwilkes@wilkeslaw.com
(Attoriseys for HGE Consalting) . eclieek@wilkeslaw.com *
“ (Attorneys for Sincldgir & Associates)
Paul B Sperry, Esquire Karl:S. Brehmer, Esquire
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Tyler.P. Winton, Esqulre
Carlock, Copeland & Stait, LLP
.40 Calhoun Stréet, Suite 400
Charleston, SC* 29401
psperry@carlockcopeland.com
’ti)vihféh"@”éiiﬂﬁ"éliébﬁéléﬁafé‘:ﬁ‘biﬁ’f :

(Atiorneys jm The Clerkley/ Watkins
~ Group; LP)

'E:Glenn Elliott; Esquue

. Aiken; Brldgcs Elliott; Tyler &
Saleeby, PA.

181 East Evans Street, Suite 409

f,Flownce South Carolma 29506
c@aﬂcenbudges Cort

(Attornays for 31-W Tusulation Co. Tic.)

D. Ardrew, Willianis; Esquite

Joshua D. Shaw, Esqulre '

Ken. Carter “Esquite

‘Turner Padget -Graham.and Laney P A
1901 Main Street, 17th-Eloor.
Coluimbia; SC:20201
dwilliams@turnerpadget;com
‘dshaw@turperpadget.com:
KCarter@TﬁinefPad?geﬁcom

(Attomeys for Geo—Systems Design &
Testing. Incé. )

John Moylan Esqulre

Tally Parham, Casey, Esqune
Wyche, P. A.

801 :Gervais Street; Suite’ B
‘Columbia, SC 29201

-1moy1an(d)wy sche.corm.

tpar ham@mche com.

(Soutlzenz Equzpment Compuany, Tnc. d/b/a
Ready Mlxed Concieteé: Company ), '

Chris Majure, Esqiite.

Y

Brown & Brehmer:

Post Office Box 7966

Columbia, SC 29202

karl. brehmm@bwwnandbrehmei com;

(Attomeys for-Bailey. Electuc Company,
LILC) '

Steve, M. Pharr, Esquire
Pharr Law; PLLC:
8 W Third St'# 600+

”WmQton—Salem, NC 27101

spharr@pharrlaw com

(Attoz neys for Aleiico. Inc: D/B/A: Ply
Gein Windoyw Gmup}

Franklin'Y. Smith, Jr. . Esqiiire "~
* ‘Richardson, Plowden, Carpenter &
~Robinson, P.A.

1900 Barnwell Stréét.
Columbla SC 29201

: fsmlth@lpcrlaw comy

(Attorneys for SCA Engineers, Inc.);

‘Tobias G, Ward, Jr. -
‘Tobias G. Ward, PA.

P:O. Box\'ﬁ“l,’.:tfi N
Columbid, 'SC 29260
tw@’tobywardlaw com

Attor ney fOI AAA Accur ate Plumbmg

(John Doe #2)

S. Malkey Stubbs, Esqune
;Bakel Ravcnel’ & Bender, L. L P.

3710. Landmark. Dr.
Columbia,-SC 29204
m'stubbs@bfﬁlegal.com

(Attoz ney. f01 Tinte: Warner: )

‘Herbert W: Louthian, Esquire:
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Ryan Oates, Esquire

Brent Boyd, Esquite. .

' Murphy & Grantland, P:A.
‘Post Office Box. 6648
~Columbia, ‘SE: 29260:

cma]ure@murphygwnﬂand comt

lbboyd@mulphygxantland com.
(Atiorneys; fo; ‘Maintenance Builders.

) Supply, Ltd.)

Josh Bennctt Esquire’
Geoff Osborn, ‘Esquite

Wendy Byars Esquxre

Rogels Townsend & Thomas; PC
Post Office: Box 100200

Columbla, South Carolina 29202-3200

Josh. bennctt@1 tt-law.com,
‘Geoff.osborn@rtt-law.com:

-Wéndy'ibyérs'@rtt-léw.co}'ﬁ«

(Attoz neys fm HCM Utah, LLC,
improperly named as'Best Masonry.and

Ifs successorin, mterest OldCastleAPG.
and Headwaters, Inc: d/b/a Best Masonry)

John Devhn, Jr.,

Post:Offiée Box 10387
Greenville, SC 29603

John.devlin@devlinparkinson.com

(Attorneys for- T&M Concrete). .

Louthian Law Firm, PA
1116 Blandmg Street, Suite:300
Columbia; SC 29201

: he1b(a)louth1anlaw com

. (Attor neys: for Loveless Commercial

Conty. acting, Inc)

Brian C. Gambrell, Esquire «

Lovic Brooks, Esqune

_ Helms & Greene, LLC

1122 Lady: Street, Suite 1025
Columb1a, SE 29201

(ditorneys for Southwest Ironivorks)

‘Maik S. Batrow, Esquue
: ChnstyE Mahon Esqune

Sweeny; ngate & Barrow; P: A
P. 0. Box'12129 . |
Columbid, SC 29211, -

‘cem(@swhlaw,com -

(Atiorneys for:Chierokee, Tnc,)

Lzsa S Shumpelt

September q , 2014

ROA_00856




- IN THECOURT OF COMMON PLEAS
FOR .THE FIFTH TUDICIAL. CIRCUIT

STATE OF SOUTH CAROLINA

nn et e Bt

COUNTY OF RICHLAND

The Gates At Williamis-Biice Condominiith
Association And Katharire Swinson,
individually, and on behalf of:all others
similatly sitiated,

Plaintiffs,
Vs,

DDC Construction,, Jhe.; Kapasi Glass Mat,
Inc.; DMC Consohdated Inc:; DMC Buﬂdels,
Co. Inc md1v1dua11y and d/b/a The Dinerstein
Companm DC Developets = Columbia ,
Condos,.Inc.; Coliriibia Conidds, LP; DMC

Developers I, Ltd.; 31-W Tnsulation.

Company, Tnc.; Assoc1ated Concxete

ILC; C&B Uuhtxcs LP Caloiina Floor
Systems, Inc:; Century Fire: Protecoon LLC;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
Cherokee TInc.; Corenado Stucco,LP;.Cross f)
)
)
)
D)
)
)
p;
)
)
)
)
)
)
)
)
)
)
)
)
)
)

‘Plains Custom Til§, Inc.: Lowry Construcnon
& Framing Inc.; LTB Constructmn ' Incy
* Martin Morales lIr Painting & Drywall; IQILQ;

Metal . Constructlon Materials, Iric.; Southwést
Itonworks Inc “The Clerldey/Watkms Group, BE
LP; Tindall Corporatmn Triad,Pest Control,
Inc; Wyman Acoustics LLC; Alenco: Holding: ) -
Corporanon Alenco Wmdow GA, LLC New
Alenco Window, L:td.; AWC Holdmg

Company; Crosby Wmdow Jnc., f/k/al

Action WinDoor Technology, Inc Géo-.
Systems Deslgn & Testmg, Inc:;, HGE ‘
Consulting, Inc.; Maintenance Bulldels Supply, )
Lid.; SCA Engmeels In¢.; Sinclair: &
Assomates Inc.; Faultless Hardwzne

individually and d/b/a Pamex Inc.;T & M.
Concrete, Inc.; Loveless Commcrc;lal

'Contractmg, Inc ‘Economy’ Waterproofxﬁg,

Inc.; BMC West Cmporatmn nghway One
Constructmn Tnc.;J 1. Windows LLC; -
Dietrich Industrles Inc a/k/a Dietrich Metal

ROA_00857
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CROSS PLAINS CUSTOM: TILE

INC.'S ANSWER TO THIRD
AMENDED COMPLAINT

(Non-Jury Trial Demanded).
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Framing, Inc., n/k/a Clarkwestern Dietrich
Building Systems LLC; Best Masonry and it§
successor in interest, OldCastleAPG;
Headwaters; Inc. d/b/a Best Masonry;
Labrador Electric Company, Inc.; AAA.
Accuraté; Plumbmg, Heatmg & A1r LLC, f/k/a
AAA Accurate Plumbing-Solutions DlVlSlOII of
AAA Accurate Backflow Testing & Repair;.
LLC Tn:ue Warner Cable Southcast LLC
Ready Mlxed Concrete Company, and Tohn.
Doe #1-10:

Defendants.

" Defendant Cross Plaits' Custom, Tile, Inc. ("Cross Plains" or: "ﬁeféndani“i answers the:

Third Amended Complamt of Plaintiffs The Gates at Williams-Brice Condominiiith. Assoc1at10n

-and Katharme -Swinson, mdxwdually, and’ on. behalf of all’ others s1mllarly situated

("Plaintiffs !’:)_‘! as follows:,

1. “Bachand every dllegation of e Plaintiffs' Third Amended Comiplaiit not
specifically adinitted herein is expressly denied. ”

2. Defendant denies that Plaintiffs are entitled to a jury»"t.rizilﬁ:{

I‘QR A FIRST DEFENSE AND:BY WAY:OF° ANSWER
(As to; Partxes and Jurisdictional Statement)

3 Deferidatit is ‘Without sufficient information or knowledge t6 admit the-

allegations in Paragraphs 1,2:and 3 and demands strict proof tiereof.
4. Defendant admits theallegations of Paragraph 4 on information and belief:
5. Pardgiaphs 5 and 6 coiitain legal conclisioiis which-do ot require 2 résponse.

To the extent a response is required; the:allegations are denied..
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~ the Court but is without suff1c1ent knowledge or’ mformatlon to admit or deny that the, other’

6. 'Def@i;dant?‘i’s. without ‘information sufficient to admit or-deny theé allegations in.

Paragraphs 7 through 20 relative to the-corporate status and/or operations ‘of ?%her,eﬁtities rand.

“much of Parag'r,aghs 10 'through; 20 as allege that DDC' Construction; Inc, was the general
contractor of ‘the project and’ that' Columbia Condos, LP’ was. the owner/developer of fhe

project:. Further; Defendant:incorporates ‘the. responses of the entities-identified iri Paragraphs.

7 through 20“1'3'3[ reference:

7. ‘Deferidant isiwithout infomation sufficiént to admit or’ deny the allégations in,

Paragraphs 21, tirough 29 and- 31 through :59 and therefore denies same- and demands- sfrict

“proof thereof..

8. Defendant admlts -only ;50 much; of Paragraph 30 .as_alleges Defendart is- a.

corporation orgamzed and: existing under: the Taws ‘of the ‘State of Texas that: provxded certain

 ceramiic iile Work at THé Gates: All oiher allégations:containgd in Paragiaph 30 afe denied.

9. The allqggiﬁbns of Paragraphs:60 through 62 require no response: To-the extent

a fesponse is réquired, the allegatioris are; dénied.

10.  In answering Péragraph 63, Defendant admits it is <subjec't"»t0 the jurisdiction. of:

c1e

Defendants are:subject fo the: Comt s-jurisdiction, and: thus; deniés the same.
(As to Factual Allegations)

| 11,  Defendant a'dmit'sﬂthé: alleg‘atitfnlisiﬁ Paragraph 64:-on ﬁiﬁforméitio”ﬁaﬁd’b‘eﬁeff

12.  Defendant denies the allegatxons in Paragraphs 65 through 68, and specxﬁcally‘

denies the existence bf and! respon31b111ty for .any allegéd deficiencies’ and/or faileéd repair

attempts;
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+13. * The. allegations of . Paragraph 69 calls. for a legal conclusion to which no

forth therein,

14. Defendant demes the: allegat10ns in Paragraphs 70 through 74 Answermg

futthér, eléménts bf"ParagféphS 4'Z.O-thr0u‘gh‘74ﬂicalls' for.a legalzﬁ,cpnt‘:hi,smnio; which nosresponse:

1§ requlred To. the extent a 1esponbe 1s~reqmred Ihe allegations are demed
= ” (As to Class: Actmn Allegatmns)
15. Defendant demes the: alleganons in Paragraphs 75 thLOugh 84 and opposes .the
certlflcatlon of a class:in this miatter. Answermg further, Defendant asserts that; Plamtlffwand all

puta‘ave class membeis have. waived any’ Tight they fhay have had to/ pr oceed as 3 class in'this:

. matter,.

{(As:to Estoppel from Pleading and Tolling of Applicable Statute of Limitations)

response is required. However, in the utmost caution,” Defendant denies the allegations set

~

16. - Defendant denies the allegations in Paragraphs 85 through' 89 and opposes all

relief sought therein.

__FOR A FIRST -CAUSE OF ACTION,
(Negligence/Gross Negligence as to.All Defendants)

17.  Answering Paragraph 90, ‘Defendant incorporates by reference the preceding

Paragraphs of its Answer asif ‘repeatéd verbatim ticiein.

18.  Theallegations:in Paragraph 91 call for alegal. conclusion to-which-no respornse

is requited. However, in the ntmbst caution Cross Plains denies the allegations of Paragraph

91 and demands 1str;ij(;t_ proof thereof.

.19,  Defendant denies the: allegations in Paragraphs:92- through 94, including all

subparts thereof;-and-opposes all ielief sou‘"g’_h’t therein.

¥
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FOR A SECOND CAUSE OF ACTION
, (Breach; of Warranty asfo all Defendants)

20. Answermg Paragraph 95,. Defendant incorporates: by referefice the preceding’

Paragraphs of its Answer-as if repeated verbatim hercin.

21.  Paragraphs .96 and 97 contain legal conclusions which: grequjie 10 ‘Tesponse.

However, in the fitmost ¢aution Cross Plains denies the allegationis of these Patagraplis ‘and

w¥

demands sirictproof thereof:

22, Defendant dénies the allegations ‘in Paragraphs 9§ through, 100 and opposes all.

relief sought therein:

FOR A THIRD CAUSE OF ACTION

Supp11e1 Defendants)

23. Answcnng Paragraph 101, Defendant meorpmates by reference the pleeedmg

5

Paragraphs of'its- Answer:a$ 1f repeated vérbatim hefein.

© 24.  Defendant; is without: sufficient; information ‘or belief to: ‘admit; or deny ithe:

allegations in Patagiaphs 103 through 114 to, the extent they. selate: to- other, Manufacturer

and/or ‘Supplier Defendants as that termy is defined in the Third Amended Complaiit did
therefote denies’ any ‘such' allegations: arid ‘dem‘an‘iis strict ;proof th‘ereofé Answering further;
Defendant states. that it p10v1ded only. lithited: céramic - tile w01k 4t Thé Gates and. has no

knowledge of and is: not llable for work: pe1f01med by or supphes provxded by any-other entity

on the project. Defendant further defiies any- j’alleggtxoﬁs rel}ited, 1o defeﬁctg in. ot dainjagw‘

resulting from its ceramic ilé Wotk:at The Gates. . All remaining éllégat’ioh'sﬁ;df‘ Paragraphs .102-

through 114 ja‘,fet denied.
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25. Defendant denies that Plainiiffs are entitled to any .of the relief sought in the
WHEREFORE:clause against it.

TFOR A SECOND DEFENSE

26.  Plaintiffs' Third Amgndéd Complaint fails: to state. a claim against Defendant
upon which- relief miay be-granted, ‘and, therefore, the Third Amended Complaint should be

dismissed against this Diefendatit. pursiiaiit £ South: Caroliiia Rule of Civil Procedure 12(b)(6).

FOR A THIRD DEFENSE,
27. 'Elgjntiffs’«»"clafnns may ‘be: barred as ‘a result:iof their failure; to. take such

réasoniablé actions:as necessary tqinlifi'gafcf'tﬁeir damages:as required by South Carolina law.,

FOR: A FOURTH DEFENSE
28, ‘Plaintiffs’ «claims against Defendant are’ barred; in whole or in ;pmarﬁ, by ‘the
doctrine of equitable estoppel.

FOR A FIFYHDEFENSE,

29, ;_I’;A)‘?fép_d'ap;t;gs,servtg~t}1’1\}ggﬂ1gl'c'i.inﬁffs' 'darnages; if any, were not diie to or caused by

aily act.ol omission on the part of this Defendant, but were rather due fo and cansed by, the

contributing, concurring, intervening and/ot superseding fault, acts of omissions:of a person or

peisons; over whom Deféndant had'no control;; Defendant pleads: such conduct of-others ass
complete defensé to all ¢lainis inthis action.

FOR A SIXTH DEFENSE:

30.  Deféndant asserts that Plaintiffs' clairis against i_vt‘ma'y‘be"b)arrcdfby» the defenses

of laches,. mistake; p‘feEal_j:’p’cvii')xi‘,,z reléase, Wa’iﬁ?ér«e fatification, f(astoffpel'{ irnclean hands;,; statute .

«

of limitations and/or any other defense that ;may be ayailable. upon discovery.:of additional

' information during the pendency of this dction.

® ‘ o N\
6
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FOR:A SEVENTH DEFENSE
31, . Plaintiff is not entifledsto an :award"fof punitive damages :bceause such damages
v1olate the Fifth. and’ Fourteenth Amendments of :the United States Constitition and Article I
Seéction 3 of the South Carolina; Constltuhon in that:

e ,the Juchcmry s abﬂny to co1rect a pumtwe damage award dL the appellate levcl

‘pl‘OCCSS guarantees,

° aty award ‘of punitive’ damagcs scrvmg a compensatory function: is inconsistent
Wlth due:process-guarantees;; .

° to:-the-extent an award of pnmuvc ddmages-is excessive; siich award vidlates due
PTOCEss: guatantees;

° the jury’s unfetiered power to award pumuve damages in any. amount it chooses -
is: wholly devoid of meanmgful standards -and is: mcons1stent with, dueeprocess
-guaranteess;:

e  even if it could be:ar gued that .a ‘standard governing nnposmon ‘of Punitive

-rdamages exists;, the standard.is void for vagueness; and.

° the’ Plamtlffs claims for punitive damages v1olates ‘the:Due ‘Process Clausé ‘and
‘the Equal- Protection Clause of the Fourteentti Amiénduient 6f the United. States
Constitiition and, Article I Section .3 of the South Carolina -Consfitution in: that
the: amount of punitive damage ‘is' based ° upon the ‘wedlth -and- status of’
Defendant. . ,

‘FOR AN EIGHTH DEFENSE

32. With 1espeet tQ ‘Plaintiffs' claim for, pUIllthe damages, Defendant incorporates
by teference: any and all statutes  of, “limitations 'regarding- the -defermination -and/or
enforceability of punitive: damage: awatds <which arose .ifi thé- decisions: 6f BMW of North

Amierica v. Gore; 517 U.S. 559 (1996), Cooper Industries; Inc. vi, Leatherman:Tool Group,

Inc:, SéZ_U.S. 424 (2001), and State Faini Mutual Automobile Tns. Co. v. Campbfé‘il? :53'8.'U;;S.ﬁ 2

408 (2003),
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FOR A NINTH DEFENSE

33.  Defendant: would show. it ‘was not: the seller ‘of the condominium, units. or the

developer ‘of thé projéct and. therefore: Plaintiffs may mot recover on. Warraity nor cam

 Defendant be ligble for any claims of individual unit owners, -

FOR A TENTE DEFENSE

34,  Plaintiffs’ claims.should be dismissed for. failure.to name indispensable parties.

FOR AN ELEVENTH DEFENSE

35. 'Defs:,ndant‘iincorporatcs‘zBy~x9ference any affirmative defense raised by any- other

Defendarit in this actior.

FOR A TWELITH DEFENSE

36. o, the extent Plaintiffs' allegations. based" oiv contrdct; dnd Warranty' are:

applicable in this‘case;.they. bar: Plaintiffs’ negligence claims.

FOR A THIRTEENTH DEFENSE

37.  Defendant would show that the alleged class members did not. have amy

relationship with ‘Cross Plaitis: nor is ‘thiere any typicality or commonality as rélated to; the’

action or.acts ofiCrosS Plains, and thus, Cioss Plains is not a proper patty-in any alleged class
action.

‘FOR A FOURTEENTH DEFENSE

38.  Defendant' would show that it.used ‘competent and; qualified entities ‘and

individuals to éonduct.inspections of the construction, .and. thus, jts:actions' weére. reasonable:and. -

neither negligent, nor grossly negligent, and thus, any' claim for punitive. damages should be-

denied. .

ROA_00864
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FOR A FIFTEENTH DEFENSE

39.  Plaintiffs' claifris. shoiild be dismissed because-of disclaimers dnd other defenses’

specifically provided in the Master Deed:

FOR A SIXTEENTH DEFENSE
40, Defendant has not had'an opportunity to conduct a sufficient fnvestigation or to

engage ifi adequate: discovery touching on the circumstances of the: Plaintiffs’ allegations:

Defendant infends to act prompily to infoiﬁ‘ itself as fo the pertinent facts :and. prevailing )
citcumstances ;sjurroulldigg' ‘any ‘reported injury or damage. to-the Plaintiffs as alleged in-the
Third Amended Complaint aid hereby gives motice’ of its intefit to assert agy fither
“‘afﬁi‘ma'tiVe defenses that this information-gathering process may'.i;,ldice;tfel’.isj.suggoz.ﬁ:qd by fact:
and law. ‘Defendant thils expiessly éSS)’érts, edich of the ciéfeﬁsé"s requﬁ‘-ed; by ‘3‘.0;. R. Civ. P. 8,

and reserves: its; rlght ‘to-amend this Answer to assert further allegations in, support of any: such: :

defensés as- requlred by the Rules of.Civil: Procedme

TOR A SEVENTEENTH DEFENSE

41. fPiamfitifs‘é lave failed' to. c‘:omply with the termis and conditions of The, South

Carolina Notice and. Opportumty to Cure Constructlon Dwelling Defects: Act, S.C, Code Ann.

#

;FOR AN EIGHTEENTH DEFENSE

42. Plaintiffé have waived their right to a jury triak:

FOR A NINETEENTH DEFENSE.

43.. 'Plaintiffs and all ‘putative class members have waived. their right to proceed’

under-a class action mode of trial.
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FOR A TWENTIETH DEFENSE

44, -Deferidant is ‘entitled” t6 @ set-off {or aily’ amouilts recoyered related to the
alleged construction: defects at issue from any-other source: by Plaintiffs.”

FOR A TWENTY—FIRST DEFENSE

45, Defendant is :entiﬂed'~to\an;qH6C@tiqn of fault as to ce'ach,cqus)e of-action and each

element of d’ziimage( claimed by Plaintiffs.

‘WHEREFORE, having: fully answeied the 'Tﬁil‘duzifﬁéhde& Complaint of the Plaintiffs,

(Defendant prays that the Third Amended, Complaint/ e dlsnnssed as to it: with pre]uchcc and
forsuch other and fusther relief as this: Honorable Couirt. may deem just and proper:.

NELSON MULLETS*RILEY & SCARBOROUGH; LLP

Howafd A. VariDise, I, SC Bar No. 009818
E?aﬂ howard! vandme@nelsonmulhns com

Epik T: Norton; SC Bar No. 73860
H-Mail: érik, norton@nelsonmullms com
Tara C.. Sullivan; ‘SE Bir No. 79806
B-Mail: tara. sulhvan@nelsonmulhns com
1320 Main-Street 7°17¢ Floor:

Post Office Box.11070:(29211-1070)
~ Columbia, SC 29201
(803) 7992000

. L Attorneys for. Cross Plains Custom Tile, Inc.
Colambid, South-Carolina , :

September . 5, 2014
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CERTIFICATE OF SERVICE

I the undelslgned of the law offices .of* Nelson Mullms Rﬂey &

‘Scarborough LLP; attomeys for Defendant DDC Construcﬂon do hexcby cemfy that T

\’ “ N/ s . .
‘have served: all ‘counsel in: thls actlon with a copy’ of -the- document(s) Iiclckrnbelowci“x
specified:
Document(s):

Tustin O'Toole Tucey;. Esqunc

. Stephame D. Dxawdy, Esquue

Justin O'Toole Lucey; P.A,
Post Office Box 806!

‘Mt. Pleasant S¢ 29465 0806
1ucey@1ucey~law com,
sdrawdy@lucey—law com-

(Attorii?;"ys.ffoi"-l?lamﬂffs)-

. N: Ward Lambcrt Esquire:

Harper Lambeit & Brown; P:A.
‘Post Office Box 908"

- Greenville, SC: 29602

wlamber't@hlblegél'.pom

(Attorneys for Ziﬁc?all ijﬁbzzgozatiQI;);

Chnstophel Adams, Esquxre
‘Collins & Lacy, P. C: s
1330 Lady Street; 6th’ Flom'

‘Columbia, SC. 29291 _
‘cadam_s@colﬁnsandlapy~;'cQ1}1,

(Attorneys for HGE Consulting):

%

Paul-E. Sperty, Esquire-

R

Stcﬂmg G."Daviss, Esqmre

Jason A. Pittman, Esquue -
McAngus Goudelock & Courie, LLC
Post Office Box. 125197

* Columbia, SC 29211

sdav1es@mgclaw ‘com
Jason. plttman@mgc,law [a}iod

" (Attorneys for Cer‘ztuzy\Fn‘e Protection)

Christina. Az Bisset;. Esqulre s
McAngus ‘Goidelock & Courde, LLC
2417 Notth Oak Street; Suite 401
Myrile Beach, SC29577:3173
Ch'ristina bisset@mgclaw. cora-

.....

d/b/a Pamex Inc )

Michael B T. Wilkes, Esqmre

Ellen’S. Cheek; Esqune
Wilkes Law Firm, P.A .

1277 Dunbar Streét, Suite: 200
Spartanburg, SC _29306
mwilkes@wilkeslaw.com
echeck@wilkéslaw. cont,

(Attorneys for Sinclair & Associates).

Karl S. Brehmier, Bsquire-
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Tyler P: Winton, Esquire

Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400-
Charleston, SC' 29401
psperry@carlockcopeland com 7
twmton@carlockcopeland com

(Attorneys for Th’eﬁCl,erlcle\y/Watkin&?

- Group;: LP)

E. Gleiin Elliott, Bsquire

Aiken, Brldges Elhott Tyle1 &
‘Saleeby, PA,

181 East Bvars: Stieet, Suite. 409

Florence, South Carolitia 29506

}ege@alkenbndges com
(Attorneys for 31-W Inisulation Co. Iié.)

D. Andrew Williams; Esquire

TJoshua D:.Shaw; Esqulrc

Ken ,Ca_l,tel E_squn:e

Tirner Padget. Graham and Laney P.A..

1901 ‘Main Street;- 17th Floor -
Columbija, SC 29201 -
dwilliams@turnerpadget.com:

:dshdw@tumerpadget com

KCartel@TurnerPadgct com :

(Atiorneys’for Geo-Systems Deszgn &
Testing. Inc.)

Johni Moylan,. hsqulre

Tally Parham Casey, Esqulre
Wyche PiA.

801 Gervais Strcct Suite B
Columbia;, S€ 29201
1moylan@wyche .coMm

tnalham@WVOhe com

’“(Soutlzem quupment Company, Inc. d/b/a )

Ready Mixed Concr ele’ C'ompany )

L4

Chris. Majure,’ E":Squire‘ ,

Brown & Brehmer .
Post:Office- Box 7966.

Colunibia; SC 29202

Karl. b1ehmer@brownandbrehmez coin

' (Attorneys J fm Bailey E L'lectnc C’ompany,

LLC)

Steve M. Pharr Esqlure
Phiare. Faw, PLLC -

- 8 W Third St #.600
*Winston=Salem, NC 27101

spharr@pharrlaw com "

(Aitorneys foz Alenco Inc. D/B/A I-’ly?,
Gem Window Group)

Frankth Smith, Jr., Esquire -
Richardson, Plowdei, , Carpenter &.
Robinson; P.A: .
1900 Bainwell Street.
Columbid;-SC 29201,

fsmlth@rpcxlaw com

(Attorneys for SCA: Etigin}eérs,,;;ch;)‘

Tobias-G: ' Ward, Tt

‘Tobias G. Ward, PA
P. 0..Box 6138
Columbla SC 29260°
tw@tobywardlaw com

Attorney for AAA Accw ate Plumbmg

. (John Doe #2)

S. Markey ‘Stubbs, Esqiiire
Baker, Ravenel & Bender, L.L:P.

~ 3710 Landmark Dr:-

Columbia, SC 29204
mstubbs@brblegal-.’c’om

(Attorney fo; Time Wat ner)
Heibert W, Louthlan, Esqulre
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Ryan Oates; Esquire:

Brént Boyd, Esquire

Murphy & Grantland, P.A.

Post Office Box 6648

Columbia, SC 29260 ‘
coiajure@mirphygrantiand;:com
bboyd@murphygx antlandicom’
(Attorneys. for Maintenance Builders

 Supply, Ltd.)

* Josh Bennett, Esquire

Geoff Osborn, Esquire;

‘Wendy Byars, Esqmre

\,Rogers Townsend & Thomae PC

“Post Office Box' 100200 .
~-Columbia, South Carolina?29202-3200 °
: ,,J osh; bennett@1£t~law com’

‘Geoff.osborn@rit-law.com.

Wendy byars@rtt-law.com,

«(Attomeys _/01 HCM; Utah, LLC,
. improperly named as. Best Masonr . and
| its'Successor.in intevest; OIdCastleAPG
‘and Headwateis, Inc: d/b/a Best Masonry)

'

~John Devlis, Jr.,.
‘Post: Office Box 10387

Gleenvﬂle SC:29603

J 91}11 Adc_:»vl'm@devhnparl{insbﬁ. com

y (Az;tornej.st Jor T&M Concrete)-

Louthian: Law Firm, PA

1116 Blanding { Street “Suite:300
Colurbia, SC 29201
herb@louthianlaw: .com

(Attor: neys for Lovéless: Commet cidl
Contracting, Inc. )

Briari C. Gambrell, Esquire
Lovic Brooks; Bsquite’
Helms & Greene, LLC

1122 Lady Strest; Suite 1023,
Columbia;; SC29201

(Aitorneys for Southiest Ironworks)

Mark S, Barrow; Esquire:

Christy E’Mahon, Esquire
Sweeny, Wingate.& Bait6w; P.A.
P: 0. Box 12129°

Columbia, SC 29211
cem@swblaw GO

(Attorii eys.for Ch erokee, Inc.)

e ////Zﬂ/f

September . 2014

Uitas. Shumpcxt
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STATE OF SOUTH CAROLINA -

'COUNTY OF RICHLAND

The Gates' At Williams-Brice Condomiinium,
Association And Katharine Swinson,
individually, and on behalf of all others
similarly’ smlated

Plaintiffs;,
Vs,

DDC Construction, Inc.; Kapasi Glass Mait;
Inc.; DMC Consohdated Tnc:; DMC Builders,

Companies; DC Developers = Coluribia
Condos;, Inc.; Columbid Contlos, L.P; DMC
Deveibpers ‘I Litd.; ‘31°W Insulation:
Company; Inc.; Assocmted Concrete -
Coniractors, Inc Baﬂey Electric Company,
LLC; C&B' Unlmes I.P; Carolina Floor,
Systems; Inc.; Century Fire Protection, L1C;
CherokeeInc.; Coronado Stucco, LP; Cioss
Plains Custom Tile, Inc:; Lowry Constragtion’
& I‘rammg Inc.; LTB:Construction, Inc.;
Martin Morales Jr Painting & Drywall LLC

Metal Construction Materials;, Tnc.; Southwest )

)
)
)
)
)
)
)
)
)
)
Co. Inc individually ; and d/b/a The Dinerstein, ):
)
)
)
)
)
)
)
)

IN THE COURT. OF COMMON PLEAS.
FOR THE EIFTH JUDICIAL CIRCUIT: *

CASE NO. 2012-CP-40-8512

WYMAN ACOUSTICS, LLC'S
ANSWER'TO. THIRD AMENDED

Ironworks, Inc.; The: Clerkley/WaﬂGns Group, ) -

LP; Tindall, Corporahon ‘Triad Pest:Control,

~ Inc.; Wyman Acoustics: LLC; -Alesico Holding )

‘Corporatlon Algiico Witdow GA, LLC; New )

Alenco Window; Ltd.; AWC Holding
Company; -Crosby Wmdow Inc., fik/al

)

)A ‘
Action WinDoor: chhnology, Inc.; Geo-. )

)

Systems' Design & Testing, Inc.; HGE
Constlting; Inc:; Mainténance: Bullders Supply,
Ltd.; SCA Engn1ee1s Inc.; -Sinclaii &
Assomates Ine:; Faultless Hardware
individually and d/b/a PamexInc.; T & M

Contractmg, Inc Economy: Waterploofmg,
Tnc.; BMC:'West Corporatmn Highway. Ofie
Constructmn, Tnc.; J.L Windows LLC;,

_ Dietrich Indusmes Inc., , a/kla Dietrich. Metal

)
)
)
)
Concrete, Inc.; Loveless Commelcxal )
)
)
)
)
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Frammg, Inc:, n/k/a Clarkwestern Dletrxch
Building Systems LLC; Best Masonry and its
successor in interest, OldC'lsﬂeAPG 3
Headwaters, Inc. d/b/a Best. Masomy,
Labrador Electric Company, Inc.; AAA
‘Accurate Plumbing;. Heatmg & A1r LLC fik/a
AAA Accurate, Plumbmg ‘Solutions Division: of |
AAA Accurate Backflow Testing: & Repair,.
LLC; Time Warner Cable-Scutheast, LI:C;
Southern. Equxpmeanompany, Tng:, d/bla
Ready ‘Mixed Concrete: Company, and John:
Doe #1-10,

‘Defendants;, ‘

S M N e S N s N i,

Defendant Wyman Acoiistics, LLC ("Wyman Acoustics™ of "Defendanit") answers the

Third Atviended Cornplainf of Plaintiffs The Gates af Williams:Brice Condoriiim Adsociatisn

("Plaintiffs"), as follows:
1. | Fich. ‘and: ¢veiy éllé“g’féti’(iﬁ .Of the’ ‘Plaintiffs’. Third: Amended ' C@mglail,lt_ not

 specifically admitted herein is.expressly:denicd.

2. Defendant <deflifcs that Plaintiffs-are entitled to'ajury trial;

¢ ' FOR A FIRST DEFENSE AND BY WAY OF ANSWER

»»»»»

3. ’Defendant is. without ‘~su«ff1c1ent‘ mformatxon or, knox_yled'ge’ to admit the
allegations in i’aragraphs 1,.2-and 3and demand strict proof thereof

4; Defendant adnuts the allegatmns iti Paragraph 4-on ‘information and behef

5. ‘Para’g‘raphs 5 and 6 contain legal conclusions which do not-require a,response.

To the:extent a respétise is tequired; the-allegations are denied.,

ROA_00871
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6. Defendant is- without mformatlon ‘sufficient to adniit-or-deny-the alleégations in.
Parag1aphs 7 through 20 relatlvc to the corporate btdtlls .and/or operauons of the entities and.

therefore denies same. and dematids strict: proof “thereof. However, Defendant admits: only 5o

niuch of Paragraphs 10 fhrough 20 “as- allege that: DDC: Construction, Tnc. was the: genetdl

contiactor’ of the project and that Columbia ‘Condos, LP ‘was the owner/developer ‘of the

project: Further; Defendant incorporates the responses of the entities identified in Paragraphs

7 throtigh Z‘Ol"by‘refcre‘nt:e.‘

7, Defcndant is: wnhout informatiot | sufﬁc1ent to admit or:dény the allegatlons in

‘P,aragrap'hs 21 thxoggh 38 -and’ 40 through 59 and. therefore denies same and demands strict:

proof thereof:

8,  Defendantadmits only so.muchof Paragraph 39 as alleges Defenidant performed.

certain trash Yooins' drywall and steel studs work:at The Gates: Answering further, Defendant,

adrmts it is-a. Limited: Lmblhty Company. orgamzed and. exxstmg ‘inder the lawsof the State of.’
South Carolma All other allcgatlons contained in Paragraph 39 are demed
9.  ‘The allégations of Paragraphis 60:thtcugh 62;requiré rio resporise. “To the extent

a response is required, the-allegations-are:denied.

10. /I answering Paragraph 63, Defendant adinits it is subject to the jurisdiction of

the Court but is without sufficient knowledge. of+inforfiition to admit: or deny that the other

Defendants are subject fo the: Const's jurisdiction, and thus; denies the same.
(AS to Factual Allegatiois)

11.  Defendant admits the allegations in Paragraph 64-on/information and belief,
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'12.. Defendarit:deniés the allegations in Paragtaphs 65 through 68; and: specitically

denies the existence of and responsibility .for. any alleged -déficiendies. and/or. failed 'répair»

ALLETpES.

13. ‘“The allégations: .of Paragraph: 69: calls for a legal conclusion to which no-

~ résponse is required. Howevef,<in the: utmost caution; Defendant-denies the, allégg"fions gett

#

forth thetrein..

14. ‘Defendant denies the: allegations in Paragraphs 70 through 74. Atiswerifig,
furthei, elements-of Paragraphs 70 through-74calls for.a'legal conclusion to-which no response
is required. To ‘the extént a response is tequired, the allegatiotis:are denfed. "

" {(As'to Class Action Allegations)

15. iDefendant denies the allegations-ifi iiarégirapﬁs?ﬁ?'s through,84- and opposes the -

certification of a'class;in this mhatter. Answering further, Defendant assexts:that Plaintiff:dnd

‘ all putative class members Have waived aify :ri’ght:mey',ﬁiay».hav;ea had. to proceed as:a class.in;

this matter.

(As to. Estoppel froi Pleading and Tolling of Applicable Statute of Lumtatmm)

© 46, Defendant denios the allogations in Paragraphs 85 through 89 aid opposes ali
relief s;iﬁgllt'théfeiﬁ; |

"FOR A FIRST CAUSE OF ACTION'
(Negligenice/Gross Negligeiice as to All Defendants) -

17, Answering Paragraph ‘90, Defendant. incorporates by referesice. the ‘preceding

Paragraphs of its Answeér as if tepeated verbatim herein.
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18. The»all\ega,tions,finl?aragrapii 91 call for a legal conclusion to which no.response
. is required. However, in the utmost caution Wynian Acoustics denies ‘the allegations of
: Pamaaéhﬁ?l«aﬁ dcin@;;ds:stxi.\ctipr,mifzt,h@rcdfa | |

19, “Defendant denies the allegations in, Paragraphis 92 through 94; includiing all
subparts’thereof, and opposes all réii;c;f:fSijught thereiti,

FOR A SECOND CAUSE OF ACTION
(Breach-of Warranty-as to all Defendants)

20.  Answering Paragrapﬂj 95 Defendant incorporates: by reference the preceding.
Paragraphs ofits Answer as if tepeated verbatim herein.. - /"

“21. "Paragraphs 96 and 97 contain legal conclusions Wliiféhi Tequire 10’ response:
-However, -in the utmost fcaﬁt‘ibn,‘Wyiinaﬁ Aéousﬁcs -déries the za’l’legatiom,éf these Paragiaphis.
and demands s_‘t,r;i,cz\procif‘thcrqéjf: o

22. - Defendant denies the allegations: in Paragraphs 98 and: IOO*‘anclzfopposeShll relief:
sought therein,

FOR A THIRD CAUSE OF ACTION

(Strict Liability iniTort: S.C. Code Ann: § 15-73-10 ef seq. as'to Manufacfuring and/or
‘ Supplier Defendants)

23 Angwer'ing'_l?faragraph 101; Defendant ‘incorporates by: ,rc}e\renc‘e the pr@gegliﬁg
 Paragraphs of its Anisweras "i\f;aifepeatea verbaﬁrﬁ.'ﬁeré’in«.‘

24. :;D¢fend,asit~~ is without: sufficient: ‘information; or. belief to admit’ 5r deny the
allegations in Paragraphs 102 through 1.14 to the extent they relate: to other Manufacturer
and/ot ‘Suppliét Defendants as that!ferm is déﬁﬁéd’ in the Third Amended :Coniplaint ‘and
therefore denies: any such al.l,@gatiéns and- demands- strict proof thereof: .;Answeriné further;

Deféndait states that it provided only limited trash. rooms drywall and steel studs work at The

*
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Gates; anid has no knowledge of and is notliable-for work performed'by or supplies provided

by ‘any other entity on the project: Defendant fiirther dénies any allegations yelated to defects

in«or?damag”éﬁ resulting from its lumtcd trash rooms dgywéﬂ and steel. studs work at The Gates.
All remaining allegatioris 5ﬁpaﬁgm‘pﬁs 102 through 114-are denied.

25.  Defendant denies that Plaintiffs are entitled to any of the telief sought in itie
WHEREFORE clause against i, |

FOR A SECOND-DEFENSE

26.  Plaintiffs' Third Amended :Complaint fails fo' state a claim. against Defendant

upon which relief may 'be- grated, and, therefore, the Third Amended Complaint.should. be

N

disiiissed-against this- Defendant pursuant fo. South Carolina Rule-of Civil Piocedure 12(b)(6).

FOR A THIRD DEFENSE

27.  Plaintiffs' claims may, b6 barred as a result of théir failure o take such

reasonable actions as-fiecessary to ittigate their damages as required by South Carolina law.

FOR A FOURTH DEFENSE

28, ‘Plaintiffs'  claims -agaibst Defenidaiit ave “barréd, in whole or in- part; by the

doctrifié ofiequitabie estogp,él,f

FOR A FIFTH DEFENSE,

.....

99, Defendant:assert that Plainfiffs' damages; if any, were not dué-to or caused by
any act-or omigsion Gri the part of this. Defendant, but were rather due: to and caused by the
contributing, concurring, ;igtgquiﬁng and/or $upérseding fault, dcts or omissions of a'person or'

pérsonis over-whom: Defendant had o control. Defendant pleads such conduct of othiersas 2

coxngletc defense to all clairis.iri ‘this-action.

¥
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30: ‘Defendant asserts that Plaintiffs" ’clai‘mé 'ﬁ‘g“ziﬁl‘ﬁi-it fiay. be barred by the defefises

of laches, miistake, preemption, release, waiver, ratification; estoppel, unclean hands, statiite
of limitations and/or: any. ‘other ‘défense that miay be available upon discovery of additional
iformation during the pendency of this action;

FOR A SEVENTH DEFENSE

31.  Plaintiffs arezx.x,ofﬁnfi.tlédgtg'sau?am& of punitive:damages because such damages
violate the Fifth and Rbﬁrtééhﬁi‘é,Aﬁlendment;1 of the United States Con§ii§1;tion and Article I,
Section 3 ofthe'South Carolina Constitution in that:

L the Jud1c1ary ] ablhty to correct a pumtlve ‘damiage award. at:the., appellate level

-only upon a fmdmg «of passion;.prejudice; or capnce is' inconsistent with due
©process guarantees

e. any award of punitive Hamages serving a.compensatory: fuiiction.is incotisistent

o to the extent an.award:of punitive damages:is excessive, such award violdtes. dug
'process guarantees;

° the jury’s‘unfettered- power to award pumtxve damages in any- amount it: chooses:
is wholly devoid of meamngful standards: and, is inconsistent with: due process

. guarantees;

° even if it could be ‘argued that a standard ‘goVerning dmposition. of punitive
. damages exists, the standard i§.void for vagueness; and :

‘e the Plaintiffs’ -claim§ for pumtlvc damages v1olates the* Due Process Clause: and
the Equal Protection: Clause of the Fourteenth Amendment of the Umted States
Constitution and Ar ticle I, Section: 3 of 1 e-South Carolina Constitution in that

the :amount. of pumtxve damage is ‘based upon. ‘the wealth and status. of
Defeéndant. .

'FOR AN EIGHTH DEFENSE
32, With respect-to Plaitiffs' .claitn for punitive damages, Defendant incorporates
by refeténce any and all stafutes of limitations regarding the detefmination. and/or

7
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enforceability of punitive damage awards -which arose in the decisions, of BMW of North
. America v. Gore, 517 U.S. 559-(1996), Cooper Industries, Inc. v, Leathernan Tool Group,
Inc., 532 U.S. 424 (2001); and State Fari Mutual Automobile Ins. Co. v: Campbgzi, 538 U.S.

408 (2003).

FOR A NINTH DEFENSE
33,  Defendant would show it was not; the seller of the condomiinium, uiits or the
developer of the project: and: ‘theréfore. Plaintiffs may not recover on Wﬁl‘(a}iiilv, for ¢ah.

Deefendant be liable: for'any, claims of individual unit owners.

FOR A TENTH DEFENSE

34. - Plaintiffs" claims should be:dismissed for failure to name ‘indispensable parties.

FOR AN ELEVENTH DEFENSE

35.  Defendant incorporates by reference any.affirmative:defense taised by any other

Defendant in:this-action,

 FOR A TWELFTH DEFENSE

36. o ‘the extent Plaiitiffs" allegations based on contract and. warranly are
gi)plicabl'e«iﬁ»iﬂlis..égsé, they bar. Plaintiffs' negligence claims.

FOR A THIRTEENTH DEFENSE:

37.  Defendant, would show that the alleged class mémbeis did ot have any’
relationship with Wyman Acousticscnor is there any typicality or, commonality ag telated to-the: .

‘action or acts. of Wyman Acoustics, and-thus, Wyman Acoustics 1s:10t a proper party in.any

alleged class’action..
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«F.(‘)'R‘ A POURTEENTH DEFENSE

38. Defendant ‘wotld show that ‘it. nsed competent and quahﬁed entmes and,
" individuals to conduct inspections. of therconstruction, and thus, its actions:were 1easonable and.

neithier siegligent mor: grossly negligent; -and thus, any claim for :punifive damages should be:

denied,

FOR A FIFTEENTH DEFENSE,

iPlairitiffs" claimis shoiild be dismissed because-of disclairers afid other defenses
‘ spec1ﬁca11y pr0v1ded in the' Master Deed -

FORA. SIXTEENTH DEFENSE:

40.  Defendant has not had.an opporfunity to conduct a sufficient investigation. or to:

2

engage. in -adequate: discover§ touching ofi thé .circumstances of the Plaintiffs’ allegations:

Defendant intends to act promptly ‘to inform :itself as to'{he: pertiient facts and. prevailifig;
circumstarices sufrounding ‘afy ‘reported;injury: or damage to the Plaintiffs as alleged: in the'. -

Third Amended Complain”t and hereby gives “notice’ of its intent ‘to ‘assert any further.

affnmatlve defenses that this mformanon—gathermg pxocess [mayindicate: issupported. by, fact

~ and reserves its.xight to amend:this Answe1 to-assert further allegations in wsumx»rtiof any such. ..

deferises as required by the Rules of Civil Procedute,

o FORA SEVENTEENTH DEFENSE

2

4]1.  Plaintiffs-have -failed' to comply with the terms and. conditions of The South i,

Carolina Notice and Opportiiity to Cure Cpngtméﬁbn Dwelling Defects-Act, s.’C, ‘Code: Ann.

§40-59-810; therefore, Plaintiffs' ¢lajms should be dismissed.or are subject to being stayed.

£%
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 FOR ANFIGHTERNTH DEFENSE
42.  Plaintiffs have Waived their right to-a jury: trial,

FOR A NINETEENTH DEFENSE

43,  Plaintiffs and -all piitative class meitibets have waived fheit right. to proceed
uinder-4 class action mode of trial;

[FOR A TWENTIETH DEFENSE

44. Defendant is entitled to a set-off’ for any amounts. recovered related to the.

alleged-construction defeéts dt issue from any othex'source by: Plaintiffs. .

FOR A TWENTY-FIRST DEFENSE

45.  Defendantis entitled to:an allocation of fault as to each causeof action and each, -

element of damage claimed by, Plaintiffs.

WHEREFORE, havifig fully answered the Third Amended Complaint of the Plaintiffs,

Defendant prays that"the Third. Amended Complaint bé: dismiissed as 'to itwith prejudice;and’ -

for such-otlier ahd further relief as this Honorable Conr may deem just and’proper:

SIGNATURF, PAGE ATTACHED.
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NELSON MULLINS RILEY & $SCARBOROUGH LLP

Howalll A. VanDéﬂe 117, SC Bar.No, 009818

- EM f: howard vandme@nelsonmullms eom

B-] ‘all enk norton@nelsonmullms com.

Tara & *Sullivan, SC Bar'No, 79806

L E- Ma11 {ara, sullivan@nelsonrmullins, coin
- ) 1320 Main Street /17th-Floor
Post Office Box 11070 (29211 -1070)
Columbia; SC 29201
: (803) 799-2000

Attorneys for Wyman Acoustics LLC

Coluiibi,, South Carolitia

. September 5
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CERTIFICATE OF SERVICE -
], the undexslgned of the law ofﬁccs of Nelson. Mullin§ Rﬂey & .

.‘Scarborough LLP, auomcys for Defendant, DDC Constmcmon do hCIbe certlfy that I

: speéiﬁe;d:
:DOCMentv(éj:;

Wijrmian Acoustics’ Answer fo Third Am, Complaint

Justin 0! Toole Lucey, Esquire.
Stephame Di Drawdy, Esqmrc
Justin O Tools Liicey, P:A.
Post Office Box 806, :
Mt, Pleasant,’SC29465-0806:

jlucey@Iucey-law.com
‘sdrawdy@lucey-law:com

_ (Attorneys for Plaintiffs)

N Ward Lambert; Esqune

Harper; Lambert & Brown P.AL
Post Office Box 908 :
Greenville, 'SC. 29602,
wlambert@hlblegal com:

:(Attbywx.s for :Tiizd}'z‘ilféo;'j},bi‘atiénf)i

hustopher Adams, Esquire-
Collins & Lacy;; P.C.
1330 Lady Street; 6th Floor

‘Columbia; :S€29201.
s‘cadams@colhnsandlacy com

(Attorneys. for HGE Cozza:u.ltmg),

Paul.E. Sperry, Esquite

have sérved all counsél in. this action with a _;gg?y, of the: document@ hereinbelow

Sterlmg G. Davies; Esquire'  *
Jason A. Pittman;, Esqmre :
McAngus. Gaiidelock:& Couue LLG

Post Office Box 12519 Jé\f\;

Columbia, S€ 29211 ¢
sdavies@mgclaw.com

&

Jaﬁdﬁ'éﬁitiﬁiéﬁ@m”gélaw:bom

4(A“0’ neys for Century, Fire Protection) |

‘.—.—,u

Christifia-A. Bisset, quulre
EMcAngus Goudelock & Courie, LLC
2411 North Oak. Street; Suite 401
-Myrtle Beachi,-SC 29577~3 173:
‘Christina. bxssct@mgclaw com.

(Faultless, Hardware mdzvzdually and

d/b/a-Pamex Inc. )

Michael B: T: Wilkes; L‘squue
EllenS. Cheek, Esquire. T
Wilkes Law' Flrm P.A

127 Dunbar Stleet Suite200
Spartanburg, SC 29306
mw11kes@w1lkeslaw comy
echeek@wilkeslaw.com.

(Attorneys for Sinélair & A&‘sﬁciatg.g):

Karl S. Brehmer, Esqtire
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Tyler P. Winton, Esquire
Carlock, Copeland & Stair, LLP
40 Calhoun. Street, Suité. 400
Charleston, SC 29401
psperry@carlockcopeland:com.
twmton@carlockcopeland com.

(Attoz ieys Jor The Cler. kley/Watkins
Group,. LP)

E. Glenn Eﬂibtt Esquire

Aiken, Bndges Elliott; Tylel &.
Saleeby, PA.

181 East Evans Street, Suite 409°

Florence, South: Carohna 29506

’ega@alkenbudges com

'D. Andrew, Williams, Esquite:

Joshua D. Shaw Esqulre

‘Ken Carter, Esquire;

“Turner Padget Graham and Laney P.A.
*1901 Majn Street, 17th Floor
Columbla SC 29201
dshaw@mrnerpadget com
KCarter@TurnelPadget com

(Attorneys for. Geo-Systems Design &
Testing. Inc.)

John Moylan, Esqulre

‘Tally Parham Casey, Esqulre
Wyche PA, .

801 Gervais. Street Stiite B
Columbla SC. 29201

lmoylan@yzyche com
g)arham@_wyche com:

Ready szed Concr ete Campany '}

Chris:Majure, Esquire

Brown & Brehmer

Post Office Box 7966

Columbia, SC 29202

karl, brehmer@bmwnandbx ehmex com

(Atiorneys for Bailey Eléctric Company,
LLC)

" Steve M. Phair, Esquite:
Pharr Law, PLLC:
) W Thll‘d Sti#.600 -

‘ Wmston—Salem NC 27101

spharr@pharrlaw com

~ (Attorneys for Alenco Iic.. D/B/A Ply‘ '
‘ Gem Wmdow Group)

Franklin I.Smith, Jr., Esquite.
Richardson, Plowden Carpenter &
Robinson;. P. A,

1900 Batiiwell Street !
Columbia, SC 29201
fsmith@rperlaw.com

(Attorrieys for SCA Engiiieers, Tnc.).

Tobias G. Ward, Jr.
Tobias G: Ward, PA.

- P, O: Box.6138:

Columbla SC 26260
tw@tobywardlaw com,

;Attor ey forAAA Acciir ate Plumbmg'
(John. Doe #2) ‘ )

S.Markey Stubbs, Esquirc
Baker, Ravene] & Bender; L, L.P..
3710 Landinark Dr.

Columbia, SC 29204
mstubbs@brblegal.com

(Attoriiey Jor Time Warner)
Helbert ‘W. Louthian, quunc
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Ryin Oates, Esqiite : Louthian Law Firm, PA"

Brent Boyd Esqune - - 1116 Blanding- Stleet Suite300,
Murphy & Grantland, P.A. Columbia, SC. 29201
Post Office. Box: 6648 B ‘her] b@louthmnlaw com
Colunibia, SC 29260
cmajure@murphygrantland.com . (Attorneys for-Loveless Commei cial
bboyd@mmurphygrantland.com . Contracting, Inc,) ‘
- (Attorneys for Muintenance Buildeis :
Supply, Ltd:) ,
Josh Bennstt, ‘Esquire ' Brian C.-Gambrell; Esquire.
Geoff Osborr, Esqulre Lovi¢:Brooks, Bsquite” ¢
Wendy Byars; Esquire' | Helms & Greene, LLC
Rogers Townsend & Thomas PC 1122 Lady Street, Suite 1025
Post Office Box.100200. Columbla -S€:29201
Columbia, South Carolina; 29202-3200. _ w
Josh.bennett@rtt-law.com  ° , (A‘ttt)mej};‘v' Jor Soutluvest Tronworks)
Geoff.osborn@rit=law:com. -
Wendy. byars@rtt:law.com_ Matk:S. Banow Esquues
o - Chnsty E. Mahon Esquite
(Attorneys for HCM Urah; LLC, Sweeny, Wingate & Batrow, P A

improperly named as Bést Masoriy and P O. Box 12129¢
ifs successor:iniinterest, OldCastle APG Columbia; SC- 29211
_and Heatlwatezs, Tne..d/b/a Best Masonry) cem@swblaw.com

Tohn Devhn b o _ (Atiorneys for Cherokee, Inc.)
Post Office Box 103 87
‘Greenville; SC 29603 ‘ '
;Tohh.‘deVIin@‘devlinbar"ldiison‘:com

ilsd S Shumpert

), 2014
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STATE OF SOUTH CAROLINA U
" 7y INTHE:COURT OF COMMON PLEAS
COUNTY OF RICHLAND 3

THE GATES AT WILLIAMS-BRICE: Civil Action No:-2012-CP-40-8512:

CONDOMINIUM! ASSOCIATION AND
(

INDIVIDUALLY AND ON BEHALF OF

OTHERS. SIMILARLY SITUATED ‘Century Fire Protection, LLC’s

Answer to Amended Comp!aint
Plaintiffs, (Jiiry. Trial Demanded)

Vs,

.,
W ek e D S St Nt N

DDC ‘CONSTRUCTION, INC:; KAPASI -
GLASS MART, INC DMC
CONSOLIDATED INC DMC
BUILDERS, CO. INC., INDIVIDUALLY
AND D/B/A THE DINERSTEIN
COMPANIES; DC: DEVELOPERS-
‘COLUMBIA CONDOS, INC;;
COLUMBIA CONDOS; LP; DMC
DEVELOPERS I, LTD.; 31-W
INSULATION COMPANY INC:;
ASSOCIATED CONCRETE .
‘CONTRACTORS, INC:; BAILEY'
ELECTRIC COMPANY LLC, C&B
UTILITIES; LP; CAROLINA FLOOR
SYSTEMS, INC.; CENTURY FIRE
PROTECTION LLC CHEROKEE INC.;
CORONADO STUCCO; LP; CROSS'
PLAINS CUSTOM TILE, INC.; LOWRY
"CONSTRUCTION & FRAMING INC;
LTB CONSTRUCTION, INC:: MARTIN
MORALES JR, PAINTING &
DRYWALL, LLC; METAL
CONSTRUCTION MATERIALS, INC3
SOUTHWEST IRONWORKS, INC.; THE:
CLERKLEY/WATKINS GROUP, LP
TINDALL CORPORATION TRIAD
PEST CONTROL, INC.; WYMAN
ACOUSTICS LLC; ALENCO INC. D/B/A,
PLY GEM WINDOW GROUP ‘CROSBY
WINDOW, INC,, F/K/A ACTION
‘WINDOOR TECHNOLOGY INC.; GEO-
SYSTEMS DESIGN & TESTING, INC
HE CONSULTING, INC.; ,

‘ MAINTENANCE BUILDERS SUPPLY Yy

-

.z‘:?ga Levreiy

60
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LTD.; SCA ENGINEERS, INC;;
SINCLAIR & ASSOCIATES, INC
‘FAULTLESS HARDWARE
;INDIVIDUALLY AND' D/B/A PAMEX"
INC: AND JOHN DOE #1-10,

>

Defendants.

Nl M , R .,.;{ ;N Nk

RS

TO:- JUSTIN ©: LUCEY ESQUIRE AND STEPHANIE: DRAWDY ESQUIRE,
ATTORNEYS FOR PLAINTIFFS:

Defendant, Century Fire: Profection, LLC" (referred to hereinafter as “Century” or” -
“Defendant”), by and thicugh its: Gridersignied . attoriieys, hereby answers Plaintiffs’ Amended
Complaint ﬁledon May 15, 561 3, fasxfo]lowsﬁ:‘-

FOR A FIRST DEFENSE
o ‘\T(G_éneral Denial)

1. All allegations of tﬁq;Complainf;not hereinafter admitted, denied, or otherwise .
madified are denied and strict proofis démanded thereof.

2..  Paragraph 1 of the' C’“o’hi”f)lamt is not drrected at Century and therefore, no response |
is Tequired from‘Century: To the-extent a response is-required, Century denies the-allegations
contained in‘this paragraph and demands strict proof thereof.

. ,3;. The allegations* of Paragraphs 2 through 4 of the Complamt are not drrected at
Century afid thcreforqg no' response’ is required: from Century. To the extent a :r{gﬂs,ponse: is
required, Century crgyé&gqf;g;gm to the: Master Dee&: and other documentsreferenced thc“reihg
and denies -any allégations inconsistént tﬁerewi%h. Century denies the. remaining allegations
contained in these :paragrapﬁsmand demands strict proof thereof,

“:4'. The allegatrons contained. ih Paragraphs 5 and 6 cali fot and/or state a Iegal
* ‘conclusion arid do not requlre a response Century To the extent a response is requrred Century

denies the allegatrons,contalned in these paragraphs and demands strict prpof thereof,
Page 2 of 16
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5: The allegations of Paragraphs 7 thf'oixgh 9 ‘of the Complaint are not directed at
Centiiry and/or all for ‘or state' a legal conclusion. Therefore, no response is required from
C‘entury with regard to these: paragraphs: To the extent a response is required; Century craves:
rc‘ferchcc t0'the documents referenced therein, and denies-any allegations inconsistent therewith.
cenuiry ‘enies the temaining allegations contairied in thes¢ paragraphs arid demarids strict proof
thereof.

6. The allegations of Paragraphs 10-through'25:of the Complaint are not directed at
Century and/or call for or state a legal coriclusion. Therefore, n\o response is required from
Ceritury with regard to these paragraphs; To the extent further response is necessary, Century
lacks sufficient knowledge to adﬂnﬁ;[thc;ﬁll‘e"gétidﬁs,»df -these ﬁifa’é?éphs} and therefore, Century
denies:the remaining allegattons contained in these paragraphs and demands strict proof thereof

7. In response’ to the allegatxons of Paragraph 26, Century admits that 1t is-a

corporation organized and existing pursuant to the laws of the State.of Dclaware. Ccntury also

-admits that it provided firesafing and/or firestopping for the progect Century; denies the

remammg allegations contdined i in this paragraph and demands smct proof thereof,

8. The all’egations of Paragraphs, 27 through 48 qﬁ the Complaint are not directed at
Century and/or call_for:or, gfgjé .a legal conclusion. 'I‘hé‘rféfo"rq,énd‘ response 'is;’req\ii“rcd from
Century with regard-to these paragraphs, To the extent further response is necessary, Century
lacks sufficient knowledge to admit the allegations of these paragraphs and therefore, Céntury
deniés the remaining allegations qoﬁtﬁiﬁéd in .théé‘é paragraphs and demand.s’,striCt proof thereof,

9. The ‘ﬁllégatidns?of’ Pmagraph‘i49 do not require a response from Century, . To. thé»

extent a response is required; Century denies the allégations contained in this paragraph .and

«demands strict proof thereof,
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10.  The allegations cofitaisiéd in Pérdgeaph 50 call for and/or state & logal conclision
and do.riot require a respofise Century. To the extent a response is required; Century. denes the
allegations comaiied%}"‘h this paragraph-and demands strict proof thereof;

11.  The allégations of Paragraph S1 do not réquire a tesponse .ﬁ"om'Céﬁtu“fy“: To'the
extent a response s required; Century denies;the allegations contained in this paragraph and
‘dcmmds s}rib; proofthereof: |
12, Centiry défiics any allegations'in Paragraph 52 directed-at Centiry did dériinds -
strict fp’”rvoof: theféof: To the extent further response’ is necessary, Century lacKs: sufficient
knowiedge to admit the remairiing-allegations of“tﬁi§fparagraph and therefore, Century denies the
same and demands-strict préof therédt,

13, Paragraph 53 of ‘the VComzplé\int‘ is not" directed at” Century*and therefore,. no

response is required from Centlry. To the extent further response is necessary, Century lacks.

 sufficierit knowlédge to"adinit the allégations of thii§ paragraph aind therfore; Ceritury deriiés the.

‘sani¢ and deianids strict proof.thereof.

‘{4,  Century,denies any-allegations in Paragraphs 54 and 55 directed at Century-and

demands ‘strict proof theréof,, To the extent: further response is' necessary, Ceftiry lacks

"'su'fﬁt’:iént knowledge to admit the rc‘maini'ng,alul"ega"tionsh, ofw'thi’sv paragfaph; and, therefore, Century~

denies the same and-demands strict proof thereof.

15,  ‘The-allegalions.contained in Paragraph 56-call for and/or state: & legal conclision

and do riot require a fespotise Century: To the extent a response.is required, Century denies:the

allegations contained i this paragraph.and demands strict proof thereof.

16;  Century denics the allégations contaiied in Paragraphs 57 through 60 and

‘demands strict proof; thereof,,

17.  Tothe extent the allegations contained in Paragraph 61.call for and/or statea légel

conclusion, the allegations. do not tequire, a response Century. To the extent.a response. is
‘ Paged of 16 ‘
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required to ‘these allegations, .Century denies the allegations contained in this paragraph and
demands strict proof théreof: Ceritiry: defiies the temaining allégations of this paragraph and
demands strict proof thereof. .

18: | T hq:gljlég@"tiﬁogs gontainé’cl in Paragraphs 62 through 68 call for'and/or state dlégal
conclusion and do notréquire a résponse Century.- To the extent a response is reqtiircd.;, ’Ccnt’u;y
denies the allegatiéns‘containcd in these patagraphs and demgnds@:gfgiﬁbt proof thereof,

[9.  Paragiaph 69 of the Complaint is not directed at’ Century ‘and therefore,- no
‘fesponse’ is required-from Century. To; the extent a response‘is required,, Century denies the
allegations contained in this paragraph and demands strict proof thereof. ’

20,  Centiiry défies:any allegtionis in Paragraph 70 directed at Cesitiiry and demafids

strict proof thereof. To the extent the allegations in this paragraph are not directed at Century; no

21.  The:allegations contained in Paragraph™71.call for and/or-state-a legal conclusion
and.-do not require a response Century. To thé extent a fesponse is tequired, Century denies-the
allegations contained inthis paragraph and demands strict proof thereof.

22, Century denies the allegé,tions“c‘onfaizlséié;Pmagraph‘MZZ and:demands S'lriptgmqf B
thereo.

23.  To'thie extént the allegations contained in Paragraph 73 call for and/or state a legal
conclusion, the. a'ilegations"&ib, not require a response Century: To the extent a response is
required fo these allegations, Centity denies the allegatiofis contained in this paragraph and
demands ‘stﬁbt;;proof thereof.

24, Century denies ti’ze allegaﬁt\i»éng contained in Paragraphs. 74 through 76 and

deriiands striét proof theteof.
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demiands strict proof theredf.

- 25.  The allegations of Paragraph 77 of the Complaint do not require a résponse from
Centiry. To the éxtént & résponse is roquired; Century repeats and re-alleges the foregoing
paragraphs as if stated herein verbatim:

26.  To the éxtent thé allegations Goriained in Pardgraph 78 Gall for aid/or tite a logal
conclusion, the allegations do. not require é»response Century. To the extent a response is
required to these allegations, Century denies the allegations contained ‘in this paragraph:and

27. C'cntmy dcn'i’es‘:iliﬁé;ﬁljl“egations contained in Paragraphs 79 through 81, including
and any all subpait,s,-and,éﬁrqand'sﬁ,swié“t;pfbéf thereof.

28.. Theallegations of Paragraph 82 of the Complaint do not require & response from

Century. To the extent a response is-required; Century repeats and: re-alleges the fo_rcgoffgig:

¥

paragraphs as if stated herein verbatim.

29.  Céntury denies the allégatigh‘s contained in Parageaph 83 and demands strict proof
theféof. |

30.  To the.extent the-allegations contained-in Paragraph'84 call for and/or state a legal
conclusion; the ‘allégations :do. fiot - r‘eqﬁi”f“é @ response. Century. To the extent & response.is

required to these allegations, ?ﬁ‘é&ntur;y denies the allegations. contained in. this paragraph and

demands strict proof thereof.

3L.  Century deniés the allegations contained. in Paragraphs 85 through 86\,?includ?}1g¥
and any all suﬁgarts, and jdemandéfs,(riqt- proof thereof.

32.  The allrégelﬁon‘saéf{garagqaph 87 of the Complaint do not reqiire a résponse from
Century. To the” extent a response is required; Century rq_péats and re-alleges: the fbregoin’g
paragraphs as if stated herein verbatim.

33, Century denies any allegations iri Paragraphs 88 thirough 93. directed at Certury

and démands strict. proof thereof. To the extent the a]legations in these paragraphs are not
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directed at Century; flo response is. ‘féiiiiii‘c”ﬂ from Century. To the extent further response is
hecessary, Century lacks sufficient knowledge to admit the remaining allegations of these
paragraphs not directed at Cenfury and, therefore, ‘Céﬁiﬁ”fy' ‘denics the rémaining allegations
contained ifi these paragraphs and-demands strict praof thereof.

34 Centug denies the-allegations contained in Paragraphs 94 through 100, including:
:and any all subparts, and demands strict proof thereof.

35.  Defendant- denies the remaining. allegations of the Complaint including the
Plaintiffs* prayer for relief, \ |

Further Answering The’ Comglamt and As An.

Aff‘ rmatnxe Defense Theret
' (Rule lZ(b)(G)) )

36.  Plaintiffs have failed fo stafe facts sufficient to constitite:a cause of action
against Century aid the Complaiiit should be dismissed pursuantito. Rule 12(b)(6), SCRCP.

xFurther Answering The Complaint and As An
Affirmiative Defense Thereto

“(Statute of Limitations)
37.  Plaintiffs’ Complaint i iot timely and is barred by the:Statute of Limitations.

Further Answering The Complaint and As. An

Affirmative Defense Thereto
(Statute of Frauds)

38.  -Someé or all of Plaintiffs’ claims arc barred by the statuteof frauds:

Further Answering’ The Comnlaini and As An
E Affirmative Defense Thereto =
(Arbitratlon)

39. To'the extent thefe is an agreement/contract between the parties to thls lmgatlon
wherein arbitration-was ﬁprcviéusly: agreed upon as & means of settling disputes, the contractual
agreement to arbitrate any disputes conStiﬁ;gEék" an affitmative defense to this proceeding. Said

litigiation shouild be dismissed or stayed pending the conclusion of binding arbitration,
Page 7 of 16°
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Further. Answermg The Complaint and As Anﬁ

Aff rmative Defense Thereto
(Unclean Hands)

40, The equitable rclief requested by Plaintiffs should be deniéd because'the Plaintiffs

do not come to-court with clean hénds.

Fur ther Answering The Complaint and As An

Affirmative Defensé Thereto
(Negligence of Third Parties)

41. - Century is informcd:afd believes that any. dama;gs incurred 1’3’;} Plaintifs, if any,
were the direct and proximate” result of the negligence, gross negligence, recklessness,
willfulness and/or wantonness of a third party or paities over whom Century had no &ontrol and
whose acts or omissions were not teasotiably foresceable to. Century.

42.  Century is informed and believes that the superseding and intervening negligence,
gross negligence, ‘willfulness, recklessness and wantonness of ‘the third party or p‘a”riies
completely barsany recovery against Century.

Further Answer!__g The Complaint and As An

" Affirmative Defense Thereto
(Fault of Plaintiffs or Plaintiffs’ Representatives)

43,  Plaintiffs’ clﬁims?afé'?baﬁé&:,fi‘n whole of in part, because tﬁg_y are ’th;result.‘og?wihe
hgg}i'ge“nt:e- of the Plaintiffs or are caused in:whole or in part; by the conduct.and actions: of the
Plaintiffs and/or Plaintiffs’ representatives,

Further Answering The Complaint and As Ain |

Affirmative Defense Thereto
" (Failure to Mitigate)

44,  Plaintiffs have failed o mitigate their damages, if any, and therefore, should be:

denied in whole or.in‘part the relief sought in their Complaint,
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Further Answering The Complaint and As An
Afﬁrmative Defense Thereto,

(Acceptancc)

45.  “Plaintiffs accepted the work of Century, after inspecting it; and are now barred
from asserting claims based upon that work.
Further: Answering The Complaint and.As'An

~Affirmative Defense Therefo
(Waiver) '

46, “Plaintiffs’ claims are barred by the doctrine of Waiver.

Further Answermg "The Comnlamt and’As An-
‘Affirmative Defense Thereto

(Laches)

47.  Plaintiffs’ clairhs are barred by the doctrineof Laches.

s 7

Further Answermg The Complaint and As An

(A,ccq;s.,l ‘and Satisfaction)
48.  Plaintiffs’ claims are barred by the defense of accord and satisfaction.
Fflx‘jmtfhér‘z{nswerih 'The Complaint and As‘An

N 7 Affirmative Defense Thereto
(Intervening and Supcrseding Negligence)

49,  'Plaintiffs’ dainages, if ‘any, are thie direct and ;:proximate result of intervening and
siipérseding. dets of partics not affiliated with, Century and inot. under Century’s domain of
control, |

Further Answering The Complaint and 1 As An

Affirmative Defense Thercto:
(Failure o Maintain)’

50.  Plaintiffs were obligated to maintain the project against normal ‘wear, tear and:
deterioration due to age and the elerients and failed to do soand such is the direct-and proximate

cause of the damages suffered and, therefore, constitutes a complete defense to all claims.
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Further Answering The Complaint and As An.
Afﬂrmativg Defense Th'e;eto
" (Economic Loss Rule)

51.  Plaintiffy’ claims are barred, in whole or in part, by the economic loss fitle.-

Further Answering The Complaint and As An

" Affirmative Defense Thereto
"~ (Beneficial Use)

52,  The damages claimed must be reduced by .thé proportionate valie of the
‘beneficial use provided by the work ot services of Century.

Furjther Answering The Complamt and As An
- U Affivmative Defense Thereto

{(Notice to Plaintiffs)

53, Plaintiffs’ claims are barréd to .thé ‘extent that Plaintiffs’ members and agents,

W i

discoveted, of should have discovered, or were aware of any defects and ngyggtbq;csg

unreasonably proceeded to-make use of the work of Century:

Further Answering The Complaint and As'An'

‘Affirmative Defense T heretg ‘
(Failure to Join a Necessary Party)’

54,  Dlaintiffs have failed fo join a party necessary to this'litigation &s requiréd by Rule
19, SCRCP, and the Complaint should be dismissed pursuant toRule 12(b)(7), SCRCE.

Further Answering The Comglamt and As An
“Affirmative Deéfense Thereto

{Contributory/Comparative Negligence)

55,  Any damage sufféred by Plaintiffs is the direct and proximate result of their:
_comparative and contributory negligence and Plaintiffs’ recovery should .be ba:gcd or,
" alternatively, reduced proportionately to Plaintiffs’ comparative negligence.

Fprther Answering The Complaint and and As An
Affirmative Defense Thereto

(Sole Negligence).

56,  That thei-ilnjruryro; damage spstaigcd by Plaintiffs, if any, was due‘to, caused by

and was the dlrect arid proxitnate result of- the sole. neghgence, recklessness, willfulness and
Page 10 0f 16
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wantonness of Plaintiffé of of Gthers over whom Century had no control in the following

particulars, including; but not fimited to:

‘a. In failing to maintain the property ggf}iinst normal ‘wear, tear and
detériéfatibn due to age ﬁnd the elemeﬁts;A
mijtigate damé‘gé'éi :

c. Iri the particulars alleged in'the Plaintiffs’ Complaint as to others;

d; ‘In otherwise failing to act’ with due and tedsondble care, caution ‘and
‘prudence tinder the citcunistanices then and there preydiliﬁg’"in such further
garticulars;as shall be determined thr_gughg»irscovgry; |

and suchﬁcbnstitti{gg.a complete deféhsé to ény‘\élaim”s" for negligence,

Furthcr ‘Answer ing The Comn]aint and As An
Affirmative Defense Thereto

gAIteratlon/Modlﬁcation)

57.  The subject Project has been substantially-altcred or modified by persons other
than Century after Century. completed work, and the Plaintiffs’ claims.against Century, may be
barred,

R - Further Answermg ‘The Complalnt and AS An

Affirmative Defense. Thereto.
{(Incomplete and Impropﬂer}W,ork)

'58,  Century is informed and believes that Plaintiffs’ work at the Project, is not
complete or was done improperly.

Further Angwering The Comp_lamt and As An
Affirmative Defensec Théreto

. (Open and Obvious)

59.  Plaintiffs eithiér knew ‘or shiould have known of any alleged deficiencies at the;
Project and approved and accepted same with such knowledge: As a result, Plaintiffs’ recovery
should be barred.
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Further-Answering The Complaint and As An
Affirmative Defense Thereto
(Expiration of Warranty)

60.  Any express-warranty allegedly provided by Century‘has expired.
Further Answering The Complaint and As An

Affirmative Defense Therete
(Failure to’ Comply with Terms of Contract)

" 61.  Plaintiffs’ claims-should be barred in whole or:in part for Plaintiffs’ failure to
comply with the téris of its agreémént with Century, if any.

Fug’tl;gr Answermg The Comnlamt and Ag An

Affirmative Defense Thereto.
(Statute of Repose)

62.  That Plaintiffs have-failed to commentce this action within the time required by
the applicable Statute of Repose; and-the failure to timely commenge the action constitutes a bar
and complete defense to all-claims.

Further Answering The Complaint and As. An

Affirmatxve Defense Thereto.
‘ {Estoppel by Conduet)

+63. * That Hl(a‘in‘tiff';» by actions, “conduct, words, or ,sjlgnce,which amournts to a

its prcludlcc_ or 113;11{}{; and” should, .thgsreforg, be estopped from ,brmg;qg the within claims: by the
foregoing conduct and such constitites a complete defense to all claims,
'Furthér Answering The Complaint and As An

o ‘Affirmative Defense Thereto ’
.(No Duty Under Trade. Usagg.and Standard Industry Practice)

64, Thet the duties and obligations alleged to exist were not obligations imposed upon-
Century within the usage of the trade at the time of construction and weré not imiposéd upot it
under the usual and customary practices of the industry at the time of construction, and.such

constitutes a complete defense to-all claims for negligence,
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Further Answering The Complaint and As An
Affirmative Defense Thereto
(Duties Alleged Beyond‘Scopé(of-Sgwice,s)

65.  That the duties and obligations alleged-are not within the scope 6f services which’
were proyided by Century, and such duties and obligations lie beyond' the scope of services
provided and such constitutes a complete defgnseifd all claims for negligence.

. 'd
Further Answering The Complaint and As An

Affirmative Defense Thereto
(Express Assumption of Risk)

66.  That Plaintiffs previously expressly agreed in advance either in writing or
verbally that Céntury was relieved of their legal duty with regard to the issues of which Plaintiffs
now complain, and therefore no Tegal duty is owed with regard to the subject of this claim and
such constifutes a complete and absohite defense to all élaims for negligence.

Further Answering The Complaint and Az An
__ Affirmative Defense Thercto i
(Contractual Responsibility Limited by:Scope of Agreement)

67, That the conditions and deficiencies alleged:to, exist are not within the scope of
services: which were quuéﬁfed ‘of Centuty, whose responsibility is limited only to" those
conditions and deficiencies, if any, which are* within the scope of services described. in the
agreement; and such constitufes a complete defense to all ¢laims.

Further Answering The Complaint and As An
Affirmative Defense Thereto
;gpisclaiinér) oo

68: All Warranties.and. Liability was specifically disclaimed, which bars Plaintiffs’

.claims in whole or'in part.
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Further Answermg The Complaint and As An.
Affirmative Defense Theretq

(Product Misuse)

69. Defendant ?ailqges that any- igj:urfes sustained. by Plaintiffs were caused by the
‘misuse, misappliction, or abuse of the product and said misuse, misapplication, or-abuse of the
pi‘odlict is-a-complete barto té€overy. a;g‘ainsthefénddnt; |

| Further Answering The Complaint and As An
Affirmative Defense Thereto
(Substantial Change / Alfe?l‘atiaﬁ)‘f

70.  Defendant would show the! subject product had been abuscd, altered and/or
.modified such that.it was not in the same condition as'it was when it left.the care; custody or
control of Defendant: The chianged ¢ondition'caused or contributed to'the injiiriés alleged m the
Complaint. ‘As & resuit, Plaintiffs may not recover against Defendant.

"Further Answering The Comglaint and As An

Afﬁrmatlve Defense Thereto:
('S.C. Code § 15-73-20 )

71. "Defendant would show that the even if the product was defctive and
unreasonably dangerous as alleged by Plaintiffs and expressly denied by: this Defendant, the
Plaintiffs were awarg of. should: have béen awate of the dariger and i, thérefore, barred from

B

recovery pursuant to.S.C. Code. §15-73-20.

Further Answering The Complaint and As An

Afﬁrmative Defense Thereto
" (State'of the Art)

72,  Defendant would show the subject project and/or product complied with' industry
and governmental standards.and was; the state of the art at the time of design and manufacture of

such pr‘o’ducts.t Tﬁerefore?/Plair'itfffsucahnCt.r‘ei:‘OVér against Defendant.

§
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Further Answering The Complaint and As An
Affirmative Defense Thercto
(Punitiye. Damages Impermissiblo)

73, The Defenduiit would show the claim for punitive damages cannot be had because
punitive damages are, impermissible.under applicable law and any-award of punitive damages

Would. violate' the' Defendant's equal prolectici afid ‘due. process rights, a5 giaraiteed by the

: Umled States: and South Carolina Consutuuons

RESERVATION AND NON WAIVER,

74, Cenlury reasser(s and realleges e forcgpmg; paragraphis: as if fully set forth

herein verbatim,

75, Century réserves:the right to asseit,-aiid dbes: ot waive, any additional or-further:

.defenses: as may be-revealed by additional information that mgy” be acquired in discovery or

otherwise.

WHEREFORE, haviig fully. dnswered (g Amended Coniplaint Defendasit; Century Fite,

Protection, LLC, prays that the Cbméiﬁfnt‘bé ﬂ\,_isnﬁ#’séd wnh the.costs of defending this-action;

AN

being awaided to Century, and for such otherand further relief as the Court and jury deein just

and proper,:

y Stellmg.G. Davies:
Jason ‘A Pittnian.
Post Office Box 12519, Capitol Station
Meridian, 1320 Main Street; 10" Floor (29201)
‘Coluiivibia; South Carolina 2921[-2519
(803)1779-2300

- ATTORNEYS FOR DEPENDANT CENTURY
FIRE PROTECTION,.LLC

June 24, 2013
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CERTIFICATE OF SERVICE

iifhcx-éﬁy‘ Cc‘:‘tify thiat.] liave this QU Lt%ﬂ.y ofﬁme, 2013 served a.copy dfwthe«i;o’regoiﬂﬁxg&

Century Fire Protection, LLC’s Answer-to Amended Complaint (Jury Trial Demanded) by-

emailing copies.of safie as follows:

: P0st Office: Box 806"

| Mount Pleasant, Sotith Cérolina 29465:0806
;mevﬂlucey-iaw com o

Attorney for The.Gales at-Williams-Brice

Condoininluin Association,

Justin O. Lucey, Esquirc
Justin O‘Toole Lucey, PA

| Nelson, Mullins; Riley &Scag,boi‘
| Post, Office Box 11070

| howard; v'mdxneﬂnelsmnnullm
| Attorey  fori
Counstruction, Inc, b

Howard A. VauDine, I1],/Esqiife. .

,Columbis;, E:outh Calchna 295‘

Co—quem ant ,& o DDC é

a:k D. Caulhen, L‘squnc

;McKay, Cauthen, Settana & Stubley, PA

‘Post Office Box 7217 L
_Columbia, South Caroina 29202-7217

; mcauthen(’hnckwﬁlm ¢oi .

“Attorney” for  Co-Defendant Kapasi ‘Gliiss’
[-Mart, Inc,

T Chustophe1 A, Majure; Esquige:

| Murphy & Grantland, P; A,

| Post Office Box.6648

| Coluribia, Soutlr Carolina 29260

cmajure@murpliygraritiand.com o
Attorney: for Co-ngfemIant Kapsi Glass
Mari, Iiie, .

roseph S. McCue, Esqume

' Collins & Lacv P C.

| Post Ofﬁce Box 12487

: Columbm, South Carolina 292711

im coug(glcollmsand Iacy,com

| Attoriiey for. Co-Defendant Wzmlow Wor l(l
| Ine.

Kevm M. O Buen, I“sqtme T
Phelps Dunbar, L.L.P:
Glcle'\ke One
4140 ParkLake Avenue, Suite 100
‘Raleigh, Nertly Camhm 27612
- kevin.obrien@phelps.com
Almmey Jor Co-Defendant. Windoys World of
t/le Midlamls, Ine.

f‘RebeccaZ Thonns, Esquue o
| Phelps Dunbar, L.L:P.

| 365-Canal Streét, Suite 2000

| New Orleans; LA 70130- 6534

lcbecca‘thomas wphelps.coimn

;'Ai(omey Joi Co-Defendant’ Wum’ow World of |

'i William B, Woods, Esquire -

RlChdl(lSOD Piowden & Robinsom, P.A.

| Post Office Box-7788'
1 Columbm, South C'uo ina 29202

Atiorueyfor C‘o-queuilfmz‘ Wiiidow Worlil of |

| the Midlands, Ine,

the. Mul[amls, Inc

chal Assmtant to Stel lmg G, quxcs and
Jason A. Pittman
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