THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

0¥ 16 2075

APPEAL FROM THE SOUTH CAROLINGC ourt
WORKERS® COMPENSATION COMMISSION of Appeals

SCWCC No. 1008356

JAMES OSIMENIL, .......eeeeeeeeo oo eeeeeeeeee s eeeeeeea s eeess e seee s s e e Appellant,
\2
The Timken Company,
and Phoenix Insurance COMPANY, ........ccoeevevioveeioeeeereeeeeeeeeeeeeeeeeeeeeeereeseenenas Respondents.
BRIEF OF RESPONDENTS

J. South Lewis, II

Zachary M. Smith

Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
Greenville, South Carolina 29607
(864) 527-3284

Attorneys for Respondents



THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

- APPEAL FROM THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

SCWCC No. 1008356

James OSMeNt, ........covvvvirrininiiiien e, e S Appellant,
V.-
The Timken Company,
and Phoenix Insurance Company, .......... OO e Respondents.
~ BRIEF OF RESPONDENTS

J. South Lewis, I

Zachary M. Smith

Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive.
Greenville, South Carolina 29607
(864) 527-3284

Attorneys for Respondents



TABLE OF CONTENTS

Table ofAuthorltles ................................. 11
Statement of Issues on Appeal...............' ............. e errenrenns oo e naeas ceeveereeens 1
Stateme-nf of the Case .......... ................. e ees e 2 |
Statémenf of the Facts ................................. ..................... e, 5

' Standard ofReV1ew ............................................ 14
Arguments |

L THE RECORD CONTAINS SUBSTANTIAL EVIDENCE
TO SUPPORT THE COMMISSION’S DECISION THAT
OSMENT DID NOT SUSTAIN A COMPENSABLE :
INJURY TO HIS BACK OR RIGHT HIP..................... T (¢

A. Osment’s testimony regarding his alleged back and
right hip problems was inconsistent, and not credible................ 16

B. The -Commission correctly gave little weight to Dr.
Sanchez’s “causation” OPINION. «.eeeeeeeeeteeereereeeeeeeeeeeeeeeeeeeeereranas 26

IL. THE RECORD CONTAINS SUBSTANTIAL EVIDENCE
TO SUPPORT THE COMMISSION’S DECISION THAT
OSMENT SUSTAINED 60% PERMANENT ' PARTIAL
DISABILITY TO HIS RIGHT KNEE AS A RESULT OF
HIS MAY 20, 2010 WORK ACCIDENT.........coommtrerrrereerssierrerne. 30

III. © ASSUMING ARGUENDO 'THAT THE COURT

-' REVERSES. THE COMMISSION’S DECISION AND
FINDS OSMENT SUSTAINED A COMPENSABLE
INJURY TO EITHER HIS BACK OR RIGHT HIP,
OSMENT’S ASSERTION THAT HE IS ENTITLED TO
PERMANENT AND TOTAL DISABILITY BENEFITS IS
NOT PROPER.......cccoviiiineicicccnene ettt 31

Conclusion .........cc.o.eeviveerannan. ettt et eenes ettt 32



TABLE OF AUTHORITIES

Cases
Brown v. Jordan Qil Co., -
291 S.C. 272,353 S.E.2d 280 (1987) s eas e 15

. Brunson v.-Am. KOVO Bearings, : -
395 S.C. 450, 718 S.E.2d 755 (Ct. ApP. 2011) ceveeereieeeieeeeeeeeeee e 23
Chapman v. Foremost Dairies. Inc., A .

249 S.C. 438, 154 S.E.2d 845 (1967).. ceevensereneeiaes .................................. 29
Clade v. Champion Laboratories, ‘ : -
o 330 S.C. 8,496 SEE.2d 856 (1998) ....oeeeieeeeeie ettt e enaens 15

Etheredge v. Monsanto Company, : -
349 S.C. 451, 562 S.E.2d 679 (Ct. APP. 2002) .eceeveeiieieerreereeeeeerecete et 14
Frame v. Resort Servs. Inc.,
357 8.C. 520, 593 S.E.2d 491 (Ct. App. 2004) ...ooomimirerececcas .23
Hemandez—Zuniggv; Tickle,
374 S.C. 235, 647 S.E.2d 691 (Cto APP- 2007) oottt ettt et 16 _

" Howell v. Pacific Columbia Mills, 3 '
291 S.C. 469, 354 SEE.2d 384 (1987)......ccu........ ettt 14
Hoxit v. Michelin Tire Corp.; ' .

1304 S.C. 461, 405 S.E.2d 407 (1991) bbb 15
Hunter v. Patrick Const. Co.,

- 289 S.C. 46,.344 S.E.2d 613 (1986).............. SRR P 14, 16
Jennings v. Chambers Development Co.,- - : : _ '
335 S.C. 249, 516 S.E.2d 453 (Ct. App. 1999) et e 16
Lark v. Bi-Lo, Inc ,
276SC 130, 276 S.E.2d 304 (1981) ........................ ettt er e e e e aaeara———————aeaaeaanareeeas 14
Lowe v, Am-Can Transport Serv1ces, Inc., S
283 S.C. 534, 324 S.E.2d 87 (Ct. App. 1984) ...... et e ra———————aarr———a s evreeeean 15
McGuffin v. Schlumberger-Sangamo, : ‘

307 S.C. 184,414 S.E.2d 162, 163 (1992) ....ccoveviiiiniiicinne. e ————— 15,17

ii



Medlin v. Upstate Piaster Serv.,

329 S.C. 92,495 SEE.2d 447 (1998) ..ccevevveeeeeennn. e SRR 14
O’Banner v. Westinghouse Electric Corp.,

319 S.C. 24, 459 S.E.2d 324 (Ct. APP. 1995) eeeoeiieeeeeeeeeeeceeeeee et 14
Ross v. American Red Crosé, ' R :

298 S.C. 490, 381 S.E.2d 728 (1989)................... e et e ——————— 14
Sharpe v. Case Produce, Inc., : : ‘
336 S.C. 154,519 S.E.2d 102 (1999)................ et eer ettt et et e e s bt e et et eae e nten 15
State v. Sessions, o : o '
119 N.C. App. 1,458 S.E.2d 200 (1995)...cuiietieieeeeeeeeeeeeteeeere ettt 17
‘Tiller v. National Health Care Ctr.., o :
334 S.C. 333,513 S.E.2d 843 (1999)........... eeteeereeereeieesteeaeereeteereerneetreasretenteens 15,29

Walsh v. U.S. Rubber Co.,‘

i



STATEMENT OF ISSUES ON APPEAL

DOES THE RECORD CONTAIN SUBSTANTIAL EVIDENCE TO SUPPORT
THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION’S
DECISION THAT OSMENT DID NOT SUSTAIN A COMPENSABLE

s INJURY TO HIS BACK OR RIGHT HIP AS A RESULT OF HIS WORK-

II..

RELATED RIGHT KNEE INJURY ON MAY 20, 2010?

DOES THE RECORD CONTAIN SUBSTANTIAL EVIDENCE TO SUPPORT

-THE - COMMISSION’S DECISION THAT OSMENT SUSTAINED 60%

PERMANENT PARTIAL DISABILITY TO HIS RIGHT LEG AS A RESULT
OF HIS MAY 20,2010 WORK ACCIDENT? |



STATEMENT OF THE CASE
Appella’nt/Claimant James Osment (“Osment”) sustained an admitted injury to his
right knee arising out of and in the course of hls employment with The Timken Company
on May 20 2010. - As a result Respondents ‘The Timken Company and its workers
compensatlon carrier Phoenix Insurance Company (collectively “Tlmken”) initially
provided Osment with medical treatment from Dir. Walter Grady. On July 14, 2010, Dr.
Grady" performed an arthroscopic surgery on- Osment’s.. right knee. (R. pp. 206-208).
Defendants subsequently - refe'rred Osment to Dr. Anthony Sanchez of Orthopedic
Specialties ot Spartanburg for a second opinion. On October 12, 2011, Dr. Sanchez
performed a right total knee replacement. (R. pp. 232- 234) Osment continued to treat with
Dr.“Sanchez following his total knee replacement, and on August 22, 2012, Dr. Sanchez
opined VOsment had reached maximum medical improvement (“MMI”) with 50%
permanent impairment to the right lower extremity. (R. p. 258).
On July. 17, 2014, Osment filed a FOrm S(i alleéing an injury to the “right knee,
right leg, back, right hip, [and] right Vfoot” as 4a result of his work accident. (R. p. 46).
Timken timely filed a Form 51, admitting‘an injury to the right knee only and asserting
Osment had- reached MMI for the same. (R p. 47) Timken spe01ﬁcally denied Osment
| injured any other body parts as a result of his May 20, 2010 work accident. Id A hearing
was held before Commissioner Susan S. Barden (“the Single Commissioner”) on
September 26, 2014, to address the issues regardlng compensability of the denied body
parts. ®R.p. 77). |
At the hearing, Osment alleged that iniaddition to the injury to his right knee, he

also sustained a compensable injury to his back and right hip. (R. p. 81). Specifically,



" Osment contended that he sustained an injury to his back and right hip as a result of an
| antalgié gait that he experienced because of his right knee injury. Id. Osment asserted that
if his back- and/or right hip weyé fouﬁd compensable, then he was not at MML (R. p. 82)
Osment SOﬁght _ additional medicai tré_atment for his_ 'back. and r‘ight» hip, as well as
A temporétr;} total disability (“TTD”) benefits from September 9, 2013 to the present, and
continuing.‘(li. pp- A81-82). Altemativeiy, if the alleged injuries to his back and right hip
were dénie_d, Osmeht took the position that he had significant pc_emmnent partial disability -
(“PPD”) to his ﬁght knee and that Dr. Sanéhez’s 50% impairment rating to the right lower:
extremity‘was not an a;:curate indicator of his re_sidual>con.cliti6n. (R. p. 82).

Tirhken maintained Osment only sustained an injury to his right knee as a result of
the May'20, 2010 work accid_ent. (R. p. 84). Timken specifically denied Osment’s alleged |
issues with hjs backi and/or hip -were causally—related to the work injury. Id. Timken
contended Osmcnt reached MMI for his right knée on August 22,2012 and was not entitled
to any further TTD benefits. (R. p. 85). Timken further ésserted that a PPD award to the
leg was appropriate, puréuant to § 42-9-30(16), and took the positiqn that Osment had nof
_ sustained any PPb beyond Dr. Sanchez’s impairment rating. (R. pp. 84-85).
| On November 24, 2014, the Si'ngle Commissioner issued her Decision and Order
i ﬁﬁding Osment did not sustain a compensable injUry to his back or right hip aé a result of
his May 20, 2012 Work accident. (R. p. 42) The Single Comﬁliésionef speciﬁcally founa
thaf Osm:ent’s‘ testimony regarding his alleged back ana right hip problems was not credible
aﬁd that Dr. Saﬁ_chei’s, “causaﬁon” opinion Wgs “éqﬁivocal at bést.” _ (R. pp. 39-40).

Furthermore, the Single Commissioner found that Osment reached MMI for his right knee



injlzlronn Augﬁst 22,2012 and that he had sustainéd 60% PPD to his right leg as a result of
his May 20, 2012 work accident.! (R. pp. 41 & 43). . |

Osment subsequently filed a Forrﬁ 30, Request for Commission Review, on
Deégmber 3, 2014. (R. p. 49). Oral aiguments were helc-iiv befdrc the Commission’s}-
Appellate Panel on February 25, 2015, and on April ‘lA, 2015, the' Appellate Panel iss.ued 1ts
Decision and Order fully affirming the Order of the Hearing Commissioner. (R. pp.1-19).

Thereafter, Osment filed a Notice of Ap}ﬁeal with this Court. (R. pp. 51-53).

| Based on Osment’s compensation rate of $689.71, 60% PPD to the right leg totaled $80,696.07. -

4



STATEMENT OF THE FACTS

Osment was employed bvairnken as its Lead Maintenance Associate in the
Maintenance Department. (R. p. 123‘,‘lines 21-24). As Leadeaintenance Associate,
Osment’s job‘duties tequired him to spend approximately half of his time perforn_ringA :
“sedentary work in his office. (R; p. 124, lines 6-14).- Dnring this portion of the d_ay,
Osment scheduled the shifts of the maintenance.rnechanics,: entered information into his
. computer,-order’e_d;paﬁrts and supplies, and comrnunicated with’uother departments. » R.p. -
124, 11nes 6-9; R. p 153, lines 10 -21). The other half of his time was spent in the plant
checklng jobs, assigning tasks, and assisting supervrsors in other departments (R p. 106,
lines 21-25). - Timken’s plant is approximately 660,000 square feet; however, the
Maintenance Department had golf carts that were to be used when- Osment, or other
employees in the department, needed to go to other areas of the plant. V(R. p.- 155, lines
10-1A3; R. p. 161, 'lines 18-19). The Maintenance bepartment’s golf carts were parked~_

right outside of Osment’s office. (R. p; 126, lines 3-6).
| The prior m'edical reports in the record shoW that Osment presented to Dr. Austin
R. MoElbaney of Eastside Family Physicians with'complaint's of “right back pain” on
,September 15, 2008. (R. p 490). It was noted Osment had a history of degenerative
arthrrtrs in his back, left knee and cervical spine. Id Notably, dunng his exammatlon
Dr. McElhaney specrﬁcally stated Osment had a “mildly arthrltrc gait” and “decreased
lumbar flexion.” : (R. pp. 491-492). Dr. McElhaney diagnosed Osment with a lumbar
back ,strain and “backpain, right,” and heibrescribed -Lortab. (R. pp.- 492-493). On
December 28, 2009, less than five months before his work acmdent Osment returned to

Dr McElhaney with a chief complarnt of “parn right lower back ” (R. p. 500) Dr.



| McElhaney noted Osment displayed mi_ld't'ightne_ss in his right lower paralumbar, as well
as stiffness in both his right and left knees. - (R. p. 502). Osment was prescribed
Meloxicam for his joint stiffness. (R. p. 5035. Of note, Osment admitted he walked wifh
a lifnp in the months léadi_ng up to his work accident. (R. p. 139, line 20-p. 140, line 1).
On 'May» 20, 2010, Osment was changing a “chin caf” in Timken’s Green
Departmént. (R. p. 95, lines 6-12). As' he steppad off the chip carA and onto -a rail, his »right_ '
foot slipped, and he twisted his right knee. I_d "Following hisaccident, Osment’é co-
| employees assisted him onto a golf cart and dfnve him to Timken’s piant nurse’s office.
(R.p. 97, linea 5-7). In hcr faport, the plant nnrse 'noted': “Employee Stép [sié] off of train
on track and foot slipped off. Twisting right knee. Braced hihself by grabbing side of
train.” (R. p. 169).. After seeing the plant nurse; Qsment was taken to Peachviev? Medical
Park and examined by Dr. Todd Morgan. (R. p. 97, lines 7-22). The initial record from
Peachview Medical Park. notes Osment “steppad off train onto track twisted right knee
some swelling.” (R. p. 170). Osment testified that in addition to his right knee, he also
had anlirnmediate onset of pain in his back, right hip, and rignt groin after his fall. (R. p.
95? line 17-p. 96, line 7). However, neither the pl'ant nurse’s record nor tha records from
Peachview Medical Center mention any complaints of problems with his back, right hip,
or right groin on May 20, 2010. (See R. pp. 169-170). 'V
Onv May 25, 2010, Dr. Morgan ordered an MRI of Osment’s right knee due to his
continued.vcomplaints of knee pain and swelling. (R. pp. 189-190). The MRI revealed a
“flat typé tear of the patella cartilage?” significant thinning of the 'rnedial. femoral condyle,

and a mild medial collateral ligament sprain. Id.



| .A Following his MRI, Osment was referred to Dr. Walter Grady on June 7, 2010 for-
an evaluation of right knee pain. (R. p. 196). Osment did not report any back r)r right hip
pain. In fact, Dr. Grady noted Osment speciﬁdally,denied haying a “backache.” (R. p.
197). Dr. Grady diagndsed him with right knee buréit_is and MRI consistent yyith a tear of
the patella cartilage and thirming of the medial femoral condyle, and he ordered a venous
Dr)ppler ultrasound to rule out deep vein thrombosis (“DVT?) in his right knée area. Id.
The right lower: éxtremity venous study was perforrned on Jurle 10, 2010 _and‘ revealed no
evidénce'of DVT. (R. p.‘ 193). Osment followed up-with Dr. Grady on June 17,- 2010, at
| Whrch tirne he was recommended for a rrght knée ‘arthroscopicr surgery. (R. pp 200-201).
On July 12, 2010, Osment réturned for a pre-operative visit. (R. pp. 202-204). Notably,
there 1s rlo mention of any back or right hip problems in Dr; Grady’s reports frorn June 17,
2010 and Jdly 12, 2010.' (R. pp. 200-204). In fact, on both Qccasions? Dr. Grady
specifically noted OsmentA denied “backache.” Id. |
oﬁ July 14, 2010, Dr. Grady performed arthroscopi‘c'surgery on Osment’s right
knee. (R pp- 206-208). Post—operatrvely, Osment participated .in phy51cal therapy, and he
contmued to treat with Dr. Grady, who gradually released him to restricted duty work. (R.
pp. 212-215). On September 14, 2010, Osment reported continued right knee pain. (R. pp.
216-217); Dr. Grady recommended; and subsequently per‘f(-)rmed; a series of three viscus
injectionér. (R. pp. 217-220). Following the injr:ctions, Osment returned to Dr. Grady on
J January 20, 2011 and reported the injections did not provide rrluch relief. (R.p.221). Due
to Osment’s ongomg complalnts and the advanced degeneratlve joint disease in his rlght
-knee Dr Grady recommended a right total knee arthoroplasty (“TKR”). (R. p. 222). |

Importantly, Dr. Grady drd not document any complaints of back or right hip problems in |



his ;ﬁédical reports following Osment’s arthrosgdpic knee surgery on Jﬁly 14, 2010. (See
R. pp. 212-223).
| A - Osment subsequently requested a sécqnd opinion evaluation; and on May 2,2011,
'fifnken referred himtvo Dr. Anthony A. Sanchez of Orthopedic Specialties of Spartanburg.
(R.A 15. 102, lines 17-18; R. p. 224). Prior to Dr. Sanchez’s initial evaluation, Osment

' Comﬁleted a patient his;[ory form andl did not meﬁtion having any priér problems with his
_ knées, back, or hips. ,(R' p- 322, lines 13-16). After his examination on May 2,2011, Dr.
Sanchez diagn(;sed Osme’ntVWith right knee arthri‘tis'and opined he was a cand_idaté for a
TKA. (R.p.224). -

On October 12, 2011, Dr. Sanchez perforrhed a TKA on Osment’s right' knee. (R.

pp- 232-234). Osment continued to treat with Dr. Sanchez following his knee V
rep‘lac‘emenfc surgery. (R. pp. 236-237). Dr. Sanchéz k_epf him out of work for a cbuple of
m(;nths, and he returned to sedentary duty in January of 2012. (R. p. 104, lines 15-23j. :
On January 17, 2012, Dr. Sanchez advanced Osment’s duties at work and released him to
light duty with no kneeling, crawliﬁg, or lifting over 30 pounds. (R. p. 242). Osment
subséqucntly r_etufned to his regular job as Lead Mainteﬁance Associate. (R. p. 104, line
24-p'. 105, line 2). Ultimately, on August 22, 2012, Dr. Sanchez placed Osment at MMI '
and assigned 'permaneht resfrictions of no kneelning or crawling. (R..p. 258). Osment was
also assigned a perrhanent restriction of “no wélking greater than 100yar1ds.” R.p. 178; -
R. p. 128, lines 6-10). Dr. Sanchez examined Osment on numeroﬁs occasions between
May 2, 201 Q,’ A»th.e dqte of his initial ‘gyalua‘tion, and August 22, 2012, the date he placed
him at MMI; ihbwever, there ‘is no mention of any complaiﬁts of back or right hip

problems in his recbrdé during this time period. (See R. pp. 224-261).



After being released at MMI, Osrnent continued to work his regular job,‘ ‘within
his restrictions. R. p. 105, lines 9-14). On Noxtember 21,-201'2, Osment followed up
with Dr. Sanchez and cOrnplained of occasional swehing and soreness with prolonged
activity. (R. pp. 259-26 1); Dr. Sanchez alsonoted Osnﬁent “recently went v'to the beach
_ and had some difficulty walking in the loose sand.:” Id. X-rays of his right knee showed
excellent alignment of his TKA, and Dr. Sanchez prescribed a hinge sleeve brace and
rnstructed him to continued _taking O\ter.the counter anti-i_nﬂamrnatories. @ lOsment did
not complain of any back or right hip problems_on‘ November 21, 2012. Id. |

On January 11, 2013 Osment presented to Dr. Sanchez and reported “a farr amount
of pa1n in his knee as well as some swellmg w1th radratlon of pain 1nto h1s grom that did
seem to rmgrate postenorly and into his low back ” (R p. 262). Dr. Sanchez noted that his
-pain was “somewhat migratory” and it was dlfﬁcult to assess the origin of_ same. (R. p.
264). ,Irnportantly, Dr. Sanchez’s record from Januaryv 11,.2013: was the first documented
complaint of low back problems following Osment’s work accident on May 20, 2010. |

‘On February 20, 2013, Osment returned to Dr. Sanchez, and hlS complaints w-ere
‘limited to his right knee. (R. pp. 266-268). Dr Sanchez recommended a bone scan to
assess his TKA prosthesis Id. A bone scan, dated February 26, 2013 revealed no
evidence of prosthetlc loosemng (R p. 269) On Apr11 3,2013, Dr Sanchez noted Osment |
—contmued to complam of pain medlally in his nght knee. (R pp- 271-273). - Dr. Sanchez
d1d not document any complamts of back or nght hip pam Id. On July 8, 2013, Osment
presented to Dr. Sanchez with complamts of contlnued Soreness and stlffness in hls‘nght
- knee, as \Atell as occas1onal numbness in hlS foot (R p. 274) leen his complamts Dr.

Sanchez prescrlbed Neurotln and ordered an EMG/N CV of his r1ght lower extremlty (R.



}5.'276). The EMG and n{ei%vé conduction stuciies, t}iken'August 19, 2013, were wnhm
no.rmalilimifs and showed no nerve root compromisé of rad'ic':ulopath‘y. (R. p- 277).

Osment followed up with Dr. Sanchez on September 9, 2013 and reported -some
. crarilping sensation in his célf,as well as an occasional shooting sensatioﬁ. (R. pp. 279-
' ) 281). Osrhent further reporté'dia Walking tolerance of Y, mile, with soreness afterwards,
ahd Dr. Saﬂchez opined that-his work was exacerbating his symptoms. Id. As a result, Dr.
'Sanche-z_vwr‘ote Osment out of work. Id. Oﬁ.»chober 28,2013, Osmént returned to Dr. |
Sanchei A.and reported that hjs.khee was bettef,'ﬁut that his low Back began to “hqrt more
recgﬁtly,” with rgdiating paip down the right legA. (R_. p. 2‘85). Dr. Sanchei ordered an MRI )
of his Tumbar spine and referred him to a pai.n-:management physician in his practice for
ﬁeaUnent of his back. (R. p. 287). | |

On March 19, 2014, Osment presented to | Carolina Medical Affiliates with
complaints of “chest pain after liﬁiﬁg wood 'énto an ATV bed.” (R. p. 505). He also
complained of groin pain; however, he did not relate his groin pain to his work accident.
Id. Instead, Osment reported fhét he believed he had a hernia in his groin because “his last
PCP thoﬁghf he may be developing a hernia 'thére.” Id. Of note; while his family
bhysician listerd 34 “Existing Problems” in her assessment, Osment’s alleged back and
right hip pr'oblehié'Were not - contained in h?éri-assessment.r (R p- 507) Osment was
di'a'gnosedv with chest pain ana referred for a stress test. (R. p. 508). He Was also diagnosed
- with scrotal pam and referred to an urologist. Id. Osment returned to his fam11y doctor for
a follow up appomtment on March 26, 2014 (R pp- 509- 512) Durmg thls visit, there A
are 35 cond1t1ons llsted under his “Status of Ex1st1ng Problems ” (R p. 511) Yet, once

again_, ther¢ is no _mention of any back or right hip problems. Id.

10



Dr. Sénchez completed a check-off questioﬁﬁaire, at the request of Osment’sA
a‘lttdrriey, and opined that Osment’s back, right hip, and right leg problems were causally
relgted to his work accident. (R. p. 302). However, Dr. Sanchez did not provide any
explanation for his opinion. ' I_d As a resulf; counsel for Timken took his deposition_ on
May 23,2014, (SeeR. p.314). ~ |

At hisA deposition, -Dr. Sanchez testiﬁgd Osment did not mention any pﬁor back
problems in his initiai patiel'lt-hjstory foﬁns,.aﬂci hevconﬁvrmedv that it was his underéfcanding
' Osment’ héd never had any kind‘ of back problems before‘ his work accident. (R. p.-3-22,-
lines 13;16; R. p. 340, liﬁeé.4;8). After re;/ievving ;eéords from Dr. McElhaney from 2008 '
- and 2009, Dr. Sanchez acknowledged C)smenp héd pﬁ_or back 'problems, as well as a pn'ér
éntalg_ic gaif. R..p. 344, lines 17-21; R. p. 345 lines 16-23). .Dr. Sanchez admitted
VOsment’s current back complaints could -simply be a continuation of the pre-injury back
complaints documented in Dr McElhaney’s recbrds. (R. p. 348, iines 23-p. 349, line 3).
Yet, right after reviévving Dr McElhaney’s records, including one record from just a
couple moﬁths prior to the date of his Wovrkvacc‘:ident, Dr. Sanchez inexplicably testified
that he believed Osment’s back condition was exacerbated in-that “I’d almost think that

[Osment] didn’t have any back symﬁt'oms beforehand, and he had it afterward.” (R. p.
349, lines 11-15). ‘W'henl questioned by Osment’s attorney, Dr. Sanchez opined Osment’s
baék was aggravated -by his. a]tered gait; (R p.',357-, rlines 6-9). Howei}er, Dr. Sanchez
never noted an altered. gait .in his treatment records, and he never opined during his
treétrﬁent that an alte;ed gait was causing Osment’s back pain. (R.p. 735'1, Tines 4-7; See

also R. pp. 224-261). Furthér; Dr Sanchez ackhoWledged that given the history of an

11



arthritic gait in the prior records, Osment could still be having his current back problems
had he never his work injury. (R. p 348, line 23-p. 349, line 3; R. p. 352, lines 17-22)

With regards to Osment s alleged right hip 1nJury, Dr. Sanchez testified that |

Osment has. arthritis in his hip and that his current condition may be due to a natural age '

‘related arthnt1c progression. (R p. 354 lines 2- -9). Ultimately, he could not state to a,
reasonable degree of medlcal certainty that Osment’s right hip problems were related to
-h1s work injury. (R. p. 354 hnes 17 20 R. p. 368, line 19-p. 369, hne 2).

At the'. hearing, Osment testiﬁcd that in January 2013, he started noticing more
problerns with h1s back and right hip, which he related to walldng on the cement 'ﬂoors at
Work. R. p. .l'05, lines 17-22). Osment testilied he began having to walk more
throughout the plant in January 2013 because Timken cut back on the nurnber of golf carts
— from three to two — in the Maintenance Department. (R. p. 108, line 13-p. 109, line 2).
He specifically testiﬁed that he' would have to walk to other departments because there

. were not enough golf cartsavailable. Id. Osment testiﬁed that the golf carts were regularly
unavailable for him because the other employees in the Maintenance Department used
them most of the day. (R. p. 126, line 21.—i). 127, line 4). He further testified that if a golf
cart was unavailable, he was unable to call Raymond Sarratt, his supervisor, and ask for a
golf cart. (R. p. 126, lines 12-20).

. However,' Mr. Sarratt testified‘Osment regularly used a golf ‘cart, both before and

. after his work mjury (R. p. 155, lines 20-24). Mr. Sarratt testified Timken accommodated

_ Osment’s_restrictions following his knee replacement snrgery and instructed'Osment to

ali;vays abide by his restrictions. (R.'p. 1-56', lines 3-11; R p. 158, line 21-p.> 159, line 1).

Additionally, Mr. Sarratt ‘testified that there were only one or two times when Osment
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informed him there was not a golf cart available for him to do his assignment and that on
each of those occasions, he instructed Osment to wait until a golf cart came back to the
department before going to do his assignment. (R. p. 156, lines 16-23; R. p. 161, line 21-p.

162, line 6).. .. . .
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STANDARD OF REVIEW.

The Administrati{/e Procedufes Act_ establishes the rule for j'udicial review of

awards of the Workers’ Compensation Commission.. Lark v. Bi-Lo, Inc., 276 S.C. 130,
134, 276 S.E.2d 304, 306 (1981). In workers’ cornpensationcases, the Commission is

the ultimate finder of fact. Hnnter v. Patrick Const. Co., 289 S.C. 46, 47,344 S.E.2d 613,

614 (1986); Ross v.. American Red Cross, 298 S.C. 490, 492, 381 S.E.2d 728, 730-

(1989). The appellate court’s review of '\these ﬁndings of fact is limited to determining

whether the findings are supported by substantial evidence in the record. Lark, 276 S.C.

at 135, 276 S.E.2d at 306 (1981); Howell v. Pdciﬁc-Columbia Mills, 291 S.C. 469, 354

S.E.2d 384 (1987). The findings of the Commission are presumed cdrreet and will be set

aside only if unsupported by substantial evidence. Etheredge v. Monsanto Company, 349

S.C. 451, 562 S.E.2d 679 (Ct. App. 2002);_ Medlin v. Upstate Plaster Serv., 329 S.C. 92, 95,
495 S.E.2d 447, 449 (1998). “Substantial evidence” necessary to support a decision of the
- Commissionis: =

‘such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. . . . It must be enough to
justify, if the trial were [sic] to a jury, a refusal to direct a
verdict when the conclusion sought to be drawn from it is one
of fact for the jury. . . . This is something less than the
weight of the evidence, and the possibility -of drawing two
inconsistent conclusions from the evidence does not prevent
an administrative agency's finding from being supported by
substantial evidence.’

Lark, 276 S.C. 130, 136, 276 S.E. 2d 304, 307 (1981)' See also, O’Banner v. Westinghouse

"Electrlc Cogp 319 S.C. 24, 30,459 S.E.2d 324 327 (Ct. App 1995) (The determmatlon of

wnness cred1b111ty and the weight to be accorded evidence is reserved to the Comm1ss1on )
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The appellate court is not permift'ed to re-weigh the evidence and to substitute its

own frndings of fact for those of the Commission. Brown v. Jordanj‘ 0il Co., 291 S.C.
272, 275, 353 S.E.2d 280, 282 (1987). The appellate court is prohlblted from overturning

: ﬁndmgs of fact of the Commission, unless there is no’ reasonable probabrhty that the facts

©could be as related by the witness upon whose testimony the finding was based Lowe v.

Am Can Transport Services, Inc., 283 S. C 534 324 S E.2d 87 (Ct. App. 1984) Thus, if

. reasonable minds could reach the conclusmn reached by the Commrssron the Commrssron s

findings must be afﬁrmed McGuffin v. Schlumberger-SanQamo 307 S C 184 414 S.E.2d

.

' 162 163 (1992)

Of special note is that where the evidence is conflicting, “the Commission’s findings

of fact are conclusive.” Sharpe v. Case Produce, I.nc., 336 S.C. 154, 160, 519 S.E.2d 102,

105 (1999); See also, Hoxit v. Michelin Tire Corp., 304 S.C. 461, 405 S.E.2d 407 (1991)

(“Where there is a conflict in the evidence, either of different witnesses or of the same
. witnesses, the findings of fact of the Commission as triers of fact are conclusive.”) Indeed,
the possibility of drawing two inconsistent conclusions from the evidehce does not prevent.

‘an adnrinistrative agency’s findings from being supported by substantial evidence. Tiller v. -

National Health Care Ctr., 334 S.C. 333, 513 S.E.2d 843 (1999); Clade v. Champion

Laboratories, 330 S.C. 8, 49.6.AS'.E.2d 856 (1998). .
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ARGUMENTS
L.

THE __RECORD  CONTAINS  SUBSTANTIAL
EVIDENCE TO SUPPORT THE COMMISSION’S
DECISION THAT OSMENT DID NOT SUSTAIN A
COMPENSABLE INJURY TO HIS BACK OR RIGHT
HIP. ) ‘

A claimant has the burden on proving facts that will bring the injury within the
- workers’ compensation law, and such award must not be based on'surfnisc, conjecture, or

speculation. Jennings v. Chambers Development Co., 335 S.C. 249, 516 S.E.2d 453 (Ct.

. App. 1999). In the present case, substantial evidence clearly supports the Commission’s
decision that Osment did not sustain -a corﬂpensable injury to his back or right hip.
Osment’s testimony regarding how and when his alleged back and hip problems occurred
' Was not credible and vs;as’contradicted by the medical, records. Additionally, when read
in its entirety, Dr. Sanchez’s depositibn testimony regarding causation of Osment’s
alleged back and hip condition was not persuasive or reliable, given the multiple
inconsisteﬁcies and “theories.”

A. Osment’s testimony regarding his alleged back and right hip problems was
inconsistent. and not credible.

- In workers’® compensation cases, the Commission is the trier of fact. Hunter v.

Patrick Construction Co., 289 S.C. 46, 344 S.E.2d 613 (1986). The final determination of

witness credibility is usually reserved for the Appellate Panel. Hernandez-Zuniga v.

Tickle, 374 S.C. 235, 647 S.E.2d 691 (Ct. App. 2007). Although the Appellate Panel had
the power to make its own ﬁndingé,'it was logical for the Commission which did not

have the benefit of observing witnesses to give deference to the Single Commissioner’s
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" opinion on the weight of the evidence and the cfédibility of the witnesses. See McGuffin

: v. Slumberger-Sangama,-307 S.C. 184, 414 S.E:2d 162 (1962). _

The credibility of the witnesses — erﬁent and Raymond Sarratt ‘(Osment’s
~ supervisor) — waé,g crucial factor 1n this casé, és it usually is in a case invoiving an -
alleged aggravation of a pre-existing condit'ion,A In tﬁat regard, the Sin’glé Cdmmiééione_r
made specific ﬁndings regarding the credibility of the witne.sses, and these findings were
Rl affirmed by the Appellate Pancl. (R. p. 3“9-42;'R. o, 14-17). As indi‘éated'by> the
'SuprerAne Court in McGufﬁn,.thé Single Commiséioner is the best judge of credibility,

since he/she is present to observe the witnesses. 307 S.C. at 186, 414 S.E.2d at 163. The

~ North Carolina Court of Appeals in State v. Sessions, géve a clear explanation of why -
deference should be given to the trial court on the issue of credibility of witnesses:

We can only read the record and, of course, the written
.- word must stand on its own. But the trial judge is present
for the full sensual effect of the spoken work, with the
nuances of meaning revealed in pitch, mimicry and
- gestures, appearances and postures, - shrillness and
_ stridency, calmness and composure, all of which add to or .
detract from the force of the spoken words.

119 N.C.'App. 1, 6, 458 S.E.2d 200, 203 (1995), aff'd per curiam, 342 N.C. 892,467_
$.E.2d 243 (1996). |

In thé preéént'case, based on a review of all of the evideﬁcé in ‘the record, the-
Single- Comrhissioner and Appellate Panel specifically found that thaf “[dsment] is ﬁot
crédible” and féund “Raymond Sarratt to by very credible.” (R. pp. 14 & 16). These
~ findings Vregarclliné the credibility 6f the witneéses were based on the Single
Cémmiss'ionef’s: Ql;servations of the witnessé's' at the hearing? as,weil as the demeanor and

- delivery of the_ir"t'estimony. Id. In support of the ﬁndingé regarding Osment’s lack of
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credibility, the Commission noted numerous inconsistencies between Osment’s testimony
and the medical records, Osment’s vocational report,-y and the credible testimony of Mr.
Sarratt. Id. |
’lFirst, Osment’s testimony regarding the timing of his alleged backﬂ'p,foblems and
right hip problems was not eonsistent. At the heafing, when questioned directly by the
Comm1ss1oner Osment test1ﬁed that in addltlon to his rlght knee he began hav1ngA
- problems w1th his back and right hip on the date of his work accident — May 20, 201 0:

Q: [By the Comm1ss1oner] Well, what d1d you experience on
~ the date of the accident; any other body parts?

AL [Osment] ‘The day that I fell, I twisted my right knee, and I
' was having some hip and back problems, and in my groin.

Q: Okay: So, hip, back, and groin on the date of the accident
or on the next few days, or when did it appear?

A It happened the day I fell. It happened then.
Q: That day.
- A Yes.

(R. p. 95, line 16-p. 96, line 7). During cross-e)tamination, Osment again testiﬁed that he'
| immediately injnred his back and right hipv during his work accident on May 20, 2010.
R.p. 136,‘ lines 2-7). However, the plant nurse’s medical report simply states:
~ “Employee step off of tram on track and foot sl1pped off. Tw1st1ng r1ght knee. Braced
“himself by grabbmg s1de of train.” (R. p. 169) Despite Osment’s test1mony, there is no
mention of back, rlght hlp, or groin problems in the medical report taken by the
plant nurse on the date of his accident. I_d. Notably, Osment signed- the plant nurse’s.
| medxcal report certlfylng that the statement regardmg his injury was ttue Id.
Osment was also seen at Peachview Medical Park on May 20, 2010 (the date of

his accident) and May.2l, 2010 (the date after his accident), and there is no mention of

18



back,‘ right hip, or groin probléms in these medical records from Peachview Medical
Park. (R. pp. 170-1725.

Osment further testified that his back, right hip, and groin problems “eased off
some [after the date of injury], but far as going ail the way away, they didn’t.” (R. p. 96,
lines 8-12). In fact, Osment specifically testified rthart he told Dr. Grady, the orthopedist
who initially treated him, aboﬁt his back and right hip problems. (R. p. 136, lines 1-14).
Yet, while Osment presented to Dr. Grady on eleven s¢pﬁrate occasions between June- 7,
2010 and January 20, 2011, ‘Dr. Grady’s records are completely devoid of any
complaint or mention of any back or right hip problems. (R. pp. 196-223).

Furthermore, following his January 20, 2011 éppointment with Dr. Grady,'
Osment recjuested a second opinion, and Timkeﬁ refefred him to Dr. Sanchez. (R. p- 102,
lines 16-18). Dr. Sanchez initially evaluated Osment on May 2, 2011. (R. p. 224). Dr.
Sanchez diagnosed Osment with right knee arthritis and recommended a total knee
arthroplasty. Id. On October 3, 2011, Osment returned to Dr. Sanchez for a follow up
appointment and indicated that he wanted to proceed with the recommended knee
replacement. (R. p; 226). There is no mentiOn of any back or right hip problems in
Dr. Sanchez’s medical reports from May 2, 2011 or October 3, 2011. (See R. pp.
224-226), |

On October 12, 2011, Dr. Sanchez performed a right knee total arthroplasty on
Osment. (R. pp. 232-235). Following the sufgery, Osment cpntinued to treat with Dr.
Sanchez. On August 22, 2012, Dr. Sanchez 6pined that Osment had reached MMI with
respect to his right knee, and he assigned Osméht é -5-0% impairment rating to the right

lower extremity. (R. pp. 256-259). While Dr. Sanchez examined Osment on eight

19



separate occasions between the date of his surgery and" August 22, 2012, there is
absolutely no m_ention of any complaints of back or right hip problems in Dvr.
Sanche’z’s medical records from these visits. (See R. pp. 236-259). Notably, Dr
Sanchez test1ﬁed at his depos1t1on that if Osment would have complamed of back or h1p
pain, he Wou'ld have documented those complaints in his records:

Q: [Mr. LeWis] If he had complained of having back pain or
hip pain, would that have been noted in your records?

: "AA:> [Dr. Sanchez] Yes, sir.
(R. p. 326, lines 23-25).

,.In'i 'addition to being ,contradicted by ,'the medical records’ from the treating
providers, Osment’s testimony that he immediately injured his back and right hip during
his May 20, 20l0 work accldent is also inconsistent With his own vocationalvreport,
which States that Osment “later starte_d-having the onset of low back pain as well.” (R.p.
307').'

| - The _ﬁrst mention of any complalnts of lov&l back, right hip, or groin pain in the
medical records is Dr. Sanchez’s report _from January 11, -2013, ﬁfteen months after his
knee -replacement surgery and approximately five months after he was released at MMI.

See R. p. 262). Seemingly, since there was no medical evidence documenting a right hip
p ning : g

or back complaint until nearlsr three vears after the date of the accident; Osment took the

_ positlon at the hearing that he injured his right hip and back as a result of an -.antalgic

gait. Osment through his counsel, specifically’ alleged that his back and h1p problems
'resulted from an altered galt (See R. p. 81, lines 8- 15).

However the post-accident medical records do not support Osment’s “altered gait

theory.” While Dr. Sanchez examined him numerous times following his accident, there
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is no mer_rtion in his recorrls of Osment having an altered or,v'antalgi‘c gait. (See R. pb.
224-261). Dr. ‘Sarlchez also never opined during his treatment tbat an altered gait \’Nas'v
causing Osment’s back pain. (R. p. 351, lines 4-7).

Furthermbre,‘Osment’s own testimony at the hearmg refuted hlS position that his
back and right hip prbblems were due to an altered gait. Instead, Osment’s testimony .on
multiple occasions proposed a third theory. ARe’futing an altered gait theory, Osment’s
testiﬁed that his back and hip problems were due to- walkirrg on'cement ﬂoors:

Q: . [Mr. Taylor] Okay. Now, when did you start -having
. problems with other body parts, and when did you notice

. you were havmg problems more problems with your
" knee? :

A:. [Osment] Up around 2013, probébly in January, around
there. My back and hip got to bothering me a whole lot
‘cause I was walking more on the cement floors.

| Q:  When did you experience problems with other parts of
~ your body? ‘

A: I started experiencing them when I had to do é lot of
walking on the cement floors.

(R. p. 105, lines 17-22; R. p. 109, lines 18-21).
Q: * [Mr. Lewis] So did you -- were you limping and that
caused your back to give you problems‘7

- A: "[Osment] It was from walking. I got the notion that it was |
from-walking on the cement that I was working on

Q: So it wasn’t from llmpmg, 1t was just walkmg on the
cement? :

A It was walking on the cement or hard surfaces.
~(R.p. 138, lines 3-9).
Q: [By the Commissioner] And I'm trying to make sure I

understand your testimony. It became worse from walking
* on the cement?
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[Osment] It did.

Q: Not from your limp -- or not from your knee but from
walking on the cement?

A: From walking on it and the pain that would run up
that knee into my back and hlp and my groin.

(R. p. 141, 11nes9 19)

Addltlonally, whlle not dispositive by any means, it is extremely important to note

that Osment walked with_an_altered gait and had pre-existing back problems which
waxed and ‘wa.‘n'ed'@ to his work ac‘ciden:tio-irz Mdy 20, 2010. On Sebtember 15, 2008,
Osment piesen_ted i‘te Dr. Austin R. McElhariey of Eastside Family Physicians with
complaints of “right back pain,” and it was ndted Osment had a history of degenerative
_arthritis in his back, left knee, and cervical spine. (R.' p- 490)7. :Notably, during his
exainination, Dr. McElhaney specifically stated that Osmenthad a ;‘mildly arthritic gait”
and that he had “deereased lumbar flexion.” ‘(_l{.;pp. 491-492). Dr. McElhaney-diagnosed
Osment with a lumbar back strain and “back pain, iight and prescrlbed Lortab. (R. pp.

492-493). On December 28, 2009, less than ﬁve months before his work accldent |

. Osment returned to Dr. McElhaney with a chief complaint of “pain right lower back.”
(R. p. 500). Dr. McElhaney noted Osment displayed mild tightness in his right lower
paralumbar as well as stiffness in both his right and left knees. (R.p.502). Osment was-
prescrlbed Meloxicam for his joint stiffness R. p. 503). In fact, during cross‘-
examination at the hearing, Osment admittedthat he Was walking withia -limp in tlie'
irionths leading up to his work accident:
Q: | [Mr. Lewis] Because youl don’t den}i- y01i went to your
doctor on December 28t 2009, with complaints of low

pain down in you -- I mean, back pain in your lower part
of your back, weren’t you?

A: [Osment] I had some pain down there. I did.
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Q: And you were also limping at that time, Wefen’t you?
A: 1was.
(R. p. 139, line i'O-p. 140, line 1).
Since therevid‘en‘ce clearly suppdrts’thg ‘Commissic.)n’s deciéion (1) that Osment .
did not immediately injure his baék o‘.r rigﬁt hip as a result of his "v.v-ork accident and (2)
that Osmeﬁt’s aileged béck and hip problems were not the result of his alleged altered
. gait, Osmént’s,third theory became that his back and right hip were aggravated as a result
of walking én cement floors at work follow';l.n'g his right knee replacement. . However,
Osment’s festimony. regarding the amouht of tirﬁe he had to walk on cemént floors was
exaggefa;[ed and contradiéted by the credibAle"testimbnyvof Raymond Sarratt.zy |
Osment’s position with Timken w,as‘ 'Lead Mai:ntenance Associate in the -
Maintenance Department. (R. p. 123, lines 21-24). As Lead M_aintenance Associate,
Osr_nént spent approximétely half of his time ﬁerfdnningsedent.ary work ih his ofﬁée;
whiéh is located in the shop. (R. p. 124, lines 6-14). During this portion of the day,
- Osment s_chedhled th¢ shifts of the maintenanée mechanics, input information into his
cbmputer, ordered parts and sﬁpplies fqr thg shop, and communicated with other
departmehts. (R. p. 124, lines 6-9; R. p. 153, lines 10-21). The ofher half of his time Was
spent in the plant cﬁécking and assigning jobs and assisﬁng supervisors in other -
departments. (R. p. 106, l_ines 21-25).‘ While Timken’s plant4 is apﬁrbximately' 66Q,000

square feet, the ‘Maintenance Department had golf carts that were to be used when

- 2 The ‘Single Commissioner found that, based on her observations of the witnesses at the hearing, Mr.
Sarratt’s testimony was more credible than Osment’s testimony. (R. p. 42). These findings were affirmed
and adopted by the Appellate Panel. (R. p. 16-17). “The final determination of witness credibility and the -
weight to be accorded evidence is reserved to the Appellate Panel.” Brunson v. Am. Koyo Bearings, 395
S.C. 450, 718 S.E.2d 755 (Ct. App. 2011) (citing Frame v. Resort Servs. Inc., 357 S.C. 520, 593 S.E.2d 491
(Ct. App. 2004)).
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Osment, or other employees in the departmenf,needéd to go tor oth¢r éreas of the plant. -
(R. p. 155, lines 10-13; R. p. 161, lines 18-19).'- The Maintenance Department’s golf carts
were parked right outside of Osment’s ofﬁce. kR. p. 126, lineé 3-6). |

Following his knee replacement surg(?;ry inOctober of 201 1, Osment was out of
work for a couple of monthé,'and he returned to .sederitary duty in January of 2012. (R. p.
1'04, lines 15-23). Oh January 17, 2012, Dr. Sénchez advanced Osment’s duties at work -
and released hiﬁ1 to -light duty §vith no kneeling, cr;clwling,' or lifting oyeri 30 pounds. (R. - .-
p. 242). Osmént subsequently reMed to his ;égulafjob"as Lead Maih;ténance:Associate.v
(R. p. 104, line 247-p. 105, line 2). Ultimatély? on August 22,_ 2012, Dr. Sanchez ‘placed‘
Osment at MMI and assigned Osment permaneﬁt restricfions of no kn_eeling or crawling.
(R. p. 258). Osment was also assigned a per;nanent festn’ction of‘ “no walking greater
than 100 yafds.” (R; p. 178; R. p. 128, lines 6-10). |

Osment continued to work his regular job, within his restrictions, after being
releaégd at MML (R. p. 105, lines 9-14). However, Csmeht ‘testified that in January
2013, he started noticing more problems with his back and right hip, which he related to
walking on the cement ﬂoo‘fs' at work. (R. p. 105, lines 17-22). Osment testiﬁed that in
January 2013, he began hav.ing to wal.k more throughout the plant, on its cement ﬂoofs,
because Tifrlll;en cut back on th-eA "r_nimbe_r‘ of vgolf_ carts — from threé to two — in the S
Maintenance Debaﬁ@ént. (R. p. 108, line 13-p. 109, line 2). He spéciﬁcally testified that
he woﬁld'hajvétoiwalk to other depértmehts ‘because there were not enough golf carts
available. _Ig Osment testiﬁgd tha;" the golf: carts were rleguvlarlyv’unavailable fqr hjm‘
becauée £hé 6ther empldyees in thé Mainten%mce Depaﬂmeﬁt ﬁsed.-;[hem most of the da;/_. --

(R. p; 126, line 21-p. 127, line 4). He further testified that if a golf cart was unavailable, he
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was unable to call Raymond‘Sarratt, his sﬁpervisor, aﬁd ask for a goif cart. (R.p. 126, lines
12-20). |

While Osment élleges that he had to lp,erf(l)rm a significant amount of walking on the
concrete floors following his knee replacement,' this all_egation is clearly contfadiétéd by the
érédi'ble, testimony ‘of Réy‘mbnd Sarratt. Despite Osment’s testimony to thefcontrary, Mr.
Sarratt testified that Osment regularly used a golf cart, Both before and aﬁer_ his work
injury. (R. p. 155, lines 20&24). Mr Sarratt confirmed that Osmér;t’s restrictions following
his knee replacemen_t' éurgéry included no walking- over IOO,yards? and he testified that
A_ Timken éécommodatéd and instructed Osment to always abide by his restriétions. A(R. p.
156, lines 3-11; R. p. 158,Aline 21-p. 159, line 1). Additionally, w-hile Osmenf testiﬁed that
the golf carts were regularly unavailable for him, Mr. Sarratt testified that there were only
one or two times when Osn%ent informed hirﬁ ‘that he needed a golf cart to do his
assignment but there was not one available. (R. p. 161, line 21-1'); 162, line 6). Mr. Sarratt |
testified that on thosé occasions, he instructed Osment to wait until a golf cart came back to
the depaﬁment before going to do his assignment. (R. p. 156; lines 16-23). Mr. Sarratt
crAedi.bly‘ e)iplained that Osrhent was never fércéd té walk excessively.? dgrhent’s
allegétion 6f the same is merely self-serving testimoﬁy which is not supported by the
credible evidence preSented.' : | |

Base& on the foregoing, it is clear substémtial evidence suppdrts the Commission’s
ﬁnding thaf Osment’s testifnony regar(iing his alleged back and righf hip proble‘rrnls was

inconsistent, and simply not credible.

3 The Appellate Panel, felying on the Singlé' Commissioner’s observations of Sarratt’s demeanor and
delivery of his testimony at the hearing, specifically found Sarratt’s testimony regarding the golf cart and
Timken’s accommodation of Osment’s restrictions to be credible, straightforward, and not embellished.

(R. p. 16). ) ’ '
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B. The Commission correctly gave little welght to Dr Sanchez S causation
opinion. :

On March 19, 2014, Dr. Sanchez completed a check-off questionnaire, at the
o requ_est' of Osment"s attorney. (R; p. 302). Inthe questionnaire, Dr. Sanchez was asked “1.
‘To a reasonable degree. of medical certainty, Wthh body parts listed below are causally
-related to James Osment’s workplace accident of May 20, 2010.” Id. In response, Dr.
Sanchez marked back, right hip, and right leg. M However, Dr. Sanchez provided
absolntely 1o explanation ‘for his opinion. Id. 'A-s a reeult, counsel for Timken depoéed Dr.
Sanchez on May 23, 2014, to question him regarding the basis of his causation opinionin
the questionnaire. When read in its entirety and when compared with the other eVidence in
“the record, Dr. Sanchez’s deposition testirnony clearly establishes that his causation
opinion is neither probative nor reliable. | | |
First, Dr. Sanchez had no knowledge of Osment’s prior back problems when he
completed the questionnaire for Osrnent’s attorney. Even though Osment had treated
- for back pain just a few months before his work accident, Dr. S'anchez testified that
Osment did not mention any prior back problems in his initial patient history forms.
(R. p. 322, lines 13-16). In fact, Dr. Sancheztestiﬁed that it was his understanding Osment
had never had anykind of back problems before his work accident:
Q.:' [Mr. Lewis] Based on the patient history that Mr. Osment .

completed, was it your understanding that he had never
had any kind of back problems before?

A: - [Dr. Sanchez] Right, he had never said on -- on the initial
 sheets that we -- we looked at.

R. p. 340 11nes4 8)
After rev1ew1ng records from Dr. McElhaney from 2008 and 2009, Dr. Sanchez

testified that Osment did apparently have prior back problems, as wellvas a prior “ar-thritie
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' éait?” wﬁich he conﬁrmed was the equivalent of an antalgic géit. (R. p. 344, liﬁes' 17-21; R,
p. 3.45; lines 16-23). | Dr. Sanchez ackﬁowledged that baseci on the fact that Osment had a o
his'tor;/ of back problems and ‘fhat he had é priép antalgic gait, Osment’s current back
complaints could just be a continuation of the pre-injury ba_ék complaints do'cu'fnénted in
Dr. McEIhéney’s records. (R p- -348,»line 23-p. 349, line 3). Yet, right after reviewing Dr.
McElhaney’s fecords, including one récord ]'Z;I-S.t mere months prior fo the da(e of the
accidént, D:r. Sanchéz inexplicably _ testified that he believeci Qsment.’é back was
exaéefbatéd in that “I’d almost think that [Osment] didﬁ’f .ha've any back Symptorﬁs
beforehand,“and he had it afterward.” ,(R' p. 349, lines 11-15). As the Comrhissiop ﬁoted
m its findings, “this makes his testimony appear outcome determinafivé for hi’s patient.”

' (R. p. 14). | | |

| Additionally, while Dr. Sanchez opined ‘that Ogment’; vback was aggrayated by his
altered ga,it_. when questioned by Osment’s attoméy, Dr. Sanchez never noted an altered gait
in his treatment records, and he never opined -during his treatment that an alteréd gait was
causing Osment’s back pain. (R. ‘p. 351, linés 4-7; R. p. 357, lines 6-9; R. pp. 224-261).
Further, Dr. Sanchez ac_knowlédged Osment’s pre-injury recérds reveal an arthritic géit
prior to thé work injury and that given the histpry in the prior records, Osment could still
be having some of his current back problems_bad he never his work 1nJury “(R. p. 348,
line 23-p. 349, line 3: R. p. 352, lines 17.22). |

With regards to Osment’s right hip, Dr.: Sanchez testified that Osment has arthritis
in hié hip %[hat has been prqgressing with wear and tear.i (R.‘ p 354, 1iries2-9). He

‘ 'te_stiﬁedr that his ‘conaition’ may just be natl;fal' age related arthrmc progression. Id.

Ultimately, he could not state to a reasonable degree of medical certainty that his hip
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problems were related to his work injury. (R. p. 354,_lines' 17-20; R. p. 368, lirie 19-p.
369, line 2).

" Finally, and very importantly, Dr. Sanchez’e deposition testimony does not .
rec_oncile, or even address, the March 2014 records from Osment’s primary care
physieian. Oh March 19, 20l4, Osment presented to Carolina ‘Medical Affiliates with
complaints of “chest pairt after lifting wood ento an ATV bed.” (R. p. 505). At the

| hearing, Osmient testiﬁed that “lifting wood” vi_/as actilally-a srhall piece of a 2x4 that he
bent o\rer to piel< up. (R.'p. 144, lines S-ll). The Single Commissioner, as well as the
Appellate Panel, epeciﬁcally found that'this testimony was ’not believable or credible,
based upon hie clemeanor and delivery of this testimony. (See R p- l2). One Would not
describe the lifting of a small piece of 2x4.as. “lifting wood.” It was also noted in the
| March 19, 2014 report from Carolina Medical Afﬁliates that Osment complained of groin
pain; however he did not relate his groin pain to his work acmdent (R. p. 505). Instead,
. the physician noted Osment “reports that he thinks he may have a 'hemia in his groin”
because “his’llast PCP thought he may be cleveloping a hernia there.” Id. Most
‘importaritly, in her assessrnent, Osment’s family physician notecl that he had 34 current
problems; howe\./er,'Osment’s alleged back ancl right hip problems were not contained in
her assessment.  (R. p.- 507). Osment retlimed_ to hisr family doctor for a follow up
appointment on March 26, 2014. (R. pp. 509 512) Durmg this visit, there are 35
: cond1tions listed under his “Status of Ex1st1ng Problems ” (R. p. 511). Yet, once again,
. there is no mention of any back or right hip problems. IQ
ln his l3rief, Osment asserts that “[t]he only possible inferehce to be‘drawn from

absence of mention of back/hip problems in these records is that no one is 'going to be
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- thinking about mentioning ongoing back and hip pioblems that are already being treated
by an orthopedic specialist when one goes'to his family -dcctor coinplaining of chestr
pain.”. (Brief of Appellant, p. 24). But, this argument is refuted,by the fact that his work-
related right knee patin is sp‘eciﬁcal‘ly reccrded, a_lcng_with a ndmber of other conditions,
_including .cervical disc disease with radiculopathy; gro.in i)ain, CTS, : rotator cuff
syndrome, urinary frequency, hypertension, high cholesterol, and GERD. (See R. p. 511)
Osment also argues that there ‘Wwas “‘no ccntrary evidence to Dr. Sanchez’s
opinion” and asserts that there is “literally nothing” on the other. side of the scale in
Weighing cpinions. (Brief of Appell_ent, p “8)V. wHowe'ver,. whet Osment does not acconnt
for is the ieliability and credibility of Dr. Senchei’s opinion. ‘The credibility and weight

of a doctor’s testimony is for the trier of facts. Chapman v. Foremost Dairies, Inc., 249

S.C. 438, 154 S.E.2d 845 (1967). Where there is a conflict in the evidence, either of

different witnesses or of the same witness, . the findings of fact of the Commission, as

triers of fact, are conclusive. Walsh v. U.S. Rubber Co., 238 S.C. 441, 120 S.E.2d 685

(1961); Tiller v. National Health Care Ctr., 334 S.C 333, 513 S.E.2d 843 (1999). Inthe
present case, the Commission considered Dr.-: Sanchez’s questionnaire and deposition
testimony as to causation of the alleged body pai'ts and specifically found that “Dr.
Sanchez “flip flops’ in a rather signiﬁcant way[du'ring nis denosition].” (R. p. 14). i)ue
_ to the_-“nluitiple inconsistencies” in his testimony, as discussed above, Dr. Sanchez’s
causation opinion was not probative and the Commission appropriately . gave it little
‘weight. 1d.

| Based on the foregoing; substantial 'evidence clearly sup;dorts the Ccrnmission’s

decision to give Dr. Sanchez’s causation opinion little weight. Acc.ordingly, Timken
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respectfully requests this Court affirm the C-Qmmission’s decision that Osment did not
sustain a compensable injury to his back or right hip.
II.

"THE __RECORD. - CONTAINS SUBSTANTIAL
EVIDENCE TO SUPPORT THE COMMISSION’S
DECISION THAT OSMENT SUSTAINED . 60%
PERMANENT PARTIAL DISABILITY' TO HIS
RIGHT KNEE AS A RESULT OF HIS MAY 20, 2010
WORK ACCIDENT.

As outlmed 'ébove, the right knee was the only boa); part z(:)'sme‘r.lt injufed as a result
. of his May 2Q, 20 1':0 Work accident. On August 22,2012, Dr. Sanchez épined that Osment
" ‘reached MMI and assigned a 50% imp,airmrent. rating to his right knee as a resuit of his
. work acci(ient. R. p. 258). Even thougﬁ Dr. Sanchez also a'ssignedOsment permanent
_restrictions, Timk%en accommodated hjs restn'ctions? and hé wés able to continue working
his regular ];ob féf_o,ver a year after being released at MMI. Df. Sanchez ultimately wroter
Osment out of wdrk on September 9, 2013; hoWevcr, Dr. Sanchez’s bésis for taking him
out of work was Osment’s subjective report that his unrelated syrhpton_is were worsening.
(R. p. 336, line 11-p. 337, line 24). Iﬁ fact, Dr. Sanchez specifically testified that when
‘considering solely'fhe limitations related to his righ£ knee, Osment could have at least
- continued performing sedentary duty.’ (R.Ap. 337, lines 23-24). Notably, Timken woulci
" have been able'-ﬁl)v: éccorﬁmodate sedentary:restrict-iorrls; (R. p. 37, lines 8-13). Men
-considering the evidence in the récord as a whole, -including the fact tha_t Osmen_t_’s
tesﬁmony ‘was not credible, substantial evidenée jﬁstiﬁes the Commission’s finding that

. - Osmient sustained 60% PPD to his right knee.
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ASSUMING ARGUENDO THAT THE COURT
REVERSES THE COMMISSION’S DECISION AND
FINDS OSMENT SUSTAINED A COMPENSABLE
INJURY TO EITHER HIS BACK OR RIGHT HIP,
- OSMENT’S ASSERTION THAT_HE IS ENTITLED
TO PERMANENT AND TOTAL DISABILITY
BENEFITS IS NOT PROPER.

Osment argues in his Brief that he must;be found permanently and totally disabled
pursuant to Section 42-9-10 (assuming the back and/or right hip are found compensable). )
~ Yet, this is inconsistent with the position he took at the hearing. Prior to re‘ceivixig
testimony, the Single Commissioner put the péi'tie_s’ positions on the record and stated:

: The Claimant’s position is _ihat if either the back or

both, with regard to the right hip and the back, if

either one of those is found compensable or both are

found compensable, then the Claimant has not

reached maximum medical improvement because

‘Dr. Sanchez recommends a hip injection with

fluoroscopy and also an MRI of the back to

determine what, if any, other treatment is necessary.
(R. p. 82, lines 5-12). After stating the parties’ positions, Osment’s attorney confirmed
that if the back and/or right hip were found compensable, then it was his position Osmer_if
Was not at MML (R. p. 86, lines 7-14). In addiiion, when defense counsel attempted to
quesﬁon Osment regarding his planned retifemeént, Osment’s counsel objected to the line .
of questioning. as beinglirrelevén,t, in part, because the issue of permanent and total
disability was I‘IOt an issue at the time “given the limited facts that we’re on.” (R. p. 134,
line 13-p. 135, line 3).. 'Thg Single Commissioner responded by stating: “I don’t see the
- héed [for questioning about the retiremen‘; issue] because it’s either a knee injury,or'ihe’:s -

not at M.M.L.” (R. p. 135, 1iiies 14-15). Thus, Osment cannot now seek a finding of

permanent and total disability, when such was. not put before.the Single Commissioner.
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Otherwise, Timken would have been able to delve into the i‘s'sﬁes'regarding retirement
and such other issues-that would impact é disability determination.

As outlined above, the Commission correctly denied Osment’s alleged injury to
his back and right hip. Hovfever, if this ‘Court reverses the Commission’s decision ahd
finds that Osment sustained a compensable injury to either hils Back or right hip, theﬁ a
decision regarding pérmanency is premature since Osment will no longer be at MMI, as
he stipu]ated at the heaﬁng on September 26, 2014.

CON CLUSION

The findings of fact made by the Soﬁth Carolina Workers’ Compensation
Commission should be affirmed in full VbeAcausie they are supported by substantial
evidence. Based on the foregoing, substantial evidence supports the Cor_nmi'ssion’s‘
decision that Osment failed to prove by a pfeponderance of the credible, probative, and
reliable evidence that he sustained a compensable 'injury to his back or right hip.
Substantial evidence also supports the Conimission;s decision regarding Osment’s
permanent partial di'sability to his right leg. Accordingly, Respondents respectfully

- request this Court affirm the Commission’s Decision and Order in its entirety.

| Respectfully submitted,
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