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Preliminary Statement

Respondents Sofia and Michael Mazell (“Mazell”) submit this Brief on the appeal
of the Order of dismissing the claims brought.in the name of the appellant Live Oak
Village Homeowners Association, Inc. (the “HOA") against Mazell. For the following

reasons, Mazell respectfully submits that the Order of the trial court should be affirmed.

Arqument

~I.  THE TRIAL COURT’S ORDER DISMISSING THE CLAIMS FILED IN THE

NAME OF THE HOA SHOULD BE AFFIRMED

The Amended Complaint states two claims against Mazell in the name of the.

- HOA: (1) a claim of civil conspiracy (Set forth in Count II); and (2) a claim for breach of

the covenants and restrictions (Set forth in Count IV). In sum, the civil conspiracy claim
alleges that Mazell and the other resbondents, Board of ‘Director Members David
Ha;nnemann and Thomas Morris, formed a ‘conspiracy to injury HOA and association
property owners, appellants Jennifer McFarland and Carlton Holcombe. Count IV
alleges that{ Mazell had renters in the Mazell home in yiolatioﬁ of the HOA By-laws,
covenants and restrictions. Mazell denies the facts supporting these alleged claims;
however, it was not necessary to determine said facts .in order to determine whether the

plaintiff HOA has any standing assert such claims against Mazell.

The Applicable HOA By-laws

In pertinent part, the By-laws for the HOA authorize the HOA to bring legal

~ actions against members of the Association for violations of the By-laws, covenants and

restrictions:

6. POWERS AND DUTIES OF THE BOARD OF DIRECTORS




(A) ... The Board of Directors shall exercise such duties and
'_responsibilit‘ies as shall be incumbent upon it by law ... and shall include ... the
following:
(6) To enforce by legal means tr;e provisions of the Certificate of
Incorporation and By-laws of the Association ...
By-laws, page 5.

However, before any action on behalf of the HOA against an individualv
homeowner can be instituted, the By-laws mandéte two alternative conditions
precedent. One requires a decision by a majority of BOD Members at a BOD Meeting:
“An act or decision done or made a majority of the number of directors present at a duly
‘held meeting at which a quorum is present shall be regarded as an act of the Board.”
Exhibit “3” paged, par. 5(C). The second is by “Actions Taken Without a Meeting.”
Herein, any action taken without a meeting requires advance written consént of all the
BOD Directors to such action: “The directors shall have the right to take any action in
the absence of a meeting of the directors which they could take at a meeting by
obtaining the written approval of all the directors. Any action so approved shall
have the same effect as though taken at a meeting of the direptors.” Id, page 4, par.
4(E) (Emphasis added). | |

At his depdsition, respondent HOA Board of Director David Hannemann
(“Hannemann”)-confirmed that the Board of Directors for Live Oak Village HOA never
met or voted to institute the claims filed in the name of the HOA against Mazell.
Furthermore, in discovery, the appevllant HOA failed to produce any minutes for ahy

meeting of the HOA Board of Directors where said actions were discussed or voted




upon. Accordingly, there is no dispute that no meeting or vote was taken to authorize
the claims that have been filed against Mazell in the name of the HOA.

Rule 56(e) dictates the evidence that a party epposing summary judgment
must meet. In pertinent part, Rule 56(e) provides:

“Supporting and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence, and shall  show
affirmatively that the affiant is competent to testify to the matters stated
therein. Sworn or certified copies of all papers or parts thereof referred to
in affidavits shall be attached thereto or served therewith. The Court may permit
affidavits to be supplemented or opposed by depositions, answers to
interrogatories, or further affidavits. When a motion for summary judgment has
been made and supported as provided in this rule, an adverse party may not rest
on the mere allegations or denials in his pleading, but his response by affidavits
or as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does not so respond, summary judgment,
if appropriate, shall be entered against him.”
Id.

At the hearing on the respondents’ motion for summary judgment,
appeliants conceded that prior unanimous written consent of all members of the Board
- of Directors for the HOA to have instituted claims against Mazell did not occur. Counsel
further conceded that a majority of members of the HOA Board of Directors did not vote
at a board meeting to institute claims in the name of the HOA against Mazell. Given
that there is no dispute over the fact that appeliants’ filing of claims in the name of the
HOA against Mazell violated the procedures set forth in the governing Bylaws, the HOA
was not empowered or authorized to have filed any claims in this action against anyone.
In effect, the individual appellants commandeered the HOA as a co-plaintiff in this action
without having requisite prior authorization from the Board of Directors.

Appellants argue that the respondents Hannemann and Morris, as co-

members of the HOA’s Board of Directors, cannot be expected to vote in a favor of a
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lawsuit to be brought against themselves. Therefore, appellants maintain they are

excused from following the condition precedent procedures set forth in the By-Laws

before the HOA can file litigation. Without commenting on the merits of this argument,

this argument does not apply to respondents Mazell, who have never been members of

the Board of Directors for the HOA. In fact, the evidence introduced at the summary

judgment motion confirmed that the HOA did not authorize the filing of any lawsuit

against Mazell. Respondent David Hannemann confirmed this in a November 4, 2014

deposition:

Q2

o » 0 » 0 »

OK, | want to take you back to the time, | think it was in late

of 2012, when this lawsuit got started. Was there a board of
directors meeting prior to the filing of this lawsuit in which the

HOA voted on whether or not to pursue a claim against

yourself, Mr. Morris and the Mazell's?

No.

Okay.

My understanding is that the suit filed was not filed on behalf of the
HOA. It was separate and distinct by Mr. McFarland or Mrs.
McFarland, Mr. Holcombe and Mrs. Holcombe.

My next question is: Do you know who is acting on behalf of the
HOA? Because the HOA most certainly is a Plaintiff to this lawsuit?

| understand that. And, no | do not.

But you didn't make any vote for that to happen?
That's correct.

Did you conduct any meeting for thaf to happen?
No, sir.

Did you send out any notice to any HOA members for that to
happen?




A: No.

Simply put, there was a failure of a condition precedent to the HOA's
authority to file a civil action against the respon‘d‘ents, and it is respectfully submitted
that the HOA’s claims should be dismissed therefor. Even crediting the argument that
filing suit against respondents was proper because respondents Hannemann and
Morris, as members of the Board of Directors, had a conflict of interest, it is still true that
the remedy avéilable to the individual appellants is the filing 6f suit in their individual
capacities against respondents. Simply stated, the individual appellants have no right
to commandeer the HOA, naming it as a co-plaintiff to this lawsuit, in addition to their
individual claims against respondents. The trial court recognized this very point at oral
argument in discussion of the merits of appellants’ position. Transcript of Hearing before
Judge Goodstein.

| Indeed, the real reason that the individual appellants have hijacked the
HOA as a co-plaintiff to this lawsuit is to use the authorization provided under the By-
Laws for the HOA to recover attorney’s fees on successful suits against community
homeowners.  After filing this lawsuit, the individual appellants made “loans” to the
HOA for payment of attorney’s fees in prosecuting their claims. The individual
appellants now seek to use the HOA's authority to recover attorney’s fees from
community homeowners as a means of gaining repayment of the individual appellants’
“loans” for payment of attorney’s fees. It is shocking that the individual appellants have‘
taken such action on purported behalf of the HOA without the consent, knowledge or

authorization of the other members of the community HOA. The trial court saw through




this transparent attempt to create inequity, and respondents respectfully submit that the
judgment of the trial court should be affirmed.
Conclusion
Based upon the foregoing argument and evidence in the record before this .\
Court, Mazell respectfully submits that the dismissal of the HOA as a plaintiff from this
action should be confirmed.
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