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Respondent, )

City of Greer, T NO.: 2013-CP-23-05261

V. ORDER

Michael Edward Schulz,

Appellant.

g A T T e N N

This matter came befpre the Court on May 20, 2014 on appeal from the Greer Municipal
Court. The City of Greer (“City”) was represented by Daniel Hughes, Esquire, and the
Appellant, Michael Schulz, was represented by Daniel Farnsworth Jr., Esquire.
o ~ BACKGROUND
Appellant was arrested and charged on April 28, 2013 with Driving Under the Influence

and Open Beer in Moving Vehicle. A jury trial was held before Municipal Judge Henry J. Mims
on Septémber 27,2013. At the trial, Daniel Farnsworth Jr., Esquire, represented the Appellant,
and Daniel Hughes, Esquire, represented the City. During the trial, Appellant admitted guilt for

the charge of Open Beer in Moving Vehicle; therefore, only the charge of Driving Under the
Influence was submitted to the jury. _

The City called Sergeant Patrick Fortenberry, the arresting officer, as the only witness for
the City. Fortenberry testified that he responded to a call about an erratic driver and got behind a
blue Ford Explorer inside the city limits of Greer. He observed erratic driving and activated his
in-car camera. Soon thereafter, the vehicle passed outside the cityl limits of Greer traveling
towards the town of Duncan. Fortenberry requested that the Duncan Police Department respond
to initiate a traffic stop. However, a Duncan officer could not do so soon enough, so Fortenberry
continued to follow the Explorer through ihe town limits of Duncan and baqk into the County of
Greenville. During this time, the video continued to capture erratic driving. Fortenberry &
testified that he observed the Appellant’s vehicle drift over the fog-line at least 13Atimes, drift OJ\Y\
completely into the opposite lane at least three times, drift halfway over the double yellow line at

least 14 times, and weave in and out of its lane of travel at least 47 times. After several miles,

the vehicle returned to the city limits of Greer, and Fortenberry initiated a traffic stop.

P-2



Fortenberry testified that he approached the Explorer and immediately smelled a strong
odor of alcoholic beverage and observed an open beer can located in the center console cup
holder. Appellant was the driver and only occupant in the vehicle. Fortenberry testified that
Appellant told him that he was coming back from a wedding and admitted he had consumed two
‘beers while at the wedding. Fortenberry had the Appellant step out of the car to administer
sobriety tests—the nine step walk and turn test and the one leg stand test. Fortenberry testified
that Appellant performed poorly on the tests. Specifically, Fortenberry observed three out of
four cues of intoxication on the one leg stand test and five out of eight cues on the nine step walk
and turn test. .

Based upon the Appellant’s erratic driving, the smell of alcoholic beverage coming from
inside the vehicle and from Appellant’s breath, Appellant’s admission of the use of alcohol, and
his performance on the sobriety tests, Fortenberry arrested Appellant and transported him to the
Duncan Police Department for a Datamaster test. After advising Appellant of his implied
consent rights, Appellant refused the test. |

During the course of direct examination, the following exhibits were admitted into
evidence by the City and published to the jury: a picture of the open beer can found inside the
vehicle, the in-car video (with redactions), the Datamaster video, and the SLED Breath Alcohol
Analysis Test Report. _

During his case in chief, Appellant testified that he was at a wedding and had an
argument with his fiancé, who at the time was pregnant with his child. Appellant became very
_ upset and left the wedding with an open can of beer, but did not consume any of the beer while
driving. Appellant contended that the erratic driving resulted from texting with his fiancé while
driving, rather than from any impairment by alcohol. Furthermore, he did not realize how bad
his driving was until he watched the in-car video.

Appellant stated that he had a bad knee due to an injury he sustained during his career as
a college football player. Appellant also testified that he suffers from anxiety, and that his
condition possibly affected his performance on the sobriety tests. Appellant was under a
doctor’s care for anxiety. Appellant stated he refused the breath test because he did not trust the
machine to produce an accurate result. |

Appellant was found guilty on the charge of Driving Under the Influence, First Offense

and sentenced to time served plus 30 hours of community service work. The court sentenced
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Appellant to the minimum fine for the charge of Open Beer in Moving Vehicle. Appellant
timely filed his appeal on September 30, 2013. A transcript of the proceeding below was filed
by the municipal court. In his Notice of Appeal and oral argument before the Court, Appellant
asserted three grounds for review:

1. The municipal court erred by not admitting into evidence or allowing questioning of
the arresting officer on evidence of a report authored by the National Highway
Transportation Safety Administration (“NHTSA™) pertaining to the dangerous nature
of texting while driving.

2. The municipal court erred by allowing the jury to view the City’s visual aids that
were not admitted into evidence after jury deliberations had begun.

3. The municipal court erred by allowing the City to argue in cross-examination and

| closing argument that Appellant could have produced evidence that would have
proven his case, unfairly shifting the burden of proof to Appellant and causing undue
prejudice to Appellant.

STANDARD OF REVIEW

“In criminal appeals from magistrate or municipal court, the circuit court does not

conduct a de novo review, but instead reviews for preserved error raised to it by appropriate
exception.” Rogers v. State, 358 S.C. 266, 594 S.E.2d 278 (Ct. App. 2004) (citing City of
Landrum v. Sarratt, 352 S.C. 139, 141, 572 S.E.2d 476, 477 (Ct. App. 2002)). Further, “the
circuit court, sitting in its appellate capacity, may not engage in fact finding.” Id., 358 S.C. at
270. On appeals from municipal court “[t]he appeal must be heard by the Court of Common
Pleas upon grounds of exceptions made and upon the papers required under this chapter, without
. the examination of witnesses in that court... [a]nd the court may either confirm the sentence
appealed from, reverse or modify it, or grant a new trial.’; S.C. Code Ann. § 18-3-70.
DISCUSSION
L Admission of NHTSA Report

Appellant’s first ground for appeal is that the municipal court erred “by not admitting into

evidence or allowing specific questioning of the arresting officer from that evidence, that was in
the form of a report, including specific data and findings, allowed by the National Highway
Transportation Safety Administration (NHTSA), a federal agency, pertaining to the dangerous

nature of texting while driving, a critical component in Appellant’s case.” Appellant attempted
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to introduce an NHTSA report regarding the dangers of texting and driving through Fortenberry

during cross examination. See Transcript of Record at 105-08. The City objected on the ground
of hearsay. Id. at 105. The Court excused the jury to address the issue. Id. at 108. Fortenberry
testified that he had no knowledge of the report that Appellant sought to introduce into evidence.
See id. at 106, 108. The Court sustained the objection, holding the report was inadmissible
hearsay evidence, and Appellant was allowed the opportunity to make a proffer of Fortenberry’s
testimony. See id. at 115-18.

“As a general rule, the admission of evidence is a matter addressed to the sound
discretion of the trial court.” Seabrook Island Property Owners’Ass n v. Berger, 365 S.C. 234,
241, 616 S.E.2d 431, 436 (Ct. App. 2005). “The trial judge’s decision will not be reversed on
appeal unless it appears he clearly abused his discretion and the objecting party was prejudiced
by the decision.” Id. at 242, 616 S.E.2d at 436. Appellant argued the report was admissible
because it fell within the “public records and reports” exception to hearsay evidence found in
Rule 803(8), S.C. R. Evid. See Transcript of Record at 105, 109. The exception provides:

Records, reports, statements, or data compilations, in any form, of public offices
or agencies, setting forth (A) the activities of the office or agency, or (B) matters
observed pursuant to duty imposed by law as to which matters there was a duty to
report, excluding, however, in criminal cases matters observed by police officers
and other law enforcement personnel; provided, however, that investigative notes
involving opinions, judgments, or conclusions are. not admissible. Accident
reports required by S.C. Code Ann. §§ 56-5-1260 to -1280 (1991) are not
admissible as evidence of negligence or due care in an action at law for damages.

The municipal court found that Appellant did not offer any evidence of the report being
authentic. See Transcript of Record at 110. Appellant then contended that the report was a self-
authenticating document and did not need evidence of its authenticity pursuant to Rule 902(5) as
an “official publication” issued by a “public authority.” See id. at 110-11; Rule 902(5), S.C. R.
Evid. (“Extrinsic evidence of authenticity as a condition precedent to admissibility is not
required with respect to the following: ...Books, pamphlets, or other publications purporting to
be issued by public authority.”). Appellant argued that the publication was authored by the
NHTSA, which is a federal agency under the United States Department of Transportation. See
id. at 113. The Court rejected this argument on the basis that it did not know if the NHTSA was
a public agency and stated that Appellant offered no proof that if was a public agency. See id. at
111-13.
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Appellant argued that the NHTSA is under the United. States Department of
Transportation and proffered testimony that the report indicated in its content that it was a
publication of the NHTSA and Department of Transportation. See Transcript of Record at 119.
The South Carolina Supreme Court has acknowledged that the NHTSA is a federal authority.
See, e.g., Priester v. Cromer, 401 S.C. 38, 49, 736 S.E.2d 249, 255 (2012); Austin v. Stokes-
Craven Holding Corp., 387 S.C. 22, 47, 691 S.E.2d 135, 148 (2010).. Additionally, the Fourth
Circuit Court of Appeals has explicitly held that an NHTSA report “fits snuggly within the
[public records] exception.” Jones v. Ford Motor Co., 204 F. App’x 280, 284 (4th Cir. 2006).
Therefore, the municipal court did abuse its discretion in prohibiting the admission of the report.

Appellant argueé that his primary defense. was that he was texting while driving, not
driving under the influence, and the report relates to the effects of texting while driving, making
its exclusion prejudicial to Appellant. However, this Court finds that the error in failing to admit
the report was harmless. The proffered tesﬁmony of Fortenberry on the report was brief and
provided facts from the study that texting is one of the worst driving distractions and that texting
takes a driver’s eyes off the road for an average of 4.6 seconds, or at 55 miles per hour, the
equivalent of driving Ythe length of a football field blind. See Transcript of Record at 121.
Appellant had already questioned Fortenberry and asked additional questions on the record after
the proffer about the possibility that Appellant was texting while driving and the dangers of
texting and driving, See id. at 52-56, 103-04, 125. Fortenberry even admitted that texting and
driving can be dangerous. Id. at 103-04. Therefore, omission of the report was not prejudicial
because the information proffered did not provide any substantive additional information for the
jury to consider. The municipal court’s decision not to admit the evidence is affirmed.

II. Jury viewing visual aids ,

Appellant’s second issue on appeal is that thé municipal court erred “by allowing the jury
to view the prosecutor’s visual aids that were not admitted into evidence after jury deliberations
had begun.” During the City’s opening statement, the prosecutor listed the following numbers
on an easel: 13, 3, 14, 47, 3/4, and 5/8. See Transcript of Record at 14. During Fortenberry’s
direct examination, he testified that those numbers represented the number of times that he

observed Appellant’s vehicle travel over the fog line (13), travel into the opposite lane of travel

! While the Fourth Circuit was analyzing the Federal Rules of Evidence, the South Carolina Rules of Evidence are
similar with regards to the public records exception, with the South Carolina rule containing two additional
limitations to public records, neither of which is applicable here.
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(3), travel halfway over the double yellow line (14), weave in and out of his lane of travel (47),
number of cues on the one leg stand (3 out of 4), number of cues on the nine step walk and turn
test (5 out of 8). See id. at 23-26.

The City referred to the easel during its closing argument. See id. at 180. After
deliberations began, the jury requested that it be allowed to review the numbers and information
on the easel. See id. at 191. While not on the record, the municipal court inquired of counsel for
the City and co-counsel for Appellant whether the jury could view the easel, and both parties
indicated they had no objection to the request. The jury entered the courtroom and viewed the
numbers on the easel before returning to their deliberations. See id. The municipal court
informed Appellant’s lead attorney of this occurrence, and he did not object or provide any
comment. See id.

It is well settled that an issue cannot be raised for the first time on appeal, but must have
been raised to and ruled upon by the trial court to be preserved for appellate review.” B & 4
Dev.,, Inc. v. Georgetown Cnty., 372 S.C. 261, 271, 641 S.E.2d 888, 894 (2007). To preserve an
issue at trial for appellate review, the issue must have been “(1) raised to and ruled upon by the
trial court, (2) raised by the appellant, (3) raised in a timely manner, and (4) raised to the trial
court with sufficient specificity.” S.C. Dep’t of Transp. v. First Carovlina Corp. of S.C., 372 S.C.
295, 301-02, 641 S.E.2d 903, 907 (2007). There is no evidence in the record of either
Appellant’s attorney or co-counsel objecting to the viewing of the easel. Therefore, this issue
was not preserved for review.

III.  City’s inappropriate comments during cross examination and closing argument

Appellant’s final issue on appeal is that the municipal court erred by “allowing the City
to argue in cross examination and in closing argument, that Appellant could have produced
evidence that would have proven his case, thus unfairly shifting the burden of proof to the
Defendant, thereby causing undue prejudice to the Defendant, resulting in his conviction.”
Appellant testified on direct examination that his erratic driving was caused by texting and
driving, rather than impaired driving. See, e.g., Transcript of Record at 141-42. During cross
examination, the City challenged Appellant’s testimony by asking him why he did not subpoena
a records custodian from his wireless provider, Verizon Wireless, to admit his phone records

from the day of his arrest into evidence to support his testimony. See id. at 157. The City argued
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- in closing argument that Appellant failed to produce the phone records for the jury to consider.

See id. at 179.

“It is well settled that an issue cannot be raised for the first time on appeal, but must have
been raised to and ruled upon by the trial court to be preserved for appellate review.” B & A
Dev., Inc. v. Georgetown Cnty., supra. To preserve an issue at trial for appellate review, the
issue must have been “(1) raised to and ruled upon by the trial court, (2) raised by the appellant,
(3) raised in a timely manner, and (4) raised to the trial court with sufficient specificity.” S.C.
Dep't of Transp. v. First Carolina Corp. of S.C., supra. Appellant’s counsel never objected to
the City’s line of questioning during cross examination. When the City argued in closing
argument that Appellant failed to produce the phone records for the jury to consider, Appellant’s
counsel again never objected. Therefore, this issue was not preserved for review. Additionally,
this Court finds that Appellant opened the door to allowing these statements by asserting that

Appellant was texting while driving as a defense. Appellant’s appeal is denied on this ground.

ORDER
For foregoing reasons, this Court finds that the conviction of the lower court is
AFFIRMED.
AND IT IS SO ORDERED.

G o Lo

ALISON RENEE LEE
Presiding Judge
August J0 , 2014
Columbia, South Carolina
+7
7
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STATE OF SOUTH CARoIg'I;(ErEBF v fﬁ *z_ 0F COURN THE COURT OF COMMON PLEAS
. Aebgy ¥ . S‘C.

! O e Y
COUNTY OF GREENVILLE" - B #ICKEKSMER

, {013 00T 3¢ »
City of Greer, ti 30 P _Fl) 2 00 C.A.No.: 2013-CP-23-05261
) _
Respondent, ) '
VS. ) RETURN
' )
Michael Edward Schulz, )
- )
Appellant. )
)
Charge: : Driving Under the Influence, Open Beer in Moving Vehicle

Date of Offense: -~ April 28, 2012
Location of Trial: Greer Municipal Court

Date of Trial: September 27, 2013
Presiding Judge: The Honorable Henry J. Mims
Disposition: “Guilty” on both charges/Jury Trial

On April 728, 2012, Sgt. Patrick Fortenberry charged the Appellant with the offenses of
Driving Under the Influence (Ticket No. 10422 FI) and Open Beer in Moving Vehicle (Ticket No.
10423 FI). At aregularly scheduled térm of jury trials in Greer Municipal Coﬁrt, Appellant’s case
was called to trial and a jury selected. The .tria-l Wa;s set for Septeniber 27,20 1 3. Dan Farnsworth, Jr.
represented the Appellant. Daniel Hughes'represented the City of Greer. During the trial, the
Appellant admitted guilt for the chﬁrge of Open Beer in Mévmg Vehicle. The jury returned a verdict
of “Guilty” for Driving Under tﬁe iﬁﬂ\ieﬁcé. o o o -

Appellant made pretrial motions to 1) exclude reference to a prior DUI arrest that was
captured on video; 2) to limit the officer’s testimony ébout his response to multiple calls fo 911
rc_epprting a poséible drunk driver in a blue Ford Explorer; 3) to exclude any testimony regarding the
HorizontalGaze Nystagmus (HGN) Test; and, 4) to dismiss, for the officer’s failure to timely .or

properly advise the Appellant of his Miranda warnings.
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As to each motion, the Court ruled as follows:

1) The Court ordered the City to redéct the portion of the video that referenced a prior DUI
arrest. 2) The ofﬁ_cer was only allowed to testify that he respénded to a call about an erratic-driver,
and not that he responded to multiple calls about a possible drunk driver in a blue, Ford Explorer. 3)
The City stipulated to Appellant’s motion to exéludg any testimony or video evidence of ﬁe HGN
test. 4) The Court derﬁed Appellant’s motion to disrhiss regarding the Miranda warnings. The
officer advised the Appellant of his Miranda warnings prior to the administration of the sobriety

tests. The Appellant argued that S.C. Code §56-5-2953 mandates that Miranda can only be given at

| the time of arrest. The Court disagreed, finding that the Mirandd warnings complied with S.C. Code

56-5 -2953. |
SUMMARY OF TESTIMONY

The arresting officer, Sgt. Patrick Fortenberry, was the only witness for the City. His
testimony is summarized as follows: |

S gt. Fortenberry responded to a call about an erratic driver. He responded to the area and got
behind a blue F;)rd Explorer inside the city limits of Greer. Sgt. Fortenberry immediately observed
erratic driving and activated his in-car camera. Soon thereafter, the vehicle passed outside the city
limits of Greer traveling towards the town of Duncan. Sgt. Fortenberry reqﬁested that the. Duncén
Police Department réspond to initiate a traffic stop. H'owevef, a Duncan officer could not respond
soon enough, and Sgt; Fortenberry COntmuéd to follow the blue Ford Explorer through the town
limits of Duncan and back into the County of Greenville. During this time, the video continued to
capture_\fery erratic driving. Sgt. Fortenberry testified that he observed the Appellant’s vehicle drift
over the fog line at least thirteen (13) times; drift ¢ompletel$1 into the opposite lane at least three (3)
times; drift halfway over the double yellow line at least fourteen (14) times; and, weave in and out of

2
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its lane of travel at least forty-seven (47) times. After several miles, the vehicle returned to the city
limits of Greer near or at S.C. Hwy 80 and Sgt. Fortenberry initiated a traffic stop.

Sgt. .Fortenberry approached the blue Ford Explorer and immediately smelled a strong odor of
alcoholic beverage and an open Bud Light can located in the center console cup holder. Appellant
was the driver and only occupant in the vehicle. Appellant told the Officer that he was coming back
from a wedding and admitted he had consumed two beers while at the wedding. Sgt. Fortenberry
had the Appellant step out of the car to administer sobriety tests -- the nine (9) step walk and turn test
and the one leg stand test. Sgt. Fortenberry testified that the Appellantvperformed poorly on those
two standardized field sobriety tests. Specifically, Sgt. F ortenberry observed three (3) out of four (4)
-clues on the one leg stand test and five (5) out of eight.(S) clues on the nine step welk and turn.

Based upon the Appellant’s erratic driving; the smell of an alcoholic be\lerage coming from
inside the vehicle and from the Appellant’s breath; Appellant’s admission of the use of alcohol; and,
his perfOrmo.nce on the sobriety tests, Sgt. Fortenberry arrested the Appellant for Driving Under the
Influence and transported him to the Duncan Police Department for a Datamaster test. After
advising the Appellant of his implied consent rights, the Appellant refused the test.

During the course of direct examination, the following exhibits were admitted into evidence
by the City and published to the jury: a picture of the open can of “Bud Light” beel" found inside
Appellant’ s vehicle; the in-c_ar video (with redactions); the Datamaster video; and, the SLED Breath
Alcohol Analysis Test Report.

- After the City rested its case, the Appellant elected to testify. He testiﬁed as follows:

Appellant had a bad argument with hJS fiancé, who at the tlme was pregnant with his child, at
a wedding. Appellant became very upset/aad’fett the wedding with an open can of bemxd\not-

" consume any of the beer while driving. ~Appellant could not recall the location of the weddmg\‘
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Appellant contended that the erratic driving resulted from texting with his fiancé while driving,
rather than from any impairmént by alcohol. Furthermore, he did not realizé how bad his driving
was until he Watched the iﬁ-car video.

Appellant had a bad knee due to an injury he sustained during his caréer as a college football
player, and that this previous injury affected his performance on the sobriety tests. Appellant also
suffers from an anxiety condition, and that his condition élso affected his performance on the
sobriety testé. Appellant was under a doctor’s care for anxiety, and had last taken mediéation for the
condition a day before his arrest. Appellant refused the breath test because he did not trust the
machine to produce an accurate result.

ISSUES RAISED ON APPEAL

Appellant raises multiple issues on appeﬂ. Appellant’s first issue is that the Court erred “by

not admitting into evidence or allowing specific questioning of the arresting officer from ‘th‘at
“evidence, that was in the form of a report, including speciﬁc data and findings, allowed by the
Nat_ional Highway Transportation Safety Administration NHTSA), a federal agency, pertaining to
the dangerous nature of texting while driving, a critical component in Appellant’s case.”

Appellant attempted to introduce this report through Sgt. Fortenberry duriné Cross
examination. The City objected. The Coﬁrt excused the jury to address the issue. During a motion
in limine, Appellant was allowed the opportunity to make a proffer of testimony from the officer.
Sgt. Fortenberry testified that he had no knowledge of the report that the Appellant sought to
introduce into evidence. Therefore, the Court ruled tﬁat the article or report could not come into
evidence through Sgt. Fortenberry. Appellant further contended that the article was a self-
authenticating document pursuant to Rule 902 (5) as an “official publication” issued by a “public

authority.” The Appellant did not produce any evidence, other than that the article was written by
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NHTSA, to support his argument that the report qualified as an “official publication.” Furthermore,

the Appellagtﬁﬂed to show ﬂlat NHTSA qualified as a “public authority” under the Rule.
Appellant’s second issue on appeal is that the Court erred “by allowmg the jury to view the
prosecutor’s visual aids that were not admitted into evidence after jury deliberations had begun.”
During the City’s opening statement, thé prosecutor listed the following numbers on an easel: 13, 3,
14, 47, 3/4, and 5/8. During Sgt. Fortenberry’s direct examination, he testified that ‘those numbers
represented the number of times that he observed the Appellant’s vehicle travel over the fog line
(13); travel into the opposite lane of travel (3); travel halfwéy over the double yellow line (14);
weave in and out of his lane of travel (47); 3/4 (numbef of clues on the one leg stand); and, 5/8

(number of clues on the nine step walk and turn test). The easel and numbers remained on display

L

J}..

throughout the trial.

! \>¢

e

The City referred to the easel duringifs closmg argmge?t. As soon as deliberation began, thé
jury requested that it be allowed .jgl_rgyigyy 7__t_he nu.mfl_)is,gn_d_i_nfo\rmzltion on the easel. The Court
inquired of counsel for the City an co-couﬁsel for the Appellant, and both parties il"ldiCEltGd they had
no objection to the request. The jury entered the courtroom and viewed the numbers on the easel
before returning to their deliberations. The Court allowed no questions, comments, or discussion
during the viewing.

Apbellant’s final issue on appeal is that the Court erred “by allowing the City to argue in
cross examination and in closing argument, that Appellant could have produced evidence that would
have proven his case, thus unfairly shifting the burdeﬁ of proof to the Defendant, thereby causing
undue prejudice to the Defendant, resulting in his conviction.”

Appellant testified on direct examination that his erratic driving was caused by texting and

driving, rather than impaired driving. During cross examination, the City challenged the Defendant’s
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testimony by asking him why he did not subpoena a records custodian from his wireless provider,

Verizon Wireless, o admit his phone records from the day of his arrest into evidence to support his

testimony. Defense counsel never objected to this line of questioning during cross e);amination. The

City argued in closing argument that the Appellant failed to produce the phone records for the jury to
consider. Again, defense counsel never objebted.

- The evidence pfoduced at trial resulted in a “Guilty” verdict on both charges. The Appellant

was sentenced to the mandatory minimum assessment for Driving Under<the inﬂuence, plus thirty

' (30) hours of community service work after having givén him credit for time served. The Court

sentenced the Appellant to the minimum fine for the Open Beer in Moving Vehicle.

/" HENRY J. S
MunicipalCourt Judge .

City of £, South Chrolina
Dated: W/OQ:’? ,2013
Greenville, South Cérolina
6
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Sergeant, in your career as a law enforcement officer, have you stoppéd* “
people who claimed to be fexting while driving?

[ have.

What’s different about the type of driving that you see when someone claims
to be texting and what you saw on this video?

In my experience, when somebody’s texting they can go over into, partially
into an oncoming lane, but when they realize they’re in that lane, they jerk their
vehicle back. It’s almost like it’s a natural reaction. When they’re looking down,
they’re doing whatever with their telephone. Then they realize they’re out of their
lane of travel they’ll jerk back so they can hurry up and get back into their proper
lane.

And the difference we saw in that video was what?

He was constantly drifting. With oncoming cars that were coming, he’d drift
over into their lane and then he’s just kind of drift back. There was no urgency in his
driving, from what I observed, to get back into the proper lane of travel.

Did he ever tell you that I was texting whilé I was driving?

No, he did not.

Officer you transferred him to the Duncan Police Department for a breath
test? ’

That is correct.

Why Duncan and not Greer?

Our Datamaster machine was not operating at the time.

And officer, are you certified to administer the breath test?

Tam.

Who certifies you?
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And that course, where did you take that course? When you were training for
DUI detection, where did it consist of?

Where did I take it, is that your question? It was either at the Academy or a
satellite site. It could have been at a local police department. I don’t recall exactly
where.

And you would have studied a manual that was put out by NTSA, wouldn’t
you?

It would have been a manual provided and NTSA would be the ones
established in the guidelines. That is correct.

And NTSA is the National Highway Safety Administration?

That is correct.

And that Administration of the United States government puts out procedures
on how to do these tests?

Correct.

And which tests to use, procedures on tests to use for DUI detection?

Correct.

And in that course of study, which you would have studied in your student
manual, DUI detection and standardized field sobriety testing.

It would have been one similar to this, yes.

And since taking that course have you had any other follow-ups or
courses dealing with DUI detection? |

Last year they started implementing a way-- Late last year they started
implementing where you get re-certified in that.

Did you complete that?

Yeah, I think November of last year, if I recall correctly.
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And you would have, again, studied the NTSA manual for that?

No, not for thé recertification.

What would you have studied for that?

It’s an online class that the Academy has started.

And that would be based on tests and procedures promulgated by NTSA?

Yes.

And would you agree with me that NTSA would be authoritative on DUI
detection and their studies they do regarding those tests and their accuracy?

Yes.

You just testified that there weren’t many other driving errors that would
indicate impaired driving. Right?

There weren’t many driving areas he did to indicate impaired driving?

I’'m asking you if in stopping other DUI drivers if you’ve seen other examples
of bad driving that weren’t seen on that seen on that video.

You’re asking if someone were driving under the influence if I were observing
other things would lead me to believe reasonable suspicion, such as someone getting
out of their car and falling down?

Okay.

I’ve seen that.

I think your answer was there weren’t many others.

There were some others, I believe is the word I used, yes sir.

Some would include turning with a wide radius?

It would.

Some would include someone appearing to have eye fixation?

Correct.
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Well, driving ten miles under the speed limit, that would have been. And

there’s probably-- I'm trying to recall some of the others you mentioned there. I |
don’t recall slouching and things like that. The speed, I would say, is one.

You didn’t mention in your testimony that he was driving significantly slower
in the speed limit.

No, I didn’t.

You didn’t have on that video measuring the speed?

No.

Do you recall going to Greer and having a breath test that was
malfunctioning---

Correct.

---before going to Duncan? Do you recall whether or not-- Do you recall
accurately that he was driving significantly slower than the speed limit?

Looking at the video, I would think that. I can’t sit here and say one hundred
percent no.

The speed limit there had signs of 45 miles per hour. There were varying
speed limits---

That is correct.

You didn’t at ahy time have to slow down to keep from hitting him, did you?

Not to keep from hitting him because I kept my distance. That is correct.

You also testified that in your opinion, in your experience, you said, I think
you said you saw--- Again, you’ve had experience over the years about a handful of
texting while driving individuals. And you said they’re driving differs. Correct?

The ones that I’ve had experience with. Yes, that is correct.
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What I mean by differs is it differs from the ones that you’ve had were DUI
drivers.

I was talking specifically about Mr. Schulz when that question was asked.

Let’s go back to that question and make sure I am accurate. I think Daniel
asked you did you find a difference in the way texting drivers drive and his driving
errors versus the ones-who are under the influence of alcohol and those driving errors.

You said that in your opinion, based on your experience, that you see texting drivers

- Jerk the wheel back once they realize they’re in another lane.

Yes.

And in your training of visual clue descriptions you have listed all these other
areas of possible drunk driving. Can you read Number 7 there?

The one you have marked seven? Swerving. A swerve is an abrupt turn away
from a genefally straight course.

Continue.

Swerving might occur by way of drifting when a driver discovers the
approach of traffic in an oncoming lane or discovers that the vehicle was going off
the road.

So, in your opinion, based on your experience, with a handful of texting
drivers they are different because they will jerk the wheel back after going into an
oncoming lane is in fact the same thing that’s described in your training for drunk
driving in the manual. Correct?

Could be, yes.

Could be or yes?

I’m talking about my experience. You’re talking about what the book says,

yes sir.
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But you in your testimony in answering those questions tried to show that

drivers drunk driving and text driving is different.

I was trying to answer truthfully and honestly based on my training and
experience.

And we talked about opinions earlier, didn’t we?

We did.

Is it your opinion that some of this texting or emailing, either receiving or
writing these emails or texts while driving exhibit different bad driving behaviors
than someone who is drunk?

Are you talking about in general or are you talking about this particular
instance?

I’m talking about in your experience.

In my experience their behaviors do differ from someone who is driving while
impaired.

And that’s what you testified earlier---

Yes sir.

---in response to---

Yes sir.

---Daniel’s question?

Yes sir.

And you said that texting drivers in your experience seem to, when they go
across the lane, they jerk back.

Yes sir.

That’s exactly what you just read which is Number 7, in the list of errors that

drunk drivers make.
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Now that I"ve pointed out to you the ver3.l action you describe as the difference
between text driving and drunk driving is actually included in these driving cues, you
agree that swerving and abrupt turns are DUI indicators.

Sure, swerving and abrupt turns can be an indicator, one of many.

And is this something you’re seeing more frequently, texting and driving?

More than eighteen years ago, yes.

And if someone is texting, driving and receiving a text or an email, do you
think that all those, all the people who are doing that are going to necessarily jerk
back into the lane?

Some might not even leave their lane.

Do you think it’s, that texting is something that can divert your attention
pretty significantly while you’re driving?

Yes, it can.

And texting and driving is not illegal in the state of South Carolina, is it?

No, it’s not.

There’s some cities and municipalities ﬂ;at have made it illegal. Are you
aware of that?

Within the United States?

Yes.

TI’m not aware if any has or has not.

But you would agree that if you’re driving based on texting or emailing that
that wouldn’t be drunk driving?

Would I agree that if it’s based on text driving? Not necessarily. There’s a lot
of factors and someone who’s drivirig under the inﬂuence. Someone could be driving

under the influence and be texting.
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My question is when you learn these tests, are there any comments from the
instructor to make sure you do these and practice thes¢ to make sure you don’t mess
up on your own test when you’re illustrating?

No, I don’t recall an instructor ever saying that.

When you gave this walk-and-turn test to Michael and he’s standing there
watching your demonstration—

Yes sir.

---you don’t do the turn properly, do you?

No, and we’re not required under NTSA to do the turn, to demonstrate that as
I recall.

You did the turn, and said turn like this?

[ was doing exactly what I--- I went through a whole demonstration as the
subject was doing it. Normally, I don’t even take the nine complete steps.

How many dé you---

You tell them to. Ithink they told us to do three, three or four or five.

When you’re describing in your report that he did the turn sequence wrong,
what did he do wrong?

Didn’t take the small steps turning around.

Let’s be clear about this. He didn’t take small steps turning around, meaning
when he made the ninth step he didn’t take small steps and turn around?

Correct.

Okay. And it’s your recollection that you showed him that turn properly?

No, Idon’t think I showed him the turn.
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The video, when the jury viewed it, shows you showing the steps and then
turning. Would that refresh your memory about the turn when showing how to do the
steps?

I turned and I stopped. It may not have been-- I don’t recall-- I do recall
turning, but I don’t think I demonstrated the turning movement to him, is what my
recollection is based on everything today.

My point exactly. I’m glad to see we’re on the same page here. You’re
pointing out something you say he did wrong on the test.

That’s in the incident report. That is correct.

Those things, out of the eight, five out of the eight---

Correct, out of eight cues, yes.

One of those five out of eight things on the walk-and-turn test you say he did
wrong was an improper turn.

Correct.

And what [’m saying is you, did you not, illustrate the turn properly that he
was supposed to make?

I may not have even demonstrated that to him.

If you remember that, then that’s something we can concede.

Yes sir.

You said, “Take small steps and turn back around.”

I may have said that, yes.

You didn’t say anything about keeping his foot on the line?

I don’t recall if I did or not. There’s a possibility I did not.
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And if you did not tell him and not only not show him how to turn, but did not
tell him what he was supposed to do on the turn, then how fair is it so that was one of
the things he failed on the test?

Not very fair.

You said you’d done I think, about a hundred DUISs or so over the years.
Before this arrest, again, which a year and a half ago, April, 2012. |

Almost, yes.

And nine or ten years before that, before this DUT arrest, when you were
using your experience in DUI detection and training to make conclusions and arrests
on DUI training, how many DUI cases did you handle those nine or ten years before
his stop?

Out of the approximately a hundred, maybe eighty, and that’s just an
approximate number.

So, I guess that would make about twenty since his arrest?

Approximately, once again that’s approximate.

Now, this is SLED, South Carolina Law Enforcement Division, operator-
arresting officer log.

Yes sir.

You’re Fortenberry. Right?

That is correct.

First name, Patrick.

That is correct.

Middle initial N.

N, correct.

Patrick N. Fortenberry.
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Are you familiar with the NTSA findings and studies which shows findings
of driving while texting--- |

Mr. Hughes: He’s reading from wh7t°'s a hearsay document.

The Court: Sustained.

Mr. Farnsworth: Judge, one thing it is, it was actually following up. First of
all, I'm not offering it into evidence. I’'m not offering“it _into ev_ide}_1_cq at this point.
But even if I was, I thinkwit woul_d fall .u_1;d¢r a _publicatio_n by public authority, and

this is a United S_tatg:‘s‘;ggvémment agency. At this point I'm just asking questions of

the officer concerning---

The Court: Step One: It doesn’t come in on that ground. Step Two: His -
objection sustained. Set a foundation and you can ask him whatever you want to
about it.

Mr. Farnsworth: Thank you.

The NTSA publication I’m talking about---

The Court: No. I’m saying -{sé"c th_e fgundé“tic;r}-,hot read what’s in it.

Mr. Farnsworth: Okay.

The NTSA that’s being referred to during most of this testimony and
questioning is the National Highway Traffic Safety Administration, is it not?

National Highway Traffic Safety Administration, yes sir.

And that same group is the group that put together this training manual to
show that yoﬁ studied to learn how to perform DUI detection activities?

Yes, it is. |

And If that same group, NTSA, done an additional studies of texting and

driving, would that be something that you would consider authoritative?

P-25



S

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

I would have to use that on a case by case basis. I would have to look at that
publication and study fhat to make a determination myself on that particular éubj ect
matter.

Earlier you testified that after being t;r_gi_;g@_d_ on and studying this manual at

the Criminal Justice Academy that you consider NTSA to)be authoritatite as far as "

“highway safety, Would you agree with that?

" Yes.

And 1f this book that we’ve been looking at, theAtraining manual, suggests
that other driving behaviors are possibly as dangerous as drunk driving, would you
also consider authoritative the NTSA conclusions and findings that describe other
things that could cause driving problems?

1 would have to review and study that particular study to make a
determination at that point. I’m not familiar with any publications that NTSA has
done in relation to texting and driving.

Let me ask you this: Earlier we talked about the percentage of the accuracy of
these two tests for sobriety?

Yes sir.

And it was based on studies done by NTSA. Right?

Correct, and the particular publication that you showed me that I studied out
of.

This publication represents original research- I think I showed you those
words - indicating that the one-leg stand was twenty-five — I'm sorry — sixty-five
percent accurate. And original research indicated the walk and turn was sixty-eight
percent accurate. You remember that? Right?

Yes sir.
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Do you accept those numbers as authoritative and valid?

Based on the guidelines for the establish, being able to determine, using that
one factor, reinforcing cues, yes.

And you didn’t read that research?

On that particular one, they may have shown parts of it during the class. I
can’t recall if they did or did not do that.

And they may not have shown it?

They may have.

But today, when we talked, you accepted those two numbers as accurate and
reliable and authoritative figures from NTSA without having read the research and
study itself, but just taking NTSA’s conclusions on these pages, didn’t you?

In conjunction with, it was taught by Academy instructors and had been
reviewed by the legal staff at the Academy in order to be put into curriculum for law
enforcement officers to study in this state. Based on that, being taught at our
Criminal Justice Academy, which is our only criminal justice academy here in South
Carolina all officers go to, and that NTSA did the studies, and the Criminal Justice
Academy legal staff and instructors felt comfortéble teaching those, I did accept
those.

Are you saying that your teachers and instructors at your police academy
taught things other than what’s in this manual, things they didn’t agree with NTSA
on?

No, I’m not saying that at all.

So, if the Highway Traffic Safety Administration publishes and makes
conclusions concerning other, generally concerning other sources of dangerous

driving, is that considered authoritative also?
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* Once again I would to look at that publication, Study that publication, .6t be

phr

taught in the Criminal Justice Academy after it’s been reviewed by their legal staff to

determine the applicability of the laws of the state of South Carolina. I have not
reviewed any publication dealing with texting and driving and I’m not familiar with

any.

-Mr. Farnsworth: Judge, permission to allow him to review this publication? "

The Court: The jury will take a short break. Ladies and gentlemen, make
sure you don’t discuss the case or deliberate and dor’t let anybody discuss it in front
of you. I will get you back in here as quickly as possible.

(Whereupon the jury exited‘the courtroom)

¢ "‘".I don’t see how you can lay a foundation) Even if he reviews it w hat does
that giv; you? |

Mzr. Farnsworth: Judge, I’m not sure he-- It doesn’t have to be-- What I can

do is—- I can ask him, several things can cause, similar things can cause poor driving.

So, this is another example of---

The Court: Sure, it can. He’s merely told you he’s not familiar with this

study on texting. So, you don’t get to come and ask him did you know that there’s a

study that shows that everybody who texts and drives is dangerous. He’s already told

you he doesn’t know that. All right. You get to ask him if somebody told him that
texting and driving is dangerous, I’ll give you that. But you can’t ask him about that
specific study when he’s teiling you he doesn’t know the study.

.. -Mg Famsworth: Judge, I think I can show evidence; Judge, based on the

public records exception/’

 The Court: Public records exception? How does he know public records?
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Mr. Farnsworth: Records of public agencies. This is what it says: Records,
reports, statements or data compilation in any form-- I'm sorry. I’m referring to
Section VIII of . In any form of public offices or agencies- which this clearly is, the
National Highway Traffic Safety Administration.

The Court: Did you make sure that the new rule-- Wait a minute.

(dialogue concerning juror’s child needing to be picked up— court in recess)

The Court: .All right. Go ahead.

Mr. Farnsworth: Judge, again, just for the record, I would say the public
records and reports exception for hearsay exceptions, it’s my position-- And what it
says, if I've described it correctly, and I don’t think I have yet.

This is a publication by NTSA, " the National Highway Traffic Safety
Administration entitled distracted driving and it has the NTSA numbers at the bottom
of the page This summarizes statistics and other data compiled by NTSA concerning
the problem .of texting and driving, which is part of our case.

Now, I haven’t put my case up yet, but that’s going to be part of my case. It’s
also part of my-- Maybe not a stretch, but more of a stretch if I was putting
something up from some obscure agency. But this same agency that produced this--
And what it does and I’m trying to put it in, whether the officer knows it or not,
given the fact that texting and driving is more dangerous than drunk driving and I.
have statistics to back it up.

The Court: Do you agree with that?

Not necessarily. I’d have to review that and---

The Court: I’m not asking you that. Do you agree with the report?

No, I don’t agree with the report.
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Mr. Farnsworth: I could ask him a few more questions. I could ask him ifhe
read the report and 1 could show him what NTSA says--- |

The Court: He says he’s not familiar with it. It’s not coming in.

Mr. Farnsworth: Judge, I think it comes in under---

The Court: I appreciate that, but it ain’t coming in. Now, give me the one
he gave me.

‘Mr. Farnsworth: Let me tell you; too, the data that it says. It says that
sending and receiving text messages takes a driver’s eyes off the road for an average
of 4.6 seconds.

The Court: 1 think that’s true. I think that’s true. But you can’t testify to
that. He doesn’t know anything about it. Right?

Mr. Farnsworth: Right.

The Court: And we don’t have anybody here who has_ relied on that to opine
one way or the other. '

Mr. Farnsworth; But the public records exception---

The Court: ’m telling you that I don’t think the public records exception---

Mr. Farnsworth: And another one---

The Court: --- applies to that---

Mr. Farnsworth: And again, hearsay is about There’s another one on line
two self-authentication. Section 55 is about the authenticity énd other foundations
and testifying to it.

The Court: (inaudible)

Mr. Farnsworth:  (inaudible) does not require ‘(clicking noises obscuriflg
statements)

The Court: First time in Greer apparently.
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Mr. Farnsworth: ---is not required with respect to the following---

The Court: Iam a high school graduate.

(laughter)

Mr. Farnsworth: official publications, books, pamphlets or other publications
purporting to be issued by-public-authority.

The Qbuﬂ: NTSAisnota public authority.- Lg,t me hear you.

Mr. Farmnsworth: Hohw‘ caﬁ a pubiic agency not be a public authority?

Mr. Hughes: 1 agree, Judge.

The Court: No, don’t agree with me; tell me what your argument is.

Mr. Hughes: Your Honor, I do not see how a article, which is what he’s
holding up, - T haven’tread - qualifies as self-authenticating under 8-902-5.

The Court: Why?

Mr. Hughes: It is not a-- There’s no basis of showing it’s a pamphlet or

b

publication p(irportedly issued by a public authoﬁﬂ And I don’t think I agree with

you, Judge. 1 dbn’t think this NT.SA’s a'public authority.

Mr. Farnsworth: Judge, I can have him read it.

Mr. Hughes: Well, ....

Mr. Farnsworth: What it does, Judge-- And I know what you’re saying, 1
could have chosen to have someone read it but---

The Court: (off record discussion regarding juror situation with child)

Mr. Farnsworth: I had the option to, if I wanted to, subpoena someone from
NTSA to come down from Washington, DC to admit this in as some record as part
of, is this an official publication of your governmental agency, yes, but that’s not

necessary, Judge, under the two rules that I’ve quoted.
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The Court: Well, two things. That’s not your only option. The other option
would have been if you had someone to render an opinion as to texting vis-é;vis DUI
driving who had relied on that for an example. So, you don’t have to have somebody
out of Washington in order to get that in. All I'm saying is you’ve not shown me
anything yet which convinces me that that should come in when, step one, he doesn’t
know, that witness, anyway, he doesn’t know a darn thing abéut it. |

Mr. Farnsworth: Well, Judge, he also wasn’t familiar \With some of his
training that I reminded him from the same NTSA book what your conclusions were,
and there are percentages and statistics that--- |

The Court: He didn’t object.

Mr. Farnsworth: Well, Judge, if I can present---

The Court: T’l1 let you make an offer of proof.

. M. Farnsworth: Is that a-- I’m not sure how to set it up. I can show a data
compilation of the public agel'lcz.,y Judge.

The Court: A‘.'I’rm not sure that I find NTSA to be a public agency.} I don’t--
I’m not even sure it’s .analogous ‘to a pubiic agency. I think you"ﬂre saying it’s public
by the mere faqt,tl),at,it—’—s—nﬁ%ﬁfivateml;dgn\’_t. know that it’s private, by the way. My
difficulty is'T’ m not cqnsideﬁng NTSA in that light‘.jLet me hear you on that.

Mr. Farnsworth: Well, the way I’m looking at-—-

The Court: Let me hear you on that.

Mr. Hughes: As far as I know, NTSA developed standards to train officers
and---

The Court: For whom?

Mr. Hughes: Law enforcement.

The Court: No, who’d they do that for, just law enforcement?
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Mr. Hughes: That’s my understanding, although I'm no NTSA expert. But
that does not make it a public authority. |

The Court: He didn’t say public authority, he said public entity.

Mr. Hughes: Well, the rule says public authority.

The Court: Aha.

Mr. Farnsworth: It does say public authority, and the other rule talks about
public offices or public agencies. It’s just like when you are doing real estate
transactions and things or real estate in general that’s (inaudible)

The Court: How is NTSA funded, does anybody know?

Mr. Farnsworth: NTSA? By the Department of Transportation. NTSA’s is
under that, the Department of Transportation.

The Court: Is it part of the public transportation?

Mr. Farnsworth: Yes sir. That’s my understanding, which---

The Court: That’s your understanding?

Mr. Hughes: I’ve got a secondary objection.

The Court: Let’s hear it.

Mr. Hughes: I served Mr. Farnsworth with a request for disclosure. I have
not seen this document until today. On that basis I would object to it coming into
evidence.

The Court: Show it to me.

Mr. Farnsworth; He says he didn’t get it; 1 guesé he didn’t. For cross-
examination, I have to present what I have and he has cross-examination. I think I
have to present what I have in my case in chief.

(pause to review document)
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The Court: Okay. He’s asked to use this in his case in chief, But that’s not
what you’re talking about?

Mr. Hughes: I’'m sorry?

Thé Court: The information he’s asked to present in his case in chief, Am I
reading this wrong? It’s evidence in chief. What is evidence in chief?

Mr. Hughes: My understanding is anything material to the defense, and this
could certainly would be that.

The Court: It says intended for use by defendant as evidence in chief. I
assume that should be as evidence in his case in chief. I haven’t heard it phrased,
evidence in chief. Have you‘:7

Mzr. Hughes: 1 have not.

(pause to review)

The Court: At this point in the trial, I’m going to overrule your objection on
that ground as to disclosure.

Mr. Hughes: Section 8 says papers, documents, et cetera, which are material
in said defendant’s defense or intended for use by defense as evidence in its case in
chief.

The Court: Oh. So, I’m reading it now. All right. Now here’s the question:
Rule 5. Rule 5 says grounds....

(conversation between counsel)

The Court: T hate to interrupt you guys, but I've asked for Rule 5. I’ve been
real patient with you guys. You don’t want to see that side of me.

(pause to review)
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The Court: Here’s that phrase again, evidence in chief. Your subpoena, or
your request has added something that’s not in the rule. There’s a phrase in fhere not
contained in the rule itself.

Mzr. Hughes: Which one is that?

The Court: That says in material to the defense. This one just says if it’s in
his possession or control or custody and attempting to use as evidence in chief at. the
trial. Itake that to mean in his case in chief, not to be introduced.

Mr. Hughes: All right.

The Court: Okay. So, on that basis it’s, the objection is overruled. That still
doesn’t get it because of his earlier objection. So, this is the difficulty I’m having and
I’ll be glad to hear you guys on it. I’ve got a witness up there who has said I don’t
know anything about that report, I don’t know if it is a report, and I don’t if NTSA
did a study on that. You present a copy of some pages from wherever that is. [ don’t
know if it’s an article, a paméhlet, or what, and say, yeah, but whether you know
about it or not, here’s one, by the way, I want to put that into evidence.

I don’t see it. Go ahead.

Mr. Farnsworth: What I have, Judge, is it’s by the agency NTSA is a division
of the Transportation Department, which is a public agency and NTSA is a branch of
that. Judge, it’s from the same agency by someone from NTSA, who, as we’ve
talked all day long about how to do these tests, what it involves, the detection of
drunk driving behaviors, drunk people, impaired drivers, what are exceptions what
are some of the things that cause it, and it’s just--- |

The Couft Here’s thev difference I’'m drawing, two of therrk) First and
foremost, he didn’t obj éct. If he had objected, I Woulci ha;/e overruled his objection

because before you asked him, I think before you asked him your first question, he
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identified it and I think his answer, or the gist of his answer, well, it wasn’t that
particﬁlar book, it was one just like it or something to that effect. He identified that
he studied from that, he subscribes to that. It’s taught at the Academy. He believes in
it. I think he might have said at some point he believes in NTSA.

But all of this context was the guideline book, or whatever that book is, the
NTSA book to which you were referring. At the same time he said I don’t know
anything about this one here. I don’t know anything about it. I don’t even know that
they did such a study.

Mr. Farnsworth: Yes, Judge. My points are that there were a number of
things omitted from his training and I have to show it.

The Court: Oh, I totally agree. But he didn’t say I’ve never seen this book
before, we don’t use that book at the Academy. He said, yeah, that’s the book.

Mr. Farnsworth: One thing that he said, too, Judge, that would make a
difference and that was he updated his DUI detection training online recently. I'm
sure that had something about texting and driving.

The Court: He says it didn’t.

Mr. Farnsworth: But he couldn’t remember what was in his report, so we can’t
go by whether he remembers. And my case---

The Court: In that case, you can ask him about would that refresh his
memory. If that doesn’t refreéh his memory, that’s a done deal.

Mr. Farnsworth: We’ve got something that identifies, Judge, a whole manual.
And he took it back and went over it and we’re referring to the manual that he said
he relied upon. He also said, Judge, he admits that NTSA is authoritative.

The Court: Admits what?

Mr. Farnsworth: Admits that NTSA is authoritative.
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The Court: 1don’t doubt that.

Mr. Farnsworth: So, ---

The Court: The question isn’t whether NTSA is a good thing.

Mr. Farnsworth: No, no. Because I don’t agree with a lot of what the book
says.

The Court: Nor do L.

Mr. Farnsworth: But they’re relying on it, they are trained on it. And NTSA
has some more current information right on the website that says here’s something

that’s worse than---

The Court: Suré. The problem is, though. is it isn’t based on his testimony, -

his training that he had/?ﬂ?'ﬁroﬁe'r; is -ﬁow does th1s witness be the conduit.

Mzr. Farnsworth: One thmgﬂ}odge we don t know whether his tralnmg
included this. So,I can’t say that. Let’s say that he was trained on it. Then he---

The Court: Let’s say ;chat he was trained on it. You would have to first
impeach him as to that. I don’t know how you’re going to get that stew together to
impeach him as to that issue. But even if you, if you did, what he’s saying is, I don’t
know. Ididn’t even know that they did a study or tested in that area.

Mr. Farnsworth: Right.

The Court: This witness doesn’t get that document in.

Mr. Farnsworth: Right. And the rules that I have here talk about not having
to have extrinsic evidence to put in a document sﬁch as this. There are two different
ways. One is exception to hearsay So, I don’t need to have -someone hereto
substantiate it, like medical records that are provided. Tdon’t noed the public
agency, if it’s a public agency. Or again, like-—-

The Court: Here’s what I’'m saying.
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Mzr. Farnsworth: But I don’t need---

The Court: Here’s what I’'m saying.: Say all that’s true and he tells yéu, I
don’t anything what you’re talking about. And you say, Ah, but I’ve got one that
says no. Okay, do that. You read this; now he’s read it. So you say, therefore, since
he’s read this, it goes into evidence and I’m saying no, it doesn’t.

Mr. Farnsworth: Well, I think I could---

The Court: He’s not saying-- He’s not even saying NTSA didn’t do that.
He’s not saying NTSA didn’t do a study. He’s not saying there is no such study.
He’s not saying they got their study wrong. He’s saying I don’t know what the heck
you’re talking about.

Mr. Farnsworth: One other thing, too, Judge. In 11i§ testimony he talks abdu@
the(difference between texting driving and DUI dri.viﬁlg. And he gives an opinion
saying that it was different, somehow it’s different. | ‘ |

The (Sourt: And 1 tﬁéﬁght you did an awfully good job of burning him a new
one on that.

. Mr. Farnsworth: But this is a---
The Court: That’s a legal term. |
Mr. Farnsworth: But this is a time for the opportunity to address tha -

The Court: I think you’ve already addressed it. I think it’s good information

T

for you in there. Idon’t deny tHat. It ain’t coming in through that witnelﬂ'sg.m"v,;.'

Mr. Farnsworth: Judge, for fhe record, can I read this second sentence for the
record so---

The Court: Didn’t I tell you I would let you do an offer of proof?

Mr. Farnsworth: I can do it.

The Court: What?
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Mr. Farnsworth: Yes sir.

The Court: I'm not kidding you.

Mr. Farnsworth: Okay.

The Court: Get on up here. You’re still under oath Any objection?
Mr. Hughes: None.

Mr. Farnsworth: Thank you, Judge.

CROSS EXAMINATION BY MR. FARNSWORTH OUT OF PRESENCE OF JURY:

Q

Officer, can you identify this publication, this document that I’m handing
you?

Yes. It says Blueprint for Ending Distracted Driving.

And at the bottom what agency does it say? What group is this under? On the
bottom in the right hand corner.

It says NTSA.

And in the bottom left hand corner, what does that say?

U. S. Department of Transportation, National Highway Safety
Administration.

So, does that seem to you to be the same NTSA group that puts together your
driving while impaired and DUI detection manual? |

It would appear so.

Let’s turn to the inside of this document, page 5. If you éan read the first
sentence in paragfaph 3, page 5.

Study-- Just what’s underlined or the paragraph?

The paragraph.

Studies show that texting simultaneously involves manual, physical and
mental distraction as among the worst of all driving distractions. Observational
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And the second video we saw, on the video, where you offered him the breath
test, I guess it was the second location you went to?

Correct.

And you offered him the second machine to try and he refused, his demeanor
was just sitting there and he didn’t show any display of emotion, did he?

I would not say that.

What in your opinion would be what was shown?

To me he was profusely sweating While he was there. It appeared like he
couldn’t sit still at some points, moving forward or backwards. When I took the
handcuffs off he had to wipe his perspiration off as well. He still smelled of alcohol.

And again, you didn’t mention a smell of alcohol, a strong smell of alcohol in |
any of your reports, did you?

I did not.

You didn’t mention it on the video we saw?

No.

Either video?

No.

You said you weren’t familiar with the anxiety condition. Did you know that
anxiety may cause profuse sweating under certain conditions?

I’m not aware if it can or if it can’t.

I want to ask-you a couple more questions about texting and driving. Would
you agree that texting and driving can be as dahgerous or more dangerous than drunk
driving?

I couldn’t say whether it could or could not be more or less dangerous. The

collisions that I’'ve worked, the fatalities that I’ve worked where people have been
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killed, none of them have been involving anyone with texting, but there have been
many where people were driving under the influence.

Are you aware of the recent article in the Greenville News last week that
discussed this issue?

No, I’'m not.

You’ve been a law enforcement officer for-- How many years have you been
doing this?

It will be eighteen years on November 30.

Eighteen years in law enforcement and you’re now not familiar with the
current issues of dangerous information about texting and driving, how dangerous it
can be?»

I haven’t received any training on texting and driving.

But you have acknowledged a handful of, as you said, a handful of people
you’ve stopped on DUI suspicion turned out to be texting instead?

Correct. There were approximately about five that I can recall.

Was that during those nine years where you had eight cases?

It was during my career as a law enforcement officer. I couldn’t say if it was
prior to the nine years before his arrest, if any of them occurred after his arrest or not.
And those are approximate numbers again.

Thank you. Are you aware of the incentives you receive for making arrests
for DUI?

I don’t receive any incentives for making arrests for DUIL.

Are you aware of your police department urging incentives or rewards or

promotions for arrests for DUI?
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Mr. Hughes: Four exhibits. | )

The Court: One is the photo, two is the video, three is the Datamastér video,
and four is the breath test report. Is that your understanding?

Mr. Hughes: Yes sir.

Mr. Farnsworth: Yes sir.

The Court: All right. (addressing clerk) Take the exhibits to them and téll
them to begin deliberations.

(Whereupon jury deliberations began at 5:30 p.m.)

Gentlemen, both of you, you really did a good job.

Mr. Farnsworth: Thank you.

Mr. Hughes: Thank you.

(Court in recess)

(Court in session 5:37 p.m. — jury in courtroom)

The Court: Reading Back the transcript, which we’ll be glad to do. The
problem is that’s not actually in evidence. The video you can see it. I don’t want
y’all to have a discussion because we’re all in here. She’s gonna roll that back.
Y’all need both pages?

(Whereupon jury exited courtroom)

. Clerk: We’ve got a light on.

The.Court: Mr. Farnsworth and Mr. Hughes, we had a question, which wasto -

~ see the easel. It wasn’t in evidence, so I didn’t send it back, they came out there.
" Now we have a question, which I suspect is they want to see the video now.

: Anything before I bring them in? If it’s a question, make sure it’s reduced to wriﬁng.

_Mr. Farnsworth: No sir.

Mr. Hughes: No sir.
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The Court: Bring them in.

(Whereupon the jury entered the courtroom at 5:43 p-m.)

All right. Let the record reflect that the jury is in, as well as counsel for the
City and counsel for the defendant, as well as the defendant. The jury has asked to
see the video starting at the traffic stop. All right. Can we cue it up in less than two
hours?

(laughter)

What we’re gonna do, you can see this as many times as you’d like, but there
are some parts on this that are not part of this trial, part of this case, and have nothing
to do with the defendant’s guilt or innocence. As a result, you’re not gonna see that
or hear anything about that. Ihave a way of doing that remotely. Otherwise, I would
Just send it back there with you guys and say have at it. However, rather than have
you running back and forth, if there’s a point that you need to see again, tell us and
we’ll re do it. Now, if there is a point where you just need to huddle I°1 just kick
everybody out and you guys huddle and we’ll get you back in. Fair enough?

But we’ll do it to accommodate you and, again, you can see it as many times
as you like, provided they can make it work

(Whereupon the video was played for the jury)

If you need to see the video again, let me know.

(Whereupon jury exited the courtroom and deliberations resumed at 6:05 p.m.)

(Jury returns to courtroom 6:16 p.m.)

The Court: Let the récord reflect that the jury is present, along with the
counsel for the City as well as the counsel for the defendant, and defendant, as well.

Mr. Foreman, I understand you have reached a_verdict?

Jury Foreman: We have, Your Honor.
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The Court: Will you hand it to the bailiff, please. Ladies and gentlemen, is

this a unanimous verdict?

The Court: Mr. Foreman, would you please rise? Will you please stand, sir?
(Whereupon jury foreman stands)

As to the sole charge of driving under the influence, how does the jury find?
Jury Foreman: The jury found guilty.’

The Court: All right. Thank you. Ladies and gentlemen, thank you very

much for your service (buzzing-inaudible) You are excused. Thank you for your

service.

(Whereupon the jury exited the courtroom)

Anything from the City?

Mr. Hughes: No sir.

The Court: Mr. Farnsworth, anything?

Mr. Farnsworth: Your Honor, we would renew our motions we made earlier.
The Court: Say again.

Mr. Farnsworth: We first renew our motions that we had earlier that you

ruled on. As far as sentencing, Judge, Michael, as you heard today, is gainfully
employed. He’s a new dad of a one-year old daughter, single dad. He shares

custody of his daughter. How long’d you stay in jail?

Mr. Schulz: I’m not sure.
Mr. Farnsworth: When’d you get out?
Mr. Schulz; Three or four o’clock the next day.

Mr. Farnsworth: Three or four o’clock the next afternoon. So, this was about

dark, in April. So, we’re not sure exactly how long that was.

‘The Court: 9:30 it was, or thereabouts? Is that right, Officer?
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UNDER THE LEADERSHIP OF SECRETARY RAY LAHOOD, THE
U.S. DEPARTMENT OF TRANSPORTATION LAUNCHED A NATIONAL
CAMPAIGN IN 2002 TO END THE DANGEROUS PRACTICE OF
DISTRACTED DRIVING. WHILE THESE EFFORTS HAVE BOOSTED
PUBLIC ATTENTION TO THE PROEBLEM AND BUILT MOMENTLM
FOR ACTION IN COMMUNITIES AROCUND THE COUNTRY, SERI—
OUS BEHAVIORAL AND TECHNOLOGICAL CHALLENGES REMAIN.
ADDRESSING THESE ISSUES WILL REQUIRE THE FULL COMMIT—
MENT AND PERSISTENCE OF MANY STAKEHOLDERS.

THE BLUEPRINT FOR

ENDING DISTRACTED DRIVING
lays out a plan for building on the progress
we’'ve made to date—and arms safety
partners, advocates, and the |

Nation’s future leaders with clear,

forward-thinking strategies.
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With more than 300 million wireless subscriptions in America -
today—and a growing number of devices and services designed
to keep people constantly connected—technology is playing an
increasing role in enhancing our quality of life. Yer using these
technologies while you're behind the wheel can have devastating
consequences.

The U.S. Deparement of Transportation’s National Highway
Traffic Safety Adminiscration (NHTSA) estimares that there are
at least 3,000 deaths annually from distraction-affected crashes—
crashes in which drivers lost focus on the safe control of their
vehicles due to manual, visual, or cognitive distraction.!

Studies show that texting 31mu1taneously involves manual, visual,

_andn men tal dlstractxon and 1s 2 among o the worst of all driver dis-

tractions. Observational surveys show that more than 100,000
drivers are texting at any given daylight moment, and more than
600,000 drivers are holding phones to their ears while driving.2

! www.nhisa.gov/Abours NHTSA/Press+ Releases/2012/U.S .+ Transportation+
Sectetary+ LaHood+Announces+Lowest + Level + Of+ Annual+ Traffic+ Fatalities+
In+More+Than+Six+Decades

2 www-nrd.nhtsa.dot.gov/Pubs/811517.pdf




g ’,;'Young Dﬂvers Are at Greatest Rlsk

While &lstmcted driving can take on many forms and aﬁects all e
road users; young dnvcrs are at pax:mcular 11sk =

)4 A nanonally represcnramve survey of. dlStraCth drmng attitudes
~ and behavior published in 2011 shows that a young driver is
- most likely to have been involved in a crash or near-crash.

k’? Drivers undér 25 are two to three times more hkely than older
. drivers to send text messages or e-mails while driving,

4 While almost all drivers believe that sending text messages
- while driving is very unsafe, young passengers are much less
likely than older passengers to speak up if the driver is texting
*"behind thewheel.

SENPING OR RECEIVING A TEXT TAKES A
PRIVER'S EYES FROM THE ROAD FOR AN
AVERAGE OF 4.6 SECONPS, THE ERUIVALENT —
AT 55 MPH — OF PRIVING THE LENGTH OF AN
ENTIRE FOOTEALL FIELD, BLIND- (VTTI)




Figiire 4. Crash or Near-Crash Involvement as a Driver in
the Past Year, by Sex and Age {Percentage) '

Have you been involved in a crash or near-crash as a driver in the
| past year? ‘ :
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Figure 2. Sending Text Messages or E-mails While Driving,
by Sex and Age (Percentage Ever)
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. As a Passenger, How Likely Are You to Say

3
Something if Your Driver Is Talking on a Handheld

Figure

by Sex and Age {Percentage
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2 OUT OF 70 PRIVERS
SUPPORT LAWS THAT BAN TEXTING-
(NHTSA, NATIONAL DISTRACTED DRIVING

TELEPHONE SURVEY, 2011)

electronic devices on the job when the devices could interfere
with safety-related duties.

¥ The Federal Aviadon Administration has advised air cartiers to
create and enforce policies that limit distractions in the cockpit
and keep pilots focused on transporting passengers safely.

¥ In February 2012, NHTSA proposed voluntary guidelines

for vehicle manufacturers to discourage the introduction of
- excessively distracting devices thatare integrated into vehi-
cles. NHTSA expects to finalize these Phase 1 Distraction
- Guidelines during 2012. '




Research & Development
4 In 2011, NHTSA piloted high-visibility enforcement programs

in Hartford, Connecticut, and Syracuse, New York. The pilot
projects, which promoted the message “Phone in One Hand,
Ticket in the Other,” showed that increased law enforcement
efforts combined with targeted media can ger distracred drivers
to pur down their cell phones and focus on the road.4

4 1n 2010, NHTSA conducted a representative phone survey on
distracred driving attitudes and behavior. More than half of the
respondents indicated that they believe using a cell phone and/
or sending a text message-or e-mail makes no difference in their
own driving performance—yet as passengers, 90 percent said
they would feel very unsafe if their drivers were talking on a
hand-held cell phone, texting, or e-mailing. These findings are
consistent with other research showing thar despite well-publi-
cized dangers of distracted driving, many Americans choose to
use cell phones while driving.

4 NHTSA is currently analyzing data from a naruralistic driv-
ing study designed ro examine differences between hand-held,
hands-free, and integrated hands-free cell phone use. The find-
ings are expected to be completed by the end of 2012.

1 www.nhtsa.gov/Abour+ NHTSA/ Press+Releases/2011/New+Research+Shows+
Enforcement+Cutst Distracted+Driving
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AddressTechnology

4 Following up on the proposed Phase 1 Distraction Guidelines
for devices integrated into vehiclés, NHTSA is considering
Phase 2 guidelines to address portable deyices zot built into the
vehicle, including afrermarket GPS navigation systems, smart
phones, electronic tablets and pads, and other mobile commu-
nications devices.

4 Phase 3 guidelines may address voice-activated controls to fur-
2
ther minimize distraction in factory-installed aftermarket and
portable devices.

4 NHTSA is also looking at advanced crash warning and driver
monitoring technologies to help avoid crashes caused by
distraction.

Science

¥ A solid scientific understanding of distracted driving is neces-
sary to guide further-policy and technology development.

¥ Better methods are needed to confirm the role of distraction
in crashes. Accurate and consistent crash reports are essen-
tial and require widespread adoption of model reporting




protocols NeW techmques are needed 10 ass1st <
mgators in 1df:nufymg when chstractxons were prese
time ofthecrash. -~ {

% More stud1es are needed e deterrmnc whlchrypcs of chstrac——, b a s
tions—and under which circamstances—create che greatest ‘
crash risk. Experimental research, naturalistic dnvmg studies,
- and crash data analyses are needed to answer key questions
~ and provide support for laws, regulatlons, and investment
- in technology.

A TEEN DRIVER IS MORE LIKELY THAN
THOSE IN OTHER AGE GROUPS TO BE INVOLVED
IN A FATAL CRASH WHERE PISTRACTION I5
REPORTED. IN 2002, 16 PERCENT OF TEEN
DRIVERS INVOLVED IN FATAL
CRASHES WERE REFPORTED TO HAVE
BEEN PISTRACTED- (NHTSA)

Better Edu-cateYou‘ng Drivers

4 NHTSA is Workmg wrth the American Driver and Trafthc
Safery Education Association to update its driver education
model curriculum to include the latest information on driver
distraction. The curriculum, designed to educate young novice
drivers with the latest teaching techniques and techno]ogy, is
widely used in many States.

4 In April 2012, DOT announced the Distracted Driving Design
Challenge to encourage high school students to spread the word
about distracted driving by designing a creative icon that can be
shared on Facebook, Twitter, Tumblr, and other social networks.




‘Getting Involved

" "While progress has been made

in the fight 6 end dmtracccd

driving, there is much 1 more

to do to'end this dangerous

practice. It’s clear the problem

is complex—and the solutions

require parents, teens, educa-

tors, employers, industry; and

government to get involved.

Still, the first line of defense against this risky behavior must be personal
responsibility by all drivers to put their wireless devices away and keep their
focus on the road.

Responsibility

4 All drivers need ro undersrand the risks of distracted driving, recognize
their own inability to safely multi-task while behind the wheel, and make
the right decisions. -

4 Friends and family members need to use their influence to steer others
toward responsible driving behaviors. S‘pcaking up could save a life.

4 Every driver should visit Distraction.gov and take the pledge to drive
distraction-free.

Advocacy

4 Dolicies are effective at guiding driver behavior—but they dont happcn
without advocacy. State laws, local ordinances, workplace policies, and
organizational resolutions that address the dangers of distracted driv-
ing communicate concern about the risks and mtolcrance for dangerous .
behavior.

4 Employers, teachers, parents, teens and community groups looking to
raise awareness can visit Distraction.gov for specific suggestions and tools
" they need o helpend distracted driving in communities nationwide.
4 Parents, teachers, and youth leaders can educate teens and help establish
rules for responsible driving. Teens are especially at risk for distracted driv-
- ing, They are more frequently involved in crashes involving cell phone use,
they overestimate their abiliry o muln task, and t:hey underesmmate thc
comequenccs ‘ ' -

'
.




DISTRACTION—AFFECTED CRASHES ARE
PREVENTABLE. DISTRACTED DRIVING
DOES NOT JUST HAPPEN — IT I5 A CHOICE-
WORKING TOGETHER, WE CAN ALL HELP
REDUCE DRIVER DISTRACTION, SAVE LIVES,
AND PREVENT INJLIRIES.
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