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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND IN THE COURT OF COMMON PLEAS

03-CP-40-5340
Hammid Demmirio, #1 15800,

Applicant,
CONDITIONAL ORDER OF DISMISSAL
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\2
State of South Carolina,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

This matter comes before this Court by way of an application for post-conviction relief filed
NovemberAS, 2003. Respondent made its initial return on June $, 2004 and its amended return and
motion to dismiss on J anuary 24, 2006.

L. PROCEDURAL HISTORY

The records before this Court reflect that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Richland County Clerk
of Court. The Applicant was indicted at the ] 987 term of the Richland County Grand Jury for armed
robbery (87-GS-40-3393) and murder (87-GS-40-3394). He was represented by Jon Popowski and
Joy Goodwin, Esquire. On July 18, 1988, the Applicant pled guilty as indicted. He was. senténced
by the Honorable Ralph King Anderson to confinement for his lifetime without parole. The
Applicant did not appeal his conviction or sentence.

Before this Court are the records of the Richland County Clerk of Court regarding the subject

conviction; Applicant's records from the South Carolina Department of Corrections; Applicant's




Application for Post-Conviction Relief dated November 3,2003, Respondent's Return to same and
Respondent’s Amended Return and Motion to Dismiss.
In his Application, Applicant alleges that he is being held in custody unlawfully for the
following reasons: B~ QU A 75 4
1. Court lacked subject matter jurisdiction.
II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

Applicant claimed that the trial court lacked subject matter jurisdiction due to defects in his

indictment. Defects in the indictment do not affect subject matter jurisdiction. See State v. Gentry,

363 S..C. 93, 610 S.E.2d 494 (2005); U.S. v. Cotton, 535 U.S. 625, 122 S.Ct. 1781 (2002). The
indictment is a notice document, and any challenges to its sufficiency must be made in accordance
with S.C. Code Ann. § 17-19-90 (2003). See also S.C. Code § 17-19-20 (2003}

jurisdiction is the power of a court to hear a particular class of cases, and it has nothing to do with

the indictment document. See Gentry, 610 S.E.2d 494; Dove v. Gold Kist, Inc., 314 S.C. 235,442

S.E.2d 598 (1994).

In post-conviction relief, an Applicant wishing to raise challqnges to the sufficiency of an
indictment must do so in the context of ineffective assistance of counsel, basically alleging that his
trial counsel failed to properly move to quash the indictment in accordance with S.C. Code Ann. §
17-19-90 (2003). A claim of this nature is subject to the procedural bars in the Uniform Post-
Conviction Procedure Act — notably the statute of limitations and successiveness. See S.C. Code §§

17-27-45 and -90 (2003).

An Applicant may still chéllenge the subject matter jurisdiction of the trial court, and such a
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claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E.2d 846

(2001), overruled in part by Gmt,’ 610 S.E.2d 494. However, “[c]ircuit courts obviously have
subject matter jurisdiction to try criminal matters.” Gentry, 610 S.E.2d 494; See also S.C. Const.
Art. V, § 7. Thus, Applicant must present evidence that his case is of some class over which the
circuit court does not have the authority to preside. Applicant’s conviction involved a criminal
charge in General Sessions Court. Thus, the circuit court had subject matter jurisdiction,

This Court finds, further, that since Applicant’s sole allegation is one that should be raised as
ineffective assistance of counsel, this Application for Post-Conviction Relief should be summarily
dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction Procedure
Act. S.C. Code Ann. § 17-27-10 to 160 (2003). S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year

after the entry of a judgment of conviction or within one year after the sending of the

remittitur to the lower court from an appeal or the filing of the final decision upon an

appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant pled guilty to the offenses he challenges in this Application on July 18, 1988. The
Applicant was therefore required to file his application before July 18, 1989. This Applicatipn was
filed on November 3, 2003 which was over ten (10) years beyond the time that the statutory filing
period had expired.

Further, this Court finds that the Applicant has filed this application nearly 14 years after he
was convicted. The doctrine of laches ba;rs the Applicant from raising these allegations in a pést-

conviction relief application. Absent some explanation or justification for the delay in seeking post-




conviction relief, laches will prevent an Applicant from seeking collateral review of his conviction,
especially where the delay affects the availability of evidence to refute the applicant's claims.

McElrath v. State, 276 S.C. 282,277 S.E.2d 890 (1981); Honevcutt v. Ward, 612 F.2d 36 (2nd Cir.

1979). Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 (2002). The Applicant has given no

reason or explanation for the delay. ' BOCK QU e 75 )

To ensure finality of litigation, our courts require reasonable diligence in pursuing collateral
relief. This requirement "guards the state's legitimate expectation that it will not be called upon
without due cause, to defend the integrity of convictions that occurred many years ago, where records
and witnesses are no longer available." McElrath, 276 S.C. at 283. Rule 9(a) of the Federal Habeas
Corpus Act recognizes the doctrine of laches. The Rule states in pertinent part:

- A petition may be dismissed if it appears that the state of which the Respondent is an
officer has been prejudiced in its ability to respond to the Petition by delay in its
filing unless the Petitioner shows that it is based on grounds of which he could not

have had knowledge by the exercise of reasonable diligence before the circumstances
prejudicial to the state occurred.

Furthermore the South Carolina legislature has recognized this problem and instituted a one
year statute of limitations. See S.C. Code Ann.§17-27-45(a).

The Applicant's delay has greatly brej udiced the Respondent. A transcript of the Applicant's
guilty plea is now unavailable. Ifthe Applicant had sought post-conviction relief within a reasonable
time after his plea, neither of these problems would exist. Therefore, the Court should summarily
dismiss the Application based on the Applicant's lack of diligence in processing his claim for relief,

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638




(1994). In addition, S.C. Code Ann. §17-27-70(c) (1985) authorizes the Coux_'t to "grant a motion
by either party for summary disposition of [an] application when it appears from the pleadings ...
that there is no genuine issue of material fact and the moving party is entitled to Jjudgment as a
matter of law." Therefore, this Court finds that the application for post-conviction relief is
summarily dismissed for failure to file within the time mandated by statute and for being
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Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application

successive.

with prejudice unless the Applicant provides specific reasons, factual or legal, why the
Application should not be dismissed in its entirety. The Applicant is granted twenty (20) days
from the date of service of this Order upon him to show why this Order should not become final.
The Applicant shall file any reasons he may have with the Richland County Clerk of Court and
shall serve opposing counsel at the following address:

Office of the Attorney General

Attn: Robert L. Brown, Esquire

P.O. Box 11549
Columbia, South Carolina 29211

AND IT IS SO ORDERED this ;-é day of fgﬁa , 2006.

J. ,
Administrative Judge
Fifth Judicial Circuit

/T.Q /ﬂ;" , South Carolina.
O




