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STATE OF SOUTH CAROLINA
COUNTY OF YORK

IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

John P Cousar III, #316748, 2014-CP-46-3485
Applicant,
V. CONDITIONAL ORDER OF DISMISSAL

State of South Carolina,

)
)
)
)
)
)
)
)
)
)
)
)
Respondent. )
)

This matter comes before this Court by way of an application for post-conviction relief filed

O@t;ber 21, 2014. The Respondent made its return and motion to dismiss on

L, ronke 5”/20)/

Procedural History

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the York County Clerk of Court. Applicant was indicted at the
March 2006, term of the York County Grand Jury for Armed Robbery (2006GS-46-081 0), Assault
and Battery of a High and Aggravated Nature (2006-GS-46-0811), Possession of a Weapon During
the Commission of Violent Crime (2006-GS-46-0813), and Criminal Conspiracy (2006-GS-46-
0814). Leah B. Moody, Esquire, represented the Applicant. On July 27, 2006, Applicant pled guilty
as indicted. The Honorlable John C. Hayes, I1I, concurrently sentenced him to twenty-five (25) years
for Armed Robbery, ten (10) years for Assault and Battery of a High and Aggravated Nature, five (5)
years for Possession of a Weapon During the Commission of Violent Crime, and five (5) years for

Criminal Conspiracy.
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A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. A

brief was filed on the Applicant's behalf pursuant to Anders v. California, 386 U.S. 738 (1967). The

South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v. Cousar, Op.

No. 2008-UP-420 (S.C. Ct. App. filed July 15, 2008). The Remittitur was sent on August 7, 2008.
2008-CP-46-4271

The Applicant filed his first application for post-conviction relief on October 29, 2008. The
Applicant raised the following issues in his first application:

1. Ineffective assistance of counsel: and

2. Involuntary Guilty Plea.
An evidentiary hearing was convened on August 4, 2009. The Applicant was presented and
represented by Matthew R. Niemiec, Esquire. The Honorable Lee S. Alford, denied and dismissed
the Applicant’s application with prejudice by Order dated October 28, 2009.

A timely Notice of Appeal was filed and an appeal was perfected. The South Carolina
Supreme Court denied the Applicant’s petition by Order dated February 7,2008. The Remittitur was
issued on February 26, 2008.

In his current Application, the Applicant alleged he is being held in custody unlawfully for
the following reasons:

1. “The Applicant was denied his sixth and fourteenth amendment right to effective assistance
of appellate counsel, where the post-conviction counsel failed to amend the applicant’s pro-se post-
conviction relief application to include all grounds in the present application.”

a. “I would aver that the applicant plea of guilty was not freely, knowingly, voluntarily,
and intelligently made, thus violating the Applicant’s rights under the S.C. Const.
Art. I § 3 and under the 14™ Amendment to the United States Constitution.”

b. “I would aver that the Circuit Court of York County Lacked Subject Matter
Jurisdiction on the charges of Armed Robbery, Assault and Battery of a High and

Aggravated Nature, Possession of a Weapon during the Commission of a Violent
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Crime, Criminal Conspiracy, thus violating the Applicant’s rights under the S.C.
Const. Art. I § 3 and under the 14" Amendment to the United States Constitution.”

c. “I'would aver that the Circuit Court of York County lacked Competent Jurisdiction to
entertain the applicant’s case and sentence him, thus violating the Applicant’s rights
under the S.C. Const. Art. I § 3 and under the 14™ Amendment to the United States
Constitution.”

d. “T would aver that the Circuit Court of York County lacked original jurisdiction to
entertain the Applicant’s case and sentence him, thus violating the Applicant’s rights
under the S.C. Const. Art. I § 3 and under the 14™ Amendment to the United States
Constitution.”

e. “I would aver that the applicant received ineffective assistance of trial counsel, this
violating the Applicant’s rights under the S.C. Const. Art. I § 3 and under the 14"
Amendment to the United States Constitution.”

f. “I would aver that the applicant received ineffective assistance of Appellate court
counsel, violating the Applicant’s rights under the S.C. Const. Art. I § 3 and under
the 14™ Amendment to the United States Constitution.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to his prior application for post-convictionrelief. S.C. Code Ann.
§17-27-90 provides that:

All grounds for relief available to an application under this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted in
the conviction or sentence or in any other proceeding Applicant has
taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Successive applications are disfavored and the burden is on Applicant to establish that any
new ground raised in a subsequent application could not have been raised by him in a previous

application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Aice v. State, 305 S.C. 448, 409

S.E.2d 392 (1991); Arnold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 (1992).
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This Court finds that the current allegations were or could have been raised in the
. proceedings based on Applicant's prior application for post-conviction relief and thus the current
application is successive and barred under S.C. Code § 17-27-90. Applicant has failed to establish
sufficient reason why he could not have raised his current allegations in his previous application for
post-conviction relief; therefore, he has failed to meet the burden imposed upon him. Land v. State,

274'5.C. 243,262 S.E.2d 735 (1980); Aice v. State, 409 S.E.2d 392 (1991); Arnold v. State/Plath v.

State, 420 S.E.2d 834 (1992).

This Court additionally finds that this Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction
Procedure Act. §.C. Code Ann. § 17-27-10to-160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgement of conviction or within
one year after the sending of the remittitur to the lower court from an
appeal or the filing of the final decision upon an appeal, whichever is
later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the offense(s) he challenges in this Application on July 27, 2006. The
Remittitur after the Applicant’s unsuccessful appeal was issued on August 7, 2008. Therefore, the
Applicant was required to file his application by August 8, 2009. This Application was filed on
October 21, 2014, which was well after the statutory filing period had expired.

This Court summarily dismisses the current Application because the circuit court had
jurisdiction to decide the Applicant’s case. In his Application, the Applicant has claimed subject

matter jurisdiction violations.
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An Applicant may challenge the subject matter jurisdiction of the trial court, and such a claim

is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E.2d 846 (2001),

overruled in part by Gentry, supra. However, “[c]ircuit courts obviously have subject matter
Jurisdiction to try criminal matters.” Gentry, supra, 610 S.E.2d at 499; See also S.C. Const. Art. V, §
7. Thus, the Applicant must present evidence that his case is of some class over which the circuit
court does not have the authority to preside. The Applicant’s conviction involved a criminal charge
in General Sessions Court. Thus, the circuit court had subject matter jurisdiction.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). Inaddition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings ... that
there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of

law." Therefore, this Court finds that the application for post-conviction relief is summarily
dismissed for failure to file within the time mandated by statute and for being successive.
CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with
prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should
not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of
this Order upon him to show why this Order should not become final. The Applicant shall file any
reasons he may have with the York County Clerk of Court and shall serve opposing counsel at the
following address:

Office of the Attorney General
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The Respondent denies each allegation that is not expressly admitted, qualified or

explained.
VIL
WHEREFORE, Respondent moves to summarily dismiss the application because it is
successive to the Applicant’s prior PCR action and was filed after the statute of limitations had
expired.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

J. RUTLEDGE JOHNSON
Assistant Attorney General

P.O. Box 11549
Columbia, SC 292p1

By: ;
Attorfeys {fortheRespendents
(7

lumbia,South Carolina
,2014
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APILICANT (oD SHOW ZAT HES MILICATEEN IS NoT SYQESSIVE AWDHAD 0 DERAD
oN PraTED CoNSEL FOR R0S7 Cowic7roy PEEF To FILE ANDSECURE A AATCAZY oA ry iy
REHALF FoR, REIZEF. THAT AWLICATE REsPoNDED BY LET7ER 70 ATROINTED CoufiSEL JORNSON K0
WITHOUT RESPNBE 70 NEEDING TssuéS RATsED FORHEARTING, ONDER THE Gruzobtimtss oF 4ToRAEY

CLTENT CORRESPONDENEE RULE 4 /3A |1 ABA T NEVER GOT RESPONSEAND HAVE EXDEME ofsucy!
CORRESPONDENCE AND WHEN APPLICANT o7 75 SUCH HEMRINGY, MR, MKTTHEW R NIEMZ6Z HAD

REEV APoxA/7ED AND DID No7” ADEQUATELY PATSE AND PRESERVE TSSuE OF RIAL HeRUG VOR
ADEQUATELY AGRUE 7HosE PRESENTED, THE ARLICWT 7iRauak DuE DZUT 6 EncE AIRSUED LEGAL
ASICRNCE 75 HIM LI HES Mo LZnrred ARTLTTY 75 (WDERSPNS, SEARCH, AVD PRESEXT
WAFTER QzSeovened FVIDEVCE *STINCE GV I CT-LoN AND PoST CavV.re 7zav RELLEF HARTAG,
THAT ARLLLANT Hos SKowd AlpW GRANO Coulp NoT tUVE BESV RAZSED A7 MEVIouS ARLICAT
ToN Beowse ™ Apyem, DSCVERED Evrpevee” IWAS DiscovERED FAouaH FALSE 7Rue BILL Iv 0z 7~
T, ANiD CokT CALEWBAR OF MARCH (b, da0b VALTIPATES Mo SuCH GEVERAL SESSTaNS oN7HE
+ CALBYIOAR DATE, AND SLHEDyLED WEARTAG o pRK Couiry FRom ADMINZSTRATIVE CoURT OF
SoutH CARolzwa SETS FoRTH AU G EVERAL SEssTon FoR ALL Coonvrres AVD CIRCuz7s AND —

WHATEVER THRoGY “AFTEROIS/vEN Evrpems Yop MNEW DISCVERED BYIDENCE” 7HESE A7
PUSH PAST SULCESSZVE APLTCATION AND MEETS NEwW GrRND Fol BT DEW 70ARY HEARING

THEE NEW GROVNBS AND “ AFTER OISLQVEED EVIDENSE “AUEGATENS AN FACTS oMLY SRENGT-
NS MO Su PRRTS THAT APPICANT Coulh ONLY DEPEVD QW THE ERRRGTIvENSS AND [EGAL REFRESEV 73—
TEN, AND Thipr NEW GROVAD - Oof, GUEDATVES (OF SUCCESSIVE AR)TLATIoNS MEETS 74/ BIRDEN
O IWDV.SHTE 274 SC.2u3, 263 SE. 34 726 (199).. MPLIOWT HAS Moveo s —

SUFFEIAT Reasw ' U NEw GRS FoR RELTEF (JERE MoT' RAZSED R o7 fHofERIY
NATSED ZH REUZus AppLycazaons s

APZAVT HAS NEET 7HE GROWBS oF BEPon DEVTS ARGUEMENT OF 5 — ANY NEW GRoAD
BALSD IV A SUBSEOUENT ARLICAZIN LS [ 77720 70 FHOSE GROWIS AT * Coulh Mo7
WAVE DEV PAZSED | ., TA/ THEeRELTouS AMPLIATIN [ ATCE 3 Sz Ra8 S, HYY, Yo
S.E ad 392 ([991) THEsE AUEGKTZON PREVZ0L2 Y SHTED Cond MT HAVE BEEV (ALSED
CoNCEPMING 7RUE BILL TIOTCTMENT REASE Mp SUH LounSEL THUS AR HAS Drcteyen D OR
CHALLENGED THE FALSE 7RvE 2Lt of BRoVGT 76 THE ATV Zion oF 7HE CouRT THESE ) Bs o

BRASE AL GRAVO TIRY TWAICMEVES GIERE STAMPED STovED N A ScHEDULED Ciubysan
QATE oF D SUCH AWD LooLbn'T DE RATSED, L7 WAS ONLY 78005 i Du€ DI Tk guce Fotrmmper
BECAME “APZR DrseutRED BIDENCE 7 ORM NEW (\zsco/BRED BLIDENCE “Aip HAVE ME7 72/

BuBYY oF Mook oF LAND v, STATE , 14 SC. 42,264.-5.6 k735 {a80),

(A ESTABISSHIS THAT Mo S peCTAL TERM OF CuuRT 0F GEVERM SESSIaN §

WAS CanUEVED ON MAREK 16, 200b UNDER THE ARauzssors oF EXTHER
Sarzon (4-5-4lo, SETRW - 5-A1q, oR SECTzN M-§-920
PAGE  oF 4




pUA
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ALAN WILSON

ATTORNEY GENERAL
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December 30, 2014

The Honorable' David Hamilton
Clerk of Court, York County
Post Office Box 649

York SC 29745

Re:  John P. Cousar, III v. State of South Carolina
2014-CP-46-3485

Dear Mr. Hamilton:

Enclosed please find the original Return and Motion to Dismiss of the
Respondent, in the above-captioned case, John P. Cousar. III v. State, for filing in your

office. We are also sending you copies of the following documents to accompany our

Return:
' 1)  PCR application
2) Clerk Records-York
Sincerely,
son
isyant Attorney General

JRJ:cey

Enclosures

cc: John P. Cousar, #316748
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