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Petitioner appeal on the Post-Conviction Relief matter,
case No: 2013-CP-42-2063, has merit and the JOHNSON Petition for
Writ of Certiorari filed by Deputy Chief Appeliate Defender,
Wanda H. Céffetqr should be dismissed ahd the merits of
péfiiiohet'%.'Pbéﬁ;ConQiééion Relief Appeal on the Order of
Dismissal, filed by Judge Deadra L. Jefferson, should Se?heAtd

and decided in the Supreme Court of South Carolina.
ARGUMENT :

Attorney Wanda H. Carter stated in the JOHNSON Petition
for Writ of Certiorari on page 9 of the JOHNSON Petition,
Attorney Wanda H. Cater stated: "she has pursuant to JOHNSON ~-vs-
STATE 294 S.C. '310};( 364 S.E.2d 201 (1988) briefed the one
arguable legal ié#&e vhich arose during the Post-Conviction

Relief Process."®

The issue presented to the Supreme Court by attorney
Wanda H. Carter, was hot an issue that the petitioner presented
in petitioner's Post-Conviction Relief Application or at
 petitioner's P.C.R. hééting.'heid”JAﬁuaiy‘bf 2015. This shows the
lack of attention that wvas given to petitioner's case to this

court.
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STATEMENT OF FACTS

Petitioner, John W. Mack, Jr., was convicted of
Burglary (1st) and Grand Larceny. per jury trial held during the
February 22-23, 2011, term of Spartanburg County General Sessions
Court, before Judge J. Derham Cole.

Petitioner was sentenced to Life imprisonment on the
Burglary (1st) convictien (LWOP) and five years on the Grand
Larceny conviction. Roger Poole, represented petitioner at trial
and Assistant Solicitors, Barry J. Barnette and Anthony L.
Liebert on the states behalf. | P

Petitioner appealed on the grounds thaf/the trial court
erred in denying petitioner‘s Motion to Quash the Indictment, for
Burglary (1st); and trial court erred in denying petitioner’s
Motion for Direct Verdict, when state did not present sufficient
evidence that John W. Mack, Jr., committed the Burglary (1st) and
Grand Larceny offenses. Petitioner’s appeal was dismissed.

On September 27, 2012, petitioner filed an Application
for Forensic DNA Testing under §17-28-30 of the DNA Testing Act.
The hearing to that Application was held under §17-28-90 on
October 31, 2014. Application was denied by Trial Judge Derham
Cole on May 19, 2015.

On May 6, 2013, petitioner filed an Applicatien for
Post Conviction Relief with the Spartanburg County, Office of the
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Clerk. The respondent filed a Return dated, March 2014. A PCR
hearing was held on January 14, 2015, at the Spartanburg County

Courthous before Judge Deadra L. Jefferson. Petitioner was
present at the hearing and represented by Leah B. Moody.
Assistant Attorney General Suzanne H. White appeared on behalf of
the state.

On April 6., 2015, Judge Jefferson issued an Order of
Dismissal therein denying petitioner‘’s allegations of Ineffective

Assistance of Counsel in the case.
Petitioner appealed Judge Jefferson’s Order of
Dismissal. Wanda H. Carter filed a JOHNSON Petition for Writ of

Certiorari, The Supreme Court of South Carolina directed
petitioner on October 20, 2015, to file a PRO SE BRIEF to the
Johnson Petition filed by petitioner’s counsel; and in that
response petitioner “may rajse any” issues petitioner believes
the court should consider in this appeal.

This PRO SE PETITION of petitioner now follows:



PETITIONER'S "PRO SE" BRIEF

Petitioner ptesenes issues that should be Judge or

decided in The Supreme Court of South Carolina.
ISSUE [ 1 ), Argument:

Petitioner presented an issue in petitioner's P.C.R.
‘Application that dealt with an objection that should have been
made by trial counsel, Roger Poole, concerning the past criminal
history of petitioner being admitted as exhibits in front of the
jury before trial Jedge'éole'gave his instruction to the jury on
limited admissibility; Solicitor Leibert went .ihfo' detail
concerning petitioner's past criminal history as well. READ:

Trial Ttanscrxpta; Qage 126, lines 6-18. Tt1al Judge Cole did not

give h1s lxmzted admxssxbzllty to the past hlstory until the ;u:y

‘charge. READ: Tr;al transcrxpts, page 148, l;nes 21-25 and Qage”'

149. I bring case STATE ~-ve- BENTON, 338 S.C. 151, 326 S.E. Zd 229
(2000)., to this courts attention. This case was "affirmed® by
this court: however, in that case it mentioned at 6. Criminal Lav

- key 369.2(6) and 7. Criminal Law - key 673(5).

(6.7). To ensure a'defenaant is not convicted on an improper
basis while allowzng ‘the state to ptove the elements of First
Degtee Burglary. The trial court should 11m1t ev1dence to the

prior Burglary and/or House Breaking convictions, as it did here.

(1]



Particular information regarding the prior crimes should not be

admitted. Additionally, the trial court, as it did here, should,
on request, instruct the jury on the limited purpose, for which

the prior crime evidence can be considered. RULE 105, SCRE.

Attorney Roger Poole knew that the past criminal
history were not exhibits. Attorney Roger Poole should have made
an "OBJECTION" to Solicitor Leibert admitting them as such. This
prejudiced petitioner to a fair trial to suggest past criminal
history as evidence.

Sdlicitb; gave partiéﬁlat information of past criminal

history as evidence: READ: trial transcripts, page 126 (Closing

'Arg“qmeﬁts, lines 6-18), which he stated: "and exhibit 4 that I

just feédrfb'yoh 89-2367, that was the dwelling of Mr. Thomas
Williford, March 4th of 1999., V.F.W. Club, February l7th of

1988, Li'L Cricket, November 17th of 1998.

( 2]



ISSUE [ 2 ], Argument:

Petitioner presented an issue to the P.C.R. Court that
dealt with trial counsel Roger Poole failing to make an Objection
to the amendment to the Indictment. Petitioner submitted the case
'Ex Parta BAIN, JR., (March 28, 1887) 121 U.S. 1, 7 S.Ct. 78l to
explain to ihé P;C.R. Court why an objection should have been
made by trial counsel Roger Poole to the amendment of thé
Burglary Indictment.

Before trial was had, petitioner discussed this matter
concerning the time frame of the Burglary Indictment. Roger Poole
stated to petitioner, we will _discuss the matter later.
Petitioner. and attorney Roger Poole did not discuss the matter

until trial court amended the Burglary Indictment.

During the Post-Conviction Relief hearing attorney
é?;:i Poole never stated that petitioner vas not taken by
surprise, but stated he was taken by surprise. REVIEW: Appendix,
page 231, line 1. Petitioner was taken by surprise: READ Title

17, section 17-19-100, which reads:

If (a) there be any defect in form in any indictment or
(b) on the trial of an;I case there shall appear to be
any variance between thg allegatibns of the indictment
and the evidence offeted-in proof thereof, the court

- before which the trial shall be had may amend the

{ 3]



indictment (according to the proof, if the amendment be

because of a variance) if such amendment does not

change the nature of the offense charged. After such

amendment the trial shall proceed in all respects and

with the same consequences as if the indictment had

originally been returned as so amended, unless such

amendment shall operate as a surprise to the defendant

in which case the defendant shall be entitled, upon

demand, to a continuance of the cause.

In a motion before trial on the same day as trial, the
trial court stated that the Burglary 1Indictment should be
reflected as those that are in the Grand Larceny (Trial

Transcripts.Apage 7, lines 19-25).

Howvever, in trial it was never stated that the items
was in petitioner's control, or carry away goods from Larhonda.
Petitioner brings STATE -vs- CONDREY, 349 S.C. 184, 562 S.E.2d4

320. In that case at 6. Larceny, Key 3(1), it stated:

To make out thecoffense of Larceny, the taking must be
done Animo Furandi, or with a view of depriving the
true owner of his property and converting it to the use

of the offender.

Hov do the trial court know if Grand Larceny wvas

committed on the same time as the Burglary, when the state can

(4]



not show what particular day the Grand Larceny took place?
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ISSsUE [ 3 ), Argument:

Petitioner presented an issue in petitioner's P.C.R.
Application that bdeéit with applicant right to a fair trial
guaranteed by the sixth amendment to the United States
Constitution and South Carolina Law denied as a resulti of

misconduct to DNA Evidence.

Under BRADY -vs- MARYLAND, 373 U.S. 83 (1963). the
prosecution has an affirmative duty to make available to the
P

‘defense any evidence which is exculpatory for the defense in a

criminal trial. In this case police officer John David Burgess

alleged that he discovered blood on household material. This

blood evidence was virtually the only piece of physical evidence
that was atgued  to tie petitioner to a crime scene during
petitioner's trial, on March 7, 2006. Attorney Karen Quimby
subdiﬁtéélon'béhélflof petitioner a "Notice of Appearance" and
*Request for biséovery.‘ (Exhibit A, Document has been added).

Under Criminal Procedure of South Carolina RULE 5 which states:

i
-3

Part A: statement to defendant. Upon reguest by a
defendant the prosecution shall permit the defendant to
inspect and copy or photograph any relevant written or
recorded statements made by the defendant or copies

thereof within the possession, custody or control of

{ 6 )



the prosecution. The existence of which is known, or by
the exercise of due diligence may become known to the
attorney for the prosecution intends to offer in.
evidence at the trial made by the defendant whether
before or after arrest in response, to interrogation by
any person then known to the defendant to be a
prosecution agent.

Part B: Defendants prior recorde

Pért C: Documents and Tangible Objects.

Part D: Reports of Examinations
Pictures as petitioner requested in his Motion in RULE 5.

Petitioner filed an DNA Application on September 27,
2012 under §17-28-30 to have the tangible objects tested by
petitioner under DNA Act §17-28-10 through §17-28-120 with the
Spartahbdrg County Office ofs the Clerk of Court. A hearing was
held under DNA Act §17-28-90 on October 31, 2014 and decided five
iS) and one~half (5%) months later on May 18, 2015. (A copy of

the hearing can be had under §17-28-90(a)).

An appeal for the DNA Hearing was held under
§17-28-90(6). The State submitted an argument to Judge Cole.
Judge Cole heard the hearing. Petitioner's attorney Leah B.

Moody, for the DNA hearing did not submit anything on the
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petitioner's 'béhalf. However, attbrney Leah B. Moody gavé an
argument at the ﬁe;ring heard on October 31, 2014. Attorney Leah
B. Moody filed an appeal on the DNA Hearing but filed late and
also filed in the wrong court which wvas the Supreme Court. The
Supreme Court sent an order to petitioner pursuant to RULE 204(a)
and transferred the appeal to the South Carolina Court of
Appeals. The Court of Appeals of South Carolina denxed the appeal
because petitioner's attorney on the DNA appeal was late.

Petitioner's attorney Tiffany L. Butler on the DNA
Appeal ftoﬁA the indigent appellate defense sent petitioner . a
§2254 Form. A form to file a Writ of Habeas Corpus in Federal
Court. Petitioner instead filed a second Post-Conviction Relief
Action for ineffectiveness of DNA counsel Leah B. Moody.
Petitioner is waiting on return on P.C.R. Application. (have
added a copy of second P.C.R.). Petitioner need to have the
tangible objects tdAeihaust his state remedies concerning the
DNA. The tangible objects were used against petitioner as
witnesses, under the sixth (6th) amendment. I have a right to
confront any witnesses. the state told a jury that petitioner's
blood was on the tangible items that were alleged tested.

Why petitioner can not have thes«tangible items tested

once under the DNA Act §17-28-10 through §17-28-1207?

Petitioner requested the tangible items before a trial

was held. In GIBSON -vs- STATE, 514 S.E24 320 states:

[ 8 )



The overriding theme of the BRADY cases, is the
emphasis the Supreme Court has placed on the
prosecutions responsibility for a fair play in cases.
The prudent prosecutor as the representative of a
sovereignty whose interest in a criminal prosecution is
not that it shall win a case, but that justice shall be

done to character of the evidence, not the charactér of

the prosecution.

{9



ISSUE 4; Argument:

Petitioner presented an issue to the Post Conviction
Relief Court that dealt with applicant was dined the effective
assistance of counsel guaranteed by the Sixth Amend. and
Fourteenth Amend. to the U.S. Constitution when trial ‘counsel
failed to secure an "objection" to swabs being admitted into
evidence when state did not produce these tangible items or
pictures that state alleged was swabed before the or during
trial.

f

Trial counsel, Roger Poole,’did not discuss the case
vith attorney Karen Quimby, when counsel, Roger Poole took over
the Burglary and Grand Larceny case; Hovever, attorney Roger
Poole, should have known that petitiong; and attorney Karen
Quimby vanted to inspect the tangible objects and pictures from
the location to were the blood was found from her notes and files

At the P.C.R. hearing, held in January 14, 2015.
Attorney Roger Poole stated in the P.C.R. hearing at Appendix,

page 57, lines 5-6.

"Well I had inherited the files and their notes and all

of their work product."®
Attorney Roger Poole should have made an "objection” to

[ 10 ]
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swabs being admitted as evidence vwhen petitioner and attorney
Karen Quimby and himself did not inspect the tangible objects to
vere the swabs came from, after making a RULE 5 SCRCrim.P.
request. |

Attorney Roger Poole intention was never to have the
tangible items tested because he only went with the state's

version.

Petitioner brings case BAGWELL -vs- STATE, 410 S.C.
259, 763 S.E.2d 630 to the Supreme Court, to show and explain
petitioner's position on the DNA evidence that prejudiced

petitioner to a fair trial by Roger Poole.
IN:... BAGWELL, the Appellate Court found:

(1)...The petitioner in a post conviction relief
(P.C.R.) hearing bears the burden of establishing

his entitlement to relief.

(3)...A criminal defense attorney has the duty to
conduct a reasonable investigation to discover
all reasonably available mitigation evidence and
all reasonable available evidence tending to
rebut any aggravating evidence introduced by the

state. U.S.C.A. Const. amend 6.

{11]



(5)...At a minimum, criminal defense counsel has the
duty to interview potential vitnesses and to make
an independent investigation of the facts and

circumstances of the case.

(7)...Trial counsel's decision not to seek DNA testing
of blood found on pieces of glass from victims'
patio door amounted to deficient performance ,
supporting defendant's ineffective assistance of
counsel claims;... state used the bloed pieces of
glass as circumstantial evidence ef BAGWELLS

guilt.

In JOHN WILLIE MACK, JR., case the state used the light
_.8witch, entertainment center and bookshelf to petitioner's guilt.
At the P.C.R. hearing, at APPENDIX, page 2318, lines 16-18,

Attorney Roger Poole stated:

"It .is highly uncommon you don't introduce items with
blood on them; especially theses days into evidence.

Where they can be looked at by a jury and/or touched."®
Petitioner has the right to look and touch the evidence

under the Sixth (6th) Amendment because, they are witnesses and

the petitioner has the right to confront witnesses against him. A

(12 ]



RULE 5 Motion was filed, petitioner filed a DNA Application for
petitioners' independent investigation and still NO tangible
items have been produced by the state. Attorney Roger Poole's

deficient performance violated petitioner's Sixth (6th) Amendment

right.

In the «cross examination in the P.C.R. Hearing
APPENDIX, page 44, lines 19-25, attorney Leah B. Moody asked
attorney Roger Poole did he have an opportunity to talk to Mr.
Mack about how that DNA affected his probability of being found

not guilty?

A:... Oh we talked about that alot.

Q:... Okay, and - during your discussions, did
you-all-talk about possibly having an “Expert"”
test those -- the DNA that was fou;d?

A:... I didn't really go there to much because Mr. Mack
whenever we talked, he wanted to talk about other

things other than that. In otherwords 1 felt

uneasy about getting an Expert to do an

independent DNA test, because, if it had come back

to Mr. Mack, then we would of had one further

confirmation to deal with rather than just one

SLED confirmation.

[ 13 ]



At this day and time petitioner is still confused to
wvere the swabs came from. Did the swabs come from a crime scene?
Did the state use the swabs requested from DNA hearing or the
"Schmerber Motion®" held September 12, 2008 before Judge Clifton
Newman. During that hearing Solicitor Leibert used petitioner's
pending charges at trial hearing and also petitioner's past
history to collect swabs from petitioner. There were not any
tangible items or pictures presented to show blood location to

why the state wanted more blood. NO EXHIBITS.

(EXHIBIT B, has been added of the hearing for this

court's inspection.)

The state put the swabs to the Chain of Custody on

trial. The chain starts at the tangible items that alleged blood

was located on.

[ 14 )
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ISSUE: 5, Argument:

petitioner presented an issue in petitioner's P.C.R.
Application that dealt with the misconduct of the police and the

solicitor vith kéghiasf:?f:hé"bnh”sbiaénée."

' Under BRADY -vs- MARYLAND, 373 U.S. 83 (1963), the
prosecution has an affirmative duty to make 'available to the
"defense any evidence which is exculpatory for the defendant in a

¢riminal trial.

In this case, Warrant No: K-112716; K-112716 and
Indictment No: 2006-GS-42-1167. The police officer, John David
Burgess recovered blood on a lightsvitch, entertainment center |
" and bookshelf. This evidence vas virtually the'ohiy'éiiégéauéiééé
of physical eiidehceﬁfhét vas argued by the state (solicitors) to
tie petitioner to a crime scene.

Under RULE 5, SCRCrim.P., the déféndant has a right to
inspect tangible iféﬁé}"piétﬁréa)‘d6¢6héhté'an6'rép6ftd.‘PGIicé
officer John D. Burgess, and at that time, solicitor Trey Gowdy
'did not turn over the tangible items or photographs to ..
petitioner, where alleged blood baé‘lacéggd.'fhé record shovs
that a ehté:f&idﬁéné"céﬁiéi.“bbokshélf."iiéﬁté&itbﬁ vas allegedly
svabed. (Exhibit C, the Police Ihcideént Report submitted by J.E.
‘Galiman and Burgess, added to pro se filing).

buring a DNA hearing held by the state before Judge

{ 15 1}
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‘Clifton Newman, Anthoney C. Leibert made a appearance for the
. state and attorney William McPherson for petitioner, date held
September 12, 2008. Transcript of Record 2006-GS-42-1166, 1167

(Exhibit B, transcript of Record added to Pro Se Brief.)

At that hearing Anthony C. Leibert did not submit to
the lover court pictures of tangible items or physical evidence
that he .“sﬁ“ggwés‘téwd "blood was located on. Anthony C. Leibert put
emphasis on petitioner's pending charges, and past history to get
a DNA test conducted with out presenting the tangible items with
piood on them to petitioner.

o In 2012 petitioner filed a DNA Application to have the

"tangible items tested to Shéw'éxéuipétbty>ebiﬂéhcé.mé'hééting wvas
held after petitioner wrote to Eﬁé'SuptEné Court many letters
complaining about a hearing on the matter. On October 31, 2014 a
hearing wvas held before Judge Cole. In that hearing solicitor
Barry Joe Barnette stated no longer has the tangible items. Judge
‘Cole told both sides to submit a "Brief" bh_the-isgu;s—énaﬂﬁe<'
would make a decision. Barry Barnette submitted a Brief for the
state. Leah B. Moody for Petitioner, did not file a "Brief.” In
'tdtﬁ"bétitiodei'évbﬁd'Téstihg'Apbiiééﬁibn vas denied. |

Leah B. Moody filed an appeal under §17-28-90(g). The
appeal vas late and in the wrong court. Petitioner filed a second
' P.C.R. Application (C/A #2015-CP-42-3806), for ineffective of DNA
Counsel that's still péndihg. (Bave added copy of F.C.R.).

Petitioner has the right to have the tangible items
{ 16 ]
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under the sixth (6th) Amendment, because the tangible items was
‘used by the state to show petitioner's guilt. (BAGWELL -ve-

STATE, 410 S.C. 259, 763 $.E.2d 630)-

Petitioner must confront the tangible items for
exculpatory evidence because the state used the tangible items as
‘witnesses. Under the Sixth (6th) Amendment thé'pétitidhér_ha? a
' right to confront any witness. |
Petitioner did not have a copy of DNA Hearing conducted

on October 31, 20l4. But a copy can be had under §17-28-90.

{ 17 ]




ISSUE 6: Argument:

Petitioner presented an issue to the post conviction
relief court that dealt with applicant®s right to a fair trial
guaranteed by the ~‘s:_;ixt';l'i (6th) amendment to the United States
Constitution and South Carolina Law was denied as a result: of
misconduct of ‘the trial Judge Cole 1mpropet1y ‘stated only one
aggravating cxrcumstances to be ptoven ‘when the state presented'

‘to petitioner an Indictment with all aggravatzng circumstances.

During jury charge, trial Judge Cole stated in this

partxculat case the only element that fits is the category of the

fourth element. (APPENDIX,;Qage 146. lines 19 thtougA gage 148,

lxnes 11 20) This statement chatged the element from

petxtxoner s. indictment to only one (1) element when the state
gave petitioner all the elements of First Degree Burglary to

defend.

‘When petitioner was given a copy of the Arrest Warrant
on February 28, 2006, it stated that petitioner committed the
First Degree Burglary in the night time which is a element or
agérééafiénél'citcuégtance.

1f petiﬁiaééi vas only given the fourth element in the
indictment from the state then petitioner would have kﬁoun what
element to prepare for trial.

Petitioner brings case STATE -vs- SOWELL, 85 S.C. 278,
{18 ]
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67 S.E. 316 to show and explain petitioner's position on the
issue of Judge Cole improperly stated only one (1) aggravating
circumstance. |

In SOWELL, the defendant stated that the offense had
been committed in the daytime. At trial the indéciménf vas
amended to state that the offense was committed in the ﬁidﬁttime.
This court noted that section 145 crated two distinct and
difference offenses even through both belonged to the same class
of felonies and vere punishable in the same way.

The court held that the amendment was improper because
it changed the nature of the offense as originally charged in the

ihdicﬁmen;.
Petitioner was charged with all the elements of First

Degree Burglary but when trial Judge Cole stated “Ihwithis

Qartxculat case the only element that fits is the categoty of the

fourth.' Thxs changed the nature of the offense as ot;gxnally’
charged in the indictment. Judge Cole really amended the
indictment in a under cover way. This violated petitioner's sixth

(6th) amendment to a fair trial.

{ 19 ]
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ISSUE 7; Argument:

Petitioner presented an issue to the post conviction
relief court that dealt with applicant's right to effective
assistance of counsel as guaranteed by the Sixth (6th) Amendment
to the United States Constitution and South Carolina Law was
violated as a result of counsel’s failure to thoroughly and

properly examine a crucial prosecution witness.

The solicitor called to testify the victim, Ms.
Larhound Moss, whereby, Ms. Moss claims she was an eyewitness to
seeing blood in her home. However, in a police report filed
9/11/2005, ététed;thaQJ.E. Gallman and Burgess called Ms. Moss to
ask her did she know anyone by the name (John Mack). Ms. Moss,
stated: no one should have left blood on items that I processed.

This call was made by John Burgess to insinuate that he

" told Ms. Moss about the items with blood on them, During trial

Ms. Moss said she« sav blood on some items but when asked about
entertainment center, Ms. Moss stated, "I think blood was found
on the entertainment center. (APPENDIX, page 53, lines 10-11. Why
didn't Ms. Moss have the items placed in evidence? Ms. Moss
iestimonyiwds extremely damaging to the petitioner at the same

time was highly suspect.

Trial attorney did not ask Ms. Moss anything conceining
the blood being found, he asked question extremely damaging to

the petitioner.

{ 20}
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Petitioner discussed the police report with trial
attorney Roger Poole because this was the only discovery that was
received by petitioner, after Karen Quimby filed the RULE 5
Motion on March 5, 2006.

That is one issue that was discussed, and he was told
about this situation when he visited petitiohét in Spartanburg
County jail. Attorney Roger Poole only vanted to discuss a PLEA,
because petitioner had other charges, this violated petitioner's
crossing on the witness of the evidence under the sixth and

fourteenth amendments.

[ 21 ]
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ISSUE 8; Argument:

Petitioner presented an issue to the post conviction
relief court that dealt with applicant's right as guaranteed by
the sixth (6th) amendment Fg the Unitea States Constitution and
South Carolina Law was violaﬁed when Ms. Moss petjuréd‘herself by

deliberately making material false or misleading statement while

under oath.

The police report received by ©petitioner filed
September 1, 2005, stated that J.E. Gallman and Burgess, stated
that Ms. Moss was called to be asked if she knew a John Mack. Ms.
Moss stated no and that no one should have left blood on the
items tﬁé; Burgess processed items. Ms. Moss stated at APPENDIX,

page 54, lines 2-8:

A)... That same day when I came home and the house was

broken into. I never went back.

That is why Ms. Moss was called so Burgess coulid liet
her know about alleged blood location. Ms. Moss perjured herself
by deliberately making material false or misleading statements
wvhile under oath. (That same day when I came home and the house

vas broken into, I never went back").
{ .

Ms. Moss was called to be informed about the alleged

[ 22 )
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blood location, yet Ms. Moss stated on the stand she @MW saw
the alleged blood on some items and she thinks she seen alleged

blood on other items. APPENDIX, page 53, lines 1-11.

The perjury by Ms. Moss violated petitioner's right to

a fair trial under the sixth amendment.

[ 23 )
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ISSUE; 9, Argument:

Petitioner presented an issue in petitioner's P.C.R.
filing that dealt with the misconduct of counsel's failure to
file for a speedy trial after petitioner requested in a letter to
the Public Defenders Office. This violated petitioner's
constitutional right guaranteed by the Sixth (6éth) and Fourteenth

(14th) Amendments of the United States Constitution and South

Carolina Law.

Petitioner filed an Title 42 U.S.C. Federal Lawsuit in
Uu.s. Distti;t Court because the lower court and petitioner's
attorney was holding petitioner back from a fast and speedy
trial. Petitioner wrote the Office of Disciplinary Counsel about
attorney conduct in the matter. Petitioner wrote the Supreme
Court of South Carolina concerning being incarcerated without
trial. Petitioner lost witnesses, because thees long delay. (Check

the above office records from 2008, 2009 and 2010).

Petitioner wrote attorney Karen Quimby about filing
motion for trial, but Karen Quimby did not write petitioner back.
William McPhearson wrote back because Karen Quimby stopped
working for the Public Defenders Office and started working with
a new law office. William McPhearson wrote back asking if

petitioner want to plea on charges. Petitioner wrote back

[ 24 )
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stating, petitioner would plea on a few charges, but wanted to
move forward to trial on other charges. Petitioner was
incarcerated in Wateree C.I. in 2006 when petitioner wrote letter
concerning trial. Attorney Wi;liam McPhearson wvwas aware that
petitioner wanted trial back iﬂ 2006-2007. Petitioner did not go
to trial until February 22-23, 2011. William McPhearson violated

petitioner's right to a fast and speedy trial.

U.S. - vs - DELEO, 422 F.2d 478,495 (!st.Cir.1970).

U.S. - vs - BAHAMONDE, 445 F.3d 1225-1228 (9th.Cir.2006)
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CONCLUSION

Petitioner filed an DNA Application September 27, 2012
that vas heard in the-lover court under the DNA Act §17-28-90. On
October 31, 2014 the matter was heard by Judge Cole. The DNA Act
Application was also denied by Judge Cole on May 18, 2015. this

matter was not added in the Appendix.

Petitioner needed to swab tangible items because they
are objects the state claims petitioner's DNA .vas on. That's why
petitioner filed DNA Act §17-28-30 to have them tested. During
that hearing on October 31, 2014, attorney for the state Barry J.
Barnette stated: “"We don't have the items any longer.” I don't
have a copy of that hearing transcripts to show this court
because it was not added into the Appendix, but a copy can be-had
under §17-28-90. Petitioner doesn't have a copy of the hearing
transcripts held on October 31, 2014, because petitioner's
attorney filed the appeal late and in the wrong court. (Exhibits
have been added).

However, under DNA Testing, Evidence Preservation,

§17-28-320, States:

Offense for vwhich. evidence preserved: Conditions and

Duration of Preservation: (15) Burglary in the First Degree.

(a).. A custodian of evidence "MUST" preserve all physical
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(c)..

evidence and biological mwmaterials related to the
conviction or adjudication of a person for at least one
of the following offenses:.. Burglary in the First
Degree for which the person is sentenced to ten (10)

years or more .(§16-11-3111(B)).

The physical evidence and biological material "MUST" be
preserved until the person is released from
incarceration, dies while incarcerated, or is executed

for the offense enumerated in subsection (a).

Petitioner requested a continuance to the P.C.R. Court

until after the DNA matter was decided, by Judge Cole. However,

Judge Deadra L. Jefferson denied petitioner continuance because

they were NOT INTERRELATED. APPENDIX, page 196, lines 8-16.

The DNA is related because the state used the DNA to

convict petitioner and petitioner needed the test conducted to

show his innocence; as well as, counsel's ineffectiveness under

DNA testing, Evidence Preservation, §17-28-100.

(B)..

The results of the DNA test may be used by the
Applicant, Solicitor, or Attorney General in any!

post-conviction proceeding or trial.

When Judge Deadra L. Jefferson denied petitioner

(27 ]
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continuance on the DNA being decided, before the P.C.R. hearing
wvas conducted, it took petitioner's burden of proof to show
allegation of trial counsel Roger Poole ineffective assistance.
The DNA was the only evidence used to allegedly place petitioner
at a crime scene, so the DNA should have been investigated by

Roger poole. The continuance should have been granted.

All the above issues presented to the Supreme Court of
South Carolina by Pro Se petitioner, John Willie Mack, Jr. is
submitted to be considered in Writ of Certiorari to the Supreme
Court of South Carolina from denied post-conviction relief, by
Judge Deadra L. Jefferson in post-conviction hearing held on

January 14, 2015.

DNA is the only evidence the state alleged that was
discovered. Pictures was said to be lost at trial. The tangible

items was said to be done away with at.the DNA hearing.

Petitioner can not exhaust his state remedies without
the tangible objects. Petitioner has a right to conduct a DNA
test on the access to justice Post-Conviction DNA Act. The astate
alleged they conducted at least two (2) DNA test, petitioner only

requested to be allowved one.

Petitioner's pending charges or past history is not

evidence.
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Petitioner prays that this Honorable Court vacate
conviction and sentence and grant petitioner a new trial, but not

limited to, the merits of the Pro Se Brief.

Respectfully submitted

‘JOEN WILLIE MACK, JR.

Lee Correctional Institution
F-1-A Unit, Room No: 1118
990 Wisacky Highwvay
Bishopville, South Carolina

29010

PETITIONER PRO SE.

Executed on the Zé day of November, 2015.
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