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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) FOR THE NINTH JUDICIA] %IRCUIT
_COUNTY OF CHARLESTON ) CASE No.: 2013-CP-10- (;p / (}
THE WASHINGTON LIGHT )
INFANTRY OF CHARLESTON )
SOUTH CAROLINA, INC,, )
: )
. Plaintiff, ) =)
) ’ =2 ((/; ’:;
Vs. ) COMPLAINT T~ ot &
: ) (non-jury) AP
THE SEA GRANT CONSORTIUM,) :
An Agency and Political ) ’
Subdivision of the State of South )
Carolina, )
)
Defendant, )
)

COMES NOW YOUR PLAINTIFF, by and through its undersigned Counsel, and
complaining of the Defendant, would respec’_rfu]_ly show unto this Honorable Court as
follows:

. 1. That the Plaintiff is a corporation licensed under the laws of the State of
South Caroliﬁa with a principal place of business in the County of Charleston, State of
South’ Cérolina. N

2. That the Defendant is an agency of the State of South Carolina and has its
primary offices in the County of Chal'leston, State of South Carolina.

3. That this action involves a lease for real propeity which is wholly and

exclusively located in the County of Charleston, State of South Carolina.

4. That venwue is propeily vested in this Honorable Court.
5. That this Honorable Court has jurisdiction over the subject matter of this
action.
6. That this Honorable Court has jurisdiction over the parties hereto.
1
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FOR A FIRST CAUSE OF ACTION
(Declaratory Judgment and Construction of a Lease)

7. The Plaintiff reasserts and realleges the allegations contained in
paragraphs 1 through 6 by reference herein this cause of action és fully and completely és
it they were each set forth verbatim herein.

8. That the Plaintiff and Defendant did enter into a lawful lease, which lease
is attached hereto as Exhibit 1 and incorporated herein as Exhibit 1 by reference.

9. That said lease was and is supported by full, fair and va]id consideration.

10.  That issues have arisen under said lease in which the parties are not in
agreement and which require the Court to construe the Lease and to issue a lawful
declaratory judgment as to the rights and obligations of the parties thereto.

11. Tﬁat the Heét and Air Conditioning System and Ventilation System
(hereinafter “BVAC”) is not functioning properly, and its use will lead fo mold in the
building causing >halm and damage to the building and potential harm and damage to the
persons who come in contact with it.

12.  Thatanew HVAC system is requﬂed, meeting specifications to prevenf
the aforesaid harm.

13.  Thatthe pal‘tiéS disagree as to whom the Lease requires to install HVAC
systems and services.

14,  That the Lease is unambiguous.

15.  That the Lease was drafted 5y the Defendant.

16. That under the Unjform Declaratory Judgment Act, this Honorable Court
has the jurisdiction to construe the Lease and to determine on which party the obligation

falls to install a properly working HVAC system.

2
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17.  That the Lease unambiguously states that:

The following sexvices incidental to the use and enjoyment of the
demised premises are not included in this Lease or Landlord’s
obligations to the Tenant and must be contracted fox mdependently
by Tenant at its own costs: eleciric, gas, and electric and gas services,
water, sewer, security service, heating ox air conditioning, ventilating,

. . Tenant shall be responsible financially for any services for which it
contracts hereunder. (Emphasis added.)

18.  That the Lease further tmambiguously omits any obligation on the part of
Landlord (alternatively herein “Plaintiff”) to furnish any system other than water, gas and
electric meters.

19,  That the Lease does not require Landlord to provide HVAC.

WHEREFORE, your Plaintiff respectfully prays that this Honorable Court
investigate the matters set forth hexrein, construe the Lease attached hereto as Exhibit 1,
and issue its lawful Declaratory Judgment declaring that the obligation to install a
working HVAC system in the Leased premises is the responsibility and obligation of the
Defendant and the Defendant alone, and to also grant such othér and further relief as this

Honorable Court may deem just and proper.

RESPE LLY SUBMITTED

R10har on Hym/an, .o
P\ Box
Charleston, South Carolina 29402
843 416 1047
: 843 416 1199
Chazrleston, South Carolina SC Bar No.: 64867

8 July 2013 : Attorney for the Plaintiff
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VERIFICATION OF PLEAD]NGS
COMES NOW YOUR AFFIANT, Who is an office of the P}ainﬁff with delegated
authority in this matter, and does swear and depose upon his lawful Oath that he has read
the foregoing Complaint and that the information contained therein is true and accurate
save those allegations made on information and belief and as to those allegations, ]ie SO

believes them to be true and accurate.

VS 9. /&g’ygj

Sworn and subscribed to before me by the foregoing Henry Siegling on this

day off July in the Year of Our LORD 2013.

j (//M (/w - \‘\ : . v

Noﬁe\':lry Polic in and Fo fcf—'?iaarol'ma Z : Voo

My\ComrSB\@on Expires:\ | [ 2 § & ( L SR
o - [ \ . _-{_ .
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STATE OF SOUTH CAROLINA

) .
: ) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) Case No.: 2013-CP-10-4019
THE WASHINGTON LIGHT )
INFANTRY OF CHARLESTON )
SOUTH CAROLINA, INC. )
)
Plaintiff, ) - ANSWER e
) 2 S
VS. g ‘\;
THE SEA GRANT CONSORTIUM, )
An Agency and Political )
Subdivision of the State of South )
Carolina, )
' )
Defendant. )
)

Defendant THE SEA GRANT CONSORTIUM answers the respective numbered

paragraphs of the COMPLAINT dated July 8, 2013, and filed July 10 , 2013 thus:

FIRST DEFENSE: QUALIFIED GENERAL DENIAL

-1 Admits,
2. Admits.
3. Admits,
4. Admits.
5. Admits.

6. Admits. |

AS TO THE FIRST CAUSE OF ACTION
(Declaratory Judgment and Construction of a Lease)

7. Is answered above and requires no further response.
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8. Admits.

9. Admits.
10, Admits.
1. Admits, on information and belief,

12. Lacks knowledge and information thereof.
13 Defendant believes that the Lease Agreement, applicable law, and common sense
" require Plaintiff to install the HVAC system and services, however, since Plaintiff disagrees, the
parties disagree as to whom is required to install the HVAC system and services.
14, Admits.
15, Admits.
16,  Admits.
17. Asks reference to the said Governmental Real Estate Lease - Standard Office
Lease Agreement as to the particular terms and conditions therein.
18.  Denies, the Lease Agreement provides:
ARTICLE 6 - SERVICES
6.1 The following services incidental to the use and enjoyment of the demised
premises are not included in this Lease or Landlord’s obligations to the Tenant
and must be contracted for independently by Tenant at is [sic] own costs: electric,
gas, and electric and gas services, water, sewer, security service, heating or air
conditioning, ventilating, artificial lighting or other lighting, telephone services
and infrastructure and equipment relating thereto, janitorial services, maintenance
services, and other related services. -

ARTICLE 7 - LANDLORD’S REPRESENTATIONS AND WARRANTIES:

7.1. Landlord represents and warrants to Tenant that:

£ 0% & %
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() Landlord will keep. . .Building and the Demised Premises in gdod order
and repair and make all reasonable improvements to maintain. . Building
and the Demised Premises; '

(g) Landlord will keep the Building and the Demised Premises protected . .
. within a reasonable time after Landlord has notice of damage or the need
for repair.

ARTICLE 8 - TENANT’S COVENANTS provides:
8.1. Tenant covenants and agrees that it shall:

(b) Maintain the Demised Premises in a clean and good condition. . . .
Tenant shall not be obligated to make any repairs arising out of or in
any way caused by. . .2) defects in. . .fixtures or equipment employed,
supplied or installed by or on behdlf of Landlord. (Emphasis added).

ARTICLE 16 - MINOR REPAIRS provides:
16.1. If at any time during the initial Term or Extended Term, if any,
Tenant shall find in the Demised Premises items in need of repair or
replacement . . . Tenant shall give written notice thereof to Landlord and
Landlord shall, at its sole cost and expense, repair, replace or otherwise
cure the deficiencies described by Tenant within thirty (30) days of the
date of Tenant’s notice thereof.

19. Denied, as stated above.

20.  Denies all statements and allegations of the Complaint not herein above

specifically admitted.

SECOND DEFENSE AND COUNTERCL ATV

21.  Defendant repeats and realleges the allegations' of its First Defense above.

22, ARTICLE 11-...CASUALTY of the Lease Agreement provides:
-3
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11.1. If there be any damage to. . .the Building. . .or any portions thereof, .
. .each party will promptly give notice thereof to the other, describing the
nature and extent thereof. '

}

% & % &

11.4. Upon damage. . .or in the case of partial damage. . .which
does not cause Tenant to discontinue use of the Demised Premises
as contemplated herein, the Basic Rent and any other payments and
charges shall be equitably apportioned.

11.5. Nothing contained herein shall be deemed or constiued to
prevent Tenant from asserting and prosecuting a claim for the value
of its leasehold estate, its leasehold improvements or moving and
related costs in the event of any Taking.

23,  Thatas a direct and proximate result of the necessary remediation of the HVAC
system, and/or its possible replacement, damage to the Building has occurred, and Defendant has
suffered a “Taking” in that it has.been deprived of both the use and possession of the Demised
Premises for a period of time, and has incutred related costs of moving, packing, and
repositioning for which it is entitled to reimbursement, and to equitable apportionment of its
contractual rental.

WHEREFORE, having fully answered the Complaint dated July 8, 2013, and filed July
10,2013, defendant THE SEA GRANT CONSORTIUM prays that any issues herein be resolved

non-jury, that the Complaint be dismissed, that Defendant be granted recovery and judgment on

its Counterclaim, and that Defendant recover its costs and disbursements as may seen equitable

A

and just.

[Signature block on following page]

A
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F‘xﬁgﬁ ”‘7@& e

JAMES AJSTRCKEY ¢

ALIS R. COLLINS

STUCKEY LAW OFFICES, LLC

123 Meeting Street

Charleston, SC 29401

843-577-9323

Email: jstuckey@stuckevlaw.com
Facsimile: 843-577-3635

Attorneys for Defendant
August 7, 2013

Charleston, South Carolina
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
_ ) - FOR THE NINTH JUDICIAT CIRCUIT
COUNTY OF CHARLESTON . ) CASE No.: 2013-CP-10-4019
THE WASHINGTON LIGHT )
INFANTRY OF CHARLESTON )
SOUTH CAROLINA, INC., )
' )
Plaintiff, )
) _
VS. ) PLAINTIFE’S NOTICE
) OF MOTION AND MOTION FOR
THE SEA GRANT CONSORTIUM,) PARTIAL SUMMARY JUDMGNET
An Agency and Political ) AND MEMORANDUM IN SUPPORT
Subdivision of the State of South ) OF MOTION
Carolina, ).
)
Defendant, )
)

NOTICE OF MOTION
TO JAMES A. STUCKEY, JR., ESQUIRE, Attorney for the Defendant/Counterplaintiff.
YOU WILL PLEASE TAKE NOTICE that the Plaintiff shall move the
Charleston County Master in Equity, located at 100 Broad Sﬂéet, Suite 226, Charleston,
South Carolina, at 10:00 o’clock a.m. on the tenth daﬁr hereafter, or at such time and place
as may be reasonable and accommodating for counsél and the Couzrt, for partial summary
judgment in this matter, in particular, disn:ﬁs sing the Defendant’s Coun;ter_cla'jm.
.MOTION

- COMES NOW YOUR PLAINTIFF, by and through its undersigned attorneys of
record, and doeé respectfully 1110V§ this Honorable Court in accordémcé with the
. provisions of SCRCP Rule 56 for partial summary judgmént in this matter, to wit:
 dismissal of the countercléim. The bases for such motion are more fully set forth, infra,

the Plaintiff’s Memorandum in Support of Motion.
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MEMORANDUM IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT

I. BACKGROUND

The following facts are relevant to this action. These facts, for purposes of this
motion only, may be deemed by the Court not to be in dispute.

1. The Plaintiff and Defendant enteréd into a Lease in which Plaintiff is the
Landlord, and Defendant is the Lease. Said Lease is attached hereto as Exhibit 1 aﬁd
incorporated by reference herein as Exhibit 1.

2. Mold v;z'as found in the demised property of the said Lease. (Defendant’s
Answer and Counterclaim, para. 23.)

3. Plaintiff undertook remediation which disrupted the tenancy of the
Defendant, but which was necessary under the law and under the Lease. (Defendant’s
Answer and Counterclaim, para. 23.)

4, Defendant has counterclaimed against the Plajnﬁff alleging that it
Defendant incuired a ““Taking’ in that it has been gieprived of both the ﬁse and
possession of the Demised Premises for a period of time.” (Defendant’s Answer and
Counterclaim, para. 23.)

5. : Defeﬁdant hasclaimed a 1'ight to r_eimbursement as a result of such loss
and for costs including: “costs of moving, packing and repositioning...-and to equitable
apportionment of rent” (Defenda‘nt’s Answef and Counterclaim, paia. 23..)

6. Since Defendant did not have to totally abandon the Premise_s, Plaintiff
concedes and does not dispute that Defendaﬁt is entitled to an apportionment of renti

under the terms of the Lease,”
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7. The Defendant was the drafter of the Lease. (Affidavit of Julian Victor
Brandt to be filed separately.)
IT.. DISCUSSION
South Carolina Rule of Civil Procedure 56(a) states in full:
A party seeking to recover upon a claim, counterclaim, or cross-claim or
to obtain a declaratory judgment may, at any time after the expiration of
30 days from the commencement of the action or after service of a motion
for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.
The rule further states at subpart (c) that
The judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a
matter of law. :
In this case, there are no material facts in genuine dispute. For the purposes of this
motion only, the Plaintiff concedes the allegation of the Defendant’s counterclaim: (1)
there was mold, (2) the mold required remediation, (3) the remediation disrupted the
Defendant’s tenancy, (4) defendant incurred costs of moving, packing and repositioning.
These facts are not in dispute.. What remains is the question of what obligations the
Landlord has under the cixcumstaﬁc_es and those are set forth by the Lease and the parties
are bound thereby. This is a question of pure law based on the provisioﬁs of the lease.
It has been repeatedly held in this State that “[wlhere there is present on a motion
for summary judgment a question as to the construction of a written agreement that can
be determined by a consideration of the plain and unambiguous language of the contract,

the question as one of law may be resolved by the court. Lyles v. BMI, Inc., 292 S.C.

153, 157 355 S.E.2d 282, (Ct. App.), See also First-Citizens Bank & Trust Co. v. Conway
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National Bank, 282 5.C. 303, 317 S.E.2d 776 (Ct.App.1984). As there are no material |
facts in dispute, and the matter is purely a matter of law, the Cowrt should grant summary
judgment in favor of the moving party if it is entitled to judgment as a matter of law.

It has been repeatedly held in ﬂﬁs State that “[w]here there is present on a.motion
for summary judgment a question as to the construction of a written agreement that can
be determined by a consideration of the plain and unambiguous l'anguag; of the contract,
thé question as one of law may be resolved by the coutt. Lyles v. BMI, Inc., 292 S.C.

153, 157 355 S.E.2d 282, (Ct. App.), See also First-Citizens Bank & Trﬂsz‘ Co. v. Conway
National Bank, 282 S.C. 303,317 SE.2d 776 (Ct.App.’1984). As there are no material
facts in dispute, and ﬂie matter is purely a matter of law, the Court should grant summary
judgment in favor of the moving patty ifit is entitled to judgmeﬁt as a matter of law.

In this case, the Plaintiff is entitled to summary judgment on the Defendant’s -
counterclaim as a matter of law. Plaintiff concedes that the total abatement of rent is
applicable if fhe tenant was forced to move out. The tenant in this case did not move out
during repairs. The question which is at the heart of the Counterclaim is simply state.d as
“what remediés doeé the tenant have in cases in which there is damage to the building
which requires the Tenant to vacate for repairs.” The answer to the question is only to be
found in the commercial lease which Tenant not only entered into, but which Tenant
drafted, and which is attached hereto-as Exhibit, 1 Both parties agree that vthe relevant
and.co'l_mol]jng provision of the lease is found in pmaéaph 11, more specifically two
subi)arag;raphs, 11.4 and 11.5. The;, former states that |

| Upon damége or destruction to the Building or the Demised Premises ...
which does not result in termination pursuant to subparagraph 11.3 of this

Lease, Basic Rent and any other payments and charges payable by Tenant
hereunder shall abate as of the date of the occurtence, or in the case of

RECORDONAPPEAL_00013



partial damage, destruction or Taking which does not cause Tenant to
discontinue use of the Demised Premises as contemplated herein, the
Basic Rent and any other payments and charges shall be equitably
“apportioned.
Tenant was not required to discontinue use. Plaintiff is not opposed to equitable
apportionment of rent. However, this provision only relates to the question of rent
apportionment, and does not indicate whether or not the apportionment of rent is the
exclusive remedy for the Tenant. However, subparagraph 11.5 does. It states -
Nothmg contained herein shall be deemed or constiued to prevent Tenant
from asserting a claim for the value of its leasehold estate, its leasehold
improvements or moving and related costs in the event of any Taking.
By the express language of the lease provision, which again, Defendant drafted, the 1ights
of Tenant to assert a claim for “the value of its leasehold estate, its leasehold
improvements or moving and related costs...” is predicated upon a taking. Therefore, if
there was a taking, then Defendant is correct and stiould prevail on this matter.

The drafter of the lease could have stated that such damages are recoverable in all
situations, or in situations dealing with takings or casualtiés. It did not. Defendant
asserts that a taking and casualty are tha same thing.' However, the lease distinguishes
between the two. In the heading caption for paragraph 11, it states CONDEMNATION
AND CASUALTY. Thus, the lease obvmusly makes a cleax distinction between
‘ _ .'condemnations and casualties.

Absent ambiguity, the court will look to the plaia'meaning of the words used to |
determine their effect. Hodges v. Rainey, 341 S.C.79, 533 S.E.2d 578 (2000). The
construction of a clear and unambiguous contract is.a questioa of law for the cout. S.C.

Dep't of Natural Resources v. Town of McClellanville, 345 S.C. 617, 550 S.E2d 299

(2001). The question of what is a taking in accordance with paragraph 11 of the lease is’
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not ambiguous. “A contract is'ambiguous When it ié capable of more than oné meaning
or when its meaning is unclear." Ellie 358 S.C. 78, 94, 594 S.E.2d 485, 493

" (Ct.App.2004); accord Bruce v. Blalock, 241 S.C. 155, 160, 127 S.E.2d 439, 441 (1962);
Hawkins v. Gfeenwood Dev. Corp., 328 S.C. 585, 493 S.E.2d 875 (Ct.App.1997).

Tn this case, the question of whether the work taking means anything other than a
govemmental pondemnation is best answered by examining if there are any authorities
which define the term taking as such. The answér isno. The term is defined in Black’s

Law Diéﬁonary, 7R Ed. (1999) p. 1467 as meaning two things. The firstbeing a |
larcenous taking in the criminal sense of the word is Wholly inapplicable. The second
definition relates to eminent domain. No other definition is given. Therefore, there are
not two or nicﬁe meanings for the WOI‘(i “takihg"’ and it is unambiguous.

The second test for ambiguitybis whether its meaning is unclear. In this case the
meaning could not be clearer. The Defendant cbnvenienﬁy disregards the fact that

* paragraph 11.1 actually defines the word “taking™ as “proceedings or negotiations [} .

* instituted Which do or may result in a taking by condemunation or eminent domain

(“Taking”)... That same provision "‘dis_tingUishes takings from casualties by defining

~ them differently. It states

11.1  Ifthere be any damage to or destruction of the Building, the
Demised Premises or any portions thereof or proceedings or negotiations
~ are instituted which do ormay result in a taking by condemnation or
- eminent domain (“Taking”), each party will promptly give notice thereof
~ to the other, describing the nature and extent thereof. (All emphasis added)
Thus, the lease actually defines the term taking as eminent domain and by the conjunctivé |

“or” disassociates that application from damage or destruction. Therefore, the Iease

actually states that damage to the building is not a taldng.
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The last inquiry must return to the first. If damage or destruction is not a taking,
then can the Defendant recover anything other than the remedy of abatement- of rent
which it has had? Itis answered exclusively by subparagraph 11.5 which again states

Nothing contained herein shall be deemed or construed to prevent Tenant
from asserting a claim for the value of its leasehold estate, its leasehold
improvements or moving and related costs in the event of any Taking.
This provision only mentions a taking and not damage or destruction. All throughout
paragraph 11, the contract considers the implications ef both takings by eminent domain
along side of damage and destruction. In this proviéibn, there is no reference to damage
or destruction. In South Carolina, the “canon of construction 'expressio unius est exclusio
ale‘erius’ or 'inclusio unius est exclusio alterius' holds that 'to express or include one thing
implies the exclusion of another... ." Hodges v. Raz’ney, 341 S.C. 79, 86, 533 S.E.2d 578,
582 (2000). |

Because paragraph 11 in general referegces both eminent domain takings and
damage and destruction throughout, and only eXpresses eminent domain takings in
subparagraph 11.5, itis clear that the express reference ef “takings™ to the exclusion of
“damages and destruction” means that only takings will trigger the remedy of that
subparagraph. As there was no taking as defined by the lease or the plain language
meaning of the word that subparagreph is inapp]icable and it is proper for this court to
rule as a matter of léw that euch damages may not be had on the facts presented by the
Defendant in this matter.

Lastly, if, arguendo, the plaint language of the Lease were ambiguous and
required constmcﬁon, it must be construed in favor of Plaintiff, for were the Court to

entertain the idea of an ambiguity, such ambiguity would have to be construed against the
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Defendant which drafted thé agreement. Williams v. Teran, Inc., 266 8.C. 55, 60, 221
S.E.2d 526, 529 (1976) (noting the rule of contract interpretation that an ambiguous .
contract will be construed against the drafting party); Chassereau v. Global Sun Pools,
Inc.,373 S.C. 168, 175, 644 S.E.2d 718, 722 (2007) (“[A] court will construe any aoubts
and ambiguities in an agreement against the draftér of the agreement.”).
1II. CONCLﬁSION
For the reasons set forth herein, the Plaintiff prays that this Court issue its lawful

partial summary judgment dismissing the Defendant’s Counterclajm except so much as it

may pray for an equitable apportionment of rent.

RESPE(S‘ ULLY S\LBMITTED
M Rﬂr{lardsop Hyman, Jr.
P‘ O Box 127
Challeston South Carolina 29402
843 416 1047

843 416 1199
Chatleston, South Carolina , - SCBar No.: 64867

17 October 2013 Attorney for the Plaintiff
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GOVERNMENTAL REAL ESTATE LEASE - STANDARD OFFICE

i

THIS LEASE AGREEMENT ("Lease") is made as of the Effective Date (which is the date on which the
South Carolina Budget and Control Board, Division of General Services, executes (his Lease as sct forth on the.

signature page) by and between: The Washington Light Infantry Baitalion of Charleston, Inc. (“Landlord") having an

address at: 287 Meeting Street, Charleston, SC 29401 aud the S.C Sea Grant Consortium ("Tenant") an agency,

Amsmunon department {inc ludmg au_y clmsmu o "bure

au’ 111eieo O, p' htlcal subdivision of the State of South Carolina

aud subject 10 the- mms. o*reu.mc -:llld pro

rentable squalc feat on the g ound ﬂom of th

grm at the rale of $10.21 per
rentable square foot. in the annualagg 1 monthly mstallments of §4.951.67
in advance on or before the tenth (‘10&5; diyeof- each_tg,éns_eciﬁ ive-calendar month of the Initial Termi. Upon the
expiration of the itial Term of the lease. and on any extension or reliewe}[ thereof, Basic Rent shall increase once at
the beginning of the extended term in e amount of three percent (3%) of the above- referenced amount as a base pomt
of calculation. 4 .

3.2 Rentable square footage shall be determined in accordance with BOMA standards.

[/\é lt‘
FAHOMESEPSI.EASING ¢ AgengiesiSea Graal Consortium (P76)‘()U'7(104 New Lease, D, M. doc
Page 1 ol 10
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3.3. All payments to be made by Tenant pursuant o this Lease shall be apportioned and prorated as of the
Commencement Date and the Termination Date or as of the date of an earlier termination pursuant to fhis Lease. as (he
case may be. ' -

3.4 Unless notified otherwise in writing, all payments shall be mailed to Landlord at:

Washington Light Infaalry Battalion

287 Meeting Street
Charleston, SC 29401

4.1.
4.2.

6.1 The following services incidental to the use and enjoymeit of the denised premises are not included
in this Lease or Landlord’s obligations to the Tenant and must be contracted for independently by Tenant at is own
costs: electric; gas. and electric and gas services, water, Sewer, security service, heating or air conditioning, ventilating,
arificial lighting or other lighting. telephone services and infrastructure and equipment relating thereto, janitorial

services, mamtenance services and other related services. Landlord has provided separate water., gas and electric meters

FaHOMESBPSILEASINGIAgencies\Sea Grant Consortiun (P26)402004 New Lease, D, M.doc
Page 2 0£ 10
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for Tenant to vse in acquiring any of these services it may desive. Tenant shall be responsible financiaily for any
services for which it confracts herennder. ‘

. The Landlord shall designate (our (4) parking spaces for the Tenant at the rear of the building. Tenant may
use these parking spaces for parling only and may not use -any'qther parking spaces on the Landlord’s fee. other than
those as may from time to time be designated by Landlord, without landlord’s specific written permission

ARTICLE 7 - LANDLORD'S REPRESENTATIONS AND WARRANTIES

7.1 Landlord 1epreseuts and wauants to Tenant that:

all applxcable stamtes codes mle3’

knowledge: _t,h ere are nQ pendmg P

by Landlord, by anyone claiming nnder Landlor’d o by-any- . parly or enfity.

7.2+ Landlord acknowledges that Tenant is relying upoieach of the vepresentations and watraulies set
forth in subparagraph 7.1 and that the matters represented and warranted by Landlord-are substantial and material (0
Tenant. In the event such representations and warranties shall be breached by Landlord, Tenant. at its sole clection,

may lerminate this Lease in accordance witli subparagraph 13. L:(d).

FrHOMESBPSALEASING \AgenciesiSea Grant Consortium (P26)002004 New Lease, D. M.doc
Page 3 0f 10
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ARTICLE 8 - TENANT'S COVENANTS
8.1 Tenant covenanis and agrees that it shall:

(a) -~ Pay Basic Rent when due provided a written invoice is subnuitted iy advauce 1o the Tenant
by the Landlord. Should any Basic Reut become wore than fifteen (15) days past due, Lzuidlord shall give Tenant
notice in writing to pay the same within fifteen (15) days of receipt of such notice;

{h Maintain the Demised Premises in a clean and good condition and retum the Demised

Premises in a clean and good condition 'and retum ;Dmnised Premise,g to Laudlord at the termination of th’is Lease in

caused by. 1) setllmg 2) defects i Iabo" W lcn

and expense. Each suclt Improvement shall.. be
all applicable codes. rules and regulations. -Tenant shall advise Landlord, when requesling consent to install Tenant
Tmprovements, whether Tenant will remove the hnprovements at the termination of this Lease. 1f Tenant elects not -
remove the Improvements. the Improvements shall become part of the Demised Premises and subject to this Lease. 1t
lﬁe mprovements will be removed by Tenant. Tenant shall restore the Demised Premises to its condition prior to such

instaliation. reasonable wear and tear and damage by fire or other casualty accepted.

Fr HO\iE‘bBPS‘LLAbINU‘AGenmes\be \ Granl Consorlium (P26)X002004 New Lease, D M. dog
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10.2.  Landlord agrees thal all trade fixtures, signs. equipment, furniture or other personal property of
whatever kind or nature kept or instatled at the Demised Premises by Tenant shall not become the property of Landlord

or 4 part of the realty no matter how affixed to the Demised Premises and may be removed by Teuant at any lime and

from time to time during the term ofthis Lease.
ARTICLE 11 - CONDEMNATION AND CASUALTY
1.1 If there be any damage to or desiruction of the Building, the Demised Premiises or any portions

thereof, or if any proceedmgs or negotlanons are insttnted swhich-do_or may result i ina (akmg by condemnation or

thereof.
11.2

Ifthe: restoranou replaoeme

CONIINCICE aud comp} eté Restoz dthll of the Bmldmg and the Dennsed P ennse

11 3; IfRestoratmu cannoet be completed within 1 _u_lety ‘._.Oj days after the occurrence Lheu Teuam may

U5 following the earlier to occur of (a) the dateihe

is named insured. Tenant may obtain its own firance-at-its-owii election, but Landlord shall not become liable to -
Tenant for any damage 1o Tenant or Tenant’s business or property for any casualty. including but not limited to fire,
Rood, lurricane, earthquake, rain, storm, ice, sleet, or any other event or disaster of any Igind nature or sort, unless such

damage or casualty is due to Landlord’s negligence or conduct.

FAHOMESBPSWLEASING Agencies\Sea Granl Consortium (P2602004 New Lease, D, M.doc
. Page 5of 10
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'12 2. Ifiasa result of Landlord's leasmcr of the remaining portions of the Bmldulg 1o parties other than

Tenant, or as a result of any assignient or sublettmg by such parties. Landlord‘s insurance premium for the coverage
required by subparagraph 12.1 shall be increased. Tenant shall not be liable for or obligated to pay any portion of such

increase and such increase shall not coustitute part of the Building Operatiug Cost.

-123. Laudlord shall be responsible for all ad valorem taxes applicable to the Demised Premises aud shall

pay such amounts when due.

ARTICLE 13 - TENANT CAN CELLA.TION PRIVILEGE

or for any service or item supphed to Teuam by T:andlord:
(by  Liquidated or punitive damages for any cause or reason;

(c) Landlord's attorney fees. court costs or costs of collection in connection with any action or
inaction by Tenant under this Lease;

Fi HOML\bBPS‘ LEAS[N(J\A&,enues Sea Grant Consortium (P26).002004 New Lease, D, M.due
Page 6 of U
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“(d) Any form of insurance coverage for Landlord or any person or entity other than Tenanl or
for any real or personal property of any party other than Tenaat including, but not limited to, fire. comprehensive
general public liability or contractual Liability.

(e) Any indenmification, hold harmless, release or waiver agreement by Tenant to Landlord or
any other person, paty or entity; and
' 66} Payment of any late charges or penalties for faiture by Tenant to make payment of Basic

Rent or any other charges payable to Landlold pm suaut to tlus Lease.

l]lOllgdgCC: I

161

Premm\s 1temb in need of reph

mddequdle hahtmg fi mllv w1

17.1. ~Tenant sli‘all swrender the‘ Demised

Premises 1o Landlord in good order aud Coiidition~except=foi” ‘ordinary wear aud tear, permitted additions.
improvements or allerations made by Tenant and the results of any damage. destruction or Taking. Tenant shall
remove from the Demised Premises on or prior to such expiration or earlier termination all of its property situated

therein.

l-‘:‘-l-l()ME\SBPS\.I..EASl.-\'L’j'\_Ageucics‘nSea Granl Consartium (P26)1002004 New Lease, D, M.doe
Page 7 0of 10 :
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_ . ARTICLE 18 - NOTICES
18.1. " All notices, demands. requests, conseuts, approvals, offers, stalements and other wistruments or
conununications requived or permitted to be giveh hereunder shall be in writing and shall be deented to have been given
when delivered or when mailed by first class mail. postage prepaid, addressed to Landlord or Ténant at the addresses
appearing at the heading of this Lease.

ARTICLE 19 - AMENDMENTS

201 If elthex pmv shall ‘b' A

wriitelt notice to the

defanlt. . -

instrument.

P24,

otherwise affect the meaning hereof.
22.5.  This Lease shall be govemned by and construed in accordance with the laws of the Stale of Soutli
Carolina. '
226, Tn the event Landlord is involved in any bankiuptcy or lisolvency proceedings and Laudlord's
wustee fails to perform or rejects any of the Landlord's obligations under this Lease, Tenant shall have Uie option to

terminate this Lease.

FAHOME-SBPS\LEASING AgenciesiSea Grant Consortinm (P26)002004 New Lease. D. M.doc
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27, Exhibit "A" referred to in this Lease is incorporated herein and made a part hereof.
228, ‘This Lease is subject to and conditioned upon the approval of the Division of General Services. Real
Property Services. and shall be of no force or effect until the consent of such office shall be endorsed hereon.

N WITNESS WHEREOF, the parties have executed (his lease as of (he day and year indicated under fheir signature.

WITHNESS:

Y

ode-o’_f Requlauons 944 OOQ by the Sonlh

This Lease is
Carolina Budg
D0 0 fre ™

Lisa H. Catalanotto
Program Manager/Attorney

1" SHOMEVSBPS:LEASING AgenciesiSea Grant Consomum (P26)002004 New Lease, D. M.dac
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Exhibif “A”
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LEASE RENEWAL

THIS LEASE RENEWAL, is made as of the Executed Date (which is the date on which the South Carolina Budget and
Control Board, Division of General Services, executes this Lease Renewal as set forth on the signature page) by and between:
The Washington Light Infantry Battalion of Charleston, Inc. (the “Landlord”) having an address at: 287 Meeting Street,
Charleston, South Carolina 29401 and the South Carolina Sea Consortium (the "Tenant"), an agency, institution, department
(including any division or bureau thereof) or political subdivision of the State of South Carolina having an address at 287 Meeting
Street, Charleston, South Carolina 29401,
WITNESSETH; _
WHEREAS, the Washington Light Infantry Battalion of Charleston, Inc. entered into a Lease with Tenant dated July 1,
2009 for the Demised Premises located at 287 Meeting Street, Charleston, South Carolina 29401 for a three (3) year térm. '
corru‘nencigg Taly 1, 2009 and ending June 30, 2012 (the “Lease™);
WHEREAS, the Demised Premises consists of 5,822 rentable square feet on the gfound floor of the Building; and
WHEREAS, Landlord and Tenant hereto desire to renew said Lease; ‘
NOW THEREFQRE, Landlord and Tenant for considerations hereinafter mentioned covenant and agree the said Léage
is renewed and amended as follows: ' |
1. The term of this Lease Renewal (the “Lease Renewal Term”) shall be three (3)-years begiming on July 1, 2012, (the
"Commencemerit Date") anﬁ, unless terminated or éxtended, shall end on June 30, 2015 (the "Termination Date").
2. Tenant shall pay rent (the "Basic Rent") to Landlord during the Lease Renewal Term ‘at the rate of $10.60 (rounded) per
rentable square foot, in th'eiannual aggregate amount of § 61,713.24 payable in~equal wmonthly instaliments of $5,142.77

in advance on, or before the tenth (10th) day of each consecunve calendal month of the Lease Renewal Tern.

[SH]

Ifany pr OVIS!OI]S of ﬂns Lease Renewal conflict with any provisions contamed in the Lease, save the term of the Lease
and the amaunt of basic rent to be paid, then provisions of thxs Lease Renewal ‘shall govern and conirol, Al other
provisions of the aforesaid Lease are in effect and are incorporated herein by reference as fully and completely as if
each provision therein were set forth-and recited herein verbatim, and shall ﬁllly and completely control and apply to
the Lease Renewal. , .

4, Landlord and Tenant raﬁfy and confirm the Lease and agree that this Lease Renewal shall bind and inure to the benefit
of the parties hereby and their permitted successors, assigus and representatives effective as of July 1,2012.
All capitalized terms used herein shall have the meaning more particularly set forth in the Lease unless otherwise expressly

defined otherwise in this Lease Renewal.

G: \SBDS\:PASLAG\Agencﬁes\Sea Grant Consortium

(P26) \Lease Renewal 2012-07-01.doc
Page 1 of 2 :
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THIS LEASE RENEWAL, by reference to the above stated Lease, sh all; when fully executed, form a part thereof; and
ALL OTHER TERMS AND CONDITIONS of the Lease shall remain in full force and effect.

IN WITNESS WHEREOT, the parties have executed this Lease Renewal as of the day and year indicated under their

signature.
WITNESS: LANDLGRD:
The Washington Light Infantry Battalion of Charlestox,
Inc.
7 5 ) >
s s (\Eﬁ;7<,@;f"”" v//:25}77///;;iﬁijj(”
(witness signature) &1 ' / \(SIgnatul e for Iandlm d)
TULIkA Vo B vandd o Chutasmen f{/)%ﬂxa';’-i m"””}@*"”
(printed name and title of swnatmy) /
ad
Date

WITNESS: ’ ) TENANT:
: South Carolina Sea Grant Consortium
f '
.k Fs
{km sln;t}») -

R
FERPAN E
t:-;:hﬁ'%,“.‘h. v

& WEN, [ s
(signature for tenant)

(witness swnatme)

/ '@ll . ” i f L e

if FAYS T '\ i) oy
(punted name and title of signatory)
1t :.: i

A S .
‘:‘{ L ,nl_;f )

sl

Date .

This Lease is approved in accordance with the South Carolina Code of Regulations §19- %g 1000 by the South Carolina
Budget and Control Board, Division of General Services, Real Property Services, this / day of ﬂ!‘t /

2012,

Lisa H. Catalanotto

Y

7/

G:\SBPS\LEASING\Agencies\Sea Grant Consortium (P26)\Lease ‘Renewal 2012-07-01.doc
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE No.: 2013-CP-10-4019

THE WASHINGTON LIGHT
INFANTRY OF CHARLESTON
SOUTH CAROLINA, INC.,

 Plaintiff,
vs. CERTIFICATE OF SERVICE
THE SEA GRANT CONSORTIUM,
An Agency and Political
Subdivision of the State of South
Carolina,

Defendant,

COMES NOW YOUR UNDERSIGNED and certifies that a copy of the
Plaintiff’s Notice of Motion and Motioﬁ for Partial Summary Judgment and
Memorandum in Support of Motion for Summary Judgment was served was served on
the Defendant by placing a copy of the same in the United States Post, with sufficient
first class postage attached thereto, and properly addressed to the Defendant’s Counsel of

Record on this 17% day of October in the Year of Our Lord 2013,

{ o
i
1

1
3
ke

RESPEGTFULLYSUBMITTED "

Y i [ 1Y ool
i H

: y VR o
BY: _\ NN W

M. Richa}dson Hymhn, JTr.
"P.0.Box 127
Charleston, South Carolina 29402
843 416 1047
: 843 4161199
Charleston, South Carolina - SCBarNo.: 64867

17 October 2013 Attorney for the Plaintiff
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M. RicHARDSON HyMAN, JR.
ATTORNEY AT LAW
P.O.Box 127
CHARLESTON, SOUTH CAROLINA 29402

MRHCHAS@COMCAST.NET
(843)416-1047
(843) 323-410] (FACSIMILE)

21 October 2013

Mr. Jamies A. Stuckey Jr., Esquire

Stuckey Law Offices, LLC _ ‘ f
123 Meeting Street

Charleston, SC 29401

RE:  Washington Light Infantry of Charleston, v. The Sea Grant Consortium
Dear Mr. Stuckey: | |

Please find enclosed a copy of the Affidavit of Julian V. Brandt I in support of
the Plaintiff’s motion for Partial Summary Judgment. I do not anticipate further

documentation to be submitted in support of the motion at this time.

With kindest regards, I am and remain as ever,

Yoﬁl's v%ry truly,
% Y ’

vl

Y

' M\]\hh;l%on Hyman, Jr.

e SRS

MRH/ip
ce: Washington Light Infantry Board of Directors
Enclosures:

Affidavit of Julian V. Brandt
Cover Letter to Clerk of Court
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M. RICHARDSON HVMAN, JR.
ATTORNEY AT LAW
P.0.Box 127
CHARLESTON, SOUTH CAROLINA 29402

MRHCHAS@COMCAST.NET |
(843) 416-1047
(843)323-4101 (FAaCsIvMILE)

21 October 2013

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street

Charleston, South Carolina 29401

RE:  Washington Light Infantry of Charleston, South Carolina Inc., v. T he Sea Grant
Consortium

Case No. 2013-CP-10-4019

Dear Madam Clerk:

Please find enclosed for filing, the original and one copy of an affidavit in

Support of Plaintiff’s Motion for Partial Summary Judgment, as well as a certificate of
service thereof.

] I would appreciate your clocking and filing the original, and clocking the copy
and refurning it to me in the enclosed return envelope.

I thank you for your assistance in this mattel and with kindest regards, I am and
remain as ever,

yom mosgh\mmble and obed’t sv’t,

\’\‘x

\ \.___m\
M. R1chardson Hyman, Jr.

MRH/ip

Enclosures:

As stated above

Cc:  Henry L Siegling
Washington Light Infantry
287 Meeting Street :
Charleston, South Carolina 29401

Mr. James A. Stuckey Jr., Esquire
Stuckey Law Offices, LLC

123 Meeting Street

Charleston, SC 29401

'RECORDONAPPEAL_00032



STATE OF SOUTH CAROLINA ) AYFIDAVIT OF IULIAN V.BRANDT II
COUNTY OF CHARLESTON ; | |
COMES NOW YOUR AFFIANT, Fulian V. Brandt I, and does swear, testify
-and depose upon his lawful Oath as follows: |
1. I am Julian V. Brandt, a citizen and resident of the County of Charleston,
State of South Carolina, and a person have attdined the age of eighteen and having
knowledge of the facts attested to herein. -
2. I am a licensed real estate broker in t'he' State of South Carolina and the
principal of the firm Julian V. Brandt, Tnc.
3. 1 am the real estate agent for the Washington Light Infantry Company of
Charleston, South Carolina, Inc. |
4, I am intimately familiar with the iease between the Waéhing’[on Light
| Infantry Company of Chariéston, South Carolina, Inc. and the Sea Grént Consoﬁiurﬁ, a
copy of which is attached hereto as Exhibit 1 to this Affidavit and incorpoi‘ated herein.as
" Exhibit 1 hereto by reference.
. 5. I was mvolved m the procurement of that Lease.
6.~ The Lease was drafted by the State of South Catoliﬁa for its subsidiary
agencfy. the Sea Grant Consortium. |
VA I'was told by the drafters that the provisions ofthe Leasé had to be'as they
wefe drafted and that even the paper used for the Lease must be special paper approve.d‘

by the State of South Carolina.
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8. This affidavit was prepared for me, but the content herein is my own and
true and accurate based on my own knowledge and information of the events and

transactions set forth herein.

FURTHER SAYETH your affiant naught!

Sy £ M?

Jefffan V. Brandt 1L

N S"‘;V\v?m and subscribed to b_efore.me by the foregoing Julian V. Brandt I1I this
'\(’g\‘ ‘day of October in the Year of Our LORD 2013.
A E
AN
\_\:‘. s —0
Notary Public for South Carplina

.. .« - ) 74" /)0 7 (
My Commission Expires: A9, 7%
AN
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE No.: 2013-CP-10-4019

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

'THE WASHINGTON LIGHT
INFANTRY OF CHARLESTON
SOUTH CAROLINA, INC.,

.
p—

Plaintiff,

vS. CERTIFICATE OF SERVICE

THE SEA GRANT CONSORTIUM,

‘An Agency and Political
Subdivision of the State of South
Carolina,

Defendant,

\/vvvvvvvvvvvvv

COMES NOW YOUR UNDERSIGNED and cextifies that a copy of the Affidavit
of Julian V. Brandt ITI was served was served on the Defendant by placing a copy of the
same in the United States Post, with sufficient first class postage attached thereto, and

properly addressed to the Defendant’s Counsel of Record on this 21st of October in the

Year of Our Lord 2013.
7\
~ 4 \
vV

| N\ ]
RESPECTFULBY SUBMITTED

* 1. i
VTN

BY:

M. Richardson Hyman, Jr. ™
P.O . Box 127
Charleston, South Carolina 29402
843 416 1047
- 8434161199
Charleston, South Carolina . SCBarNo.: 64867

21 October 2013 B : ’ Attorney for the Plamﬁﬁf =
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Fun

e

1. R Hyman, ]r Legal Consulnng LLC mﬁ@mh :

P.O:BEX-127 -- . T - R
Charleston, South Carohna:—-2~94‘02'. S -

PO

Yot v-(,»(, CD
W opab s Wb e o

-

Mr. James A. Stuckey Jr., Esquire
Stuckey Law Offices, LLC

123 Meeting Street

Charleston, SC 29401

}‘ n‘]}. 84 ..ilnf)na js.‘if.‘-:
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STATE OF SOUTH CAROLINA ) ‘
. ) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) Case Nq, 2013-CP-10-4019
THE WASHINGTON LIGHT )
INFANTRY OF CHARLESTON )
SOUTH CAROLINA, INC. )
)
Plaintiff, ) '
) MEMORANDUM OF
vs. ) DEFENDANT
)
THE SEA GRANT CONSORTIUM, - )
An Agency and Political )
Subdivision of the State of South )
Carolina, )
)
Defendant. )
)

Defendant THE SEA GRANT CONSORTIUM submits this Memorandum in opposition

to the Declaratory Judgment requested by plaintiff. | |
OVERVIEW |

Defendéﬁt leases 287 Meeting Street, Charleston, at the southwest corner of Meeting and
George Streets, from Plaintiff The W'éshington Light Infantry. (Exhibit 1) By Lease _Rénewal
dated April 6, 2012; the Lease was extended for three srea1‘s and will now end and expire on June
30, 2015. Thé Demised Premises are 5,822 square _feet onthe gréund floor of the building. ‘ The
upper floors, including an historic museum, are occupied by plainﬁff.

Tt was recently discovered that the HV AC system, which was present and operative when
the plaintiff acquired the property, and which has béen usedbby the defendant/ten‘ant has caused

mold accumulation which can present a threat to health and welfare of the occupants. Plaintiff

-1-
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has taken action to remediate the mold, but has now been advised that the HVAC system needs:
to be repaired or replaced in order to prevent re-accumulation of the mold.

Plaintiff is now before the Court on its request for a Declaratory Judgment “declaung that
the obligation to mstall a working HVAC system in the Leased premises is the 1esponsxb1hty and
obligation of the Defendant and the Defendant alone.” |

Defendant opposes the Declaratory Judgment, believing that the terms of the
GOVERNMENTAL REAL ESTATE LEASE-STANDARD OFFICE prepared and approved by the South
Carolina Budget and Control Board, Division of General Seryices, Real Propéfcy Services, does
not provide that Defendant is either required to repair or replace the existing HVAC system.

LAW AND ARGUMENT

“The parties have agreed to t_he uncontested facts of this case by submitting to the Court a
STIPULATION OF FACT with the Lease Agreement attached.

It seems to Defendant that these provisions of the Lease Agreement are controlling and
dispositive of Plaintiff’s case:

ARTICLE 8 - TENANT’S COVENANTS provides:

8.1, Tenant covenants and agrees that it shall:

3 # * %

(b) Maintain the Demised Premises in a clean and good condition and
return the Demised Premises to Landlord at the termination of this Lease
in accordance with Article 17 hereof. Tenant shall not be obligated to.
make any repairs arising out of or in any way caused by 1) settling, 2)
defects in labor, workmanship, materials, fixtures or equipment employed.
supplied or installed by or on behalf of Landlord. . . . (Emphasis added).
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ARTICLE 16 - MINOR REPAIRS provides:

16.1. If at any time during the initial Term or Extended Term, if any,
Tenant shall find in the Demised Premises items in need of repair or
replacement . . . Tenant shall give written notice thereof to Landlord and
Landlord shall, atits sole cost and expense. repair. replace or otherwise
cure the deficiencies described by Tenant within thirty (30) days of the
date of Tenant’s notice thereof. - '

Additionally, ARTICLE 7 of the Lease Agreement provides:
ARTICLE 7 - LANDLORD’S REPRESENTATIONS AND WARRANTIES!
7.1. Landlord represents and warrants to Tenant that:

(f) Landlord will keep. . .Building and the Demised Premises in good order
and repair and make all reasonable improvements to maintain. . .Building
and the Demised Premises; (Emphasis added)

() Landlord will keep the Building and the Demised Premises protected . .
. within a reasonable time after Landlord has notice of damage or the need
for repair. '

Yes, the Lease Agreement provides:
ARTICLE 6 - SERVICES
6.1 The following services incidental to the use and enjoyment of the demised
premises are not included in this Lease or Landlord’s obligations to the Tenant
and must be contracted for independently by Tenant at is [sic] own costs: electric,
gas, and electric and gas services, water, sewer, security service, heating or air
conditioning, ventilating, artificial lighting or other lighting, telephone services
and infrastructure and equipment relating thereto, janitorial services, maintenance
services, and other related services,

It appears that these “services” are exactly that, electricity, gas, water, sewer, all to be

paid separately by Landlord under the provision, ‘V‘Landlovrd, has provided separate water, gas and

electric meters for Tenant to use in acquiring any of these services it may desire. Tenant shall be

-3.
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responsible financially for any services for which it contracts hereunder.” (ARTICLE 6 - -

SERVICES, Para. 6.1)

Accordingly, since the Lease Renewal expires on June 30, 2015, and the HVAC mold

problem has now been remedied, it seems overreaching for Plaintiff to ask to declare “that the

obligation to install a working HVAC system in the Leased premises is the responsibility and

obligation of the Defendant and the Defendant alone.

CONCELUSION

" For the reasons stated, based on the logical interpretation of the Lease Agreement,

Plaintiff’s request for Declaratory Judgment should be denied.

December 1, 2014

Charleston, South Carolina

Respectfully submitted,

) Sl
JA% STUCKEY [
ALTS 7COLLINS
STUCKEY LAW OFFICES, LLC
123 Meeting Street

Charleston, SC 29401
843-577-9323

Email: jstuckev@stuckeyvlaw.com

Email: acollins@stuckeylaw.com
Facsimile: 843-577-3635

- Attorneys for Defendant
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )} CASENO.: 2013-CP-10-4019
_ )
THE WASHINGTON LIGHT INFANTRY OF )
CHARLESTON SOUTH CAROLINA, INC., )
| . )
Plaintiffs, )
' ) _
Vs, ) ORDER GRANTING PLAINTIEFF’S
) MOTION FOR SUMMARY
THE SEA GRANT CONSORTIUM, An Agency ) JUDGMENT
and Political Subdivision of the State of South ) ey
Carolina, ’3 ) o e = -
) < oE o h
~ Defendant, ) \ Eﬂf‘ ~4 %ﬁ
| : \< 7%
Qg AR
\ oh 2o
\ ea =
. , I . ' 22 n <
This case involves an interpretation of a Governmental Real Estate Lea\se~ B W

\
Standard Office for 287 Meeting Street, Charleston, between Plaintiff, The Wa\shington

Light Infantry of Charleston Soutlr Carolina, Inc., as Landlord, and Defendant, The Sea
Grant Consortium, as Tenant. A hearing was held on January 17, 2014, before the
Charleston County Master in Equity. Based upon the record, I make the following

Findings of Fact and Conclusions of Law as the Order of this Couut.

Findings of Facit

The parties‘éntered into a written lease agreemeﬁt (“Lease™) on April 6, 2012.
Plaintiff asserts that Defendant has the responsibility and obbligation under the lease to
install a working HVAC system in the leased premisés (“Demised Premises;’).
Defendant 'mtei*pre"cs the leasé agreement differently, and filed a Counterclaim fbr

equitable apportionment of rent along with incidental payments and charges incurred
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while maintenance to the HVAC system was being performed. Plaintiff was required to
repair the HVAC system bécause of mold infestation in the air conditioning ducts.

. The parties agree that the Governmental Real Estate Lease-Standard Office is the
valid Lease in this dispute. Asa resullt of mold discovered in the Demised Premises,
which requited Plaintiff to disrupt and infringe on the tenancy of Defendant, the parties
agree that an equitable apportionment of rent of $2,571.39 will be made to Defendant.

I find this Court has jurisdiction Qf this action and that venue is proper.

Conclusions of Law

Summary judgment is appropriate if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that

there is no genuine issue as to any material fact and that the moving party is entitled to

judgment as a matter of law. Rule 56(c), SCRCP; Helms Realty, Inc. v. Gibson-Wall
Co., 363 S.C. 334, 611 S.E.2d 485 (2005). The party secking summaryjudgment has the
burden of clearly establishing the absence of a genuine issue of material fact. McCall v.

State Farm Mut. Auio. Ins. Co,, 359 S.C. 372, 597 S.E.2d 181(S.C. App. 2004). Even

where there is no dispute as to the evidentiary facts, but only as to the conclusions or
inferences to be drawn from them, summary judgment should not be granted. Hamilton
v. Miller, 301 8.C. 453,47, 389 S.5.2d 652 (1990). All ambiguities, conclusions, and

inferences arising from the evidence must be construed most strongly against the movant. -

Tupper v. Dorchester County, 326 S.C. 318, 487 SE2d 187 (1997). |
Where the issue is construction of a written contract the question is one of law if

the language is “plain and unambiguous.” First-Citizens Bank & Trust Co. v. Conway

Nat. Bank, 282 S.C. 303, 317 S.E.2d 776 (S.’C. App. 1984); Dabbs v. Cincinnati Ins. Co.,

Page 2 of'5
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293 S.C. 234, 359-S.E.2d 521 (S.C. App. 1987).. If a contract’s terms, when viewed by a
reasonably intelligent person, are capable of having more thaﬁ one meaning then the

contract is considered to be ambiguous. Progressive Max Ins. Co. v. Floating Caps, Inc,,

405 S.C. 35, 46-47, 747 S.E.2d 178, 184 (2013).
A court will construe any ambiguities in a contract against the drafter of the

agreement. Mathis v. Brown & Brown of S.C..Inc., 389 S.C. 299, 309, 698 S.E.2d 773,

778 (2010). In construing a contract, the primary objective is to ascertain and give effect

to the intention of the parties. Southern Atl. Fin. Sexvs., Inc. v. Middleton, 349 S.C. 77,

80-81, 562 S.E.2d 482, 484-85 (Ct. App. 2002). Documents will be interpreted to give
effect to all of their provisions, thus the primaty test as to the character of a contract is the
intention of the parties gathered from the whole scope and effect of the language used.

Ecclesiastes Production Ministries v. Qutparcel Associates, LLC, 374 S.C. 483, 649

S.E.2d 494 (Ct. App. 2007).

There is no dispute between the parties as to the validity éf the Governmental
Real Estate Lease-Standard Office lease agreement in this action. The parties agree that
an equitablé apportionment of rertt, totaling $2,571.39, will be made to Defendant
because of the discovery of mold in the air conditioning vents. However, the dispute
between the partieg conc;ams the interpretatioﬁ of Paragraph 11.4. The question for this
Court to decide is whether the Janguage of Paragraph 114 is ungmﬁi guous. The parties
argue over whether,“‘other payments and charges,” inéludesDefendant’s IT/computer
expenses of $5,389.49 and $572.73 for packing, which _i nclu&es boxes that were used to
'mo?e computer equipment,

Paragraph 11.4 of the lease agreement provides:

Page 3of 5
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11.4 Upon damage or destruction to the Building or the Demised Premises or
upon a Taking thereof which does not result in termination pursuant to
subparagraph 11.3 of this Lease, Basic Rent and any other payments and charges
payable by Tenant hereunder shall abate as of the date of the occutrence, or in the
case of partial damage, destruction or Taking which does not cause Tenant to
discontinue use of the Demised Premises as contemplated herein, the Basic Rent
and any other payments and charges shall be equitably apportioned. (Emphasis
added)

Inits redacted form the pertinent portions of this paragraph will read:

11.4  Upon damage...to the building or the demised premiises...or in the case of
partial damage. .. which does not cause Tenant to discontinue use of the Demised
Premises as contenplated herein, the Basic Rent and any other payments and
charges shall be equitably apportioned. (Emphasis added)

Paragraph 11.4’s language is unambiguous. The Lease fails to define “other
payments and charges.” | However, when reading the Lea;e asa whole, “ofher payments
and charges,” refers to any payment of rent or charges payable to Plaintiff, and owed by
Defendant.! Paragraph 11.4 applies only to payments and charges made fo or received by
the Landlord pursuant to the Lease, and not debts incurred oﬁtside the Lease. The
payments that Defendant wade for IT and moving costs are not provided for in the Lease,
and thus, are not payments Defendant may seek to apportion under the Lease.

| Conclusions
IT IS THEREFORE ORDERED:
1. Plaintiff shgll equitably apportion rent in the amount of $2,571.39 to Defendant;
2. Defendant’s [T/coraputer and packing/boxes expenses are not a Taking;

The lease language is unambiguous; and

[Uh}

4. Plaintiff’s motion for partial summary judgment is granted.

'Asan example, Article 14, paragraph 14.1(f) exempts Defendant from, “[Playment of
any late charges or penalties for failure by Tenant to make payment of Basic Rent or any
_ other charges payable to landlord pursuant to this Lease.”

Page 4 of 5
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IT IS SO ORDERED.

Mikell R, Scarb dt{ =
Master-In-Equi

October {,-20 14

E " Charleston, South Carolina

‘ 4 *  Page5o0fS
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS
COUNTY OF CHARLESTON :

THE WASHINGTON LIGHT INFANTRY OF CHARLESTON
SOUTH CAROLINA INC.

Plaintiff,
vVSs. . CASE NO. 2013-CP-10-4019
THE SEA GRANT CONSORTIUM, An Agency -and
Political Subdivision of the State of South

Carolina,

Defendant.

Hearing before the Honorable Mikell
R. Scarborough, reported by Christine A.
Smith, Court Reporter and Notary Public, at
10:16 a.m. on December 1, 2014, at 100 Broad
Street, Courtroom 2A, Charleston, South

Carolina.

Christine A. Smith, Court Reporter
P.0O. Box 30276
Charleston, SC 29417
~ (843) 367-9596
casmith@charlestoncounty.org
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APPEARANCES OF COUNSEL:
ATTORNEYS FOR THE PLAINTIFF:

Richardson Hyman Jr., Esg.

Law Office of Richardson Hyman
P.O. Box 127

Charleston, SC 29402

(843) 416-1047

ATTORNEYS FOR THE DEFENDANT:

James A. Stuckey, Jr., ksqg.
Stuckey Law Offices, LLC
123 Meeting Street
Charleston, SC 29401

(843) 577-9323,
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(DFT. EXH. #1, Memorandum, was marked for

identification.)

PROCEUEDTINGS

THE COURT: So we are back into our
case for this morning, WLI versus Sea
Grant. We set it for trial this morning.
We had previously heard maybe back in
January, actually, we heard motions for
summary Jjudgment. The Court took them
under advisement. I apologize for the
delay in getting ybu—all an answer, but I
did finally give you an answer.

When we met last weék, we set the
matter today for hearing. I'm really soxt
of assﬁming it's more like a.damages
hearing is really where we are on thisvone;

Mr. Hymaﬁ, WhatAhave you got?

MR. HYMAN: Very briefly, in lieu of
an openiﬁg statemeht, we brought this'
action which is an action for the Court to
construe a contract; There are no'prayers
for damages on the Plaintiff's side.

Defendant had counterclaims for damages.
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THE COURT: Okay.

MR. HYMAN: And that was the
subject, but basically our prayers were for
the Court to construe the obligations of
the parties under the lease between the
parties.

THE COURT: You-all are not seeking
damages -- just the DJ action, right?

MR. HYMAN: Yes, sir.

THE COURT: All right. Mr. Stuckey?
Any objeétion to that?

MR. STUCKEY: No, Your Honor,.

otherwise. Basically I think we were

deserving the damages because if the Court

rules in favor of fhe Plaintiff then
they're going.to come back -- what this is
is a repair to an air conditioning system
or replacement of the air &onditioning
system. That's basically'what'it is.

Counsel was asking that the contract
be construed as to who has the obligation
to either repair or replace and that's what
we're before the Court on'today.

THE COURT: Very good. Are you

ready to proceed then?
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MR. HYMAN: Yes, Your Honor. As we
informed.the Court last week, Mr. Stuckey
and T have worked and reached a stipulation
of fact and with the Court's permission
I'll read the'Stipulation of fact into the
record.

THE COURT: All right, sir.

MR. HYMAN: Parties hereby agree and
stipulate to the following facts which are
admissible for allipurposeé.- |

THE COURT: Now, I want you to slow
down unless you've given Ms. Smith a copy
of that. If you'll just slow down because
she's typing it down. |

MR. HYMAN: I'm sorry.

THE COURT: -Thank'you, Mr. Hyman.

MR. HYMAN: "The Plaintiff,
Washingfon Light Infantry of Charleston,
South Carolina, Inc., or Washington'Light
infantry, is a'nonprofit Coﬁporation
licensed under the laws of the State of
South Carblina; The Defendant, Sea Grant
Consortium, is an agency and political
subdivisioﬁ of the State of South Carolina.

"The Plaintiff owns certain property
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located on Meeting'Street,‘CharLeston,
South Carolina commonly known as the
Washington Light Infantry. The Sea Grant
Consortium has leased the first floor.of
the Washington.Light Infantry Armory-froﬁ'
the Washington Light Infantry."

The lease for the first floor is
attached hereto as Exhibit 1 and
incorporated herein as Exhibit 1, and is
also Plaintiff's Exhibit 1. With the.
Court's permission I'1ll tender the lease at
this time. |

.~ THE COURT: All right. Exhibit 1,
very good. . -

(PLF. EXH. #1, Lease Agreement, was
marked for identification.)

| MR. HYMAN: "The lease, Exhibit 1,
is supported by full, fair, and valuable
considergtién. There's a heating,

ventilation, and air conditioning (HVAC)

- unit for the first floor of the Washington

Light Infantry Armory which constitutes the
Sea Grant leasehold. The HVAC unit was
present when Washington Light Infantry

acquired the Armory. The tenant has been
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using the HVAC system that was in placé
when the Washington Ligﬁt,Infantry acquired
the Armory.

"It was recently discovered that the
HVAC system has caused mold accuﬁulation
which can present a threat to health and
welfare. The Washington Light Infantry has
remediated the mold, which has accumulated
to date. The HVAC system needs to be
repaired or replaced to prevent .
reaccumulation of mold. The parties
dispute whose obligation under the lease it
is to maintain, repair, or replace the HVAC
system." |

The lease at Exhibif 1 was drafted
by the Defendant and signed by both myself
and Mr. Stuckey, and we can offer this up
as Exhibit 2 if the Court likes, or if not
I think the reading'is sufficient. |

THE COURT: TI've got it. Is it
exeéuted at all, or did you-all just have
it signed? Let's go ahead and put it in
and call it an exhibit. That will be fine.
That will take care of any questions I

think. That's Exhibit No. 27?
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MR. HYMAN: Yes, sir.
(PLF. EXH. #2, Stipulation of Fact,
wés marked for identificationf)
 THE COURT: All right.
MR. HYMAN: At this time, Your
Honor, I will move forvExhibits 1 and 2 to

be accepted into evidence as Exhibits 1 and

2.

THE COURT: Very good.

MR. STUCKEY: No objection.

THE . COURT: Without objection. Very
good. _ »

MR. HYMAN: Plaintiff rests, Your
Honor.

THE COURT: Very good. And
Mr. Stuckey? I have a memorandum from you.

MR. STUCKEY: That's correct, Your
Hohor. That SetS forth our position.

And would Your Honor like. to hear
arguments by me, or would you like to have
Mr. Hyman open with some?

THE COURT: 'Lét me gd ahead and hear

from you, and then I'll'gome back to

Mr. Hyman. How about that? That's a

little different, but he's already spoken.
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MR. STUCKEY: Your Honor, we%ve'
outlined the facts and we've also outlined
our understanding in our submittal of the
lease agreement. |

Basically, as set forth‘in oﬁr
membfandum, this lease agreement involves

the premises at 287 Meeting Street, which

is the Washington Light Infantry building

which is on the southwestern corner of
George Street and Meeting Street. The
first floor is leased to the Sea Grant
Consortium and the second or third floor --
and I forget whether it's the second or
third or not.but anyhdw the Washington
Light Infantry has their museum there,
their hiétoric‘museum, and I think also .
they use it as a meeting hall.

So anyhow, we're talking about
basically 5,822 square feet of the lower
first floor which is leased. ©Now, the
lease, Your Honor, will expire in June,
unless it's renewed, June 30th, 2015. It
had an original iease of three yeérs. It
was extended three additional years from

2012, and 1is set to expire now on June 30,
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2015.

We do nof know now, Your Honor --
we're basically talking about six or seven
months is what it is unless the parties
agree. I1've made certain overtures to
Mr. Hyman, and he's indicated-he's not sure
what the wishes will be of the Plaintiff as
to whether or not the lease will be
extended. The probablllty is it's a
standard provision, I think, that the
rental increases by 3 percent under the
lease renewal. |

"Your Honor, we think that —— 1if Your
Honorx will look at Paragraph.8.1 of the-
lease agreemeht we think that's completely
governing and_dispoeitive of this case;
What it says, if I might read it to the
Court, "Tenant covenants and agrees that it
shall -- and this 1is subparagraph (b)

maintain the. demised premises in a clean

.ahd good condition and return the demised

premises to landlord at the termination of
this lease in accordance with Article 17
herle.” This is the governing provision.

"The tenant shall not be obligated
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to make any repairs arising out of ox in
any ‘way caused by, 1) settling, 2) defects
in labor, workmanship, materials, fixtures
or equipment employed, suppiied, or _
installed by or on behalf of the landloxrd."

So it specifically says there that
the tenant shall not be obligated to make
any repaits arising out of or any defects
in fixtures or equipment employed,
supplied, or installed by.or on behalf of
the landlord. -

So Your Honor, this HVAC system was .
in place when the lease went into effect.
It was-in place when the renewal went into
effect. That i1s the governing provision,
and it specifically states that the tenant,
thatis us, shall not be obligated to make
any repairs arising out of or:caused by any
defects in the workmanship, maférials, or

fixtures or equipment emplpyed, Supplied,

or installed by or on behalf of the

landloxd.
So the HVAC system was clearly
installed and was in place by the‘landlord,

so it's the landlord‘s.responsibility, Your
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Honor. We have discussed other provisions.

Mr. Hyman has presented a very airtight

memorandum in support of his client's

position. We've talked about several other
provisions of the lease agréement.

We think one 1s about services and
it appears that these services are exactly
that. They talk about services should be
provided by the tenant and then the
landlord has no responsibility for
providing the services. Well, the services
are exactly that: Electricity, gas, water,
sewer all to be paid'Separateiy by
landlord. Under the provision, landlord
has provided separate -- well, that's to be
paid‘separatély by tenant. TI've got that
wrong 1in the memorandum. .

Urder the provision, landlord has
provided separate water, gas, and electric
meters for‘ﬁenant to use in_acquiring.any
of these services that they desire. Tenant
shall be=responsibie financially for any
services which it contracts hereunder.

So obviously the services are things

like telephone, sewer, electricity, which
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are all of the amenities which are paid by
the tenant and have nothing to do'with the
tenant's reéponsibility to replace or
repair the HVAC system.

THE COURT: Was the unit under any
type of maintenance contract at all? Did
anybody have it uﬁder contract?

MR. HYMAN: No, Sif.

THE COURT: ILet me hear from you on
the issue then of the equipment used or
supplied by the landlord, and then I'll be
glad to hear from you otherwise. Let's
talk about that first.

MR. HYMAN: Okay. The first issue
that I would say is that -- there's certain
aspeéts - that's Paragraph 8.1. First of
all,-my client didn't install that nor was
it installed on my client's behalf. That
is the language.which is contained in
Paragfaph 8.1. |

THE COURT: 1(b), wasn't it?
8.1(b)? _ 4

MR. HYMAN: 1(b) . 'it says, The
tenant shall not be obligated to make any

repairs out of or caused by defects in
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labor, workmanship, materiéls, fixtures
supplied or'installed by landlord. We
didn't supply it. We didn't install it.
It wasn't done on our behalf. It was there
when we bought the puilding. That's
argument number one. SO it doesn't meet
the requirements of 8.1 (b). ,
Secoﬁd of all,'Your Honor, the only
evidence before the Court today is what is

in the stipulation of fact. There is not

one shred of evidence which has been

introduced which says that the HVAC system
was defective ih labor, defective in
workmanship, defective in materials, or
otherwise.

It's not working as it should now.
It's old. Itis'nothing to Say it's
defective when it wés'installed. If the
word language of 8.1(b) is read as if
Should_be-read, the teﬁaht is not
responsible for defects in workmanship,
labor, et cetera. This doesn't apply to
things that just had been installed )
properly and over the years don't work

right anymore.

RECORDONAPPEAL_00059




10

S11

12

13

14,

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Do we have aﬁ idea of
the age of the unit?

MR. HYMAN: We don't'know( Your
Honor.

THE COURT: It's not been under a
maintenance contract?  We don't knbw,how
old it 1is? ,

MR. HYMAN: It's older than 1986,
Your Honor.. |

THE COURT: Is that when the
building was acquired?

MR. HYMAN: Yes, éir.

THE COURT: All right. Again, we're
only talking about the first fléof? We

don't have any other problems anywhere in

~the building to speak of?

MR. HYMAN:. Correct.

THE COURT: All‘right.

MR. HYMAN: Your Honor ésked me to
address that one issue and I have, but the
real crux of the issue doesn't lie in that
provision.

THE COURT: You can go further.
That's fine.

MR. HYMAN: If'ydu take that one
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provision, and decide this case, even
though those fécts aren't in evidence,
maybe Mr. Stuckey's argument would sound
much more plausible. To do that tﬁe Court
has to completely disregard the language in
Paragraph 6. This is a critical paragraph.

The  following services incidental -to

- the use and enjoymenﬁ of the demised

premises aré not included in this lease or
the landlord's obligation to tenant. The
fqllowing services are not included in the
landlord's obligétion to tenant.

If you go down -- heating or air
conditioning, veﬂtilating,'artificial
lighting, et'cetera, are included in there.
Now, Mr. Stuckey interprets that to mean

services and services only. To do that the

- Court has to chop part of Paragraph 6 out

just as the Court has to chop the whole of
Article 6 out to make Article 8.1(b) stand -
because Article 6.1 says that all:of these
things must be contracted independentiy by
tenant atiits own expense, and on the

second line to the end, "and infrastructure

and equipment relating thereto.”
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So it is wvery clear that thé
contract was drafted by the State of South
Carolina. and not only included services but
infrastructure énd equipment.relating
thereto. If Your Honor wants me -- .I'm
going to show Mr. Stuckey real qﬁick.

MR. STUCKEY: TI've got it. I've got
it.

THE COURT: We'rxre in 6.1, correct?

MR. HYMAN: Yes,‘sir.

THE COURT: So 1t reads, The
following services incidental to the use
and enjoyment are not included in this
lease or in landlord's obligation to the
tenant and muét be contracted for
independently by tenant, and that includes
heating or alr conditioning and
infrastructure and equipment related
thereto.

And it goes on in the next séntence,
Landlord has provided‘separate‘water,ggas,
and electric meters for tenant to use in
acquiriﬁg of these services, but they |
obtain and paid for their own services is

what you're getting at, right?
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I'm talking about water, gas,

electric, right? The meters are there.

They paid separately for'those?‘ Separate
from the rent?

MR. HYMAN: Correct.

THE COﬁRT: They;re not paying all
that to the landlord?

MR. HYMAN: That is correct.

THE COURT: So then there's no
commoﬁ apea?' Maintenance? This is just a
straight rental payment that's made to the
landlord for the use?

MR. HYMAN: Well, I'm not sure if
there are, but there is not for any HVAC
sYstem. There may some type of ?rovision
for taxes. I'm not sure, Your Honor.
| THE COURT: I've got it. All right.
Okay.

MR. HYMAN: That's the critical crux

of the question. We're not in disagreement

~as to which of the applicable paragraphs of

the lease are relevant. What is manifested
in this case, Your Honor -- 8.1(f) states
that the tenant shall, "Use reasonable

precautions to protect person and property
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against fire or other casualty.”

. The Washingtén Light Infantry spent
close to $250,000 rémedying this mold
situation. So it's very evident that:mold'
in this building is a danger, and it's
stipulated by the parties that it's a
danger to person and propérty. |

| So it's very clear under Article
8.1(f) that they cannot use the HVAC
system, and we notified them of that when
this issue came up and it was remediated.
Sd_who fixes 1it? This is a case of
a very inartfully drafted lease. I think
that all of us would agree that this lease

has been -- during the summaiy judgment

- stages in regard to their claim against us,

and in regard to this incident of an
inartfully drafted lease.

The Court must read the lease}in~
accordance with the constrﬁction and the
Coﬁtt must give effect to each and every
provision in the iease, not igﬁoring one
and reducing it to mere surplus. I in

this case the Court simply looks at

Paragraph 8.1 (b) then Mr.'Stuckéy is
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correct, but it basicallY'disregéids the
whole of Paragraph 6.1 and Article 6.all
together.

| The State of South Carolina wrote
this lease. It's even on their own
letterhead, which I think was a legal
requirement, with their watermark. The
answer, I think, basically, Your Honor, in
the textbook sense is, the WLI is not .
required to replace anythiﬁg. It's very
clear from Paragraph 6.

Sea Grant 1is not required to replace
or repair anything. I think that's very
clear from the lease, too, but if you go to
Paragraph 6 -- if Sea Grant wants these
services, 1f it.wants HVAC, then it 1is
responsiblé for either repairing or
replacing the:system beéauseﬂit is
responsiblé solely under Paragraph 6 for
HVAC SerVices. They do not have to have
it, and they can walk away from this lease
without having it. They can terminate
right now if they want tb terminate because
they have that‘right under the lease.

If they want this service

RECORDONAPPEAL_00065




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

21

Paragraph 6 mandates that they provide it
and they do so at their own expense as well
as all infrastructure aﬁd equipment
relating thereto. I think that is the
textbook answer the law school professor
would be looking for in the construction of
this.

One wishes to find this contract
ambiguous, but it really isn't ambiguous.
I've tried all I can. If it were ambiguous
it would still be construed against the
drafter. AActualiy, you can look at the
plain language of this'and give effect to
each of those terms by concluding that
neither party is obligated to repair or
replace, but if such use is to be had, then
it must be had at the expense of the Sea
Grant. Thank you, Your Honor.

THE COURT:. Very good. Let me hear
from you on that one, Mr, Stuckey? How. do
you reconcile 6.1 is what I'm getting at?

MR. STUCKEY: Your Honor, 6.1 --— we.
would like to make'a slight change. We'ﬁe
got a Scribner's error on Page 3 (sic) at

the bottom. That paragraph stated, it
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appears that these "services" are exactly
that of electricity, gas, water, sewer are
to be paid separately by the landlord -- it

should be tenant -- are to be paid

" separately by tenant.

Under the provision landlord has
provided separate water, gas, and electric
meters for tenant to use in acquirihg>any
of these services if they desire.

Obviously, the services are the monthly

‘rental for those provisions: Electricity,

gas, water, sewer, and so forth.

The lease agreement goes on, Your
Honor, to say, ”Tehant shall be responsible
financially for any services for which it'
contracts hereunder.” So that's the
provision about the Sea Grant contracting
hereunder. vThére's no contract provision
here. B

In addition, Your Honor, we pointed
out in our memorandum, Paragraph 7.1,.
Landlord represents and warrants -
represents‘and warrants -- to'tehant that:

(f) Landlord will keep the building and the

demised premises in good order and repair
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and make all reasonable improﬁements to
maintain the building and the demised
premises.

(g) Landlord will keep the building

and the demised premises protected --

~protected -- and we're talking about a

hazard from mold,.withiﬁ a reasonable time
after landlord has notice of damage or the
need for repair.

THE COURT: Mr. Hyman said they did
do those repairs; is that correct?

'MR. STUCKEY: They did the
remediation, Your Honor. They have done
the remediation, and now if there's goilng -
to be any future problems with the
remediation I'm assuming that they will
extend the leaée agreement béyond.the
deadline of June 15, 2015. -

What they want us to do is if
there's any recurring remediation for us to
take care of that, or for us to completely‘
replace the HVAC Sysﬁem, We have no |
responsibility fQ do either, Your Honof,
under the lease agreement we submit. I was

looking to see if Representative Whipper
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might be here when it was emphasized that,

this lease prepared by the South Carolina

Budget and Control Board Department of

Property Services was inept or incompetent
or improper or something like thét.

THE COURT: I'm with you on that
one. o |

MR. HYMAN: I wouldn't mind telling
Seth that to his face. Maybe it will do
some good. -

THE COURT: All right. One second.

(Brief pause.)

- THE COURT: What I have done -- this
is a little unusual. ©Let me tell you what
I was wrestling with. I'm ready to rule

~and get .this one out of the way. You-all

need some clarity on this. Again, I
apologize for taking as long as I did.

I've gone to the Residential
Landioxd and Tenant Act, nbt because it
applies but because it was passed in 1986
and it.provides certain remedies and
requiremeﬁts, vClearly this is a commercial
lease, so it's not subject to the

ReSidential Landlord and Tenant Act, but I
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went to it because here's what I find to be
épplicable here.

I'm looking at 27-40-440(a) (5). It
talks in terms of the landlord to maintain
the premises. It talks about keeping the
property in feasonably good and safe
working order including heating and
ventilation and air Conditioniﬂg, The
appliances present in the dwelling unit are
presumed to be supplied by the landlord
unless speéifically excluded by the,rental
agreement .

T think that's exactly what we have
here. That's kind of where I'm going to go
because I'm going to f£ind that under the
terms of this lease agreement the services
that were defined, in fact, does include
heating and air conditioning.

 So it looks to me that the
provision -- I think this is unusual, but
when I look at this in the context, not of
a residential lease but in terms of a
commercial lease -- in a typical.commercial
lease you go into-é building, and quite

frankly, it's just'é shell.
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If you wént heating and air, you've
got to go get heating and air. 1If you want
gas and water, you've got to get gas and
water. So that's what I'm looking at. I'm
looking at this as if they went into a |
shell. Ciearly, it Was more than a shell
that they went into, and I'm talking about
they beihg the tenant.

The following services are
incidental to the use and enjoymént and are
not included in this lease or the |
landlord's obligatiéns, and it specifically
includes heating orAair conditioning.

Okay? | |

I think under the residential lease
it would be presumed that it was, but it
provides for an out in the eveht of a
contract providing for that. I think
that's what we've got under 6.1, that in
fact those aré included. Under 8.1, which
is what thé Defendant has argued in order
to maintain the premises in a good
condition and return it as indicated, but
these fixtures or equipment have been --

that would be. quote "employed, supplied,'or
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installed by or on behalf of the landlord,
I find to be specifically excluded by the
language of o6.1.:

‘In other words, what I'm finding 1s
that the landlord's requirement 1is to
provide the tenant with a shell and then
the shell -- and undef the terms of this
lease I fina that the tenant's required to
maintain and cover those expenses of what's
provided for under 6.1: Electric,. gas,
water, sewer, security, heating, or air
conditioning which is relevant to our
inquiry.

So that's my finding. Mr.FHyman,
from your prospective then I féund for your
client under the terms of the lease that
the demise/premises —-- the provision of
heating and air cbnditioning relevant to
this ingquiry, 1is required to be provided
and maintéined by the tenant. Okay? So I
tﬁink that covers what it is you're after.

Mr. Stuckey, it's not in your‘favbr,
and I understand that, and you-all
certainly have a right to disagree with me

on that. I'm looking at the language of
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the contract itself is what I'm telling you.-
i

that I'm looking at.
The only reason I went to the
Residential Landlord and Tenant Act was

because I knew that it would be -- it was

supposedly written more in favor of the

1

tenants. Even if you look at the language!
of the Residential Landlord and Tenant Act:

it provides for an exclusion in the

contract. I find that that's exactly what

-Article 6.1'does,'it excludes the j

requirement of landlords‘to provide and |
maintain the heating.and'air éonditioning:
units. That's just the language of the
contract. I find that it is not’ambiguouﬁ,
It is unambiguous and therefore it's a ‘
matter of law for the Court. | :
With that, gentlemen; I‘haveAruledL
Mr. Hyman would you ptovide me with an |

order and run that by Mr. Stuckey?

MR.‘HYMAN: Yes, Your Honor. | ;

THE COURT: We'll go from there. ;4
Very good.-'Thank you—all very much. !
(The proceedings were concluded a%

10:48 a.m.) | L
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State of South Carolina)

i

County of Charleston JE ERTI FICA T;E

I, Christine A. Smith, Court

Reporter and Notary Public for the State off

South Carolina at Large, do hereby certify

l
that the foregoing transcript is a true,

accurate, and complete record. ;‘

I further certify that I am neither
related to nor counsel for any party to th%
cause pendihg or interested in the events ‘
thereof.

Witness my hand, I have hereunto
affixed my official seal this 1lth day off
December, 2014 at Charleston, Charleston ‘

County, South Carolina. E :

Christine A. Smith
Notary Public P
My Commission Expires
May 12, 2021

t

i
{
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GOVERNMENTAL REAL ESTATE LEASTE - STANDARD OFFICE

THIS LEASE AGREEMENT ("Lease”) is made as of the Effective Date (whicl is the date on which the
South Carolina Budget aud Control Board, Division of General Services, executes this Lease as sct forth on ihe .
siguature page) by and between: The quhing@ Light Infantry Battation of Charleston. Ine. ("Landlord") having an ;
nd tle S.C _Sea Grant Consortium ("Tenant") ati agency.

address at: 287 Meeling Streel, Charleston, SC 29401
institution. department (mcludulu auy dmston or b,' eau‘meleoﬂ 0 polmczﬂ SlldeVlSlOl’l of the Swte of South Carolina

1.1.
and subjea o thc ctms. coveuunl., md p~ ov' LO[!S_ etéof, prt _f

equal Monthly installments of $4.951.67i
Upon the,

in advance oo or before the tenth (10th} day-o
expiration of the Initial Term of the Jease. and on any extensiou or rencwal thereof. Basic Rent shall increase ouce at

tire beginning of (he extended tern in the amouni of three percent (3%) of the above- referenced amouut ¢s a base point

of calculation. ' ‘ T - .
3.2. Rentable square fooluge shall be determined in accordance with BOMA standards. :

FoHOMESRPSiILEASING AgeuciesSea Grunl Consortinm (P26)"=()l)?.(')l)4.New Lease, . M.doc

Page 1 off l0d ~
: . /\ [ l_ \
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33. All payments to be made by Tenant pursuant to this Lease sball be apportioned and pi‘or'd(ed as of the

Comumencement Date and the Termination Date or as of the date of an earlier termination pursuant to this Lease, as the

case may be.
34. Unless notified otherwise in writing, all payments shall be mailed to Landlord at:

Washington Light lnfntry Battalion
287 Meeting Street
Charleston, 5C 29401 . .

pohllcal subdmsmn or State- Dpemled euuty and. wuh [he puor wuuen !
eraon'ox parly. pr0v1ded thal anv such

i

N 1

ass;gumeul or subledsc snall be |

xecuted m vrltmcr by Landlord ‘in 1ddmou to the.consent to any’

!
0
'
'

!
|

ARTICLE G SERVICES
* The following services incidental to the nse and enjoyment of the demised premises are not included

6.1.
in this Lease or Landlord's obligations to the Tenaut and must be contracted for independently by Tenant at is own
i i

costs: electric, gas, and electric and gas services. water, sewer, security service, heating or air conditioning, ventilating,
artificial lighting or other lighting, telephone services and infrastructure and equipnient relating thereto, janiorial

services, muaiitenance services and other related services. Landlord has provided separate water. gas and electric meters

T HUVIE‘bBPb\LE‘\b[N(J‘a\gencxes\Sea Grant Consoclium (P26)X)02004 \Iew Lease, D, M.doc
Page 2 of 10 :
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for Tenant to use in acquiring any of these services it may desire. Tenant shall be respousible financially for any
services for which it contracts hereunder.

The Landlord shall designate four (4) parking spaces for (he Tenant at the rear of the building. Tenant may
use these parking spaces for parking only and may ot use any other parking spaces on tlre Landlord’s fee. other than
those as may ffom time to time be designated by Laudlord, without landlord’s specific written permission

ARTICLE 7 - LANDLORD'S REPRESENTATIONS AND WARRANTIES |

71. Landlord represents and wanants lo Temutthat
(a) Landlmd is the owuel of the ) Id aud Bmldmmm fee sunple, that title is marketable and

all apphcable statutes. codes ml@c remllanons and ordmances now m e[fect 'md (. the best of ‘the Landlord’s |

knowledge; there aren'o_pendm. proceedmgs or plaus to chauge such statutcs, codes, rules, rcgula[xous and oxdumnceb.

s-available to the Building and the

sctricity and telephoneservice for

Ve etas st

berh'smptea mterfefed witli by any other tenant in the BmlduvI

ER :
Fgom, party or entity. ' '

by Landlord. by auyone claiming unde[ Landlord ot by'z

7.2 Ldudlmd acknowledges that Tenant is relying upoin each of (he representations and warranties qct

forth in subparagraph 7.1 and that the matters represented and warranted by Landlord are substantial and material 10

Tenant. In the event such rcpresenlaltons and warranties shall be breaclied by Landlord, TClldnl’ at its sole €l€ClLOI|L

1mnay ferminate this Lease in accordance with subparagraph 13.1.(d).

FAHOMESBPSILEASING Agencies:Sea Grant Consorliun (P26):002004 New Lease. D. M.doc
Page 201’10
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ARTICLE 8 - TENANT'S COVENANTS
8.1 Tenant covenants and agrees that it shall:

{a)  PayBasic Rent when due provided a written invoice is submitted in advance (o the Tenant
by the Landiord. Should any Basic Rent become more than fifleen (15) days past due, Landlord shall give Tenant
notice in writing to pay the same within ffteen (15) days of receipt of such uiotice;

b Maintzin the Demised Premises in a clean and good condition and retumn the Demised
Premises m a clean and good condition and refurn e, Demised Ptermbes to Landlord at the termination of this Lease
iaccordance with Articte 17 lrereof: TC(ldﬂf shall-nog .bé obhgat'_

Amak any - repmr; arising out of or In-any way

caused by, -1} seitling. 2) defects m labor workn" 1sl p:_mdtenals. ﬁ\(mres of eqmpmenl employed, supplied or

installed by or on behalfof Landlm d or; 3) tl:' ;
(e} - .

Preimises; o ]
) '(d lee Lmd101d i

affecting tiié Dennsed Px emlses EIN

and expense. Eaclt such Improvement shali be completed in-a-good dnd workmuanlike manner and in accordance with
all applicable codes. rules and regulations. -Tenant shall advise Landlord. when requesting consent {0 inslgll Tenant
Tmprovements. whetlier Tenant will remove lhevmlprovements at the termination of this Lease. 1f Tenant elects not to
reminve the Tniproventents. the Improvements shall become part of the Demised Premises and subject to this Lease. 1f
the Lmprovemenis will be removed by Tenant. Tenant shall restore the Demised Premises Lo its condition prior to such

iustallation. reasonable wear and tear and damage by (re ot othier casualty accepted.

FrHOMESBPSHLEASING' AgenciesiSea Grant Consotfium (P26):002004 New Lease. D, M.doe
Pape 4 of 10
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10.2.  Laadlord agrees that all trade fixtures, sigus, equipment, furniture or olher personal properly of
whatever kind or nature kept or installed at the Demised Premises by Tenant shall not becone the prop erty of Landlord
or a part of the realty no maiter how affixed to the Demised Premises and may be removed by Tenant at any tone and
from time to time during the term of this Leuse. .

ARTICLE 11 - CONDEMNATION AND CASUALTY

11.L.  If there be any damage (o or destruction of the Building, the Demised Premises or auy portions

thereof, or if any proceedings or negotiations are mstttnled wluch do or may result i a taking by condemaation or

eminent domain ("Taking™). each party wd[ prompt[v gwe Anouc hereof (0 the olhen describing the uature and extent
(hereof. ' : o

conmience and’ compl ete Restoratxon of tlle Buﬂdmg and i€ Denused PLGUHSBS

3, I Restoratlou cannot be cc)mpleted within 1 _unety 90) days after the o occurrence, then Teuam may

is nanied insured. Tenant may obtain its own insirance-at-its-owi election, but Landlord shall not become liable to
Tenant for any damage (o Tenant or Tenant’s business or property for any casualty, mcluding but not limited to fire.
flood. hurricane, ear(hiquake, rain, stor, ice, sleel, or any other event or disaster of any kind nature or sori, uuless such

damage ot casualty is due to Landlord's negligence or conduct.

FsHOMESBPS\LEASINGh Agencies\Sea Grant Consorlium (P26)1002004 New Lease, D M.doc
Page 50f 10
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[2.2.  If. as a result of Landlord's [easing of the remaining portions of the Building to pariies other than
Tenant, or as a result of any assignment or subletting by such parties, Landtord's insurance premium for the coverage
required by subparagraph 12.1 shall be increased. Tenant shall not be‘ liable for or obligated to pay any portion of such
increase and such increase shall nol constitute part of the Building Operating Cost.

123, Landlord shall be responsible for all ad valorem taxes applicable to the Demised Premises and shall
pay such amounts when due. ‘

ARTICLE 13 - TENANT‘CANCELLA’IION PRIVILEGE
13.1. Nolthhstandmg the Coumleucemem Date aud Temuuanon Date set forth in subparagraph 2.1 of

this Lease, Tenant shall have the. uoht to- cancel t[us,Lease or to relmqmsh any ]Jortlou of the demised prenuses upon

giving Landlord Uurly (30) days \vunen uouc ellahou hereof upon the occurreuce of any one or more of the

following:

¢ :m; fany. the Square footdge in the
rd -Division of chmal Survmcs
'cLeucy of Tenantyror v [

representanou Of WAIT: auty made

or for any service or item supplied ta Teu aut by Tiidlords

(b Liquidated or punitive damages for any cause or reasot;

{c} Landlord's attorney fees. court costs or costs of collection in comnection with any action or

inaction by Tenant under this Lease;

FiHOMESBESLEASING AgenciessSea Grant Consortiam (P26)002004 New Lease, D, M.doe
Page Got 10
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(i Any form of insurance coverage for Landlord or any person or entity other than Tenant or
{or any real or personal property of any party other thaa Tenaat including, but pot limiled to. fire. compreliensive
general public liability or contraclual liability. ‘
(e) Any indemnification, hold harmless, release or waiver agreement by Tenant to Landlord or
any other person, party or entity; and
{H Payment of any late cliarges or penalties for failure by Tenaat to make payment of Basic
Rent or any other charges payable lo Landlord pursuant to: Llus Lease. ..
ARTICLE 15: - SUBORDINATION AND -N ANDISTURBANCE

15.1.  Any molloage wlnch may oW o hereaﬁeraffect me Land the Bmldlng‘ lhc Demised Pr enuses. or

17.1.  Upon the e*(pu

Premuises to Landlord in good order and coildition; ~exceptFor “ordinary wear and tear, permutted addilions.
improvements or alterations made by Teuant and the results of any damage, desiruction or Taking, Teuaul shall
remove from the Demised Premises on or prior to such expiration or ealier termination all of its property situated

therein.

FrHOMIE SBPS\LEASING AgenciesiSea Granl Consortium (P26)1002004 New Lease, D. M.doc
Page 7 of 10
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, ARTICLE 18 - NOTICES
18.1.  All notices, demands. requests. consents. approvals, offers, statements and other instruments or
conwunications required or pernuitted to be given hereunder shall be in writing and shall be deemed to have been given -
when delivered or when mailed by first class mail. postage prepaid, addressed to Landlord or Tenant at the addresses
appearing at the heading of this Lease,
ARTICLE 19 - AMENDMENTS

19.1.  This Lease may nol be amended :mochﬁed or termmated nor may any obligation hereunder be

waived omlly\ and no such amendmeur modlﬁcat I ‘temmmnon or walve" 8l lall be effecu\m for any purposes unless it

subparcm dph 2 1 ltereof. Temm shall be.deemed (o be a (enmtrtrom,monlh 10’ cmtl }md Tenant shall commue ro LAY

mstrument.
224.  The Asticle he;id.ings__ 1 I “réference only and shall not limit or
otherwise affect the nteaning hereofl
225  This Lease shall be govemed by and consirued in accordance with the laws of the Statc of South
Carolina.
22.6. T the event Landlord is involved in any bankruptcy or insolveucy proceedings and Landlord's
wustee fails to perform or rejects any of the Landlord's obligations under this Lease, Tenant shall have the option to

terminate this Lease.

F.HHOME . SBPS'\LEASING Agencies\Sea Grant Consoriium (P26)4102004 New Lease, D, M.doc
Page 8 of 10
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22,7, Exhibit"A" referred (o in this Lease is incorporated herein and made 4 part hereof.
228.  This Lease is subject to and conditioned upon the approval of the Division of General Services, Real

Property Services. and shiull be of no force or effect until the consent of such office shall be endorsed hereon.
[N WITNESS WHEREOQF. the partics liave executed this lease as of the day and year indicated under heir signature.

WITNESS: _ .- E el "LANDLORD:
‘ Ta _f}?lie?.\-\la’shil_l’gtgx} Light Infantry Battalion of Charleston. Inc,

s _‘?fg'ls?l}dlord)/)
T S1EGLING,-PRESIDENT

L. Hprinted namesand ile of signatory)

F

(signature {or1onait)

‘DéVoe ;- Executivie -Director

This Lease is
Carolina Budge

AU) ‘_v the South

Code.of RégdiZt}olls_ -§-I'§;4_ 00:by
lis' G4 day of

&al--Property Servic

é* Sl el
Lisa H. Catalanotto
Program Manager/Altoruey

FAHOMEVSBPS'LEASING AgenciesiSex Grant Cousorlium (P26 Y002004 New [.case, D, M.do¢
Page 9ol'10
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Exhibit “A”

F:\HOME\SBPS\LEASING\Agcncics\Séa Grant Consortiufn (P26)\002004 New Lease, D, M.doc
Page 10 0of 10
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ISTATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) . FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE No.: 2013-CP-10-4019
THE WASHINGTON LIGHT )
INFANTRY OF CHARLESTON )
SOUTH CAROLINA, INC,, )
)
Plaintiff, )
)
vs. ) STIPULATION OF FACT
)
THE SEA GRANT CONSORTIUM, )
An Agency and Political )
Subdivision of the State of South )
Carolina, - )
)
Defendant, )
)

. The Parties hereto, hereby agree and stipulate to the following facts, which arcA:.

admissible for all purposes:

1. The Plaintiff, Washjngton Light Infantry of Charleston, South Carolina,
Inc., or Washington Light Inﬁfantry, is a non-profit corporation licensed under the laws of
the State of South Carolina.

2. The Defendant, Sea Grant Consortium is an agency and bol_iﬁcal
subdivision of j:he State of Séuth Carolina.

3. The Plaintiff owns certain property located on Meeting Street, Charleston,
South Carolina, commonly known as the Wa_.shjngton Light Infantry. |

4. The Sea Grant Consortium has leased the first floor of the Washjngton Light
Infantry Armory fiom the Washington Light Infantry. |

5. The lease for the first floor is attached hereto as Exhibit 1, and

incorporated herein as Exhibit 1, and is also Plaintiff’s Exhibit 1.
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0. The lease at Exhibit 1 is supported by full, fair and valuable consideration.
7. There is a Heating, Ventilation and Air Conditioning (TVAC) unit for the
first floor of the Washington Light Infantry Armory, which constitutes the Sea Grant
" Leasehold.
8. The HVAC unit was ﬁresént when the Washington Light Infantry aoQuired
the armory. | |
9. The Tenant .has been using the HVAC system that was in place when the
Washington Light Infantry acquired the armory.
10. - It was recently discovered that the HVAC system haé caused mold
accumulation which can present a threat to health and welfare.
11.  The Washing’con Light Infantry has remediated the mold which has
accumulated to date.
12.  The HVAC system need to be repaired or replaced to prevent re-
accumulation of mold. |
13.  The parties dispute whose obligation under the Lease it is to maintain,
repair or replace the HVAC systém.

14.  The lease at Exhibit 1 was drafted by Defendant.

James A. Stuckey, Jr. ' M. Richardson Hyman, Jr.

Stuckey Law Firm Law Offices of M. Richardson Hyman, Jr.
123 Meeting Street , P. 0.Box 127 ‘
Charleston, South Carolina 29401 : Chatleston, South Carolina 29402

843 577 9323 843 416 1047

Attorney for the Defendant : . Attorney for the Plaintiff .
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GOVERNMENTAL REAL ESTATE LEASE - STANDARD OFFICE

THIS LEASE AGREEMENT ("Lease") is made as of the Effective Date (which is the date on which (he

South Carolina Budget and Control Board, Division of General -Services, executes this Lease as sct forth on the

signature page) by and between: The Washington Light Infantcy Battalion of Charleston. Inc. ("Landlord"} having an

address at: 287 Meeting Street, Charfeston, SC 79401 aud the S C. Sea Grant Consortinm ("Tenant") an agenc.y.

institution, department (mcludulg auy dmsxo' 3

in advance on or before the tenth (10th) -pf. €achi e "S. vlivercaléndar month of the Initial Term. Upon the
expiration of the litial Term of the lease. and on any exteusion or renewal thereof, Basic Rent shall increase once at
the beginning of the extended term iy the amouwnt of three percent (3%) of the above- referenced amount as a hase point

of calculation.
3.2 Rentable square footage shall be determined in accordance with BOMA standards.

FAHOMESBPSILEASING 1A genciesiSea Grant Consorlium {P26)002004 New Lease. D, M.dot
Page 1 of 10 ’
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3.3, All payments to be made by Tenant pursuant to this Lease shall be apportioned and prorated as of the
Commencement Date and the Termination Date or as of the date of an earlier termination pursuant to this Lease, as the
case may be. ' -

3.4. Unless notified otherwise in writing, all payments shall be mailed to Landlord at:

‘Washington Light lnfantry Battalion

287 Meeting Streel
Charfeston, SC 29401

Al
42,

1>dC rchnce wuh subparagraph 4.1, then

"z - Addlt[Olld] Rem and all other charges

6.1. The following services incidental to the use and enjoyment of the depised premises are not included
in this Lease or Landlord's obligations to the Tenant and must be contracted for independently by Tenant at is own
costs: clectric. gas, and electric and gas services, water, sewer, security service, heating or air conditioning, venulatmg
z\ruﬁcxal lighting or other lighting, telephone services and infiastructure and equipmient refating thereto, janitorial

services, maintenance services and other related services. Landlord has provided separate water. gis and electric meters
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for Tenant lo l{SC i acquiring any of these services it may desire. Tenant shall be responsible financially ‘for any
services for which it contracts hereunder. - ‘ .

The Landlord shall designate four (4) parking spaces for (lie Tenant at the rear of the btlildihg. Tenant may
use these parking spaces for parking ouly and may not use any other parking spaces on the Landlord’s fee. other than
those as niay from time to time be designated by Landlord, without landlord’s specific written permission

ARTICLE 7 - LANDLORD'S REPRESENTATIONS AND WARRANTIES

7.1 Landlord vepresents and warrants to Tendnt fhiat:

by Landlord. by anyone claiming under Laﬁdlord or by any ether-pefson, pany or entily.

12 Landlord acknowledgcs lhal Tenant is relying upon each of the represemauous and warranties set
forth in subparagraph 7.1 and that the matters represented and warranted by Landlord are subslantial wud material to
Tenant. In the event such representations and warranties shall be breached by Landlord, Tenant. at its sole election,

‘may terminate this Lease in accordance with subparagraph 13.1.(d).
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ARTICLE 8 - TENANT'S COVENANTS
8.1 Teuant covenauts and agrees that it shall: '

() Pay Basic Rent when due provided a wrﬁt en invoice is submitted in advauce to the Tenant
by the Landlord. Should any Basic Rent become more than filteen (15} days past due, Landlord shall give Tenant
notice in writ@ng to pay the same within fifteen (15) days of receipt of such notice;

{b) Maintain the Demised Premises in a clean and good condition and returti the Demised

Premises tn a clean and good condition’ aud reurny the Demlscd Pr enuses to Landlord at the termination of this Lease in

installed by or on behalf o
CIN

®
(m

and expense. Each such Improvement shall be completed«mﬂa‘-»good and workmanlike manuer and in accorddnce with
all applicable codes. rules and regulations. -Tenant shall advise Landlord, when requesting consent to install Tenaut
Tmprovements. whether Tenant will remove the Improvements at thie termination of this Lease. 1f Tenant elects not to
remove the Improvements, the Improventents shall become part of the Demisegl Premises and subject to this Lease. 1f
the mprovements will be removed by Tenant. Tenant shall restore the Demised Prernises o its condition prior to such

installation. reasonable wear and tear and damage by five or other casualty accepted.
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102, Landlord agrees that all trade fixtures, sigus, equipment, firniture or other personal property of
whatever kind or nature kept or installed at the Demised Premises by Tenant shall not become the property of Landlord
or a part of the realty no matter how affixed to the Demised Premises and may be-removed by Tenant at any time and
from tim_e to Lunte during the term of this Lease;

ARTICLE 11 - CONDEMNATION AND CASUALTY

1.1 If there be auy damage to or destruction of the Building, the Demised Premises or any portions

thereof, or if any proceedings or negotlatlons are: msuruted ich-do.or may result in a taking by condemnation or

_emitent domain ("Taking"). eacl p;n‘tx wil romp -l ve Ilotlce the_ eof lC"OthCl describing the nature and extent

thereof.
11.2 If thé restomtlou replaCem

thereof as near ly as practlcable to 1[5{ VAJ

is named insured. Tenant may obtain its own ifigirance-at-its-owit élection, but Landlord shall not become liable to

Tenant for any damage to Tenant or Tenant's business or property for any casualty. including but not limited to fire,
flood. huicane, earthquake. rain, storm. ice, sleel. or any other event or disaster of any kind nature or sort, unless such

damage or casually is due to Landlord’s negligence or conduct.
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122, If as a result of Landlord's leasing of the remaining portions of the Building to parties other Lhan

Tenant, or as a result of any assigiment-or subletting by such parties. Landlord's insurance preminm for the coverage

required by subparagrapli 12.1 shall be increased. Tevant shall not be liable for or obligated 10 pay any portion of suclt
increase and such increase shall not couslitute part of {he Building Operating Cost.

12.3.  Lundlord shall be responsible for all ad valorem taxes applicable to'the Demised Premuises and shall
pay such amounts when due.

ARTICLE 13 - TDNAN CANC: LAT, ON PRIVILEGE

L

Sl ;:(c) If atany tidie during the Ijif&itial‘}f__l“erngor the Ext
Demxsed Pxemlses is. in lhe sox:"bpi{liou of ihe Stae Budgets
DL e s

[Fany. the square fOOIdgC m the

Division of: Genelal SClVlLCS

or for any service or item supplied to Tenant by Lii .
{b) Liquidated or punitive damages for any cause Or reasou;”

{c) Landlord's attorney fees. court costs or costs of collection in connection with any action or
inaction by Tenant under this Lease;
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(d) Any form of insurance coverage for Landlord or any person or entity other than Tenant or
for any real or personal property of any party other than Tenant nclnding, but not limited to. fire, comprehensive
general public liability or contractual Liability, . . ' .

(e) Any indemuification, hold harnless, release or waiver agreement by Tenant to Landlord or
any other person, party or entity; and

§3) Payment of any late charges or penalties for f:ulure by Tenant (o make payment of Basic
Rent or any other charges payable to Laudlordpur»su,al.lt.tpv.llus‘]; se. ..

17.1 xpirition Arfiar flerminati 3 Lease. ~Tenant shall swrender the Demised
Premiises to Landlord in good order and ition: pt=fosi”ordinary wear and tear, permitted additions.
improvements or alterations made by Tenant and the results of any damage, destruction or Takiug. Tenant shall
remove from the Denised Premises on or prior to such expiration or earlier termination all of its property sitnated

therein.
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ARTICLE 18 - NOTICES

18.1.  All notices. demands. requests. consents. approvals, offers. stalements and otlrer instruments ar
i

conununications required or perniitted to be given hereunder shall be in writing and shall be deened to have been given

when delivered or when mailed by first class mail, postage prepaid, addressed to Landlord or Tenant at the addresses

appearing at the heading of this Lease.
ARTICLE 19 - AMENDMENTS

19.1.  This Lease m"ly not be dlllelld d 'modlﬂed- : inated nor may any abligation hereunder be

istrument. ..
22.4.  The Atticle headings ___f.

otherwise affect the meaning hereof. -
225.  This Lease shall be governed by aud construed in accordance with the léws of the State of South
Carolina. ' ’ : ‘ ‘

226.

In the event Landlord is involved in any bankvaptcy or insolvency p'r.oceedjngs and Landlord'
trustee fails to perform or rejects any of the Landlord's obligations under this Lease, Tenant shall have the option to

terminate this Lease.

¥ JIOME.SBPS'LEASING A genciestSea Grant Consortium (P26):102004 New Lease, D, M.doc
Page 8§ of 10 :

RECORDONAPPEAL_00094




. t
227, Exhibit"A" referred to in Lhis Lease is incorparated herein and made a part heceof.
228.  This Lease is subject to and conditioned upon the approval of the Division of General Services. Real

Property Services, and shall be of no force or effect until the consent of such office shall be endorsed hereon.

N WITNESS WHEREOF, the parties have execnted this leasc as of the day and year indicated under their signauure.

[

WITNESS:

Carolitta Budget

...H p— .
Lisa H. Catalanotto
Program Manager/Attorney
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Exhibif “A”
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LEASE RENEWAL

THIS LEASE RENEWAL, is made as of the Executed Date (which is the date on which the South Caroli.na Budget and
Control Board, Division of General Services, executes this Lease Renewal as set forth on the signature’,l page) by and between:
The Washington Light Infantry Battalion of Charleston, Inc. (the “Landlord") having an address at: 287 Meeting Street,
Charleston, South Carolina 29401 and the South Carolina Sea Consortiwm (the "Tenant"), an agenci institution, depal'tlﬁent
(including any division or bureau thereof) or political subdivision of the State of South Carolina having an address atéS7 Meeting
Street, Charleston, South Carolina 29401. ;

WITNESSETH; |

WHEREAS, the Washington Light Infaniry Battalion of Charleston, Inc. entered into a Lease with Tenant dated July 1,
2009 for the Demised Premises located at 287 Meeting Street, Charleston, South-Carolina 29401 for a three (3) year term '
cominencing J uly 1, 2009 and ending June 30, 2012 (the “Lease”) 4

WHEREAS, the Demised Premises consists of 5, 822 rentable square feet on the oround floor of the Building; and

WHEREAS, Landlord and Tenant hersto desire to renew said Lease;

NOW THEREFORE, Landlord and Tenant for considerations hereinafter mentioned covenaﬁt and agree the said Lease
is renewed and amended as follows: .

1. The term of this Lease Renewal (the “Lease Renewal Term”) shall be three (3) years becmmmT on July 1, 2012, (the
"Commencement Date") and, unless terminated or extended, shall end on June 30, 2015 (the "Termination Date"),

2. Tenant shall pay rent (the "Basic Rent") to Landlord duwing the Lease Renewal Term at the rate of $10.60 (rounded) per
rentable square foot, in thgam_l};al aggregate amount of § 61,713.24 payable in e;_guél montﬁly installiments of $5,142.77
in ad;/ance on or before-iﬂe-tenth flOth) day of each consecut'we calendar month.'of the Lease Renewal Term.

3. Ifany provisions-of this Lease Renewal conflict with any plOVJSlOnS contamed in, tbe Lease, save the term of the Lease
and the amount of basic rent to be paid, then provisions of this Lease Renewal shall govern and control. All other
provisions of the aforesaid Lease are in effect and are incorporated herein by reference as fully and completely as if

"each provision therein were set forth and recited herein verbatim, and shall fully and coi‘npletely control and apply to
. the Lease Renewal. A _ - ’

4, Landlord and Tenant ratify and confirm the Lease and agres that this Lease Renewal shall bind and inwve to the benefit
of the parties hereby and their permitted successors, assigns a;nd representatives effective as of July 1, 2012.

* All capitalized terms used herein shall have the meaniﬁg more patticularly set forth in the Lease unless otherwise expressly

defined otherwise in this Lease Renewal.
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THIS LEASE RENEWAL, by reference to the above stated Lease, shall, when fully executed, form a part thereof; and '
ALL OTHER TERMS AND CONDITIONS of the Lease shall remain in full force and effect.

IN WITNESS WHEREOQF, the parties have executed this Lease Renewal as of the day and year indicated under their

signature. 7
WITNESS: ‘ LANDLQORD:
The Washington Light Infantry Battahon of Charleston,
; Ine. i
LE%QZEan/////:;;C;Qf"“' v//;Z¢}?7//i;}fi:://”
(witness signatur e) / \(swnature for 1and101 d)
TULI(&.V\ V. \3 \fo.mlf(’ T Chuiasen Pﬂmﬁxxf‘# m“ﬁ\f“"
(printed name and title of 51gnatory) /
ad
QM 2% 20jo
Date -
WITNESS: . : ) TENANT:
South Ca rolma Sea Grant Consor tmm
o : L,
ATt Kepbdvids 7 f' } i x/ AN [ \ \
(witness signature) ‘ : (swnatme for tenant)
if D Ny
AA‘!} <y fann ") l:,".'-’--‘-c---—
(pr mted name and title of signatory)
ad ary o

Date

"This Lease is approved in accordance with the South Carolina Code of Regulations §I9—44Z) lOOO by the South Carolina.
Budget and Control Board, Division of General Services, Real Property Services, this é day of 0/‘ /
2012,

k]

LisaH. Cata]anotto

/
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|

STATE OF SOUTH CAROLINA ) AFFIDAVIT OF JULIAN V. BRANDT 11}

. ) . SUPPLEMENTAL
COUNTY OF CHARLESTON )

L 2
@ . :C—f— =
COMES NOW YOUR AFFIANT, Julian V. Brandt I1I, and does SV} ar tesiify & it
W o =
and depose upon his lawful Oath as follows: 33 g oz, . ra
. { il == rn
L. I am Julian V. Brandt, a citizen and resident of the County of!Cha@eston ]
- Fo =

State of South Carolina, and a person have attained the age of elghteen and havmg & >

knowledge of the facts attested to herein.

2. I am a licensed real estate broker in the State of Sou1th Carolinei and the

principal of the firm Julian V. Brandt, Inc.

3. I am the real estate agent for the Washington Light Infantry Company of

Charleston South Carolma Inc.
|

4. I am intimately familiar with the lease between the Washmgton Light
Infantry Company of Charleston, South Carolina, Inc. and the Sea Grant Consortium.

5. I was involved in the procurement of that 'Lease..

6. The Lease was drafted by the State of South Carolina for its %ubsidiary
agency the Sea Grant Consortium.

7. Only Basic Rent is charged under said Lease, though the Leafse expressly
references Additional Rent. |

8. This affidavit was prepared for me, but the content herein is my own and
true and accurate based on my own knowledge and information of the events and

transactions set forth herein.

FURTHER SAYETH your affiant naught!

i
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
A ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE No.: 2013-CP-10-4019
THE WASHINGTON LIGHT ) D
INFANTRY OF CHARLESTON ) w, Lyl
SOUTH CAROLINA, INC., 3 VY o B
) N
Plaintilt, ) f\‘-\ i 3
) N Tt
vs. ) DECLARATORY JUDGMENT', @273 <
} 7 '/3).7;’{. ‘f;)
THE SEA GRANT CONSORTIUM, ) % o
An Agency and Political ) \,
Subdivision of the State of outh )
Carolina, )
)
Defendant, )
)

This matter came before the Court on | -December 2014, Present at the hearing
were Plaintiff and Defendant and counsel of record for bath. The parties éntered into a
stipulation p‘l’ fact which was read into the record, In accordance with the stipulation of
- facy, the Court makes the following ﬁndings of fact: | .
The Plaintifl, Washington Light Infaatey of Charleston, South Ca;rolina, Inc.,
(hereinafier “Washington Light Infantry™ or “WLI”), is a non-profit corporation licensed
' _under the laws of the State of South Carolina. The Defendant, Sea Grant Consartiun
(hereinafier *“Sea Grant™), is an agency and political subdivision of the )Silee ol South
Carolina | |
The Plaintif¥ owns certain property located on Meeting S‘treet, Charleston. South
Carolina. commonly known as the Washington Light Infantry Arm?)ry. Sea Gr'zmt has
leased the first Hoor of the Washington Light' nfantry Armory from the WLI, The

agreement of the parties is reduced to a written lease. The Lease was entered into
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cvidcnée as Exhibit 1, and is supiaorled by fall, fair and vzﬁuablc considcralioxﬂ The lease
was drafted by the Defendant. |

- There is a Heating, Ventilation and Air Conditioning (HVAC) enit forfihc first
floor of the Waghington Light )’nfan@ Armory, which constitutes the Sea Grgint
Leasehold. The HVAC unit was present when the Washington Light Infantry acquired
the armory. It was recently discovered that the IHVAC system has caused mold
accumulation which can present a threat to health and welfare. The Washington Light
[nfantry has remediated the mold which has accumulated to date. The HVA"C system
needs to be repaired or replaced to prevent re-accumulation of mald. i
| DESCUSSION ;

This action is a declaratory Judgment canstrue the Lease between ﬂie

Washinglon Light Infantry and the Sea Grant Consortium. “In construing a coniract, the
primary objective is to ascerlain fmd give effect to the intention of the part%és.” Sauthern
Al Fin, Svs., fne. v. Jif[i{!(!lelnzlr, 439.5.C. 77, 80, 562 S.E.2d 482, 484 (Ct. App. 2002).
“The partics” intention must, in the first instance, be derived from the language of the
contract.” fd

PlaintifT has sought the Court to declare the rights of the parties in regard to the

following questions:

- 1. - Who is responsible for the mainfenance and repair of the HVAC
system?
2. Who is responsible for replacement of the HVAC system?

As indicated above, the current HVAC system in the leasehold premises is creating mold

within the leased premises and building. Mold constitutes a significant threat to human
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life and the WLI property, Article 8.1(7) states that the Tenant shall “use reasonable
precautions to protect persons and -}i)ropert_\,f»against fir- [sic} or other casually.” As the usce
of the existing HVAC system constitutes a threat to persons and property, use ol the
HVAC system in its current condition is prohibited by Article 8,1(0 of the Lease. Thus,
the parties have sought clatiiﬁcmion as 1o whose responsibility it is to Tepair or ;‘eplacc the
HVAC system. . o

Tn this case, there are several relevant aﬁd separate provisions in the W:L.T ~Sea
Grant Lease. The Defendant asserts that there are two provisions which hold place the
onus of repair and replacement on the Plaintiff, and one that ex.l)ressf}' remOxfés it from -
the Defendant. In regard to the fommer, the Detendant asserts Artiele 7 of thc—:-f Lease at

subparagraph (1)(f). It states in full:

. : .
Landlord will keep the Land. [sic] the Buildihg and the Demised Premises
in good order and repair and iake all reasonable improvements to
maintain the Land, the Building and the Demised Premises.

Similarly, Article 16.1 states in relevant part:

If at any time during the initial Term or Extended Term, if any, Tenant
shall find in the demised Premises items in need of repair or replacement
... Tenant shall give written notice {hereof to Landlord and Landlord shall,
at its sole cost and expense, repair replace or otherwise cure the
deliciencies. .. . ‘

In regard to these two provisions, read alone, the Cowt agrees that it would a‘ppear that
the onus of repair or replaccmém of the HVA.‘C systen is on Plaintiff. |

Sea Grant also holds that the Lease does f10t r‘équix‘e it to make repairs, citing
Article 8.1(b) which states: | ,I |

Tenant shall not be obligated to make any repairs arising out of or
in any way caused by, 1), settling, 2) defects in labor,
workmanship, materials, fixtures or equipment employed, supplied
or installed by or on behalf of Landlord,

o
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life and the WLI property. Article 8. 1(f) states that the Tenant shall “use réasonable

srecautions fo proteet persons and property against fir [sic] or other casualty.” (As the use
P ! nd property ag !

of the existing HVAC system constitutes a threat to persons and property, use of the
HVAC system in its current condition is prohibited by Article 8.1(f) of the Lease. Thus,
the parties have sought clarification as to whose responsibility itis to repair or replace the

HVAC sysiem.

Tn this case, there are several relevant and separate provisions in the WLI-8ea

Grant ease. The Diefendant asserts that (heve are two provisions which hold place the
!

onws of repair and replacement on the Plaintilf, and one that expressly removes it from
the Defendant. In regard to the former, the Defendant asserts Article 7 0 Fthe Lease at
subparagraph {1)(f). ltstates in full:

Landlord will keep the Land, {sic] the Building and the Demised Premises
in good order and repair and make all reasonable improvements to
mainiain the Land, the Building and the Demised Premises. -

Similarly, Article 16.1 states in relevant part:

[

If at any time during the initial Term or Extended Term, if any, Tenant
shall find in the demised Premises items in need of repair orreplacement
... Tenani shall give wrilten notice thereof to Landlord and Landlord shall,
at its sole cost and expense, repair replace or otherwise cure the
deficiencies. .. - . f

;
In regard o these two provisions, read alone, the Court agrees that it would appear that
the onus of repair or replacement of the HVAC systcm: is on Plainti(f,
Sea Grant also holds that the Lease does not rcqui}e it to make repairs, citing
Article 8.1(bj which sfates:
Tenant shall not be obligated to make any repairs avising outofor -
in any way caused by, 1), settling, 2) defects in labor,

workmanship, materials, fixtures or equipment employed, supplied
or installed by or on behal{ of Landlord.

3 .’

1
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Under this provision, Tenant is exempted from making repai s 0 fixtures and equipment
supplied or installed by or on behalf of Landlord which were 'défcctive in “labor,
workmanship, waterials,” ete. Even if, arguendo, the HVAC were supplied wﬁh by
Léz\(llord which the Cowrt refects infra, there is no e\'icléncq whicfx was introdléced tlmat
the tepairs in question were necessitated by “defects in labor, workmanship, m_ateria'fs,”
ete. Defendant dratfted the lease, if Defendam wished lhé provision to be um'\{}crsally
inclusive of relieving Defendant of the ob]igm’ion of making any repairs, it should not
have limited the repair exclusion to vepairs which are necessitated by “dcl‘ect{; in labor,
workmanship, materials,” etc.

On the ofher hand, Plaintiff asserts that a correct construction of the Lease cannot
be had by reading the Lease piccemeal; and that consideration of the whole lease, and not
these isolated provisians, is necessary. The Court agrees. The Lease must be read as a
whale in accordance with the “four corners™ rule. Our courts have consistently held that
when conslruipg a lease, “[t]he primary fest as to the character of a contract is the
intention of the partics, such intention ¢o be gathered from the whole scﬂ"pc and offect
of the language used.” Barnacle Broad., Inc. v. Baker Broad., Inc., 343 SE.C. 140, 147,.
338 8.E.2d 672, 675 (Ct.App.2000). (Emphasis added). In other words, “[t}he parties’
intention must be pathered from thie contents of the entire agreement and ﬁot from any
particular clause thereof” Ward v. West Qil €o.. 379 5.C. 225, 665 BLZZd 618, 627 (Ct.

App. 2008). | ;

4

' RECORDONAPPEAL_00105



g

v
Article 6 of the Lease unambiguously specifies certain gervices which are not

included in the Landlord’s obligations to the tenant under Article 7. 1t states in relevant
part.
The following services incidental to-the use and enjoyment of the
demised premises are not included in this Lease or Landlord’s
obligations to the Tenant and must be contracted for independently
by Tenant at its own costs: electric, gas, and electric and pas services,
waler, scwer, security service, heating or air ¢onditioning, ventilating,
artificial lighting or other lighting, telephone services and infrastructure or
equipment relating thereto... . -(Emphasis added).
Heating, air conditioning and ventilating or HVAC are one of these certain services are
specifically excluded from any obligations of the Landlord to the Tenant. When a Lease
provides a general provision, such as maintenance on the Plaintiff in this instance, the
canons of construction require the general o give way to the more specific provisions
regardding the same classifications. In this case, the Lease created a general duty on
Landlord to male repairs, but excluded certain items from the general requirement in
Article 6.1, Amony these exclusions is “heating or air conditioning, ventilation™ or
HVAC..

Defendant argues that this pravision.only applies to services and not the actual
HVAC system itself.  This argument is negated by the express language sontained in
Articlé 6.1. This provision expressly states that “infrastructure o equipment relating
thereto™ is included within the exception, and that “infrastructure or equipment relating
[to HYAC]® must be contracted for by Tenant, at Tenant’s expense.

It is common for Landlords in commercial settings to provide a shell building

only for Tenant to fill out, including HVAC, The language of the Lease clearly does so

in this case. Returning to Defendant’s argument that the HVAC system in place is the
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express responsibiljty of Landlord (o maintain, even the South Carolina Residential
Landlord Tenant Act {which is not expressly épplioa_ble to this commercial Lease, but
heipful by analogy) holds that “[a]ﬁpliances present in the dwelling unit are presumed to
be supplied by the landlord unless spgciﬁcally excluded by lhe. rentaf apreement.” South
Carolina Code Annotated § 27-40-440(5). In this case, the clear and unambiguious
language of the Lease excludes the HVAC system in place from that which is provided
by the Landlord under i‘hé Lease.

If the Court were 16 aciopt the Defendant’s arguments, it could only do so by
completely rejecting the whole of the language of Article 6.1, However, not only must
the court look to thg whole of a contract, or its four corners, when construing it, the Court
must do so in a marner which gives reasonable meaning aud effect to all of the language

_contained in the Lease. See Brady v, Brady, 222 5.C. 242, 72 S E.2d f93 (1952). A
court, however, under the guise of ‘interpretation” or ‘construction’ Ix.nay not rewrite an
agreement for the panies‘;’ Gabzb[@, Givens & Moody v. Moise, 288 S.C. 210, 215, 341
S.E.2d 147,150 (Ct.Aﬁp.léSé). The Coutt cannot adopt a construciion which is confrary
to the express 1ai1guagc of the Lease, and which reduces an entire atticle of the Leasc to

©mere surplussage.

Having reviewed the law and the language of the contract, the Court must then
turn to the questions before it and declare the rights of the parties. As stated above, the
WLI is nbt tequired to pr§vide HVAC services to the Defendant, not is the WLI
obligated 10 repair or maintain the existing HVAC system. On tﬁc other hand, (he Lease

i no way obligates the Defendant to replace the HVAC syslem. However, if the

Defendant wishes to avail itself of the HVAC system in place, then the Lease places the 4 é ,
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obligation of maintenance and repair on the Defendant. If the HVAC system cannot be
repaired to prevent mold accumulation, then the Defendant smust replace it it it wishes o
avail itself of HVAC sexvices, keeping in'mind that the Lease does not mandate that it
does avail itsel ﬁ%\f.ﬁx(‘} scwicels.

IT IS THEREFORE, ADJUDICA‘]'EI} ADJUDGED AND DECREED that the
Plaintiff has no i'espénsibility under the Lease to maintain, vepair or replace the existing
HVAC system.

ITIS FURTHER ADJUDICATED, ADJ UDGED AND DECREED Defendant
eannot use the existing HVAC system without repair or replacement as such would
present a potential_ harm fo persons or propert‘y and be in violation of the provisions of
Article 8.1(f) of the Lease.

1T 1S FURTHER ADJUDICATED, ADJUDGED AND DECREED that if -

Defendant wishes to avail itself of HVAC services, it must repair the existing system, if it
can be repaired, i a inémner s0 as to prevent miold accumulation, and if it cannot be
repaired, to replace the current HVAC systeni with a system which will function without
causing mold accumulation,

AND IT IS SO ORDERED, ADJUDICATED AND DECREED this fﬁ/ﬁy of

December in the City and County of Charleston, State of South Qurolma

ikell Ras., Sc r
Master in Equity fm (/hallesmn Cetip
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE No.: 2013-Cp-1 %ﬁ% ED
THE WASHINGTON LIGHT ) _ REC '
INFANTRY OF CHARLESTON ) 15
SOUTH CAROLINA, INC,, ) ocT 12 20
. ).
Plainntif, ) sG Court of Appeals
)
Vs, ) Certificate of Service
)
THE SEA GRANT CONSORTIUM,)
An Agency and Political )
Subdivision of the State of South )
Carolina, )
)
Defendant, )
).

The undersigned hereby certifies that on this 11" day of December, in the Year of
Our LORD 2014 that he served a copy of the Declaratory Judgment of the Court on the
attorney for the Defendant by placing a copy of the same in the United States Post, with

sufficient first class postage attached thereto, and properly addressed tohis address of

record. ' ~
| | \f\
' BY: ’

i AN [\ . I
M. Richardson, Hyman, Jr.
P.O.Box 127 N\
Charleston, South Carolina 29402
843 416 1047
' o © 843416 1199
Charleston, South Carolina SC Bar No.: 64867

11 December 2014 : _ ~ Attomey for Plainiiff
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THE STATE OF: SOUTH CAROLINA ﬁ EC .
Ery
E

In The Court of Appeals _

orr 5.
APPEAL FROM CHARLESTON COUNSE' Cay ut, 15

Mlkell R. Scarborough, Master in Equity pr,Dea/s

Appellate Case No. 2015-000034

THE WASHINGTON LIGHT INFANTRY OF
CHARLESTON SOUTH CAROLINA, INC., ..o SUUTRO Respondent

V.

THE SEA GRANT CONSORTIUM, an Agency
and Political Subdivision of the State of South Carolina............cc..co.... Heerereeerceneins Appellant.

PROOF OF SERVICE FOR RECORD ON APPEAL

I, R. Bruce Wallace, hereby certify that I have served a copy of the RECORD ON
APPEAL upon counsel for Respondent by mailing a copy to them at the address below via the

- (*5(
United States Mail thisZ3" day of September, 2015.

M. Richardson Hyman, Jr., Esquire
P.O.Box 127 '
Charleston, SC 29402

. Bruce Wallace
Mary D. Shahid
NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, SC 29402

PHONE: 843.720.1760
FACSIMILE: 843.414.8222
BWallace@nexsenpruet.com .
mshahid@nexsenpruet.com
Attorneys for Appellant



THE STATE OF SOUTH CAROLINA

In The Court of Appeals
e ECRJ VED
APPEAL FROM CHARLESTON COUNTY
Mikell R.-Scarborough, Master in Equity S OCT 12 2075
CCo |
Ut of Appeas
Appellate Case No. 2015-000034 '
THE WASHINGTON LIGHT INFANTRY OF
CHARLESTON SOUTH CAROLINA, INC., ..o e, Respondent,
V.
- THE SEA GRANT CONSORTIUM, an Agency

and Political Subdivision of the State of South Carolina............ccocoveinnnis Appellant.

RULE 210(g), SCACR, CERTIFICATION

I, R. Bruce Wallace, Esquire, hereby certify, pursuant to Rule 210(g), SCACR, that this
Record on Appeal contains all of the material and documentation proposed to be included by any

of the parties and not any other material.

| W A
Signed: { ’

R. Bruce Wallace, Esquire

Charleston, South Carolina
October 8, 2015
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