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STATEMENT OF ISSUES ON APPEAL

Whether here is sufficient evidence of probative value to support the PCR
court’s ruling that Petitioner was not prejudiced by counsel’s failure to file a
motion to suppress drug evidence where there was probable cause to stop and
search Petitioner’s vehicle '

Whether the issue regarding counsel's failure to object to the curative instruction
is preserved for review or, alternatively, whether it would have been proper for
the PCR court to deny relief on this ground where counsel's objection would
have been overruled because the curative instruction was sufficient.

Whether the issue regarding counsel's failure to renew his motion for a mistrial
1s preserved for review or, alternatively, whether it would have been proper for
the PCR court to deny relief on this ground where counsel was not ineffective in
failing to renew his motion for a mistrial and where Petitioner can prove no
prejudice because the trial court would have properly denied counsel’s renewed
motion for a mistrial.

Whether the issue regarding counsel's failure to subpoena an out-of-state witness
is preserved for review or, alternatively, whether it would have been proper for
the PCR court to deny relief on this ground where the record clearly supports a
finding that counsel did have the witness present, and where, regardless,
Petitioner failed to prove how he was prejudiced by counsel's failure to call this
witness at trial because Pétitioner did not present this witness for testimony at
the evidentiary hearing.



STATEMENT OF THE CASE

Respondent agrees with Petitioner’s statement of the case.



STANDARD OF REVIEW

In a PCR proceeding, the applicant bears the burden of establishing that he is entitled to relief.

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985); Caprood v. State, 338 S.C. 103, 109, 525 S.E.2d

514,517 (2000). The reviewing Court “gives great deference to the post-conviction relief (PCR) court's

findings of fact and conclusions of law.” Dempsey v. State, 363 S.C. 365, 368, 610 S.E.2d 812, 814

(2005). A PCR court's findings will be upheld on appeal if there is “any evidence of probative value
sufficient to support them.” Id. The appellate court must reverse where there is no probative evidence to
support the findings. Pierce v. State, 338 S.C. 139, 144, 526 S.E.2d 222, 225 (2000).

Applicant must prove that counsel's conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as having produced ajust result." Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State, 286 S.C.

441,334 S E. 2d 813 (1985). F 1rst an apphcant must prove that counsel's performance was deficient as

measured by its reasonableness under professronal norms." Cherry v. State, 300 S.C. 115, 117, 386
S.E.2d 624, 625 (1989), cztmg Strlckland Second, applicant must prove counsel's deficient
performance prejudiced h1m such that "there is a reasonable probabrhty that, but for counsel's
unprofessional errors, the result of the proceeding would have been different." Cherry, 300 S.C. at 117-

18, 386 S.E.2d at 625.



ARGUMENT I

There is sufficient evidence of probative value to support the PCR court’s ruling
that Petitioner was not prejudiced by counsel’s failure to file a motion to suppress
drug evidence where the trial court would have properly denied counsel’s motion
because there was probable cause to stop and search Petitioner’s vehicle.

Respondent submits that there is sufficient evidence to support the PCR court’s finding that,
even if counsel were ineffective in failing to move to suppress the drug evidence, Petitioner failed to
meet his burden of proving he was prejﬁdiced by counsel’s alleged deficient performance. Here, the
PCR court properly denied Petitioner relief finding his Fourth Amendment claim was not meritorious
where the stop and search of Petitioner’s vehicle was valid based upon information police received from
a known confidential informant that Petitioner was in the process of committing a crime, in addition to
Petitioner’s traffic violation, giving'rise to a lawful stop and probable cause for the warrantless search of
Petitioner’s vehicle.

To establish a claim of "ineffecfti've assistance ‘of counsel, petitioner must show counsel’s

representation fell below an objective standard of reasonableness and that defendant was prejudiced by

such deficient performance. Stricklénd v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). When the
defendant claims that counsel’s failure to articulate a Fourth Amendment claim was ineffective
assistance, the defendant must show thét »such claim is meritorious and that the verdict would have been

different absent the evidence that he contends should have been excluded. Kimmelman v. Morrison,

477 U.S. 365, 106 S.Ct. 2574 (1'\9865; Sikes v. State, 323 S.C. 28,.30, 448 S.E.2d 560, 562 (1994).
Here, the PCR court pr.operly‘found' AP-etitio.nér could prdve no prejudice where, had counsel made a
motion to suppress, the trial ;:o-urt woiuld‘have pr?perly deniéd counsel’s motion and the evidence
necessarily would still have been adrﬁitted against him at trial.

At the PCR heaﬁﬁg, coun‘éel cor;tended that in Petitioner’s case, although he should have made



the motion to suppress out of an abundance of caution, he did not b.elieve the motion would be granted
where the officers made a lawful graf_ﬁck stop for an illegal u-turn such that the agtomobile exception
would have applied to the subsequent wggantless search of Petitioner’s vehicle. (App. p. 481, line 24-
p. 482, line 2; p. 488, line 17-p. 489, line '9)7_

In general, a w_arrantlgs_s_ searqh of a vehicle is valid per the automobile exception to the warrant
requirement if 1) there is probab1¢ cau'sejo bcligve the vehicle contains evidence of a crime and 2) there
are exigent circumstances arisi‘rig' th o.f the mobility of the v_ehicle. Carroll v.U.S.,267U.S. 132, 149,

45 S.Ct. 280, 283-284 (1925); California v. Carney, 471 U‘.S. 386, 105 S.Ct. 2066 (1985); State v.

Weaver, 374 S.C. 313, 649 S.E.2d 479 (2007); See also, State v. Cox, 290 S.C. 489, 351 S.E.2d 570
(1986)(the exception is based on the ready mobility of vehicles and the potential that evidence may be
lost before a warrant is obtained, and -tl.le reduced expéctatibﬁ of privacy in motor vehicles).

The automobile excep&ori to the warrant fequirement is b;(lsed on 1) the ready mobility of
automobiles and potential that eVidéncelllﬂay be lost before a warrant is obtained; and 2) the lessened
expectation of privacy in motor yéhiéleé which are subject to governmental regulation. California v.
Carney, 471 U.S. 386 (1985); @, é90 S.C. at 490, 351 S.E.2d. at 570. Automobiles, because of their

mobility, may be searched without a warrant upon facts not justifying a warrantless search of a

residence or office. Chambers v.'M"aroney,‘399 U.S. 42 (1970)(the opportunity to search an automobile
is fleeting since a car is readily movable)-. The mobility of automobiles creates circumstances of such

exigency that, as a practical necessity, rigorous enforcement of the warrant requirement is impossible.

South Dakota V Opperman, 428 U.S. 364 (1976); State v. Brannon, 347 S.C. 85, 552 S.E.2d 773 (Ct.

App. 2001).

Further, the automobile exception allows law enforcement officials to conduct a search of an

automobile based on probable cause alone. Brannon, supra. In Cox, the Supreme Court examined the



principle of “probable cause” as it relates to the automobile exceptioﬁ as follows:

The [Carney] Court makes clear that under the automobile exception,
probable cause alone is sufficient to justify a warrantless search. As the
Court stated, “the pervasive schemes of regulation, which necessarily
lead to reduced expectations of privacy, and the exigencies attendant to
ready mobility justify searches [of vehicles] without prior recourse to the
authority of a magistrate so long as the overriding standard of probable
cause is met.” That is, the inherent mobility of automobiles provides the
requisite exigency. ' '

Cox, 351 S.E.2d at 571-72. Additionally, in Wyoming v. Houghton, 526 U.S. 295, the United States

Supreme Court reasoned that, under the automobile exception, if probable cause exists to justify the
warrantless search of a lawfully st'()pped"vehicle, it justifies the search of every part of the vehicle and
every container within a vehicle and its contents. Houghton, 526 U.S. at 301-02 (1999); See also
Brannon, 552 S.E.2d at 777; Bultron; 457 S.E.2d at 621.

Probable cause requires that the facts available to the officer or agent involved would indicate to

reasonable person that an offense had been, or was being, committed and that the accused had

committed it. Bultron, 457 S_.-E.'2d ,ét 621; State v. P.eters, 271 S.C. 498, 248 S.E.2d 475 (1978).

Probable cause “does not demand any shbwing that such a belief be correct or more likely true than

false.” Texas v. Brown, 460-U.S. 730, 742, 103 S.Ct. 1535, 1543 (1983). Probable cause analysis
includes a réalistic assessment of the situation from a law enforcement officer’s perspective. State v.

Moultrie, 316 S.C. 547, 451 S.E.2d 34 (Ct. App. 1994). A determination of probable cause depends on

the totality of the circumstances. State .v. Adams, 291 S.C. 132, 352 S.E.2d 483 (1987).
Under the automobile exception to the warrant requirement, police may search a vehicle where

there is probable cause to believe the vehicle contains evidence of criminal activity, and the police may

lawfully search any area of the vehicle in whiéh the evidence might be found. Colorado v. Bannister,
449 U.S. 1, 101 S.Ct. 42 (1980); Carroll, 267 U.S. ét 132. Where a police officer observes unusual

conduct which leads him reasonably to conclude in light of his experience that criminal activity may be



occurring, the officer may briefly stop the suspicious person and make reasonable inquiries aimed at

confirming or dispelling his suspicious._ State v. Woodruff, 344 S.C. 537, 544 S.E.2d 290 (Ct. App.
2001). Furthermore, circumstan'ce.s-of a deferrdant’s flight from police after an attempted traffic stop
allows for a reasonable inference"of guil-ty conduct that, when coupled with another pre-existing
reasonable and articulable SUSpICIOH supports a ﬁndmg of probable cause. Davis, 354 S.C. at 356; U.S.
v. Sharpe, 470 U.S. 675, 105 8. Ct 1568 (1985) |

Probable cause to conduct a warrantless search of a vehicle may also exist where police stop a
vehicle after receiving information -‘from an informant that- the defendant was driving a vehicle
containing contraband. Peters, 271 S.C. at 501, 248 S.E.2d at 477 (noting that the court’s decision was

not solely dependent upon the language of the telephone conversation with the informant); See also,

State v. Hayden, 268 S.C. 214, 218, 232 S.E.2d 889, 891 (1977)(holoing probable cause and exigent
circumstances justified warrantless searc}i of automobile where officers received information from an
informant that defendants wouldv be tra\}eling in a vehicle containing illegal drugs).

In considering whether- probabte cause exists to justiﬁ a warrantless search based on an

informant's tip, a court must consider the totality of the circumstances. State v. Driggers, 322 S.C. 506,

473 S.E.2d 57 (Ct.App. 1996) Peters, s _upLa An officer's knowledge of general trends in criminal
behavioris a relevant con31derat10n in: determmmg probable cause for search. State v. Davis, 354 S.C.
348,580 S.E.2d 778 (Ct. App. 2003). An informant's tip provides probable cause where the informant
identifies herself and has personall..y ot)served the attempted sale of drugs. Moultrie, 316 S.C. at 552. A
warrantless search or arrest based on an iut"ormant’s tip may also be upheld where the corroboration
consists of nothmg more than observmg the predlctlons supplied by the informant’s tip. Moultrie, 316

S.C. at 551, 451 S.E.2d at 37 (an ofﬁcer can rely on an 1nformant s tip if the totality of the

circumstances appears to verrfy the accuracy of the information.); Draper v. United States, 358 U.S.



307,79 8S.Ct. 329,3 L.Ed.2d ‘327 (1959) (ove_rruled on other grounds by United States v. Chadwick, 433

U.S.1,97S.Ct. 2476, 53 L.Ed.2d 538 (1977))_; see also; lllinois v. Gates, 462 U.S. 213,103 S.Ct. 2317,
76 L.Ed.2d 527 (1983)1 (an ofﬁce_r can rely on an informant's tip if the totality of the circumstances
appears to verify the acCur_aqy of the information). |

While the statements of a ré}i_able_, confidential informant are themselves sufficient to support
probable cause for a search walj_r;mt? ihf‘ormaﬁon provided by an infoxjrnant without a track record may

need to be corroborated by the police officer's independent observations. 1d.; State v. Bellamy, 323 S.C.

199, 473 S.E.2d 838 (Ct.App.1996); An informant’s reliability may be otherwise established if the
informant possesses a special relationship or capacity to gain knowledge that should prompt belief in the
veracity of his information. Driggers, 322 S.C. at 512.

In State v. Willard, 374 SC 129, 647 S.E.2d 252, an informant told the police that he was

related tb defendant, that he had purchased drugs from defendant in the past, and that he intended to
purchase drugs from the defenda'nt» fhai '(iay. M,. 374 S.C; at 131, 647 S.E.2d at 254 (2007).
Informant agreed with law e‘nfo-rce;mér;t to set up a drug buy meeting with the defendant at a movie
theater. Id. Inarecorded conversati.or.; informant called défendaﬁt ﬁom an officer’s mobile phone and
told defendant that he’s beén “:sh-ootyi:r‘lg érﬁooth” é.nd tﬁat he wanted to meet defendant. at the movie
theater. Id. at 132. Defendant agreed. ' Q Wheri defendant pulled into the parking lot, five officers
surrounded defendant’s car, éﬁd d{rected defeﬁdant and aﬁofher occupant to exit the vehicle. Id. After
denying any knowledge of the -drl;gs, defendant was coﬁfronted With the phone calls to and from the
officer’s phone and consenfed to‘ tfle search of his vehicle where officers found drugs, scales, and a large
amount of cash. 4I_d. | o

The ofﬁcer.that worked wit-h_. fhé'iﬁformant had no previous experience with this informant but

testified as to accurate information the informant gave as corroborated by his own observations and



testified the defendant had previous dealings in drug transactions with informants in the past. Id. The
officer also testified that “shooting s_mooth” meant smoking methamphetamine. Id. The officer also
testified that even though there was a magietrate on duty at the same time and place the informant called
the defendant, he believed h'e hjad reasonable_ suspicion to search defendant’s car and question him
without a warrant from the rnagistrate. 1d. at 133. The trial court denied defendant’s motion to suppress
the drugs obtained from the warrantl'ess‘se‘arch of his vehicle. Id.

The Court of Appeals upheid.the t-rial. court’s ruling, apart from defendant’s consent to seach,
finding that the informant’s tip that defendant was involved in drug activity provided law enforcement
officers with reasonable suspicion to stop defendant in his vehicle where informant correctly identified
defendant’s vehicle, knew defendant’s telephone number, and mentioned drugs during his telephone
conversation with defendant. @ The Court further held that law enforcement’s search of the vehicle
was valid under the automobile' :e)iception Id. In Wlllard the Court specifically addressed the
argument put forth by Petltioner that iivhen the officers stopped defendant s vehicle in the parking lot it
was not “mobile” under C_y The Court rejected this argument ﬁndmg that temporary immobility
may still be considered readlly mobile S0 as to qualify for the automobile exception. Id. at 135, 647
S.E.2d at 255. |

In the present case, law enforcernent‘. clearly had probable cause to stop and search Petitioner’s
vehicle under the automobile ex“c.eption to the warrant requirernent. Here, the confidential informant
here was more than a mere anonyrnoiis tinster. Prior to this investigation, the informant made drugs
buys for law enforcement in-other 'oases; (App. p 102, lines 19-22; p. 135, line 11-p. 138, line 11; p.
186, lines 10- 17; ). In this in\iestigation, the informant notiﬁed law enforcement that she could buy
drugs from Charles Horne, Petitioner’e co-defendant, and that she i<new the Horne’s drugs always came

from his supplier, Petitioner. (Ai)p. p. 191, line 7 p. 195, line 11). The informant had a close

10



relationship with Horne. The informant knew his telephone number, address, and family history, knew
Petitioner from seeing him with Horne and had witnessed Horne sell drugs before. (App. p. 102, lines
19-22; p. 131, lines 8-18; p. 169._ lines"‘_2l-23; p. 187, line 16-p. 191, line 21; p. 202, lines 7-22).

Informant agreed with law enforcement to set up a drug Abuy with Horne and Petitioner. In a
recorded conversation with Horne niaoe 1n the presence of law enforcement, the informant asked Horne
if she could get “two onions” from him, olarifying at trial “two onions” meant two ounces of cocaine.
(App. p- 174, line 19 —p. 175, line 9). Horne said he had to check with his supplier, Petitioner, first.
He then immediately called the informant back, and agreed to arrange the drug buy with Petitioner that
night. He requested that informent arrive at his house within 25-30 minutes. (App. p. 101, line 16 - p.
102, line 19-22; p. 169, lines 18-23; p. 189, lines 21-25). The police were notified that Petitioner would
be arriving from North Carolina. (App. p 54, lines 4-6). |

Subsequently, police condu'cted.sur»veillance at l~lorne’s liouse and observed an occupied vehicle
with North Carolina plates 1dling in Horne ] drlveway (App. p. 54, llne 4; p. 77, lines 13-16; p. 103,
line 19 — p. 104, line 2; p. 120 l1nes 9 17) The vehicle had its l1ghts on, and the police observed a
person in the driver’s seat usmg their cell phone. (App. p- 53, line 22-p. 54, line 2). At that point, the
police directed the informant to call Hoi'ne :to. seeifhis supplier was there yet. (Tr. p. 56, lines 1-3). As
aresult of that conversation, the 1nformant told Horme to come pick up the drug-buy money from where
her car was located. (App p. 55 lines 23-p. 56, line 12 ; - 105 lines 2 19); p. 165, line 22-p. 166, line
4). The police next observed Home entenng Petitioner’s vehicle and then driving toward the direction
of the drug-buy money’s location. '(App. p 56, lines 14-17; p. 105, lines 2-19). When the police tried
to initiate a traffic stop with Petitioner,-he uneuccessfully attempted to evade the police. (App. p. 65,
lines 12-15). The police then search Petitioner’s vehicle \ivhere they tound two ounces of cocaine, and

Petitioner and Horne were arrested for trafficking cocaine. (App. p. 112, lines 1-3; p. 290, lines 1-12;

11



App. 563; ). Additionally, the record revealed that several calls were placed between the informant,
Horne, and Petitioner during theA time frame of the in’vestigétioh. (App. p. 118, lines 1-7; p. 199, lines
14-20). Thus, the police haci.probable' Caué‘é' to stop Petitiéné'r’s vehicle based upon information
received from the known, corulﬁdéntiélA ihférmant and their ihdep'eﬁdent corroboration. Accordingly,
there is more than enough evidence to slipport the PCR ruling that Petitioner was not prejudiced by
counsel’s failure to file a motion to suppress drug evidence where the trial court would have properly
denied counsel’s motion bécause the'ré wgs'probable cause to stop and search Petitioner’s vehicle.

Furthermore, Petitiohef’;s"féliahbe on Arizona v. Gant, 129 S.Ct. 1710 (2009) is unfounded, as

that case not decided until April 21, 2009 — almost six months after Petitioner’s criminal case was
finally decided when the Court of Appeals affirmed his conviction and remitted the case back to the
lower court. Counsel speciﬁcally téstiﬁea that the Sﬁpfemé Court’s recent decision in Gant was not
available to him at the time of Petiﬁoner’g trial so he did ndt bursue'th.at line of argument, but that he
would have pursued fhét argument H;é_the ;ase been available to him at that time. (App. p. 489, line
24-p. 490, line 4). Counsel élso sbéciﬁcally tesﬁﬁed fhat filing a motion to suppress is not a “standard
operating procedure for a criminal defensé :aftomey” inadrug case and that counsel generally does not -
file motions with no validity théf would only serve' tb aggravaté fhe trial court. (App. p. 481, lines 21-
25). Moreover, the record is cléar that tﬁe PCR court pfoperly dénied relief in determining that law
arising from Gant did not exist a£ tﬁe fime of Petitioner’s trial. Petiti.oner was convicted on May 6,
2006. The Gant »decision was is-s:ued oﬁ A}')rilAZI, 2009, neafly three yéars after Petitioner’s conviction
and almost six months 'aﬂ-er his direct éppeal was rerﬁitted back to the.lower court. Therefore, the PCR

court properly held counsel was not ineffective for failing to rely on case law that was non-existent at

that time of trial (or on-direct appeal). Gilmore v. State, 314 S.C. 453, 445 S.E.2d 454 (1994)(noting

that the Court has never recjuired an attorney to be clairvoyant or anticipate changes in the law which

12



were not in existence at the time of trial), overruled on other grounds by Brightman v. State, 336 S.C.
348,520 S.E.2d 614 (1999).
Petitioner’s reliance on Gant is further unfounded, as the decision in Gant does not undermine

the disposition of the search issue »in Petitioner’s case. Gant, 129 S._Ct. at 1713. The Court specifically

distinguished this case froanelton and Thorn_ton where the defendants in those cases were arrested for
drug offenses, while Gantwas"a'r':reste(:i for driving with a euspended license — an offense for which
police could not reasonably expect to find evidence of in Gant’s car. Id. It is worth nothing the Court’s
analysis in Gant centered around a warrantless search of a vehicle pursuant to the search incident to
arrest exception — not the automobile exception, and the Court’s decision in Gant did not overrule or
abandon well established legal authorlty regardlng the va11d1ty of a warrantless search pursuant to the
automobile exception. On the contrary, the Court specifically noted that where there is probable cause
to believe a vehicle contains evidence of criminal act1v1ty, law enforcement officers are authorized to

search of any area of the vehlcle in whrch the evidence might be found. Id at 1 721; citing United States

v. Ross, 456 U.S. 798 (198'2). |

Therefore, PCR court A-allso properly conctuded that, even if the law arising from the Court’s
decision in Gant existed at the trme Gant was clearly dlstmgulshable from the facts presented here
where information from the conﬁdentlal 1nforrnant and 1ndependent corroboratmg ev1dence suggesting
that Petitioner was in the process of selling drugs provided ample probable cause for the warrantless
search of Petitroner’s vehicle perthe automobile exception to the warrant requirement.

In conclusion, sufﬁcient ev1dence 'sz probative vaiue exists to support the PCR court’s findings
that Petitioner was not oreju'orced .hy couneel’s failure to file a motion to suppress drug evidence, where
the trial court would have prooerly»tlenied-counsel’s motion, where law arising from the Court’s

decision in Gant did not exist at the time of Petitioner’s trial, and where, regardless, even under Gant,



the search conducted in Petitioner’s case was still valid such that the evidence would have still been
admitted against Petitioner at trial.- Accordingly, this Court should affirm the PCR Court Order and
deny the Petition for Writ of Certiorari.
“ARGUMENT II

The issue regarding counéel's -failure'.to';)bject to the curative instruction is not preserved for
review and is not properly before this Court. Alternatively, it would have been proper for the
PCR court to deny relief on this ground where counsel's objection would have been overruled
because the curative instruqtion vygs s'ufficieng |

Petitioner contends the PCR cOuﬁ erred in finding trial counsel was not ineffective in failing to
object to the sufficiency of the curati\-/e‘instruction. The recof(i is void of any testimony or evidence
regarding Petitioner’s allegation that counsel was ineffective in failing to object to the curative
instruction given after counsel ' moved for a mistrial based on the solicitor’s comments. The PCR
court’s Order of Dismissal did not-include or address any issue related to counsel’s purported failure to
object to the curative instruction.. (App. p. 517-524). There is nothing in the record to indicate that the
Petitioner filed any Rule 59(¢), SCRCP motion.

Despite the fact that Petitioner effectively waived this issue-during the PCR hearing in never
raising it or presenting‘an.y .e;/id-er;ée m sﬁpbort, that.the PCR court never addressed this issue in the

Order of Dismissal, and that Petitioner never filed a Rule 59(¢) motion, Petitioner now raises the issue

on appeal. A “party must timely file é Rule 59(e), SCRCP, motion to preserve for review any issues not

ruled upon by the court in its order.” Al- Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742, 747 (2000)
(citing Pruitt v. State, 310 S.C. 254, 423 S.E.2d 127, 128 n. 2 (S.C.1992)(issue must be raised and ruled

on by the PCR judge in order to be preserved for review).

Therefore, since the issue regarding trial counsel’s failure to object to the curative instruction
was clearly never presented to the PCR court, was never ruled on by the PCR court in the order, and was

never addressed in any subsequent Rule 59(¢) motion, Petitioner should be barred from further state

14



collateral review. Marlar v. State, 375 S.C. 407, 653 S.E.2d 266, 267 (2007)(“Because respondent did

not make a Rule 59(¢) motion asking thg PCR judge to makg spgéi‘ﬁc.ﬁndings of fact and conclusions of
law on his allegations, the issues were not prescwed for appellate review.” [emphasis added]); Humbert
v. State, 345 S.C. 332, 548 _S._E.2d 862, 865 (2001); Plyler v. State, 309 S.C. 408,424 S.E.2d 477, 478-
480 (1992)(issue must be both raised to and ruled upon by PCR judge to be preserved for appellate
review); see Rule 59(e), SCRCP (providing avenue for any party to move to alter or amend a judgment

if they believe necessary matters; were not addressed in original order); Primus v. Padula, 555 F.Supp.2d

596, 611 (D.S.C.2008); Smith v. Warden of Broad River Correctional Inst., No. 07-327, 2008 WL

906697 at 1 n. 1 (D.S.C. March 31, 2008); McCullough v. Bazzle, No. 06-1299, 2007 WL 949600 at 3

(D.S.C. March 27, 2007) (citing Al-Shabazz, 577 S.E.2d at 747); Brown v. State, 307 S.C. 465, 415
S.E.2d 811 (1992)(feview of post-conviction relief matters is limited to determination of whether there
is any evidence to support post-co:n\'?iction jﬁdge’s ﬁndiﬁgs of facf). vAccordingly, this Court should not
reverse the PCR court regafding aﬁ iséue Petitioﬁer did n0't ﬁuréué aIAldAthat the PCR court never ruled
on, and where the Petitionér ne;/er' ﬁled' a Rule 59(e) motion t6 ehsure that the PCR court ruled on the

issue to enable this Court to review that ruling.

Alternatively, it wQuld have becg proper for the PCR court to deny relief on this ground where
counsel’s objection would have beéx_i oyerru]ed because the curative instruction was sufficient. At trial,
the State presented the testimoﬁy of Chqn.tell Griffin, who was a passenger in Petitioner’s car when the
incident at issue took place. (_h_‘ifﬁn was also charged with trafficking cocaine and agreed to testify in
this case in exchange for her tr'afﬁcking' charge being dismissed. (App. p.233, line 18 — p.234, line 9).
At the beginning of her testimony, the solicitor was questioning Ms. Griffin about how long she had
known Petitioner. The solit‘:itor. asked, “Did you know he was married?”” She responded, “No.” Trial

counsel objected. (App. p. 232, line 25-p. 233, line 9). The trial judge sustained counsel’s objection
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and gave the following curative instruction: “disregard any testimony about whether she did or did not
know whether he is or is not married..- Stay away from that.” (App. p.232, line 14 —p.233, line 9). Trial

counsel did not object to the sufficiency of that curative instruction or move for a mistrial at that time.

Trial counsel objected again‘'when the solicitor asked Griffin if Petitioner told her he was going
to do a drug deal. (App. p. 534, lines 21-24). Immediately following, counsel moved for a mistrial
based on both questions asked by the solicitor.' (App. p.234; line 21-p. 235, line 15). At that point, the
judge excused the jury and heard arguments. The judge sustainied both of counsel’s objections and
denied counsel’s motion for a mistrial as to both grounds. (App. p. 234, line 25-p. 238, line 24). In
discussing the proper curative instruction, counsel specifically requested the trial court instruct the jury
to “disregard the statement by Mr. Springs ‘did you know he was married” because there is no evidence
before you that he was married.” (App. p. 238, line 25 — p. 239, line 6). The trial court offered curative
instructions upon the jury’s return with regard to both the marital status question and the drug deal
question. (App. p.239, lines 8-25). With regard to the marital status question, the only one of the two
comments at issue on direct appeal and in the PCR proceeding, The judge stated,

Members of the jury panel, I'm going to ask you to disregard two
questions from .the solicitor. One was a question, was a statement
couched as a question and asked in essence whether this witness knew
that the defendant Mr. El-was married, disregard that question, there is
no evidence in the record involving Mr. EI’s marital status. There is no
evidence in the record that he’s married, so just disregard that.

(App. p.239, lines 10-25). The curative instruction given is the exact curative instruction counsel
requested; necessarily, then; he did not object to it. On Appeal, Petitioner raised the following issue:
The judge committed. reversible.error by refusing to grant a mistrial
when the Assistant Solicitor asked Chantell Griffin on direct if she knew

- El was married- and served .only to place El’s character in issue by
suggesting that he was not guilty of drug dealing, but adultery as well.

1 Only the solicitor’s question to Griffin regarding Petitioner’s marital status was challenged on appeal.
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(App. p.- 528). Subsequently, the South Carolina Court of Appeals ruled that petitioner’s
conviction was affirmed on the hasiS' of:

We affirm pursuant to Rule 220(b), SCACR, and the following
authorities: State v. George, 323 S.C. 496, 510, 476 S.E.2d 903, 912
(1996) (“No issue is preserved for appellate review if the objecting party
accepts the [court’s] ruling and does not contemporaneously make an
additional objection to the sufficiency of the curative charge or move for
a mistrial.”); State v. Patterson, 337 S.C. 215, 226, 522 S.E.2d 845, 850
(Ct. App. 1999) (“[A] trial court’s curative instruction is considered to
cure any error. -regarding improper testimony, a party must
contemporaneously object to a curative instruction as insufficient or
move for a mistrial to preserve an issue for review.”) (emphasis in
original); State v. Johnson, 334 S.C. 78, 89-90, 512 S.E.2d 795, 801
(1999) (holding unless the accused is prejudiced, a curative instruction to
disregard objectionable evidence is usually deemed to cure the error and
admission of inadmissible testimony can be harmless error where the
trial court properly admonished the jury to disregard the testimony);
State v. White, 371 S.C. 439,444,639 S.E.2d 160, 162 (Ct. App. 2006)
(recognizing a mlstrlal should only be granted in cases of manifest
necessity and with the -greatest caution for very plain and obvious
reasons and should not be ordered in every case where incompetent
evidence is received).

(App. p. 552).

At the PCR hearing, Petltloner argued that counsel failed to properly preserve for appellate
review the issue concermng the SOllCltOI‘ ] suggestlon that Petltloner was married. (App. p.509, line 1-
7). The PCR Judge then responded that the issued had already been dealt with on appeal. (App. p. 509,
lines 8-9). Inits Order of Dlsmrssa],.the PCR court found that the issue was raised on direct appeal and
denied. (App. p.522). The PCR-edtlrt alse found that Petitioner vras not prejudiced because the issue
was properly cured by the trial judge’:s, curatir/-e vinstruction. (App. p;522).

While maintaining this rsshe is ne't preserved for appellate»review, Respondent contends that, to
the extent the PCR court concluded,that Pet-i‘tioner was bnot entitled to relief on this ground where the
issue was raised on direct appeal and der_lied, the PCR court’s finding was proper. On direct appeal,

Petitioner argued that the trial e(_)urt erred by refusing to grant a mistrial in regards to the solicitor’s
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questioning of Griffin concerning Petitioner’s marital status. (App. p. 531). The Court of Appeals
affirmed Petitioner’s conviction, not only because the issue of the sufficiency of the curative instruction
was not preserved, but also because the trial court’s curative instruction cured the improper testimony

pursuant to State v. Johnson, 334 S.C. 78, 89-90, 512 S.E.2d 795, 801 (1999) and because no “manifest

necessity” existed to grént a mistﬁél puféﬁar;f to State v. White, 371 S.C. 439, 444,639 S.E.2d 160, 162
(2006). (App. p.552). Theréfofe, ihé C‘oflrt‘ of Appeéis clearly alréady deteﬁnined that the trial judge’s
curative instruction cured the imbrbpér testimony. (App. p. 552). Nevértheless, counsel was not
ineffective in failing to object to the sufﬁciéncy of the cufafivé instruction specifically given as he
requested, that cured any prejudice resulting from the solicitor’s question.

Furthermore, the record clearly supports the PCR court’s finding that Petitioner was not
prejudiced where the misstaterheﬁt by tﬁe sbiiéitbr did not rise to the level required for a mistrial and the
improper testimony was bfdperiy cufed bS/ trial judge’s curative instruction. (App. 522). If the trial

judge sustains a timely objection to evidence and gives the jury a curative instruction that it be

disregarded, the error is deemed to have been cured by the instruction. State v. George, 323 S.C. 496,

476 S.E.2d 903 (1996). Moreo?er, the decision to grant'_ ér deny a mistrial is with in the sound

discretion amounting to an error of law. State v. Stanley, 365 S.C. 24, 615 S.E.2d 455 (Ct. App.2005).

Appellate courts will not generally set aside convictions due to insubstantial errors which don’t

affect the result. State v. Douglés,:369 'S.C. 424, 632 S.E.2d 845 (2606). An insubstantial error not
affecting the result of the trial 1s harmle'ss- where guilt has beenAC(A)nclusively proven by competent
evidence such that no other ratiénallcc')hclus‘ilon can be reached. State v White, 372 S.C. 364, 386, 642
S.E.2d 607, 168 (Ct.App. 2007):. N

Here, anyAprejudice to Peti.ti;)nervv-val.s cured'by the trial judge’s. curative instruction — given as

counsel specifically requested. The trial judge offered a correct, proper curative instruction that was
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more than adequate to cure any error. See Mcq_y, supra. The trial judge gave two curative instructions
inregard to the same comment. (App p."233, lines 7-9; p. 239, lines 10-18). Both times, the trial judge
instructed the jury to disregard the qqe_stijo_n and stated that there was no evidence in the record with
regard to Petitioner’s marital status. There_for_e, the trial judge was correct in stating that there was no
evidence that he was marﬁed.. Furthér, the instruction was sitnple and contained no reiteration or
emphasis on the improper question.

Even if the cur_ative iﬁstmctiert was insufﬁcient, Peti_tioner was not prejudiced by the issue
regarding his marital status where a review of the entire record demonstrates that the purportedly
erroneous instruction error did not affect the verdict in light of Petitioner’s own testimony at trial that he

was not in fact married and the conclusive evidence of Petitioner’s guilt. State v. Douglas, supra; State

v. White, 372 S.C. 364, 642 S.E.2d 607 (Ct. App 2007). Thus, the record would clearly support a
finding by the PCR court that counsel was not ineffective in failing to object to the sufficiency of the
curative instruction and that regardless Petltloner was not prejudlced by the alleged deficiency.
Therefore, this Court should affirm the PCR court’s Order and deny the Petition for Writ of Certiorari.
ARGUMENT II1

The issue regarding counsel's failure to renew his motion for a mistrial is not preserved for
review and is not properly before this Court. Alternatively, there is sufficient evidence of
probative value to support a finding by the PCR court that counsel was not ineffective in failing
to renew the motion and where Petitioner could prove no prejudice because the trial court would
have properly denied counsel's motion. -

Petitioner’s allegation that the PCR court erred in finding that trial counsel was not ineffective in
failing to renew his motion for a mistrial is not properly before this court - the PCR court made no such
finding. This issue was not addressed in the Order -of Dismissal, particularly not in the manner

presented by Petitioner. (App. p. S 17-524). The elaborate argument put forth in the petition for writ of

certiorari on this issue was not preserVed at the circuit level and there is no basis to claim the PCR court
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erred regarding this issue.’
A “party must timely file a Rl‘ilzex§9(e)', SCRCP, motion to preserve for review any issues not

ruled upon by the court in its order.” Al-.Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742, 747 (2000)

(citing Pruitt v. State, 310 8.C. 254,423 S.E.2d 127, 128 n. 2 (S.C.1992) [issue must be raised and ruled

on by the PCR judge in order to be preserved for review]. Therefore, since the issue presented to this
Court was never ruled on by the PCR court in his order, the Petitioner should be barred from further

state collateral review. Marlar v. State, 375 S.C. 407,653 S.E.2d 266, 267 (2007) [“Because respondent

did not make a Rule 59(e) motion asking the PCR judge to make specific findings of fact and

conclusions of law on his allegations, the issues were not preserved for appellate review....”” (emphasis

added)]; Humbert v. State, 345 S.C. 332, 548 S.E.2d 862, 865 (2001); Plyler v. State, 309 S.C. 408, 424

S.E.2d 477,478-480 (1 992) [1ssue must be both raised to and ruled upon by PCR judge to be preserved

for appellate review]; see Rule 5-9'(e);”SCIiCP [prbviding avenue for any party to move to alter or amend

a judgment if they believe necessary miéttérs»were not addressed in ori ginal order]; Primus v. Padula,

555 F.Supp.2d 596, 611 (D.S.C.ZOOS); Smith v. Warden of Broéd River Correctional Inst., No. 07-327,

2008 WL 906697 at 1 n. 1 (D.SLC. Mafch.31, 2008); MéCullbﬁgh v. Bazzle, No. 06-1299, 2007 WL
949600 at 3 (D.S.C. March 27, ‘20"(-)7') (citing Al-Shabazz, $775.E.2d at 747). Accordingly, this Court
should not reverse the PCR court fé;‘g‘éfdiﬂg.an issue it nevér addressed in the Order of Dismissal
particularly where Petitioner nevér ﬁ]éd a Rﬁlé 59(e) motion to ensure that the PCR court ruled on the
issue to enable this Court to review thatA rulihg.

Regardless, there is sufﬁcieht eviciénce of probative value to support a finding by the PCR court

that counsel was not ineffective in failing to renew the motion and where Petitioner could prove no

2 To the extent Petitioner contends trial counsel failed to make the motion for a mistrial, the record is clear that trial
counsel did in fact make the motion, and it was denied by the trial court. To the extent Petitioner contends trial counsel
failed to ensure the issue was preserved for appeal, Respondent interprets Petitioner’s issue to be one that trial counsel
was ineffective in failing to renew his motion for a mistrial after the trial court denied his original motion and gave a
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prejudice because the trial court would have properly denied counsel"s motion. This issue concerns the
solicitor’s misstatement of factregarding Petitioner’s marital status. The record is clear that counsel
objected and moved fora mistriai,_ that the trial court denied counsel’s motion for a mistrial, and offered
a curative instruction that sufticientiy cured any prejudice resulting from the solicitor’s comment. In
affirming Petitioner’s convrctlon the Court of Appeals relied on several authorities including State v.
White, 371 S.C. 439, 444, 639 S.E. 2d 160 (Ct. App 2006). The Court in White specifically held thata
mistrial should only be granted in cases of manifest necessity and with the greatest of caution for very
plain and obvious reasons and. should not be'ordered in every case where incompetent evidence is

received. Id.; See also, State v. Kirby, 269 S.C. 25, 28, 236 S.E.2d 33, 34 (1977)( the power of a

court to declare a mistrial ought to be used with the greatest caution under urgent circumstances, and
for very plain and obvious causes.”). The granting of a motion for mistrial is an extreme measure that
should be taken only where an incident is so grievous that prejudicial effect can be removed in no other

way. State v. Beckham 334 S C. 302, 513 S. E 2d 606 (1999) A mistrial should not be granted unless

absolutely necessary, to receive m1str1al defendant must show error and resulting prejudice. State v.
Council, 335 S.C. 1; 515 S. E 2d 508 (1999) | |

Here, with regard to trial counsel s initial motion for a mistrial, the PCR court found that
Petitioner could prove no prejudice because the misstatement by the solicitor did not rise to the level
required for a mistrial and was properly oured b}‘/»the trial judge’s curative instruction. Iftrial counsel
had renewed his motion for a mistrial again, the trial court ciearly would have denied the motion again
where no additional facts or grounds existed to grant counsel’s motion. The record clearly supports the
PCR court’s finding that the solicitor’s rnisstatement of fact; particularly when addressed by counsel’s

objection, first motion for a mistrial, and curative instruction, was not so grievous that the prejudicial

curative instruction.
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effect could only be removed by granting the mistrial. Thus, had counsel renewed his motion for a
mistrial, the Court of Appeéals certainly would not found that the trial court would have abused its
discretion in denying it such that Petitioner would have been granted a new trial on this issue. Simply
put, there is sufficient evidence of probative value that would support a finding by the PCR court that
~ counsel was not ineffective in failing to make an inane renewed motion for a mistrial. Accordingly, this
Court should affirm the PCR Court Order and deny the Petition for Writ of Certiorari.
~ ARGUMENT IV

The issue regarding counsel's failure to subpoena the notary for trial is not preserved for review
and is not properly before this Court. Alternatively, it would have been proper for the PCR court
to deny relief on this ground where the record clearly supports a finding that Petitioner failed to
prove how he was prejudiced by counsel's failure to call this witness at trial because Petitioner
did not present this witness for testimony at the evidentiary hearing.

Petitioner’s allegation that the PCR court erred in ﬁnding that trial counsel was not ineffective in
failing to secure the notary pubhc S presence at tnal is not addressed in the Order of Dismissal and is

not preserved for appellate review. (App p. 517- 524)

A “party must trmely ﬁle a Rule 59(e), SCRCP motlon to preserve for review any issues not

ruled upon by the court in its order.” Al- Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742, 747 (2000)

(citing Pruitt v. State, 310 S.C. 254 423 S.-E.2d 127,128 n. 2 (S.C.1992) [issue must be raised and ruled

on by the PCR judge in order to be preserved for rev1ew] Therefore, since the issue presented to this
Court was never ruled on by the PCR court in his order the Petitioner should be barred from further

state collateral review Marlar v. -State A375 S. C 407 653 S E 2d 266 267 (2007) [“Because respondent

did not make a Rule 59(e) motlon askmg the PCR Judge to make specific findings of fact and

conclusions of law on hlS allegatrons the 1issues were not preserved for appellate review....” (emphasis

added)}; Humbert v. State, 345 S.C. 332, 548 S.E.2d 862, 865 (2001); Plyler v. State, 309 S.C. 408, 424

S.E.2d 477, 478-480 (1992) [issue must be both raised to and ruled upon by PCR judge to be preserved
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for appellate review]; see Rule 59(e), SCRCP [providing avenue for any party to move to alter or amend

a judgment if they believe necéssafy matters were not addressed in original order]; Primus v. Padula,

555 F.Supp.2d 596, 611 (D.S.C.2008)_; Smith v. Warden of Broad River Correctional Inst., No. 07-327,

2008 WL 906697 at 1 n. 1 (D.S.C. Mafch_,31, 2008); McCullough v. Bazzle, No. 06-1299, 2007 WL

949600 at 3 (D.S.C. March 27, 2007) (ciﬁn_g Al-Shabazz, 577 S.E.2d at 747). Accordingly, this Court
should not reverse the PCR court regarding an issue it never addressed in the Order of Dismissal
particularly where Petitioner never ﬁlcd a Rule 59(¢) motiqn to ensure that the PCR court ruled on the
issue to enable this Court to review that rhling.

Nevertheless, even if this Court finds that this issue is properly preserved for appellate review,
Respondent submits that Petitioner’s claim lacks merit because counsel successfully admitted the
affidavit into evidence, and Peti.t-ic')n'er fail-éd to establish that he was pfejudiced by counsel’s failure to
call the notary. Prejudice frorh' thél cohnsel'sv failure to interview or call witnesses cannot be shown

where the witnesses do not testlfy at the post -conviction rehef hearing. Underwood v. State, 309 S.C.

560, 425 S.E.2d 20 (1992); Bassette v. Thompson 915 F.2d 932 (4th C1r 1990) cert. denied, 499 U.S.

982 (199 l) The Applicant's mere speculatlon asto what a witnesses' testimony would have been or the
impact if any the testimony may have had cannot, by itself, satisfy his burden of showing prejudice.

Dempsey v. State, 363 S.C. 365, 610 s.E.zd 812 (2005); Clark v. State, 315 S.C. 385, 434 S.E.2d 266

(1993); Glover v. State, 318 S.C. 496 458 S.E.2d 538 (1995). An Applicant must produce the

testimony of a favorable w1tness or otherw1se offer the testimony in accordance with the rules of
evidence at the PCR hearing in order to establish prejudice from the witness' failure to testify at trial.

Bannister v. State, 333 S.C. 298,»509 S.E.2d 807 (1998). Here, the notary did not testify at the PCR

hearing. Therefore, Applicant’s mere speculation as to what the notary would have testified about

concerning Horne’s demeanor cannot satisfy his burden of showing prejudice where there was no
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evidence before the PCR court that, if counsel had subpoenaed the notary, the result at trial would have
been different so as to éupport Pétitioner?s claim of ineffective assistance.

Moreover, trial éouqsei. éucceséfully admitted thé afﬁdavit into evidence. At trial, Petitioner
testified that he understood‘ his‘ ﬁght to téstify. (App. p. 257, lines 3-24). Subsequently, Petitioner
testified and Horne’s statemeht wa; aamifted ihto evidence. (App p. 294, lines 17-18). Horne also
testified at trial, and admitted tﬁat he si gﬁed the statement taking responsibility for the drugs and swore
before a notary public that tllle'stat‘el-ne.nt-was trﬁe. (App. p. 3-50, line 25 — p. 351, line 13). Horne also
conceded that Petitioner d.id'r.lotv ‘intirﬁidét-e him to sién‘the éltafement.- (App. p. 346, lines 9-19).
However, at one point during trial, Horne admitted that he was untrﬁthful in the statement concerning
his responsibility for the drugs. A (App. p. 339, lines 2-6). Because counsel successfully admitted
Horne’s exculpatory afﬁdavii, tﬁé afﬁdévit aﬁd Horﬁe’s admission that he was not intimidated by
Petitioner was presented to the jury for édhéideration. Thus, the notary’s testimony would have been
merely cumulétive. Asa resﬁlt, progéti\;e evicience existé establishing that Petitioner failed to show that
counsel was ineffective and fhat hé:was- prejudiced by counsel’s alleged deficiency in failing to
subpoena the notary. Accordingly, this Couﬁ should afﬁnﬁ the PCR Court Order and deny the Petition
for Writ of Certiorari. o |

'CONCLUSION
For the reasons stated abo(zé, this:COurt shoﬁld afﬁrm the PCR Court’s Order and deny the
Petition for Writ of Certiérari. HoWeve;, if this Court grénté certiorari, the Respondent requests

permission under the rules to,brief the issues discussed above fully.

Respectfully submitted,

HENRY DARGAN McMASTER
~ Attorney General
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