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\STATEMENT OF ISSUE ON APPEAL
Did the South Carolina Workers’ Compensation Commis.sion (“the Commission™)
err when it deterrrﬁned Stacey Sellers (“Claimant”) was an employee and not an
independent contractor?

STATEMENT OF THE CASE

This is an appeal in a workers’ combensation case. The sole issue on appeal is
whether the Commission erred when it determined that Claimant was an employee and
not an independent contractor at the time of his accident.

On November 8, 2013, Claimant sustained injuries while performing HVAC work
by himself during the construction of a single-family residence located at 751 McKinley
Way in Myrtle Beach (a/k/a “17 Market Commons”). (Tr. 14, 30, 43, 44, 240;
Hamilton’s Statement.) Claimant fell from a ladder while he was “trimming out [the]
house” and sustained injuries to his legs and back. (Tr. 43-44.) Claimant was
hospitalized following his injuries. (Tr. 43.)

On November 9, 2013, the day following Claimant’s accident, Claimant notified
his own workers’ compensation iﬁsurance carrier, Riverport Insurance Company,' of his
accident. (Riverport First Report of injury, Nov. 14, 2013.) Riverport filed a First Report
of Injury with the Commission on November 14, 2013, listing Claimant’s Federal
Employer I.D. Number—a number distinct from Claimant’s Social Security Number.
(Riverport First Report of Injury, Nov. 14, 2013.) Riverport was lthe first named party in

this case. (Riverport First Report of Injury, Nov. 14, 2013.) On November 20, 2013,

! By consent order filed May 7, 2014, Riverport was dismissed from this case. (Single
Comm’r Order at 3.)



Key Risk, Riverport’s third-party claims administrator, notified Claimant that it had
_ denied his claim because Claimant “khowingly and voluntarily” excluded himself from
his own workers’ compensation insurance policy. (Key Risk letter to S. Sellers, dated
Nov. 20, 2013; Cert. of Liability Ins.) |

Also on November 20, 2013, Claimant filed'a Request for Heaﬁng (“Form 507),
naming Tech Services of Myrtle Beach, LLC as a party to this case. (Claimant’s Form
50, dated Nov. 20, 2013.) Claimant’s Form 50 stated, “Claimant wa;s a subcontractor for
Tech Services of Myrtle Beach, LLC.” (/d) On December 5, 2013, Claimant filed an
Amended Form 50, for the first time naming Tech Services, Inc. as a party to this case.
(Claimant’s Amended Form 50, dated Dec. 5, 2013.)

At é hearing held én Claimant’s Amended Form 50, held on Marph 25, 2014, the
single commissioner heard testimony on the issue of whether Claimant was an employee
or independent contractor at the time of his November 8, 2013 accident. (Tr. 1-4.)
Claimant presented his own testimony and testimony from two City of Myrtle Beach
employees. Tech Services, Inc. presented the testimony of its owner, its manager, and a
local business owner for whom Claimant had also performed work as a
subcontractor/independent contractor. The single commissioner issued an order on
August 29, 2014, finding Claimant was an employee. (Decision and Order of Single
Comm’r.) The single commissioner also dismissed Tech Services of Myrtle Beach, LLC,
finding that Claimant’s injuries occurred whiie he was working on a job for Tech

Services, Inc. (Id.)



Tech Services, Inc. appealed the single commissioner’s order to the
Commission’s Appellate Panel. (Appellant’s Brief to Appellate Panel.) On July 17,
2015, the Appellate Panel issued its order affirming the single commissioner’s
determination that Claimant was'an employee of Tech Services, Inc. (Appelvlate Panel
Or., filed July 17, 2015.) Neither the single commissioner nor the Appellate Panel made
any credibility findings. (Decision and Order of Singlé Comm’r at 19; Aﬁpellate Panel
Or. at 15.)

Tech Services, Inc. timely appealed the Appellate Panel’s order to the South
Carolina Court of Appeals.

STATEMENT OF FACTS

Claimant first began working for Tech Services, Inc. (“Tech Services”) as a
teenager. (Tr. 42, 46.) Claimant’s first cousin, Tracy Davis, is the sole owner of Tech
Services, which performs general HVAC work in the Myrtle Beach area, including
service calls. (Tr. 192-93.) Davis is also the co-owner of another HVAC company, Tech
Services of Myrtle Beach, LLC (“TSMB”), which is a sister company to Tech Services.
(Tr. 192.) Tech Services has approximately seven or ¢ight em‘ployees, which Tech
Services shares with TSMB, and Tech Services has used various subcontractors over the
years. (Tr. 203.) Each business has its own clientele, and before Tech Services sends an
employee to a particular jobsite, they are informed of which business the job is for so that
the employee can ‘relcord their time accordingly. (Tr. 198-99.)

Claimant had been an employee of Tech Services and TSMB for more than ten

years, until early 2013, when Claimant decided he wanted to go into business for himself



as an independent co'ntfactor/subcontractor. (Tr. 46, 199-200.) Davis testified Claimant
first approached him in January 2013, about his desire to work for himself as a
subcontractor. (Tr. 199—200.) According to Davis, Claimant wanted to go out on his
own because Claimant believed he could make more money that way. (Tr. 199.)
Clairﬁant corroborated this, indicating he and Davis had had various discussions
regarding hfs pay, and that they had met in Davis’s office to discuss how C’laimant could
make more money, which included reporting Claimant’s wages using a 1099 instead of a
W-2 and by paying Claimant a flat-rate based on the job he was doing instead of paying
Claimant hourly. (Tr. 51, 127.) According to Claimant, he had concerns regarding
amounts being v;'ithheld from his paychecks, and he had gripes regardiné overtime, which |
he claimed he never got paid for.? (Tr. 48, 50-51.) Davis testified he tried to explain to
Claimant how difficult it is to make it in the HVAC industry; however, Claimant assured
Davis that he had other clients who would give him business. (Tf. 199-200.)

Davis testified he told Claimant that he could begin working as a subcontractor
for Tech Services after .Claimant obtained his own workers’ compensation insurance
policy. (Tr. 200.) Claimant purchaséd his own workers’ compensation policy on
February 21, 2013, for $1,250.00: (Money Orders & Receipt; Cert. of Liability Ins.;
Workers’ Compensation Policy.) In Claimant’s policy application, it notes Claimant is a
sole proprietor with 100% ownershib interest in the business, and it provides Claimant’s

business’s Federal Employer I.D. Number. (Workers’ Comp. Application.) Davis

? Although Claimant asserted he did not get paid overtime prior to March 2013,
Claimant’s pay records show he was paid for overtime in January and February 2013.
(Tr. 48, 116; Tech Services, Inc. 2013 Payroll Journal for S. Sellers; Tech Serv1ces of
Myrtle Beach, LLC 2013 Payroll Journal for S. Sellers.)
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explained that Claimant waited until he got his inco'me tax refund in February 2013, to
purchase his own workers’ compensation policy. (Tr. 200-201.)

Althf)ﬁgh Claimant asserted Davis gave him $1,250.00 in cash to purchase a
workers’ compensatibn policy (Tr. 53-54), Davis adamantly denied giving Claimant the
money, explaining that if he was going to give Claimant any money for the policy, he
would have given Claimant a check so that Davis could document that expenditure for his
business records (Tr. 200).

. According to Claimant? Davis told him to get the cheapest workers’ compensation
policy available “bécause it was for tax purposes only.” (Tr. 53, 55.) Claimant testified
that he bought his own policy “from the first people [he] called and got a price from.”
(Tr. 54.j Claimant chosg the company from which he purchased the policy, went by
himself to meet with the insurance agent and purchase his policy, providéd his company’s
Federal Efnployer [.D. Number, signed the application by himself, and the policy was in
his own name. (Tr. 126-27, 129-130; Workers’ Comp. Application.) Notabiy, Claimant
made his own business decisior; to exclude himself from the policy as an owner and sole
proprietor, and the price of Claimant’s policy.reﬂected that decision. (Tr. 129-130;
Workers” Comp. Application; Letter from Key Risk to S. Sellers, dated Nov. 20, 2013).
Nothing in the record before the Commission indicates Davi; told Claimant to exclude
himself from his own workers’ compensation policy.

After Claimant purchased his own Wofkers’ compensation policy, he testified he
provided Davis with proof of insurance, although Claimant could not recall whether he

had provided the same to other individuals for whom he provided subcontractor services.

3 Employers must provide employees with their W-2s by January 31. 26 U.S.C. § 6051.
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(Tr. 132.) Davis testified that after Claimant provided him with proof of coverage, he
cautioned Claimant that he would have to find other companies to work for; however,
Claimant told Davis that he would prioritize Davis’s work becausé Davis, Claimant’s
first cousin, had hélped him all of his life. (Tr.201.) Claimant emphasized to Davis that
he would have no problem finding additional work. (Tr. 201.)

Although Claimant’s status changed from an employee to a subcontractor in
‘March 2013, the status of Tech Services’ remaining employees did not. Davis testified
- that no other employee’s status changed when Claimant began working for himself,
belying Claimant’s insinﬁation throughout his testimony that Davis was trying to save
money or scam Claimant by this change. (Tr. 50-53, 204-05.)

On November 8, 2013, nine months after Claimant purchased his own workers’
compensation insurance and began working as a subcontractor for Tech Services,
Claimant sustained injuries after falling from a ladder while performing HVAC work by
himself unsupervised during the construction of a single-family residence located at 751
McKinley 'Way in Myrtle Beach (a/k/a “17 Market Commons’;). (Tr. 14, 30, 43, 44, 240,
Hamilton’s Statement.) Claimant testified he fell while he was “trimming out [the]
house,” explaining the ladder fell out from under him asA he was screwing in a vent. (Tr.
43, 44.) It was a job for Tech Services. (Tr. 44, 213.) According to Claimant, he did not
recall anything that happened after he fell. (Tr. 44.)

At the time of Claimant’s accident, Claimant did not have a license to conduct
business in the City of Myrtle Beach. (Tr. 16-17.) However, two City of Myrtle Beach

employees testified it was not uncommon for people to do business in the City without a



license. (Tr. 30-31, 39-40.) After reviewing one of the invoices that Claimant submitted
to Tech Services for work he did at the jobsite where he fell days before‘his accident, the
City’s Business License Supervisor opined that Claimant 'was operating a business in the
City without a license. (Tr. 14, 30-31; Seller’s Heating & Cooling, Invoice 10182.)

The permit for the jobsite where Claimant’s accident occurred did not list any
subcontractors on the subcontractor rosterv(Tr. 17-19); however, Davis testified that he
does not provide a list of his subcontractors to the general contractor and did not do so for
Claimant. (Tr. 228-29.) |

Jacob Hamilton, the manager for Tech Services, testified he was working at a
nearby jobsite when Claimant called him for help after his fall* (Tr. 239-240;
Hamilton’s Statement.) He stated he ran to Claimant’s aid after getting Claimant’s call
for help; and upon arriving at Claimant’s jobsite, he found Claimant lying on the floor.
(Tr. 239-240.) Hamilton stated that after finding Claimant, Claimant asked him, “Is there
any way possible that you could file this under [Tech Services’] workman’s comp
because I'm effed because I don’t have insurance. It doesn’t cover me.” (Tr. 241.)
Hamilton told Claimant that he should not worry about it; however, Claimant told him
“’m gonna lose everything I’ve got. The insurance don’t cover me.” (Tr. 241))
Hamilton stated that he told Claimant, “No, we can’t do that. I mean, you’re not under
our records or What have you of an employee anymére when you started subbing. You’re

on your own.” (Tr. 241.) Hamilton testified that he called an ambulance for Claimant,

4 Hamilton understood that on the date of Claimant’s fall, Claimant was a subcontractor.
(Tr. 241-242.) He testified Claimant had told him about his discussion with Davis and
that they had worked out some pricing. (Tr. 242.)
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flagged down the ambulance when it arrived, and led the paramedics to Claimant. (Tr.
243))

Hamilton testified Cléimant called him later that evening from the hospital
because Hamilton had to return work. (Tr. 242-243.) He stated he told Claimant that he
had put all of Claimant’s tools back in Claimant’s van and moved Claimant’s van into a
different parking space, locking it up. (Tr.243.) According to Hamilton, Claimant asked
him again if “he could call it in under [Tech Services’] workman’s comp,” and Hamilton
again told Claimant that he could not, noting it was illegal and that Claimant was no
longer an employee. (Tr. 243.)

Davis testified he first learned that Claimant had fallen from Hamilton. (Tr. 207-
208; Davis’s Statement.) According to Davis, Claimant called him after he got to the
hospital. (Tr.208.) Davis testified that Claimant said, “I need a favor . . . I need to turn it
in on your insurance ‘cause I’m not covered on my insurance.” (Tr. 209.) Davis stated
that he told Claimant he could not file it under Tech Services’ insurance because he had
just undergone an audit shoiwing that Claimant was a subcontractor. (Tr. 209.) Davis
acknowledged that Claimant was worried about paying his medical bills; however, he
asserted he could not lie for Claimant. (Tr. 209-210.) |

After March 2013, Claimant also began doing a substantial amount of HVAC
work for another family member, LeGrande Todd. (Tr. 170.) Todd is »Claimant’s second
cousin, and Todd, Davis, and Claimant are all “close cousins.”- (Tr. 185.) Todd owns'a
number of companies, including Rooter Express, LLC. (Tr. 170-i7l .) Todd testified he

~had helped Davis get started in the HVAC business, and indicated that they were still
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close. (Tr. 175-176.) Todd testified ‘he ‘had known Claimant “all of his life,” and ﬁhat
although Claimant’s reputation for truthfulness and veracity in the community was “not
too good,” he still wanted to help Claimant’é fledgling business because “the boyis had a
hard life, and I got — I had a heart to help him.” (Tr. 174, 185-186.)

Before March 2013, Claimant had done some side work for Todd and others,
although Claimant asserted it was “very little” work. (Tr. 95, 132-133.) For example,
Claimant testified that before March 2013, he had done some side work on Todd’s home
after Todd’s dog destroyed the duct work under Todd’s home and he had helped Todd
change out an HVAC unit on his home. (Tr. 96, 177.) According to Claimant, the total
amount of side work he did before and after March 2015, amounted to about five percent
of the work he did, and Claimant asserted the amount ofwork hé did for Todd did not
change after March 2013. (Tr. 132-133.) However, from March 2013 to August 2013,
Todd paid Claimant over $5,000 for Claimant’s services, and Claimant admitted the
amount of money he made working for Todd in 2013 was “not chump change.” (Tr.
135.) (Tr. 134; checks issued from Rooter Express, LLC to S. Sellers.) Moreover, Todd
testified that he begén to use Claimant as a subcontractor for HVAC wérk “quite a bit”
beginning in March or April 2013. (Tr.v 170.) Todd also testified that Claimant provided
him with a certificate of worker’s compensation insurance coverage around that time,

although Claimant did not recall-whether he had done so. (Tr. 132, 172-173, 178.) -
| Claimant testified that Davié took a hard stance on employees moonlighting by
.doing side work. (Tr. 98.) According to Claimant, if Davis found out that an employee

was doing HVAC work for someone else, “he’d fire us in a heartbeat.” (Tr. 56.) He



asserted that other Tech Services workers did side work too; however, it was “just a
matter of if you get caught or not.” (Tr. 95.) Claimant admitted that prior to March
2013, Hamilton and Davis warned him repeatedly about doing side work, noﬁng that he
knew Davis considered it like stealing from the company, yet he did it anyway. (Tr.
119.)

Davis testified that before March 2013, he had many conversations with Claimant -
about doing side work, and he had previously fired an employee for it. (Tr. 194.)
‘According to Davis, he had caught Claimant doing side work while he was still an
employee, and he would have fired Claimant if he was not his cousin. (Tr. 194.) Davis
stated that after he confronted Claimant about doing side work, Claimant promised he
Would' not do it anymore, and to Davis’s knowledge, Claimant had not done any more
while Claimant was still an employee. (Tr. 194.) Hamilton, Davis’s manager, testified
he suspected Claimant was doing side Work before March 2013; however, he did not
have any evidence of it. (Tr. 249.)

After March 2013, Claimaﬁt testified that he no longer needed to worry about
Davis or Hamilton accusing him of going to‘work on side jobs. (Tr. 158.)

Before March 2013, Tech Services reported wages it npaid to Clairﬁant using é W-
2, and after March 2013, Tech Services reported the amounts it paid to Claimant using a
1099. (Tr. 123; Clairr-lant’s 2013 W-2s and 1099s.) Claimant maintained that before
March 2013, he was paid $14 per hour based on time assigned for particular jobs in a flat
re;te pric'ing boqk. (Tr. 87). After March 2013, Claimant was paid by the job. (Tr. 123.)

" Claimant also testified that about a week or two before his accident, Davis told him,
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“We’re probably gonna have to go back to paying you by .the hour like we were
originally paying you.” (Tr. 105.)

Davis testified that before March 2013, Claimant was paid hourly and he had
never paid ﬁis employees using the flat rate pricing book, explaining the book is
something used in the HVAC industry to bill customers. (Tr. 195-198.) Davis asserted
that if he were to pay his employees based on the time set forth in the flat rate pricing
book, his employees’ weekly pay’ checks would vary widely from $300 to $1,800.° (Tr
197.) Davis tesﬁﬁed that when Claimant was still an employee, he was paid $14 an hour
“every hour from the hour he left the office until the last job, when he left the last job.”
(Tr. 197-198.) Hamilton also acknowledged that Tech Services employees were paid
hourly. (Tr. 242.)

Claimaﬁt testified that in late February, he and Davis met to address changing the
way he got paid. (Tr. 51, 127.) Although Claimant did not bid for particular jobs, he
admitted he and Davis met and discussed how Claimant would be paid going forward. -
(Tr. 128-129) Moreover,‘Hamilton testified that after March 2013, Claimant told him
that he had spoken with Davis, and that they had worked out some pricing. (Tr. 242.)
According to Davis, he and Claimant addressed how much Davis was willing to pay
Claimant for various jobs, and that Davis agreed to pay Claimant the same amount that he

paid other subcontractors. (Tr. 202.)

3 Claimant’s combined weekly pay from Tech Services and TSMB from January 2013 to
early March 2013 ranged from $595 to $280, based on the hours he worked and the
commissions he earned. (Tech Services’ and TSMB’s Payroll Journals for 2013 for S.
Sellers.) Claimant’s income from Tech Services and TSMB for 2010, 2011, and 2012
was $29,214, $32,995, and $28,840, respectively. (Claimant’s 2010, 2011, and 2012 W-
2s from Tech Services and TSMB.)
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Claimant began submitting his own invoices when he began working for Tech
Services’ as a subcontractor in early March 2013. (Tr. 205-206.) Claimant created his
own invoices, bearing the name of his company, “Seller’s Heating and Cooling.” (Tr.
90-91.) Claimant testified he submitted invoices in order to get paid, and he indicated that
i)avis, his first cousin, advised him the invoices were necessary for tax purposes and that
they needed to “look like an invoice.” (Tr. 90-91.) Thé bottom of each of Claimant’s
invoices states, “Thank you for your business!” (Invoices issued by Seller’s Heating &
‘Cooling.)

From March 2013 through November 2013, Claimant submitted over 140
invoices to Tech Services, and 6 invoices to TSMB. (Invoices issued by Seller’s Heating
& Cooling.) Claimant’s invoices are sequentially numbered,. beginning at 10001 and
ending at 10188." (Invoices issued by Seller’s Heating & Cooling.) However, over 30 of
Claimant’s invoices are missing,® and the dates corresponding with many of the missing
invoices reflect substantial gaps in Claimant’s work with Tech Services and TSMB.

Although Claimant testified that he was expected to go to work for Tech Services
“every day” after March 2013, (Tr. 56.), Claimant’s invoices submitted to Tech Services

reflect the following gaps in Claimant’s work from March 2013 to November 2013:

e Invoices 10009 through 10027 (following Invoice 10008, dated 03/14/13;
Invoice 10028 is dated 04/25/13)—Six Week Gap

e Invoice 10030 (following Invoice 10029, dated 04/25/13; Invoice 10031 is
dated 05/06/13)—Two Week Gap

6 Although Claimant produced invoices he submitted to Tech Services and TSMB in
response to a subpoena, he admitted he did not produce any invoices that he sent to other
persons or entities. (Tr. 140-41.)
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* Invoice 10063 (following Invoice 10062, dated 05/30/13; Invoice 10064 is
dated 06/07/13)—One Week Gap

e Invoice 10074 (following Invoice 10073, dated 06/12/13; Invoice 10075 is
dated 06/20/13)—One Week Gap '

e Invoice 10095 (following Invoice 10094, dated 07/15/13; Invoice 10096 is
dated 07/26/13)—Ten Day Gap '

¢ Invoice 10130 (following Invoice 10129, dated 08/21/13; Invoice 10131 is
dated 09/04/13)—Two Week Gap

(Invoices issued by Seller’s Heating & Cooling.) Notably, many of the checks issued by
Todd’s company, Rooter Express, LLC to Claimant after March 2013, were issued during
the gaps in time that Claimant did not invoice work for Tech Services or TSMB. (Checks
issued by Rooter Express, LLC to S. Sellers.) Claimant testified he may have issued
invoices to Todd or other people, indicating “[i]t wasn’t nothing major”’; however, he
could not recall how many there might have>been and he could not recall who else he
may have issued invoices to. (Tr. 138-140).

Although Claimant testified the work he performed for other .companies (i.e. not
Tech Services or TSMB) before and after March 2013 constituted less than 5% of his
work, the work Claimant performed for Todd’s company from March 2013 to August
2013, yielded over'$5,100.7 (Tr. 96-97; Checks issued by Rooter Express, LLC to S.

Sellers.) The record does not indicate how much income Claimant yielded from the work

he did for other entities and individuals while he was in business for himself.

7 By way of comparison, in the nine months that Claimant worked as a subcontractor for
Tech Services and TSMB in 2013, even with Claimant giving himself at least 13 weeks
off of work, Claimant’s 1099 income from Tech Services. and TSMB yielded
approximately $28,000. (Claimant’s 1099s.) '
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Before March 2013, when Claimant was s{ill an employee of Tech Services and
TSMB, Claimant had his own personal truck, but he would drive to Tech Services’ jobs
in a company van. (Tr. 122, 173.) Tech Services paid for the insurance, registration, and
gas for the company van. (Tr. 203-04.) Claimant testified that a friend of his had ridden
with him in the company van on occasion, noting it got boring riding around without
anyone to talk to. (Tr. 101, 151-152.)

Around the time Claimant began working as a subcontractor, Claimant purchased
an old work van from Davis, which Claimant used to drive to jobs as a subcontractor.
(Tr. i22, 125.) Although Clair;lant asserted he borrowed $500 from Davis to purchase
the van, Todd testified he was the one who loaned Claimant the $500 to buy it. (Tr. 149,
173.) According to Claimant, the amount allegedly borrowed would be deducted from
his checks; yet, the record contains no documents evidencing this, and according to
Claimant, the purf)ose of him switching to being paid on a 1099 was so that he would no
longer have any amounts withheld from his pay. (Tr. 51, 149.) Davis testified that
Claimant brought him $500, “purchased the van, and got his own insurance and
everything on the van.” (Tr. 205.) After Claimant began working as a subcontractor,
Tech Services did not pay the insurance, registration, or gas for Claimant’s van. (Tr.
205.)

Claimant testified that before March 2013, when he was using the company van,
he had to keep it clean and get it inspected every Friday before he could pick up his
paycheck. (Tr. 158.) However, by driving his own vehicle and workihg as a

subcontractor, he did not need to worry about Davis or Hamilton saying anything about
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him having a friend ride with him or them worrying about him driving to side jobs. (Tr.
158.) Moreover, by having his own work van, Claimant had control over its appearance.
Claimant testified he removed the Tech Services decals from the van after he purchased
it. (Tr. 143-144.)

In addition to having made his own invoices with his business’s name on them
after March 2013, Claimant testified he also had his own business qards made. (Tr. 98-
99; Seller’s Heating and Cooling Business Card.) Although Claimant asserted he had his
own cards made “as a joke” after March 2013, he could not recall anything specific about
having them made. (Tr. 98, 152-154.) He testiﬁed he had “some boy” make them for
him, but could not recall the boy’s name, when he had them made,\where he picked them
up, whether he picked them up at a home or a business, how much he paid, or how many
he had made. (Tr. 152-154.)

According to Claimant, Téch Services sﬁpplied him with tools and equipment,
including the ladder that he fell from on November 8, 2013. (Tr. 45, 70.) Claimant
- testified .he did not purchase any tools for himself, that he used the Tech Services
supplied tools before and after _March 2013, and that he vhad access to other tools in the
Tech Sérvices supply room if he n'eeded theﬁ. (Tr. 70.) According to plaimant, he took
the ladder from the company van when he switched to driving his own van. (Tr. 143))

Claimant admitted he wrote “Tech Service” on the tools-he had in his van at some
time after March 2013, using a permanent marker that he kept in his van. (Tr. 118, 143;
Clvaimant’s Photos of Tools). On the other hand, Davis testiﬁed that he did not have Tech

Service written on any of his company’s tools. (Tr. 206; Tech Service Photos of Tool‘s).
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Davis believed the tools that Claimant wrote “Tech Service” on were tools that Claimant
had accumulated over the years, and he thought some of them were likely tools that
Claimant took from the company van after Claimant started working as a subcontractor
and stopped driving the company van. (Tr. 206.) Davis explained that after Claimant

switched vans, “I didn’t check behind him that strongly because he was family and I

was trying to help him.” (Tr. 206 (emphasis added).) Davis testified he had never

noticed that Claimant had written “Tech Service” written on any tools; however, he had
never instructed anyone to write anything on the company’s tools, and his company’s
tools did not have “Tech Service” written on them. (Tr. 207; Tech Services’ Photos of
Tools.) Notably, nothing in the rccord before the Commission indicates that Claimant
returned the tools to Tech Services, and importantly, the record indicates that Claimant
later applied for a job with a different HVAC company, Chilly- Pepper, and represented
in his appllication that he had his owhvtools. (Chilly-Pepper Af)plication).

- When Claimant fell on November 8, 2013, he was- wearing a sweater over a Tech
Services uniform. (Tr. 62, 65-66.) Although Hamilto'n did not believe Claimant was
wearing a uniform at the time of his fall, he rémembered that Claimant was wearing a
brown sweater, khaki pants, and brown shoes. (Tr. 247-248.) Claimant testified he had
Tech Services cards in his pocket at the time of his fall, and 'that he usually passed them
out when he was working on Tecﬁ Services jobs. (Tr. 67.)

Claimant testified that after Mérch 2013, he went on several serviée calls for Tech
Services. (Tr. 83-85.) According to Davis, he generally sends subcontractors on service

calls when his employees are busy working on other jobs or are working on jobs across
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town, and he confirmed he Had sent Claimant on service calls as a subcontractor. (Tr.
213-214.) As an example, Claimant testified about an October 17, 2013 service call that
he went on for Tech Services’ wherein he perfprmed warranty work on an HVAC unit and
he sé)ld the customer a service contract. (Tr. 82-83.) He stated he used a service order
invoice provided by Tech Services, and he filled ‘it out and gave a copy to the customer.
(Tr. 83-84.) According to Claimant, he gave Tech Services the check that the customer
gave him for the service(‘contract and he submitted an invoiceto Tech Service; to get paid
for the work he performed. (Tr. 83; Seller’s Heaﬁng and Cooling, Invoice No. 10171.)
Davis testified that subcontractors are able to sell se‘rvice contracts and that
subcontractors going on service calls aré provided blank service order invoices. (Tr.
228.)

According to.Claimant, he regularly picked up materials for his Tech Services
jobs at Gateway Supply, which he would sign for on behalf of Tech Services. (Tr. 45,
81.) He testified he had permission to sign for materials at Gateway Supply, and he
stated that Tech Services paid the bills for the materials. (Tr. 81-82.) Claimant adfnitted
that subcontractors can pick up materials at Gateway Supply if they are authorized to do
so. (Tr. 142-143.) Davis corroborated this, testifying that Claimant had permission to
sign for materials at Gateway Supply, and that it was his standard practice to allow
subcontractors to sign for materials. (Tr. 227, 237.)

Claimant testified that after March 2013, he had damaged a customer’s home

when he was “changing out a unit” in the customer’s attic. (Tr. 92.) He stated that he

had issues picking up the unit by himself, so he called a friend to help him. (Tr. 92.)
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Claimant explained that as he and his friend were moving the unit, his foot stepped over
the edge of the I;Iywood attic floor and damaged the sheetrock of the customer’s qeiling.
(Tr. 92.) According to Claimant, he paid for the cost of the repairs to the customer’s
home. (Tr. 93.) Davié corroborated this, noting that he usually follows up with
customers to ensure they are satisfied with the work done on their homes; however, he
found out about the damage to the customer’s ceiling because the customer called him
and complained. (Tr. 212.) Dévis testified Claimant had his friend help him with the job,
although he did not know whether Claimant paid his friend for helping him. (Tr. 212.)
According to Claimant, Hamilton would often call him to let him know hisr
,ser\_(ices were needed on a particular jobsite at a particular time. (Tr. 101.) He testified
Davis and Hamilton determined when he was supposed to work, where he was supposed
to work, and what work Claimant was to pefform on a particular jobsite. (Tr. 100.)
Claimant stated that Davis and Hamilton inspected the quaiity of the work he provided,
and on occasion, they' asked him to correct his work when there were issues with its
quality. (Tr. 101-102.) Davis also testified that whenever he had a job for Claimant;l’he
would tell Claimant what type of job it was, the size of the job, and when the job had
been scheduled with the customer. (Tr. 211.) According to Davis, after Claimanf told
him he had finished a particular job, either he or Hamilton would follow up with the
customer to ensure they were satisfied with the work. (Tr. 212.) Hamilton testified that
on occasion there were issues with the quality of Claimant’s work product: sometimes
Claimant would fix it, and if he did not, Hamilton would have to send an employee to fix

it. (Tr.249.)
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Claimant testified that he believed he could be fired from Tech Services after
March 2013. (Tr. 106.) Claimant asserted that if he was fired from Tech Services after
March 2013, he would havé to find another HVAC company to work for. (Tr. 106.)
Davis admitted he had never fired Claimant. (Tr. 47, 223.) However, Davis testified that
Claimant “came to me wanting to go into business for himself, so he didn’t get
terminated. That’s called quitting.” (Tr. 229.)

ARGUMENT

This appeal addresses the jurisdictional question of whether Claimant was an
independent contractor or employee for Tech Services, Inc. (“Tech Services™) at the time
of Claimant’s accident. The Commission erroneously resolved this question against Tech
Services, finding Claimant was an employee of Tech Services at the time of his accident.
This Court should reverse the Commission’s decision because a genuine examination of
Claimant’s relationshib with Tech Services reveals that an employment relationship did
not exist at the time of Claimant’s accident.

In order for an injured individual to receive workers’ compensation benefits, an
employer-employee relationship must have existed at the time of the injury. Shatro v.
McLeod Regional Medical Center, 406 S.C. 470, 475, 753 S.E.2d 416, 419 (2013). In the
workers’ compensation context, the question of whether an employment relationship
existed at the time of an alleged injury is jurisdictional; thus, the Court “may take its own
view of the preponderance of the evidence.” Wilkinson ex rel. Wilkinson v. Palmetto
State Transp. Co., 382 S.C. 295, 299, 676 S.E.2d 700, 702 (2009)). Accordi‘ngly, the

standard of review in appeals from the Commission addressing the jurisdictional question
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of whether a claimant was an employee or independent contractor at the time of injury is
de novo. Paschal v. Price, 392 S.C. 128, 131-32, 708 S.E.2d 771, 773 (2011). The Court
is not required to give any deference to the findings of the Commission, particularly
where the Commission declines to make findings concerning the credibility of witnesses.
Id at 133, 708 S.E.2d at 773.

“Under settled law, the determination of whether a claimant was an employee or
independent contractor focuses on the issue of control, specifically whether the purported
employer had the right to control the claimant in the performance of his work.”
Wilkinson, 382 S.C. at 299, 676 S.E.2d at 702. “It is not the actual control then
exercised, but whether there exists the right and authofity to control and direct the
particular work or'undenaking, as to the manner or means of its accomplishment.”
Young v. Warr, 252 S.C. 179, 189, 165 S.E.2d 797, 802 (i969)l In contrast, “‘An
independent contractor is one who, exercising an independent employment, contracts to
do a piece of work according to his own methods, without being subject to the control of
his employer except as to the result of his work.”” Id.

_In determining whether the purported employer had the right to control the worker
in the context of workers’ compensation, the South Carolina Supreme Court has set forth
“four factors to serve as a means of analyzing the work relationship as a whole: (1) direct
evidence of the right or exercise of control; (2) furnishing of equipment; (3) method of
payment; [and] (4) right to fire.” Wilkinson, 382 S.C. at 299, 676 S.E.2d at 702.
Importantly, the Court considers each factor with equal force, and the mere presence of

one factor indicating an employment relationship is not dispositive of the inquiry. /d.
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L A GENUINE EXAMINATION OF THE RELEVANT FACTORS SHOWS
CLAIMANT DID NOT HAVE AN EMPLOYMENT RELATIONSHIP
WITH TECH SERVICES AT THE TIME OF HIS INJURY, AND THAT
CLAIMAN\T WAS, IN FACT, IN BUSINESS FOR HIMSELF.

The evidence before the Commission, when viewed as a whole, shows that
Claimant knew he was in business for himself and did. not have an. employment
relationship with Tech Services at the time of his injury. The evidence before the
Commission further shows that at the time of his injury, Claimant knew he had his own
workers’ compensation policy, that he had excluded himself from it, and that he knew he
was not covered under Tech Services’ policy because he was not an employee of Tech
Services. Moreover, a genuine examinatfon of the four employment factors shows
Claimant was not ;m employee of Tech Services at the time of his injury.

~

A. At the time of Claimant’s injury, Tech Services did not control the
details of Claimant’s work.

The testimony and evidence before the Commission, when viewed as a whole,
shows that Tech Services did not control the details of Claimant’s work. (Single Comm’r
Order at 15.) Claimant, through his own testimony, painted a stark picture of the degree
of control exercised by Tech Services before and after Claimant decided to go into
business for himself, First, Claimant testified about the hard stance that Davis took on
employees moonlighting, and he testified that if Davis found out that an employee was
moonlighting, “he’ld fire us in a heartbeat.” (Tr. 56, 98.) Claimant admitted that before
March 2013, he was warned repeatedly by Davis and Hamilton about doing side work,
yet he did it anyway, noting it was “just a matter of if you get caught or not.” (Tr. 119.)

Davis testified he had caught Claimant doing side work while Claimant was still an
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employee, and he,stated that he would have fired Claimant but for the fapt that Claimant
is his first cousin. (Tr. 194.) |
Also cofnpelling is Claimant’s testimony about the extent of control that Tech

Services exercised over its employees. Claimant testified that before employees could
pick up their weekly paychecks, they had to have their combany-issued work vehicles
inspected for cleanliness. (Tr. 157-158.) According to Claimant, one of the béneﬁts of
not driving the company van was that he no longer had to undergo those inspections. (Tr.
158:) Moreover, another benefit of working as a subcontractor was that he no longér had .
to worry about Davis or Hamilton giving him grief for having a friend ride with him, and
he no longer had to worry about Davis or Hamilton asking him if he was going to a side
job when they saw him driving his own vehicle around town. (Tr. 152, 158.) After
Claimant purchased his own workers’ compensation insurance, started working as a
subcontractor, and started driying his own vehicle, Claimant no longer had to undergo the
control that Tech:Services exerted over its employees because Claimant was no longer an
employee‘.

| Further, although Claimant testified that after March 2013, he was expected to
work for Tech Services “everyv day,” the evidence in the record before the Commission
does not éupport Claimant’s testimony. (Tr. 56.) Claimant submitted his invoices to
Tech Services weekly, beginning with his first invoice submitted on March 4, 2013. (Tr.
at 90; Seller’s Heating and Cooling, Invoice No. 10001.) Notwithstanding Claimant’s -
unsupported assertion that he was expected to work for Tech Services ‘;every day” after .

March 2013, the invoices that Claimant created and submitted on his own show that
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Claimant managed to give himself over thirteen weeks off from work in the
approximately nine months he worked as a subcontractor for Tech Services. (Tr. 56;
Seller’s Heating and Cooling, Invoices).

While Claimant asserted Tech Services controlled the performance of his work
after March 2013, Davis testified about the manner in which he would engage Claimant’s
services. (Tr. 99, 211-212.) According to Davis, he would inform Claimant that he had a
particular job for Claimant, such as “a change out”, provide details regarding the nature
of the job, let Claimant know the ldcation of the job and when the work was scheduled
with the customer, and “from that point he would let me know when he got it done.” (Tr.
211.) Davis explained that either he or Hamilton would follow up with the customer
afterwards to ensure they were satisfied with the quality of the work performed by
Claimant. (Tr.212.) Claimant admitted that Davis and Hamilton inspected the quality of
his work product, and on occasion, they would ask Claimant to fix his work. (Tr. 101-
02.) Hamilton confirmed this too, noting that he had previously had some issues with the
quality of Claimant’s work product, and that sometimes Claimant would fix it and other
times he would have to send an hourly employee to do it. (Tr. 249-250.) Although Tech
Services took responsibility for the quality of its subcontractor’s work product, the
evidence in the record does not show that Tech Services directed how Claimant was to do
that work.

When viewed as a whole, the record does not support Claimant’s assertion that
Tech Services controlled the details of the work that it contracted Claimant to perform.

Instead, a genuine examination of the record shows that Tech Services did not direct the
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manner or means in which Ciaimant performed the jobs that Tech Services contracted
with Claimant to perform. Instead, the record shows that after Tech Services engaged the
services of Claimant’s business, Claimant did the work according to his own methods, at
times inviting a friend to assist him in his work, and the only control Tech Services
exercised over the jobs it contracted Claimant’s business to perform was as to the end
result of the work.

B. At the time of Claimant’s injury, Claimant had furnished himself with
the equipment he needed to perform the job Tech Services contracted
Claimant to perform.

As is common in the industry, Tech Services required Claimant to provide it with
a certificate showing Claimant’s business was covered by a workers’ compensation
insurance policy before it would engage Claimant’s subcontractor services. (Tr. 200.)
This is ostensibly because if Tech Services failed to do so, it could be held liable for
injuries sustained by Claimant’s business’s employees under the Workers’ Compensation
Act as a statutory employer. S.C. Code Ann. § 42-1-415(A); Barton v. Higgs, 381 S.C.
367, 370-71, 674 S.E.2d 145, 146-47 (2009). Here, Claimant obtained a workers’
compensation insurance policy for his business, which was in effect at the time of
Claimant’s injuries. (Workers’ Compensation Policy; Certificate of Liability Insurance.)
However, the record alsp shows that Claimant excluded himself from his own policy, and
it shows that at the time of Claimant’s injury, Claimant knew he was not covéred under
* his business’s policy. (Tr. 129-30, 209, 241; Workers’ Compensation Application;

Workers” Compensation Policy; Cert. of Liability Ins.)
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The record also shows that Claimant had furnished himsélf with his own van,
which Claimant drove to the job where he was injured. (Tr. 136, 143, 157-58.) Before
Claimant began Working as a subcontractor, he drove a company van supplied by Tech
Services. (Tr. 203-04.) Claimant was not responsible for gas, maintenance, insurance, or
registration for the co_mp.any van; however, after Clairﬁant began working as a
subcontractor, he supplied his own vehicle and he was responsible for its gas,
maintenance, insurance, and registration. . (Tr. 158, 203-04.) Without the vehicle
-supplied by Claimant, Claimant would not have been able to provide his services—it was
Claimant’s most essential piece of equipment.

Further, Claimant’s own testimony shows he supplied himself with the ladder that
he fell from on November 8, as he admitted he took the ladder from the company van and
transferred it to his own vehicle when he stopped driving the combany van. (Tr. 45, 143))
Although Claimant testified Tech Services supplied him with other tools, Davis
maintained that the tools that Claimant had, which Claimaht wrote “Tech Service” on
after March 2013, were ones Claimant had accumulated over the years ar(d transferred to
his own van after Claimant began working as a subcontractor. (Tr. 45, 70, 118, 143,
206.) Davis admitted he did not check behind Claimant after he started working as a
subcontractor, explaining, “he was family and I was trying to help him.” (Tr. 206.)
There is no explanation in the record for why the only ladder and equipment bearing the
name “Tech Service” were thé ones in Claimant’s possession, but a fair inference wquld

be that Claimant wrote “Tech Service” on the equipment affer his accident. Moreover,

nothing in the record shows that Claimant ever returned the tools to Tech Services, and
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Claimant subsequently represented in a job application that he had his own tools.
(Chilly-Pepper Application.) Regardless of whether Claimant took the tools or Davis
implicitly gave them to Claimant in an attempt to help his cousin’s fledgling business, as
of the date of Claimant’s ‘injury, Claimant supplied himself with the tools he needed to
get the job done.

It is undisputed that Claimant was wearing a Tech Services uniform when he fell
from the ladder; however, the Court’s examination of the facts in this case should not
occur in a vacuum. Claimant worked for Tech Services for over a decade until he went
into business for himself in March 2013. It is understandable that Claimant would still
have his old Tech Services uniforms to wear. Fu'rthermore, in the HVAC repair industry,
it is important for customers allowing service technicians to enter their homes to know
who the stranger at the other end of the door is. The uniform and business cards help A
customers understand that the person at their door was sent by the same. HVAC company
they called for service—they are symbols of affiliation, not control. Finally, nothing in
the record even implies that Davis or Tech Sewices required Claimant to wear the
uniform or even cared whether or not Claimant wore the uniform after March 2013.

C. At the time of Claimant’s injury, the method in which Tech Services
paid Claimant strongly favors an independent contractor
relationship.

The facts in the record show that the method in which Tech Services paid
Claimant strongly favors an independent contractor relationship. “When considering this
prong, typically a court looks to whether the claimant was paid by the job or by the hour

and how the claimant filed her taxes.” Lewis v. L.B. Dynasty, 411 S.C. 637, 645, 770

26



S.E.2d 393, 397 (2015). “[T]he payment prong reflects the putative employer's interest in
a worker's productivity and efficiency and whether it would indicate the retention of
control over the manner in which the job is performed.” Id.

Before March 2013, Claimant was paid $14.00 per hour and his wages were
reported on a W-2. (Tr. 123, 197-98, 204.) Claimaﬁt asserted his hours were based on
time set forth in a flat rate pricing book, whereas Davis maintained that Claimant’s hours
were based the actual time that Claimant worked and that he has never paid his
employees using the flat rate pricing book. (Tr. 87, 197-98.) Although the parties
dispute how the hours that élaimant worked were calculated, 'hi.s pre-March 2013 pay
was based on the amount of time he worked, and his wages were reported on a W-2.
Howéver, after March 2013 and at the time of Claimant’s injuries, Claimant was paid by
the job based on the invoices he submitted to Tech Services, and the amounts Tech
Services paid Claimant were reported on a 1099. (Seller’s Heating and Cooling,
Invoices.)

D. At the time of Claimant’s injury, Tech Services did not have the right
to terminate Claimant without liability

The facts in the record unambiguously establish that Tech Services did not have:
the right to terminate Claimant from a job without incurring liability under con;[ract law.
“[I]n any relationship there exists some right to terminate the arrangement.” Lewis v.
LB Dynas&, 411 S.C. 637, 645, 770 S.E.2d 393, 397 (2015). “The absolute right to
terminate the relationship without liability is not consistent with the concept c;f
independent contract, under which the contractor should have the legal right to complete

the project.” Id. at 645-46, 770 S.E.2d at 397. “In essence, examining this factor requires
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the Court to look to whether liability exists if the work is prematurely interrupted.” Id. at
646, 770 S.E.2d at 397.

Claimant testified that Hamilton, the manager at Tech Services, typically engaged
Claimant’s services by calling Claimant and letting him know his services were required
at a particular jobsite at a particular time. (Tr. 101.) Davis also testified that whenever
he had a job for Claimant, he would give Claimant the basic details regarding the job, and
that after Claimant let him know he had finished his work on the job, either he or
Hamilton would follow up with the customer to ensure they were satisfied with the work
" broduct. (Tr. 211-212.) If Tech Services, after engaging Claimant’s services for a
particular job, decided to terminate its relationship with Claimant, it would remain liable
to Claimant under principals of contract law. Thus, Tech Services could not terminate
Claimant without liability. |

Although Claimant testified he believed he could be fired after March 2013, that
testimbny does not support the “right to fire” factor éf the employment relationship
inquiry. The inquiry is not whether the relationship can be terminated; rather, the inquiry
focuses on whether the relationship can be terminated without liability. Lewis, 411 S.C.
646, 770 S.E.2d at 397. Admittedly, Claimant was never fired from Tech Services.
However, Davis festiﬁed that when Claimant decided to go into business for himself,
“That’s called quitting.” (Tr. 229.)

II. THE COMMISSION’S DETERMINATION THAT AN EMPLOYMENT

RELATIONSHIP EXISTED BETWEEN CLAIMANT AND TECH
SERVICES WAS BASED ON IMMATERIAL INFORMATION
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The Commission relied heavily upon information that is not relevant to the four
factors of the employment relationship inquiry. (Single Comm’r Or. at 15.) Wilkinson,
382 S.C. at 299, 676 S.E.2d at 702. Information pertaining to whether or not Claimant
had a business of HVAC license at the time of his accident, what Tech Services
represented to the City of Myrtle Beach in regards to whether it would be using
subcoﬁtractors on the job wheré Claimant’s accident occurred, and Claimant’s authority
to bind Tech Services in contracts with fhird parties does not speak to Tech Services’
right to control Claimant in the performance of his work. Wilkinson, 382 S.C. at 299, 676
S.E.2d at 702.

Although Claimant’s lack of ﬁroper licensing arguably limited the ability (;f
Claimant to grow his business and increase his clientele, it does not establish that Tech
Services had any degree of control over Claimant in the performance of his work. This
Court cannot hold Tech Services responsible for Claimant’s poor business decisions.

Moreover, Claimant’s authority to sell service contracts to Tech Services’
customers when he was on Tech Services’ service calls and to sign for materials at
Gateway Supply also does not establish that Tech Services had any degree of control over
Claimant in the performance of his work. Nothing in the record before the Commission
indicates Tech Services required Claimant to offer service contracts to Tech Services’
custolmers, although the fecord does show that Claimant billed Tech Services for his work
in selling service contracts when he closed a sale. (Tr. 83; Invoice No. 10171.)

Moreover, nothing in the record indicates Tech Services required Claimant to obtain
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materials at Gateway Supply, although the record clearly shows that Claimanﬁ was
authorized to dd so. (Tr. 45, 81-82, 142-43,227,237.)

Furthermore, the Court’s four-factor employment inquiry does not encompass
representations concerning affiliation made to third parties—the focus is on the
relationship between the worker and the purported employer. Tech Services’ failure to
check a box on a permit application with the City of Myrtle Beach has no bearing on
whether Tech Services’ relationship with Claimant was such that it had the right to
control.Claimant in the performance of his work.

CONCLUSION

For the reasons set- forth herein, this Court should reverse the Commission’s
determination that Claimant was an employee of Tech Services because the record

establishes that Claimant was in business for himself as a subcontractor at the time of his
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