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' STATEMENT OF ISSUES ON APPEAL

1. Whether or not the trial court properly granted Respondents Motion for.J udgment on
" the Pleadings and to Dismiss on the basis that the statute of 11m1tatlons explred before
~ the Appellant ﬁled suit; - :

2. Whether or not the ‘trial ¢ourt properly determined that the.statute of limitations for -
bringing the claims against these Respondents was not tolled until the Appellant’s
release from the care and control of the South Carolina Department of Mental Health;
,and : L

3. Whether or not the. tnal court properly dismissed the Complalnt as to Defendants
Myers and Carrol on the basis of prosecutorlal immunity. '

STATEMENT OF THE CASE :

- This Appeal arises 1n part.out of the trial court’s Order granting Respondents’ Motion for
Judgment on the Pleadings and to Dismiss and dismissing the Plaintiff’s Complaint 'against them
pursuant to Rule l2(b) of the South Carollna Rules of Civil Procedure (R 70-82). The tr1al
court determ1ned that the statute of limitat1ons on all clalms explred before the suit was filed. (R
78-79). | |

The Appellant’s Complaint- alleges four causes of ‘actionnagainst these Respondents: two
causes of action for false impri'sonment based on two separate instances in'Which he claims he
was falsel_yimpn'soned; a c‘laimthe. appellaht entit_led "‘wrongful" coni/iction;” and a claim the
Appellant entitled ‘;wrongfulladjudicatio'n to commit to the South Carolina Department rof Mental :
Health and’ continuing consequences.” R. 'l"9-30 38-44). . As the matter Was before the_Court
upon the Respondent s Motlon to. Dlsmlss and for Judgment on the Pleadings, the facts set forth
here are taken pnmarily from the Appellant s Complaint. Accordmg to the Appellant s
Complalnt, on October‘ \25, 1999,. Resp_ondents Buck and‘_Frankhn, both with the Irrno Police
Department, wentto the Appellarit’ s home and asked'him to submit hirhself_ ».to“ a polsfgraph
examination" regardin_g the molestation of several young girls, one of ,vi'hom was the Appellant’s

B daughter. (R. 26). Subsequently, on October 27, 1_999, the Appellant met Respondent'Buck vat



the South Carolina Law Enforcement Division to submit to the polygraph examination, which
was conducted by SLED Agent Stephenson. (R. 20-21). At the conclusion of the examination,
Agent Stephenson allegedly informed the Appellant that he had failed the polygraph
examination, at which point, Respondents Buck and Franklin as well as Agent Stephenson
éllegedly began interrogating the Appéllant about the molestations for a little over four hours.
(R. 21-22). During this time, the Appellant alleged he was forced to sign a waiver of rights. (R.
24). Also during thié time, the Appellant alléges that Respondent Buck forced the Apﬁellant to
write a statement confessing to the molestations, which the Appellant maintains was false and
scripted by Respondent Buck. (R. 24-25).. Respondent Buck ailegedly instructed the Appellant
to turn himself in on October 19, 1999. (R. 25). However, the -b-asis of the Appellant’s first false
imprisonment claim is the time he spent at the headquarters of the South Carolina Law
Enforcement Division during the alleged interrogation and forced confession. (R. 27).

The Appellant maintains that Respondents Buck and Franklin gave the ailegedly coerc;ad :
and false confession to the Lexington County Solicitor’s Office. (R. 27). He further maintains
that the coerced and false confession was used as evidence to prosecute the Appellant for the
molestations. (R.27). On May 13, 2003, the Appellant pled guilty to one count of attempting or
committing a lewd or lascivious act on a minor. (Appellant’s Brief, p.-2). The Appellant
‘completed his sentence on July 31, 2007. (R. 8).! However, he \;vas sent back to the Lexington
County Detention Center to be evaluated to determine whether he met the -criteria under the
South Carolina Sexpally Violent Predator Act. (R. 8). The Appéllant remained in the custody of

the Lexington County Detention Center until November 4, 2008, at which time a jury determined

' Despite Appellant’s now asserted claim of a false and coerced confession, App°ellant pled guilty
in 2003 and completed his sentence in 2007. These Respondents also moved before the lower
court for dismissal on grounds of estoppel in that Appellant cannot now contest the validity of
the confession when he pled guilty to the crime. The Court did not reach that ground and
estoppel is asserted here as an additional sustaining ground.

2



he was a sekually violent predator as defined by the statute, and he was committed to the South
. Carolina Department of Mental Health for long-term care and control. (R.9). .

On Octoberv25, 2010, the Director of the South Carolina Department of Mental Health
authorized the Appeilant’s attorney to file a motion with the Court for the Appellant’s release.
(Appellant’s p. 3). On June 22, 2011, a trial was held regarding the Appellant’s contiﬁued
commitment at the South Carolina Department of Mental Health, and the .trial court determined
the State had not met its burden to continue the Appellant’s commitment, granted Appellant’s
motion for directed verdict and ordered the Appellant’s immediate release. (R. 9).

Aside from Respondents Buck and Franklin’s dealings with thé Appellant in vlate
October, 1999, the Complaiht alleges no further involvement by the Respondents in any of the
- Appellant’s subsequent conviétions, imprisonments or confinements. The Complaint merely
alleges that the alleged false ahd coerced confession wasv used as- evidence to prosecute the
Appellant, which résulted in the Appéllant’ pleading guilty in 2003 and as .evidence in the trial in
2008 to determine whether the Appellant qualified as a sexually violent predator. (R. 27-36, 40).

On Qétqber 22,2012, the Respondents filed a Motion for Jud@ent on the Pleadings and
to Dismiss in part on the basis tﬁat the statute of limitations had expired before the Appellant
filed his Complair;t, (R 55-56). A hearing on the Respondent’s Motion was held on Fébruary 7,
.2013. The Respondent was not presént at the time of the heai‘ing. Instead, he showed up
- sometime after the motion was argued and the Court had granted the Respondents’ motion. This

Appeal followed.



ARGUMENT

A. WHETHER OR NOT THE TRIAL COURT PROPERLY GRANTED RESPONDENTS’ '
MOTION FOR JUDGMENT ON THE PLEADINGS AND TO DISMISS ON THE
BASIS THAT - THE STATUTE ' OF 'LIMITATIONS EXPIRED BEFORE THE
APPELLANT FILED SUIT "

Granting Respondents’ Motion, 'the_ trial court dismissed the claims against these

Respondents because the statu_te'of limitations expired on all claims before the Appellant filed-
- his lawsuit. -(R 2-3). In Considering a motion to dismiss a complaint'based on Rule 12(b)(6) of

the South Carolina Rules of Civil Procedure the trial court must base its ruhng solely on the

allegatlons set forth in the complalnt Doe v. Marlon 373 8.C. 390 645 S E. 2d 245 (S C. 2007)

In consrderrng a Motlon for Judgment on thé 'Pleadings, the trral court can also consider the
defenses raised 1n the ’answer. It 1s indisputable. from the allegations 1nthe Complaint and the
stampedgfiling date of the Conrplaint, that the statute of limitations for the claims asserted against
these Respondents expired long before' the iComplaint was filed on ‘August 22, 2012 and that the
Respondents ralsed the statute of 11m1tat10ns as-a defense. The four claims that the Appellant
asserted agarnst thesé Respondents are governed by the South Carohna Tort Claims Act, Wthh
. clearly sets forth a limitation penod _of two years after the loss was or should, have been
discovered.‘ S.C. Code Ann. $ '1‘5-:78'-1 10 (2005). |
T'he first clairn asserted ‘against:these Respondents in the Coniplaint is haiclaim for false
_ imprisonment. . (R. l9=27)1 According to the supporting allegations stated in the Complaint, the
i first false imprisonrnent claim is h‘ased solelyion ‘the alleged ﬁve-hour encounterihe'tween the
Appellant and the Respondents’ on October 27, 1999 | during which time the Respondents
allegedly forced a confess1on out of the Appellant after mercilessly 1nterrogat1ng hlm for four
hours. (R. 19 27) If that encounter constituted false 1mpr1sonment, wh1ch~, is denled, the

Appellant clearly knew or 'should ‘have known he was being falsely imprisoned at the rnoment he
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was 1mpr1soned The Complamt was ﬁled on .August 22, 2012 two months shy of thtrteen years
after the encounter The statute of 11m1tat10ns for the false 1mpr1sonment claim had clearly run
by the ﬁllng date of th1s Complalnt August 22 2012 Accordlngly, the tiial court properly
granted the Respondents motron for judgment on the pleadings and to dlSIIllSS as to that cla1mt
The second cause of action asserted i'n the Complaint against thes'e Respondents isv‘«a
claim for wrongful conv1ct1on (R 27) The allegations set forth in support of that cause of
action make no mention of any‘further 1nvolvement by these Respondents in his conviction. R.
27-30). The Complaint simply reiterates certain aspects of the encounter between the Appellant

and these Respondents that took place on October 27, 1999. 1t further alleges that the

Appellant s Wrongful conv1ction was based on the false and coerced confess1on that these' o

Respondents obtained on Octoher 27, '1999. (R. 27-30). The Plaintiff pled guilty to one count of
attempting or committing a lewd or lascivious act against a minor on May ‘13,v 2003. The
_ Complaint does not state any facts that constitute a cause of action against these_Defendants.'
Even if it .did, the _Plaintiff pled 'guilty or was otherwise “wrongﬁilly convicted” on May 13,
‘2003’ nine years before the Appellant filed his'Complaint. The statute of limitation's had clearly
run by the date the Complaint ‘wa‘s ﬁled. 'Additionally, the conviction has not been oyerturned
‘Instead the Appellant has now completed his sentence The trial court was proper in granting
these Respondents Motion for Judgment on the Pleadlngs and to D1sm1ss |

The third cla1m alleged in the Complaint agalnst these Respondents is a cla1m entltled
| wrongful adjudlcatlon to comm1t to the South Carohna Department of Mental Health and
cont1nu1ng consequences (R. 38) Assummg there is such a claim, the Complaint alleges
absolutely no facts agalnst these Respondents (R. 38-41). The only allegation alleged in the

Complaint that remotely 1mphcates these Respondents is the allegat1on that “the actions of all of

the Defendant’s, the- false accusations, the false polygraph, the false coerced Statement and the



ultimate conviction for an act or acts that never occurred placed the Plaintiff in grave danger.”
(R. 40). He implies that these things lead to the ju&’s determination that he met the criteria of a
sexually viol'ent predator under the Sexually Violent Predator Act, which caused him to be
committed to the South Carolina Department of Mental Health for long-term care. (R. 38-41).

However, thé Appellant alleges no new allegations against these Respondents about their
participation in the trial and instead relies on evidence that was discoveréd in 1999. The
Complaint does not state facts sufficient to constitute a cause of action against these
Respondents. Even if it did, the Appellant was determined to meet the criteria on November 4,
2008. Accordingly, he had until on November 4, 2010 to file a complaint. It is clear from the
Complaiﬁt that the statute of limitations had expired when the Complaint was filed on August 22,
2012. The trial court properly granted the Respondents’ Motion for Judgment on the Pleadings
and to Disrrﬁss. |

The last cause of action alleged in the Complaint against these Respondents is a second
claim for false imprisonment, which is baséd on the time the Appellant was committed to the
Soﬁth Carolina Department of Mental Health after being determined to have met the ériteria
under the Sexuélly Violent predator Act.‘ R. 41-44). Again, the allegations asserted in support
of that cause of action do ﬁot mention these Respondents whatsoever. He simply states that the
Defendants were notified that a trial was going to take place to determine if he was a sexually
violent predator and they refused to intervene. (R. 44). He further alleges that the Defendants
were notified that the Appellant had been civilly committed but did not object to tﬁe use of their
evidence to stop the trial, which resulted in his commitment. (R. 44). He alleges no actions by
these Respondent’s after 1999. Thus, his claims are barred by the two year statute of limitations

contained in the South Carolina Tort Claims Act.



Even if the Plaintiff’s allegations gonstitute a cause of action agé:inst these Respondents,
which is vehemently denied, the statute on any Spch claim expired before the Appellant filed his
Complaint. The Appellant was .cdmmitted on or around the fourth or sixth of November, 2008.
The Appellant knew or should héve known that he was imprisoﬁed on the déte he vwia.s'
committed. He ﬁle& the Complaint on August 22, 2012, long af%er the statute éf limitations had
expired. Th; trial court properly granted. these Respondents’ Motion for Judgment on the
Pleadings and to Dismiss.

In éﬁpport of tflis issue on a?peal, the Appellant argues that the statute of lirﬁitations for
his claims was tolled until a judgment of order is iséued from the Court and tﬁat an Order was
issued on June 30, 2011 by the Honorable W_illiam P. Keesley direcﬁﬁg a verdict in his favor as
to the issue of his continued commitment by the South Carolina Department of Mental Health.
(Appellant’s Brief, p. 4). He appeérs to. cite Rule 60(b) of the South Carolina Rules of Civil
Procedure as authority fo.r his propoéition that he had one year after a judgment, order or
proceeding was entered in which to, Bring-his claims. (Appellant’s Brief, p. 4). He further
maintains that he should be allowed three years in which to file an action pursuant to S.C. Code
Ann. § 15-3-530 after Judge Keesley issued the Order granting his motion for directed verdict.
(Plaintiff’s Brief, p. 4). Either way, the Appellant argues that the sfétute of limitations did not
bégin to run until J ﬁdge Keesley issued fhe prder granting his motion fqr directed verdict on J uﬁe
30,2011. (Appellant’s Brief, p. 4).

The Appellant h.as not cited any authority for the proposition that the statute of limitations
was tolled until his release énd/or until Judge Keesley issued the Order granting his motion for
directed verdict. S.C. Code Ann. § 15-3-40 sets forth the circumstances under which the statute
of limitatidns is tolled and prbvides a t;)lling of the time period in which to bring an action for

people considered to be under a disability, which is defined by the statute as those people who
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are either under the age of eightéen years or insane. S.C. Code Ann. § 15-3-40 (2005).
Furthermore, the disability has to exist at the time of the right of action accrued. S.C. Code Ann.
§ 15-3-50 (2005). Neither of these disabilities applies to the Appéllant. The Appellant was not
under eighteen years of age when his causes of action accrued, and he'has‘ never provided any
documentation ev&dencing that'a determination by a professional that he was insane at the time
his claims accrued.

The Appellant’s causes of action for false imprisonment accrued at the time he was
allegedly falsely imprisoned. The first time he was allegedly falsely imprisoned was on October
27, 1999; the second time was on or about November 4, 2008. There was no circumstance
allowing the statute of limitations to be tolled at those points. The statute of limitatidns for the
Appellant’s wrongful conviction claim began to rﬁn when he was convicted on May 13, 2003.
No circumstance existed to toll the statute of limitations for that claim. Lastly, if there is a claim
for wrongful adjudication to commit to the South Carolina Department of Mental Health and
continuing circumstances, it stands to reason. that the claim began to run when the jﬁry
detexmined he met the criteria under the Sexually Violent Predators Act. ) No circumstances
existed to toll the statute of fimitationé for that claim, either.

The Appellant has offered no authority for his argument that the statute éf limitations was
tolled until he was released and/or until he received Judge Keesley’s order granting‘ his motion
for directed verdict. The Appellant cites to Rule 60 of the South Carolina Rules of Civil
Procedure apparently for the proposition that he had one .year from the date of Judge Keesley’s
Order in which to bring his claims against the respondents. However, Rule 60 of the South
Carolina Rules of Civil Procedure does not govern the time period in which to file a Complaint.
It states the circumstances under which and the time period for filing a motion to seek relief from

final judgment, order or proceeding. South Carolina Rules of Civil Procedure, Rule 60, SCRCP.



Additionally,v the three-year statutelof limitations set forth in S.C. Code Ann. §' 15-3-530 does ﬂot

A apply to lawsuits, like the current lawsuit, that are brought égéinst governmgnial entities. The

period of time in which to bring a lawéuit against a governmental entity is governed ‘by the South

Carolina Tort Claims Act. S.C. Code Ann. § 15-78-1 10 (2005). Noﬁe of the authority cited by

the Appellant supports his argument that the statute of limitations was tolled until he was

released and/or received Judge Keesley’s Ordér.

The Appellént also argues that therc;, was a continuing consequence of his agreeing to
plead guilty to the charge of attempting or committing a lewd or lascivious act‘against a minor,
which ﬁltimately resulte'd in h1s being committed to the South Carolina Department of Mental
Health. '(R. 81). He claims tHat he was committed to the Mental Health Department solely
because of the Reisponvdents’: actions. However, fhe only actions taken by. these Respondents as
alieged in the Appellvant’s Complaint were done in October, 1999. Accordingly, the statute of
limitations as to any claim arising out of those actions had long since eﬁpired when he filed his
Complaint in 2012. The trial court properly granted these Respondents’ Motion for Judgment on
the Pleadings and to Dismiss. These Respoﬁdents are ‘entitled to have the grant of their Motion
for Judgment on the Pleadings and to Dismiss affirmed. .

B. WHETHER OR NOT THE TRIAL COURT PROPERLY DETERMINED THAT THE
STATUTE OF LIMITATIONS FOR BRINGING THE CLAIMS AGAINST THESE
RESPONDENTS WAS NOT TOLLED UNTIL THE APPELLANT’S RELEASE FROM
THE CARE AND CONTROL OF THE SOUTH CAROLINA DEPARTMENT OF
MENTAL HEALTH DEPARTMENT. ‘

Again, the Appellant argues that Rule 60(b) of the South Carolina Rules of Civil
Procedure allows him one year from the date of his release from the care aﬁd control of the South
Carolina Department of Menfal Health in which vto file his complaint. (Appellant;s Brief, p. 5).
The Apbellant has misinterpréted the méaning of Rule 60. Rule 60 sets féﬁh the practice for

seeking relief from a final judgment or order. It does not set forth the time period in which a



litigant has to file an action. . Since this case iyas filed against employees -of ‘a governmental
entity, the statute of limitations is governed by the South Carolina Tort Claims Act, v;'hich |
speeiﬁcally provides: ' | |

Except as provided for in Section 15-3-40, any action brought pursuant to this

chapter is forever barred unless an action is commenced within two years after the

date the loss was or should have been discovered; provided, that if the claimant

first filed a claim pursuant to this chapter then the action for damages based upon

the same occurrence is forever barred unless the action is commenced w1th1n three

years of the date the loss was or should have been discovered. |

' S.C. Code Ann. § 15-78-1 10 (2005). As discussed in the for_egoing:sectien,l nene of the

circumstances permitting the statute to be tolled pursuant to Section '1“5-3-40 are applicable in
this case. Aceordingly, the trial court properly determined that the time period in which the
Appellant could bring his claims was tolled until his release from the South Carolina Department
" of Mental Health. These Respondents are entitled to have the grant of their Motion for Judgment
on the Pleadings and to Dismiss affirmed. |

The Appellant further maintains that his administrative remedies had not been completely
exhausted at the time of 'his release. (Appellant’s Brief, p. 5). Whether pr not the Appellant
exhausted his administrative reme(iies has absolutely no bearing on the issne of whether the
statute of limitations should have been tolled until his release. Additienally, the Appellant raised
the issue of his failure to exhanst h1s administrativev remedies for the first time on appeal. The
only issue he raised in response to the ﬁespondent’s Motion for Judgment on the Pleadings and
to Dismiss was his belief argument that there were continuing consequences that resulted in his
being placed in the control of the Department of Mental Health and that he had until one year

from the date of his release to file his complaint. (R. 81). It is well settled law that an issue

cannot be raised for the first time on appealh, but must have been raised to and fuled on by the

court in order to be preserved on appeal. Pye v. Estate of Fox, 26‘9 S.C. 555, 633 S.E.2d 505
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(S.C. 2006). Accofdiﬁgly, to the extent there is any relevance to the Appellant’s néwly raised
| issue, it should not be considered.

C.” WHETHER OR NOT THE TRIAL COURT PROPERLY DISMISSED THE
COMPLAINT AS TO DEFENDANTS MYERS AND CARROL ON THE BASIS OF
PROSECUTORIAL IMMUNITY.

None of the claims agafnst these Respondents were dismissed on the basis of
prosecutorial immunity. Accordingly, this issue on appeal is not applicable to these .
Respondents. However, for the reasons stated in the foregoing sections, these Respondents are
entitled to have the grant of their Motion for Judgment on the Pleadings and to Dismiss affirmed.

( SON LAW F , LLC

By/

David L. Morrison, Esquire

- Kassi B. Sandifer, Esquire
7453 Irmo Drive, Suite B -
Columbia, South Carolina 29212
Phone: (803) 661-6285
Fax: (803) 661-6289
E-mail: david@dmorrison-law.com
E-mail: kassi@dmorrison-law.com

ATTORNEYS FOR THE RESPONDENTS
BRIAN BUCK AND SCOTT FRANKLIN

Columbia, South Carolina

March 3, 2015

11



| ~ MAR ¢ 4 2015
CERTIFICATE OF COUNSEL o SCGOurtoprpeals

The ﬁndersigned counsel for the Respondents Brian Buck and Scott Franklin certifies that

the Final Brief of Respondents Buck and Franklin complies with Rule 211(b), SCACR.

' %«f@lZR>ISON LAW FIRM, LLC
" By C\N"\e/ W

David L. Morrison, Esquire

- Kassi B. Sandifer, Esquire

- 7453 Irmo Drive, Suite B
Columbia, South Carolina 29212
Phone: (803) 661-6285
Fax: (803) 661-6289 .
E-mail: david@dmorrison-law.com
-E-mail: kassi@dmorrison-law.com

ATTORNEYS FOR THE RESPONDENTS
BRIAN BUCK AND SCOTT FRANKLIN

Columbia, South Carolina

March 3, 2015



- RECEIVE[D)
MAR 0 4 2005
SC Court of Appeals

CERTIFICATE OF COMPLIANCE

The undersigned counsel for the Respondents Brian Buck and Scott Franklin certifies that
the Final Brief of Respondents Bu.c‘k aﬁd Franklin complies with the Supreme Court’s Revised
Order Concerning Personal Identifying Inforrﬁation and Other Sensitive Information in Appellate
Court Filings, issued ‘April 15, 2014. ,-{ |

- ISON LAW FIRM LLC

W8 —

Dav1d L. Morrison, Esquire

Kassi B. Sandifer, Esquire

7453 Irmo Drive, Suite B
Columbia, South Carolina29212
Phone: (803) 661-6285 "

-Fax:.  (803).661-6289

E-mail: david@dmorrison-law.com
E-mail: kassi@dmorrison-law.com

ATTORNEYS FOR THE RESPONDENTS
BRIAN BUCK AND SCOTT FRANKLIN

Columbia, South Carolina

March 3, 2015



THE STATE OF SOUTH CAROLINA - RECEIVE])
In The Court of Appeals - .
MAR 0 4 2015

APPEAL FROM LEXINGTON COUNTY - - 80 Court of Appeals
Frank R. Addy, Jr., Circuit Court Judge )

Case No. 2012-CP-32-3208

Raymond Carter, ...................... T USRI e Appellant,

Donnie Myers, Solicitor, Lexington County; Tracey Carroll,

Assistant Solicitor, Lexington County; Brian Buck, Irmo

Police Department; Scott Franklin, Irmo Police Department;

Timothy E. Stephenson, South Carolina Law Enforcement (SLED);

George White, Ex father-in-law; Tammy Carter, (AKA Tammy Scrogham),

Ex-wife; Barbara Keadle (AKA Diane Hinkle) Investigator LDSS; '

Francis Ross, LDSS; Paulette Jolly, Guardian ad Litem, in their
ofﬁ01aland1nd1v1dualcapacmes ettt e ereeieeeeeeeeesee. . Defendants,

Of whom, Brian Buck, Irmo Police Department and Scott Franklin, ‘ _
Irmo Police Department, are, ......... e Respondents.

CERTIFICATE OF SERVICE

The undersigned employee of Morrison Law Firm, LLC, attorney for the Defendants,
Chief Brian Buck and Scott Franklin, does hereby certify that service of the Brief of
Respondents Brian Buck and Scott Franklin in the above-captioned action  was made upon
Plaintiff and all counsel of record by placing samé in the United States Mail, first class postage

- prepaid, at the below listed address clearly indicated on sa1d envelope this the 4th day of March,

2015, addressed as follows:

Mr. Raymond W. Cafter
2219 Leesburg Road
Columbia, SC 29209

Andrew F. Lindemann, Esquife
Post Office Box 8568
Columbia, SC 29202

Calhe M. Morrison

Columbia, South Carolina



