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REPLY TO:

Thomas M. Kennaday
tkennaday@turnerpadget.com

Writer's Direct Dial: (803) 227-4290
Direct Fax: (803)400-1553

May 15, 2012

The Honorable Daniel E. Shearouse

Clerk, SC Supreme Court
P.O.Box 11330

Columbia, SC 29211

Re: Howard Alston Duncan. Jr. and Thomas Duncan v. Rose Ann Vovles and

Mary Liverman

Case No.: 2010-CP-40-00044

In the Matter of Mary Rose Duncan

Case No.: 2010-CP-40-2812

Appellate Case Tracking No.: 2010179346
File No. 9820.101

Dear Mr. Shearouse:

Please be advised that the settlement of the above matter has now been finalized. We

respectfully request that this case be dismissed. Enclosed for your confirmation of the
settlement is a copy of the signed settlement agreement. Thank you in advance for your time
and assistance with this matter, and please contact me if you have any questions.

With kind regards, I am

TMK/ssm

Enclosure

cc: Brian Dumas, Esquire

Sincerely,

Thomas M. Kennaday

Business • Litigation • Solutions

Bank of America Plaza • 17th Floor • 1901 Main Street (29201) • PO Box 1473 • Columbia, SC 29202
Phone (803) 254-2200 • Fax (803) 799-3957 • turnerpadget.com



Howard Alston Duncan, Jr., and
Thomas Duncan,

Plaintiffs,

Rose Ann Voyles and Mary Liverman,

Defendants.

IN THE MATTER OF:
THE DECEDENT, Mary Rose Duncan

Howard Alston Duncan, WilUam
Thomas Duncan,

Petitioners,

Rose Ann Voyles, Individually and as
Personal Representative, and Mary
Liverman,

Respondents.

Civil Action No.: 2010-CP-40-00044
and

Civil Action No.: 2010-CP-4;

©BfeivED
MAY 1 6 2012

S.C. SUPREME COURT

SETTLEMENT AGREEMENT AND
RELEASE

This Settlement Agreement and Release (Agreement) is entered into by Howard Alston
Duncan, William Thomas Duncan, Rose Ann Voyles, Individually and as Personal
Representative of the Estate of Mary Rose Duncan, and Mary Liverman (the Parties) to resolve
all outstanding matters that presently exist and all potential claims that may exist or may arise
involving the Estate of Mary Rose Duncan and the probate assets and the non-probate assets of
Mary Rose Duncan.

WHEREAS, Mary Rose Duncan ("the Decedent") died on May 2,2007; and

WHEREAS, Rose Ann Voyles is the duly appointed Personal Representative of the
Estate of Mary Rose Duncan; and

WHEREAS, the Decedent's Will devises all of her assets equally to her four children,
Howard Alston Duncan, William Thomas Duncan, Rose Ann Voyles, and Mary Liverman; and

WHEREAS, the Decedent's probate assets included a65% interest in property located at
6938 Faust Street, Columbia, SC, TMS 16904-10-11 (the Faust Street Property), household
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, «• ♦ ^,i 00% interest in Pink Hill Associates, an LLC with no

^ j +>„ A*ath Rn«» Ann Voyles has been acting as property

^^tssr-s?22009' ^voyks""""""Faust Street Property pursuant to acourt order; and
~ j * ^ a lifr P«!tBtp in 1501 Brookhirst Court, Columbia, SC,WHEREAS, the Decedent owned a hie estate in ioui mw

that ended upon her death; and

WHEREAS, the or* other ass^owned by %£*&*£*£Tdit^S
account, a savings account, and sa ceruficates °t deposit ™ dp ^ (with
Inventory fi.ed with the Probate Court -*J*»Zes wJeSd as the joinfowners of

fce^nts and certificates of deposit retitled and for damages, respectively, and
wuppfas the Probate Court action was removed to the Court of Common Pleas andconso^^l^^^ Court of Common Pleas under the caption noted above;

and

WHEREAS, R- La^on Mcmtosh, judge°^^"^^
t^c£tt2EZ£2tt South'SroUna Supreme Court were
made on January 25,2012;

WHEREAS, Howard Alston Dun^n ^"mas ~Jj££^3
("Voyles"), Mary Liverman ("Liverman )*d *°*e^J^^olveaU outstanding matters
the Estate of Mary Rose Duncan wish avo dfurther^""T ^ MvJBi 4e
tot are presently pending and aU ^^ZX™^^^ *• «^>
Estate of Mary Rose Duncan, the probate assexs oi ivuuyaSS ofMaryRose Duncan, under the following terms and conditions.

NOW THEREFORE in consideration of the foregoing and of the mutual undertakings
setforthTe^

™m pv«pnte a limited warranty deed (or deeds) conveying1. Voyles and Uverman wdl e^e a^ *war^Wean and William
^^^"^J^U^^^aTtransftr fees associated with theThomas D-c-'"aPJelf^valUe of theAggregate interests beingconveyance The Parties.agree mat jg

SS&M^ of me c"assessment value of *. Fans,
Street Property.
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2. Should any claims (third party claims or otherwise), judgments, fines, penalties,
orders, enforcement efforts, or other costs (including investigative, remedial,
removal, or response costs) arise due, in part or otherwise, to any incident,
occurrence or condition of the Faust Street Property (including the presence of
hazardous substances, contarninants, or pollution as defined under local, state, or
federal law) as it existed prior to the transfer of the interests of Voyles and
Liverman to Howard Alston Duncan and William Thomas Duncan, the Parties
shall share in all such claims or liabilities and the defense (including attorney's
fees and other costs), investigation, remediation, removal, or other response
efforts undertaken to address suchclaims or liabilities equally to the extent any of
them are personally liable and the liability is not covered by insurance, unless
such liability is due to the acts oromissions ofone ofthe Parties.

3. Howard Alston Duncan and William Thomas Duncan, through their attorney,
shall dismiss with prejudice the presently pending actions, Civil Action No.:
2010-CP-40-00044 and Civil ActionNo.: 2010-CP-40-02812 (to the extent 2010
CP-40-02812 was not dismissed by the consolidation) and inform the Probate
Court that said actions have been dismissed. Counsel for Plaintiffs will also
notify the Supreme Court that their appeal is being withdrawn or dismissed as
appropriate due to this settlement.

4. Voyles shall account for all funds received and shall distribute to Howard Alston
Duncan and William Thomas Duncan any collected but undistributed rent from
the Faust Street Property, including deductions for payments authorized by prior
Court Order and/or taxes.

5. Voyles agrees and represents that, upon deeding her interest in the Faust Street
Property to Howard Alston Duncan and William Thomas Duncan, she shall
discontinue any management activities related to the Faust Street Property and
that she will not be entitled to collect any management fee, as previously
permitted under court order. Voyles will report to Howard Alston Duncan and
William Thomas Duncan any outstanding issues ofwhich she is aware that affect
the Faust Street Property.

6. Howard Alston Duncan and William Thomas Duncan waive, release and
covenant not to assert, any and all claims, known or unknown, that they may
have, orwhich may arise, against Rose Ann Voyles, either individually oras the
Personal Representative ofthe Estate ofMary Rose Duncan for or relating to any
ofthe probate or non-probate assets ofthe Decedent, and against Mary Liverman
for orrelating to any ofthe probate ornon-probate assets ofthe Decedent.

7. Rose Ann Voyles, individually and as the Personal Representative ofthe Estate of
Mary Rose Duncan, and Mary Liverman waive, release and covenant not to
assert, any and all claims, known or unknown, that they may have, or which may
arise, against Howard Alston Duncan and William Thomas Duncan for or relating
toany ofthe probate ornon-probate assets ofMary Rose Duncan.

Estate ofMary Rose Duncan Settlement Agreement and Release - Page | 3



8. Voyles and Liverman represent that the Faust Street Property iscurrently insured
by a commercial general liability policy with all owners of the property as
insureds and has been so insured at all times since the Deed of Distribution was
executed. Voyles and Liverman represent that the Faust Street Property is
currently insured under a general liability policy issued by Travelers Insurance
Company, policy number I-680-2580B387-PHX-11, having a general aggregate
limit of $2,000,000.00, which policy will remain in effect through the transfer of
the interests of Voyles and Liverman in the Faust Street Property to Howard
Alston Duncan and William Thomas Duncan. This representation is a material
inducement to Howard Alston Duncan and William Thomas Duncan entering this
agreement and they would not enter this agreement if the facts were not as so
represented.

9. Voyles and Liverman represent that the Faust Street Property is currently
occupied by a tenant paying $2,500 per month without a written lease, that the
tenant is not current onthe lease payments as reflected in 12D below, that there is
no contract with the tenant that would be breached by the Parties or any Party'
pursuant to entering this agreement, and that Voyles and Liverman have no
knowledge that the current tenant intends to discontinue renting the property for
$2,500 per month. These representations are material inducements to Howard
Alston Duncan and William Thomas Duncan entering this agreement and they
would not enter this agreement if the facts were notas so represented.

10. Voyles and Liverman represent that the interests inthe Faust Street Property they
are deeding to Howard Alston Duncan and William Thomas Duncan are the
complete interests that were released to them inthe Deed ofDistribution, that they
have not sold, transferred, encumbered, orotherwise alienated any or all of their
rights to the Faust Street Property other than pursuant to this agreement. This
representation is a material inducement to Howard Alston Duncan and William
Thomas Duncan entering this agreement and they would not enter this agreement
if the facts werenot as so represented.

11. The Plaintiffs Howard Alston Duncan and William Thomas Duncan will execute
Receipts and Releases for any and all claims against the Estate along with this
Agreement to be submitted to Probate Court.

12. Rents and the account for the Faust Street Property shall beshared bytheparties
through February 29,2012 withthe following provisions:

A. Rent permonth is $2500-$50 management fee to Rose Voyles, making the
general share each month, before any other expenses, for each sibling $398.12
and Ms. Skinner $857.50. There currently is in the Faust street account at
First Citizens the amount of $5104.33, as November and December rents have
been retained with nopayments to owners, with January and February 2012
rent in arrears. The tenants have paid the taxesfor 2011. Insurance is $730
for theyear, andrenews July 2012. Taxes for2012 are being assessed using
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the2011 tax bill of $4270.93. Should the tax bill change, Voyles and/or
Liverman shall notberesponsible for any differential orchanges.

B. From the $5104.33 in the account, the following will be paid
(1) Rose Voyles and Mary Liverman will each receive

a. 4 months rent share: 4x398.12 $1592.48
b. 4 months insurance refund : 4 x 9.89 $ 39.56
c. Reduction of $115.68 for 2 months taxes $ 115.68
& Netcheck for$1516.36 to Rose Voyles, same to Mary Liverman

(2) Elizabeth Skinner will receive 2 months rent total check for $1715.00
(3) Rose Voyles will receive 4 months management fee of $200.00
(4) This leaves a balance in theFaust Account, after payment of theabove

totaling $4947.70 of $156.61 to be divided as:
a. Elizabeth Skinner: $54.81
b. Rose Voyles: $25.45
c. Mary Liverman: $25.45
d. Tom Duncan: $25.45
e. Alston Duncan: $25.45

C. After these payments are made, there will beno further payments and/or
adjustments.

D. Rent inarrears due by tenant istobe the property ofDuncans and Skinner by
their proportionate shares. Mary Liverman and Rose Voyles waive any claim
on the rent in arrears.

13. The validity, construction, operation and effect of this Agreement shall be
governed by, and construedand enforced in accordance with, the laws of the State
of South Carolina, and this Agreement shall be enforceable in the Probate Court
of Richland County, South Carolina, and any other court of appropriate
jurisdiction.

14. Theundersigned authorize their respective counsel to prepare, execute and submit
to the ProbateCourtof RichlandCounty, the Courtof Common Pleas of Richland
County, and the Supreme Court of South Carolina any and all documents
necessary to effectuate the dismissal with prejudice of the pending litigation.

15.This Agreement may be executed in counterparts, each of which shall be an
original but allofwhich shall constitute one and thesame Agreement.

16. Theparties declare that they have completely and fully read this Agreement, that
they understand its terms, that they have each either consulted an attorney or had
the opportunity to consult with an attorney about the meaning and effect of
execution of thisagreement, and thatthey execute this Agreement voluntarily.

ACCORDINGLY, by their signatures below, theparties hereby execute and enter into
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thisAgreement as of the dateexecuted for each.

Rose Ann Voyles, individually aiiat Personal
Representative ofthe Estate ofMaryRose Duncan

STATE OF SOUTH CAROLINA

COUNTY OF g/fHU/Pfr

Date: */tll

The foregoing instrument was acknowledged and signed before me by Rose Ann Voyl
mdividually and as Personal Representative ofthe Estate ofMary Rose Duncan, who
personally known to me orwho has produced satisfactory identification.

es,

WITNESS my hand and official seal ofoffice this (*) day of flHp&>tf'

NOTARY PUBLICFOR SOUTHCAROLINA

MyCommissionExpires:^ Commteston Expires
March3rd, 2013

Date:

as

, 2012.

COUNTY OF TW tfCdf^>

The foregoing instrument was acknowledged and signed before me by Mary Liverman,
who is personally known to me or who has produced satisfactory identification.

WITNESS my hand and official seal ofoffice this /? dayof ^

NOTARY PUBLIC FOR <Q

My Commission Expires: Mv Commission Expires
March 3rd, 2013
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.faQ.>^jsrx.Ca>w-
William Thomas Duncan

STATEOF (IZS"^Q^^

Date: Mprck jf, .20/'Z

COUNTY OF (l.i-.^.tt-

The foregoing instrument was acknowledged and signed before me by William Thomas
Duncan,who is personally known to me or who has produced satisfactoryidentification.

, 2012.WITNESS my hand and official sealofofficethis lc day of VvnclttcW

NOTARYFUBUC FOR ^^-^ &t- • •
MyCommissionExpires: S7 -14-- 3-o / *4-

%L,~lflUsu Bl
Howard Alston Duncan

STATE OF^

COUNTY OF LlSL^&jus^ftjn^sl

JUDYSTUEVE
NOTARY PUBLIC
Gwinnett County
State of Georgia

My Comm. Expires Aug. 14,2014

Date: l\ ZDAZ

The foregoing instrumentwas acknowledged and signedbeforeme by Howard Alston
Duncan, who is personallyknown to me orwho has producedsatisfactory identification.

WITNESS my hand and ofjfajal seal of^Bce this '̂ _A/vAavnf /V^5T\V

NOTARYPUBUC FO]

My CommissionILxpires:
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